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ADVERTISEMENT 


TO   THE   THIRD    EDITION. 


Since  the  publication  of  the  second  edition  of  the  present 
work,  a  considerable  number  of  cases  have  been  decided  in 
England  and  America,  which  have  an  important  bearing  upon 
some  of  the  topics  discussed  therein.  I  have  availed  myself 
of  the  present  opportunity  to  revise  the  entire  text,  to  correct 
such  errors  therein,  as  after  a  diligent  exambation,  have  met 
ray  notice,  and  to  incorporate  such  of  the  recent  authorities  as 
may  serve  to  illustrate,  explain,  confirm,  or  qualify  the  doc- 
trines stated  therein.  In  these  respects  I  trust  the  reader  will 
find  the  work  substantially  improved,  at  the  same  time,  that  I 
am  conscious,  so  intricate  and  perplexed  is  the  subject,  and 
so  various  and  confused  are  the  materials,  that  the  hope  can 
scarcely  be  indulged,  that  it  has  attained  entire  completeness 
and  accuracy. 

Cambridge,  August,  1844. 
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TO   THE    HONORABLE 

JEREMIAH  MASON,   LL.D. 

Sir, 

I  ESTEEM  it  a  great  privilege  to  have  the  opportunity  of 
dedicating  this  work  to  you.  Few  circumstances  in  my  life 
could  be  more  grateful,  than  those,  which  enable  me  to  inscribe 
on  the  pages,  which  contain  my  own  imperfect  juridical  labors, 
the  memorials  of  my  private  friendships,  as  well  as  the  avowals 
of  my  reverence  for  the  great,  the  good  and  the  wise.  Your 
own  enviable  distinction,  so  long  held  in  the  first  rank  of  the 
profession,  and  supported  by  an  ability  and  depth  and  variety 
of  learning,  which  have  had  few  equals,  and  to  which  no  one 
can  bear  a  more  prompt  and  willing  testimony  than  myself, 
would  alone  entitle  you  to  a  far  higher  tribute,  than  any  I  can 
bestow.  I  well  know,  that  I  speak  but  the  common  voice  of 
the  profession  on  this  subject ;  for  they  have  well  understood 
the  vigor  and  the  weight  of  that  lucid  argumentation,  which  has 
spoken  in  language  for  the  cause,  and  not  merely  for  its  orna- 
ment ;  Neque  id  ipsum,  tam  leporis  causa,  quam  ponderis.  But 
I  confess  myself  more  anxious  to  be  allowed  to  consider  this 
de<tication,  as  a  tribute  to  your  exalted  private  worth,  spotless 
integrity,  and  inflexible  public  principles,  as  well  as  a  free  ex- 
pression of  my  own  gratitude  for  your  uniform  friendship  ;  — 
a  friendship,  which  commenced  with  my  first  entrance  among 
the  Bar,  in  which  you  were  then  the  acknowledged  leader  (a 
period,  when  the  value  of  such  unexpected  kindness  could  not 
but  be  deeply  felt,  and  fully  appreciated),  and  which  has  con* 
tinned,  undiminished,  up  to  the  present  hour.  Such  reminis- 
cences are  to  me  more  precious  than  any  earthly  honors.  They 
fade  not  with  the  breath  of  popular  applause  ;  and  they  cheer 
those  hours,  which,  as  age  approaches,  are  naturally  devoted 
to  reflections  upon  the  past,  for  instruction,  as  well  as  for  con* 
solation. 

I  am,  with  the  highest  respect,  your  obliged  friend, 

JOSEPH   STORY. 

Cambridgk,  January  1, 1B38. 


PREFAC  E. 


The  present  work  constitutes  an  appropriate  sequel  to  my 
former  work  on  Equity  Jurisprudence.  In  that^  my  endeavour 
was,  to  bring  together  the  leadmg  principles  of  that  highly  im- 
portant branch  of  the  science  of  Law  ;  in  this,  the  principles, 
there  developed,  are  connected  with  the  forms  of  the  proceed* 
ings,  by  which  rights  are  vindicated,  and  wrongs  are  redressed, 
in  Courts  of  Equity.  The  principles  are  thus  seen  in  their 
actual  practical  applications  ;  and  many  limitadons  of  them, 
otherwise  unobserved,  will  be  easily  perceived  and  constantly 
illustrated. 

As  the  present  work  is  confessedly  one  of  a  purely  technical 
character,  and  many  of  the  rules  are  either  of  an  arbitrary  na« 
ture,  or  of  a  conventional  form,  it  is  not  easy,  in  a  great  variety 
of  instances,  to  find  the  exact  reasons,  on  which  they  are  built, 
or  by  which  they  are  sustamed.  For  the  purpose  of  order,  and 
just  method,  and  reasonable  certainty,  and  simplicity,  in  the 
proceedings  of  Courts  of  Justice,  it  seems  mdispensable,  that 
there  should  be  some  prescribed  forms,  in  which  die  allegations 
and  statements  of  the  grievances  complained  of,  and  the  mat* 
ters  of  defence,  should  be  set  forth,  and  the  times  when,  and 
the  modes  by  which,  they  are  to  be  insisted  on,  should  be 
established.  Otherwise,  every  suit  would  be  involved  in  end- 
less perplexity  or -confusion  ;  and  it  might  be  difficult,  if  not 
impracticable,  to  ascertain,  what  in  reality  constituted  the  true 
points  of  the  plaintiff's  claim,  or  of  the  defendant's  defence. 
Hence,  in  every  system  designed  for  the  administration  of 
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public  justice,  there  will  be  found  to  have  been  some  regular 
modes  prescribed  for  the  ordinary  cases  put  in  litigation  ;  and 
from  time  to  time,  as  new  cases  have  arisen  of  an  unusual  and 
extraordinary  character,  the  old  forms  have  been  modified,  or 
new  forms  have  been  introduced.  Smce  there  must  be  some 
rules,  the  choice  is  often  a  mere  measuring  cast  between  one 
regulation  and  another ;  and  yet  that  choice  must  be  made  ; 
and,  when  made,  the  regulation  must  be  uniformly  acted  on. 
The  surprise,  therefore,  is  not,  that  we  should  sometimes  be 
unable  to  assign  a  satisfactory  reason  for  one  particular  regula- 
tion, in  preference  to  another.  But  it  rather  is,  that  so  many 
regulations  can  be  expounded  upon  grounds  of  general  conven- 
ience, and  vindicated,  as  reasonable  and  just  in  themselves. 

I  am  aware,  that  in  a  treatise  so  purely  technical,  there  is 
little  room  for  any  thing  more  than  dry  details,  and  clear  and 
accurate  statements.  The  subject  forbids  ornament ;  and  it 
must  be  discussed  with  a  close  and  almost  servile  obedience 
to  authority.  When,  however,  a  doctrine  seemed  to  me  to 
require  some  qualification,  or  to  admit  of  a  fuller  exposition, 
which  might  be  usefully  brought  before  the  attentive  reader,  I 
have  endeavoured  to  make  the  notes  the  vehicle,  either  of  criti- 
cism, or  of  information.  I  have  quoted  passages  from  leading 
authorities  on  particular  points,  with  a  view  to  convey  to  the 
student  some  views,  which  a  brief  text  would  scarcely  suggest 
to  his  thoughts.  These  quotations  will  be  found,  as  I  trust, 
useful  in  explaining  difficulties,  and  in  promoting  accurate  in- 
quiries, and  in  furnishing  hints  for  future  practice.  This  has 
not  been  the  least  laborious  part  of  the  work. 

The  structure  of  every  Treatise  on  the  subject  of  Equity 
Pleadings,  must  be  essentially  founded  on  Lord  Redesdale's 
admirable  work  on  Pleadings  in  the  Court  of  Chancery.  That 
Treatise  has  been  well  described  by  Lord  Eldon  to  be  ^'  a 
wonderful  effort  to  collect,  what  is  to  be  deduced  from  author- 
ities, speaking  so  little,  what  is  clear.  And  the  surprise  is  not 
from  the  difficulty  of  understanding  all  he  has  said  ;  but  that  so 
much  can  be  understood."^     Sir  Thomas  Plumer,  in  his  mas- 


^  Lord  Eldon,  Lloyd  v.  Johnes,  9  Ves.  54. 
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terly  judgment  in  a  cause  of  great  celebrity  has  also  said  ;  ^^  To 
no  authority,  living  or  dead,  could  reference  be  had  with  more 
propriety  for  correct  information  respecting  the  principles,  by 
which  Courts  of  Equity  are  governed,  than  to  one,  whose 
knowledge  and  experience  have  enabled  him,  fifty  years  ago,  to 
reduce  the  whole  subject  to  a  system  with  such  a  universally 
acknowledged  learning,  accuracy,  and  discrimmation,  as  to  have 
been  ever  since  received  by  the  whole  profession  as  an  author- 
itative standard  and  guide.  Fivienti  tibi  prcuentes  largimur 
Aonore^."^  The  learned  Judge  and  noble  author  have,  since 
that  sentence  was  pronounced,  both  passed  to  the  grave  ;  and 
we,  who  survive,  feel  the  truth  and  value  of  this  tribute,  with 
all  the  affectionate  reverence,  which  belongs  to  posthumous 
praise.  Never  could  the  voice  of  praise  come  to  an  author 
with  a  higher  grace,  than  from  the  lips  of  such  eminent  men. 
It  is  the  privileged  case  ;  —  Laudari  a  viris  laudaHs. 

I  have  transferred  into  my  own  pages  all  the  most  valuable 
materials  of  Lord  Redesdale's  Treatise  ;  and  generally,  where 
I  could,  in  his  own  language,  which  I  have  not  the  presumption 
to  think  I  could  improve,  and  from  which  I  have  rarely  de- 
viated, except  to  insist  upon  some  qualification,  or  to  make  his 
text  occasionally  more  definite  and  clear.  I  have  also  freely 
used  the  materials  in  Mr.  Cooper's  and  Mr.  Beames's  excel- 
lent Treauses  on  Equity  Pleadings,  as  auxiliaries  to  that  of 
Lord  Redesdale.  Each  of  them  is  under  the  same  obligations 
to  him  as  myself,  having  drawn  many  of  their  materials  from 
the  same  great  source. 

There  is  one  prominent  defect  in  all  these  treatises,  and  that 
is  the  want  of  a  comprehensive  and  accurate  view  of  the  prin- 
ciples, which  govern  that  most  intricate  and  important  branch 
of  Equity  Pleadings,  the  subject  of  the  proper  and  necessary 
Parties  to  Bills.  My  aim  has  been,  as  far  as  I  could,  but  per- 
haps not  with  entire  success,  to  supply  this  defect.  I  had  not 
an  opportunity  of  seeing  Mr.  Calvert's  Treatise  on  Parties  to 
Bills  m  Equity,  until  after  my  own  chapter  on  the  same  head 
had  been  completed,  and  the  work  itself  was  in  the  press. 


1  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  151. 
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Upon  a  review  of  hj^  book,  I  have  the  consolation  to  find,  that 
I  had  not  overlooked  any  very  important  authorities  bearing  on 
this  subject.  I  have,  however,  availed  myself  of  his  learned 
researches  for  a  few  suggestions,  which  had  not  before  so 
closely  attracted  my  attention. 

In  submitting  the  present  volume  to  the  profession,  I  beg  to 
return  my  grateful  acknowledgments  for  the  kind  manner,  in 
which  n)y  former  labors  have  been  received  ;  and  to  ask  an 
indulgent  consideration  for  that,  which  is  now  offered.  The 
task  has  been  one  of  severe,  and  exhausting  effort,  scarcely 
relieved  by  any  consoling  circumstance,  except  the  conscious- 
ness of  the  performance  of  duty.  It  has  been  difficult  to  keep 
up  a  continued  attention  to  the  dry  details  of  technical  learning 
in  the  midst  of  my  other  various  judicial  and  professorial  en* 
gagen^eats.  At  some  future  day  I  hope  to  find  leisure  to  com* 
plete  (ny  original  design  by  furnishing  an  elementary  outline  of 
the  Practice  of  Courts  of  Eqqity,  from  the  first  inception  of 
the  cause,  through  all  its  various  stages,  to  the  execution  of  its 
final  decree,  under  the  orders  of  the  highest  Court  of  Appeal. 
Let  me  in  conclusion  say,  to  the  diligent  student,  that  a  thorough 
mastery  of  the  science  of  Equity  Pleadings,  if  not  absolutely 
mdispensable  to  professional  success  and  eminence,  will,  at  all 
events,  be  found  in  a  very  high  degree  to  promote  them.  Let 
him  ponder  well  upon  the  admonition  contained  in  the  language 
of  that  great  jurist  of  antiquity,  Cicero,  —  ^'  Sic  igitur  instructus 
veniet  ad  causas  ;  quarum  habebit  genera  primum  ipsa  cognita ; 
erit  enim  ei  perspectum,  nihil  ambigi  posse,  in  quo  non  aut  res 
controversiam  faciat,  aut  verba  ;  res,  aut,  de  vero,  aut  de  recto, 
aut  de  nomine  ;  yerba}  aut  de  ambiguo,  aut  de  contrario."^ 

Cambridob,  January  1, 1838. 

1  Cicero,  Oratpr,  ch.  34' 
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EQUITY    PLEADINGS 


CHAPTER  I. 


INTRODUCTORY    CHAPTER. 


^  1.  Haying  in  a  former  work  treated  of  the  nature, 
origin,  and  extent  of  Equity  Jurisprudence,  as  admin- 
istered in  England  and  America,  and  of  the  principles 
hy  which  the  jurisdiction  in  Equity  is  governed  and 
limited,  the  path  is  now  open  for  us  to  direct  our  in- 
quiries into  the  forms  and  modes,  in  which  this  reme- 
dial justice  is  applied  to  the  actual  business  and  con- 
cerns of  human  life,  in  order  to  protect  and  vindicate 
rights,  or  to  prevent  and  redress  wrongs.  It  is  obvious, 
that,  in  every  system  of  jurisprudence,  professing  to  pro- 
vide for  the  due  administration  of  public  justice,  some 
forms  of  proceeding  must  be  established,  to  bring  the 
matters  in  controversy  between  the  parties,  who  are 
interested  therein,  before  the  tribunal,  by  which  they 
are  to  be  adjudicated.  And,  for  the  sake  of  the  despatch 
of  business,  as  well  as  for  its  due  arrangement  with  ref- 
erence to  the  rights  and  convenience  of  all  the  suit- 
ors, many  regulations  must  be  adopted,  to  induce  cer- 
tainty, order,  accuracy,  and  uniformity  in  these  pro- 
ceedings.    Hence  it  will  be  found,  that  the  jurispru* 
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dence  of  every  civilized  country,  ancient  and  modern, 
has  established  certain  modes,  in  v^hich  the  complaints 
and  defences  of  parties  are  to  be  brought  before  the 
public  tribqnals;  and  has  authorized  the  latter,  by 
rules  and  orders,  to  prescribe  the  time,  the  manner, 
and  the  circumstances,  in  which  every  suit  is  to  proceed, 
from  its  first  institution  to  its  final  determination. 

^  2.  This  is  emphatically  true  in  the  jurisprudence  of 
England  and  America ;  and  is  not  only  exemplified  in 
the  proceedings  in  suits  at  Common  Law,  but  in  those 
also,  which  are  governed  by  the  larger  and  more  liberal 
doctrines  of  Equity.  Indeed,  in  the  latter,  as  well  as 
in  the  former,  there  are  many  rules  altogether  founded 
in  artificial  reasoning,  but  which,  nevertheless,  may  be 
affirmed,  with  few  exceptions,  to  be  greatly  promotive 
of  public  justice,  and  subservient  to  private  conven- 
ience. If,  here  and  there,  any  of  them  work  an  ap- 
parent hardship  or  mischief,  it  will,  on  close  examina- 
tion, be  found,  that  they  also  accomplish  much  gener- 
al and  permanent  good ;  and  in  this  respect  they  par- 
take only  of  the  infirmity  of  all  general  rules,  which 
must,  in  particular  cases,  give  rise  to  some  inequali- 
ties, and  shut  out  some  individual  equities  and  rights. 

^  3.  The  design  of  the  present  Commentaries  is  to 
present  a  general^  but,  at  the  same  time,  an  accurate, 
outline  of  the  proceedings  in  Courts  of  Equity  from 
the  original  institution  of  a  suit  to  its  close,  and  to  ac- 
company the  same  with  such  explanations  and  illus- 
trations, as  may  serve  to  develope  the  principles,  on 
which  they  are  founded,  and  the  reasons,  by  which 
they  are  sustained.  It  will  not,  indeed,  be  possible,  in 
all  cases,  to  ascertain  these  principles  and  reasons ;  for 
they  are  sometimes  lost  in  remote  antiquity,  and 
sometimes  they  depend  upon  rules  of  such  a  purely  ar- 
tificial character,  although  arising  from  the  exercise  of 
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a  sound  discretion,  as  to  be  incapable  of  any  very  sat- 
isfactory exposition. 

^  4.  The  subject  naturally  divides  itself  in  two  great 
heads,  the  Pleadings  in  framing  a  suit  in  Equity,  and 
the  Practice  in  conducting  a  suit  in  Equity.  By  the 
Pleadings  we  are  to  understand  the  written  allegations 
of  the  respective  parties  in  the  suit,  that  is  to  say,  the 
written  statement  of  the  plaintiff,  containing,  in  a  due 
legal  form,  the  facts  of  the  case,  on  which  he  grounds 
his  title  to  relief,  or  to  some  equitable  interposition  or 
aid  from  the  Court ;  and  the  written  answer  or  defence 
of  the  defendant  to  the  charges  of  the  plaintiff,  either 
denying  them  altogether,  or  admitting  them,  and  re- 
lying on  some  other  matters,  as  a  bar  to  the  suit,  or 
admitting  them,  and  insisting  upon  the  want  of  title  in 
the  jJaintiff  to  the  relief  sought,  or  to  the  interposition 
or  aid  of  the  Court ;  and  the  written  reply  thereto  by 
the  plaintiff.^  By  the  Practice  in  a  suit  in  Equity  we 
are  to  understand  all  the  various  proceedings  in  the 
suit,  whether  by  the  positive  rules,  or  the  usage  of  the 


1  In  Bacon's  Abridgment,  title,  Pleas  and  Pleading,  it  is  said,  that 
Pleading  in  general  signifies  the  allegations  of  parties  to  suits,  when 
they  are  put  into  a  proper,  legal  form."  And  again,  **  Pleading,  ifi 
strictness,  is  no  more  than  setting  forth  that  fact,  which  in  law  shows  the 
justice  of  the  demand  made  by  the  plaintifi*,  or  the  discharge  and  defence 
made  by  the  defendant."  Mr.  Justice  BuUer  has  given  a  definition, 
which  has  equal  terseness  and  accuracy.  '*  Pleading,"  says  he,  '*  is  the 
formal  mode  of  alleging  that  on  the  record,  which  would  be  the  support 
or  defence  of  the  party  on  evidence."  Read  v.  Brookman,  3  T.  R.  159. 
Each  of  these  definitions  Lb  equally  as  applicable  to  pleadings  in  Equity, 
as  to  pleadings  at  Law.  But  it  may  serve  to  make  the  real  nature  qf 
pleadings  in  Equity,  in  a  technical  sense,  better  known,  to  state,  that  they 
connst  of  the  formal,  written  allegations  or  statements  of  the  respective 
parties  on  the  record  to  maintain  the  suit,  or  to  defeat  it,  of  which,  when 
contested  in  miitters  of  fact,  they  propose  to  offer  proofs,  and  ii^  matters 
of  law  to  offer  arguments,  to  the  Court.  In  a  popular  sense,  the  oral 
arguments  of  counsel,  and  especially  their  addresses  to  juries  or  to  the 
Court,  ^rp  often  called  pleadings.    But  this  is  not  the  true,  legal  sense. 
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Court,  and  whether  interlocutory  or  otherwise,  which 
may  become  necessary  or  proper  for  the  due  conduct 
thereof  from  the  beginning  to  the  final  determination 
thereof. 

^  5.  Although,  in  a  general  sense,  the  distinction  be- 
tween the  pleadings  and  the  practice  in  a  suit  is  suffi- 
ciently obvious  from  the  foregoing  description  of  their 
respective  characters  and  objects ;  yet  it  is  not  easy, 
even  if  it  be  practicable,  wholly  to  separate  the  consid- 
erations belonging  to  the  one  from  those  belonging  to 
the  other.  The  principles,  which  regulate  the  plead- 
ings, are  sometimes  so  intimately  connected  with  the 
practice  of  the  Court,  as  to  the  time,  the  manner,  and 
the  circumstances,  which  afiect  their  introduction  and 
use,  that  any  discussion  of  the  former  without  adverting 
to  the  latter  would  be  very  deficient  in  the  appropriate 
details,  and  imperfect  in  the  just  expositions  belonging 
to  the  subject.  Thus,  for  example,  it  is  the  proper 
office  of  pleading  to  ascertain,  what  facts  should  be 
charged  in  the  plaintiff's  statement  of  his  case ;  but,  if 
the  facts  are  imperfectly  stated,  the  time,  and  manner, 
and  circumstances,  in  which  the  plaintiff  will  be  per- 
mitted to  make  a  more  perfect  statement  of  his  case, 
by  way  of  amendment,  properly  belong  to  the  practice 
of  the  Court.  But  a  treatise,  which  should  embrace 
the  subject  of  the  amendment  of  pleadings,  without 
adverting  to  the  time,  the  manner,  and  circumstan- 
ces, under  which  such  amendment  could  be  made, 
would  be  manifestly  defective  in  its  most  important 
details. 

^  6.  In  the  present  Commentaries,  therefore,  mat- 
ters of  practice,  when  mixed  up  with  matters  of  plead- 
ing, will  be  occasionally  introduced,  whenever  they 
may  serve  better  to  explain  the  particular  topic  under 
ponsideration.     In  other  respects,  tbe3e  subjects  will 
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be  successively  discussed  under  separate  and  independ* 
ent  heads.  And  in  the  iirst  place,  we  shall  treat  of 
the  subject  of  Pleadings  in  Equity  ;  and  this  again 
requires  a  subdivision  into  pleadings  on  the  part  of  the 
plaintiff,  and  pleadings  on  the  part  of  the  defendant. 
The  former  will  naturally  constitute  the  first  topic  of 
our  inquiries. 


EQUITY   PLEADINGS.  [CH.  II. 


CHAPTER  IL 

BILLS    IN   EQUITY, GENERAL   NATURE   AND   FORM. 

^  7.  When  a  private  party  has  a  case,  which  he  is 
advised  is  redressible  only  bj  an  applioation  to  a 
Court  of  Equity,  he  commences  his  suit  by  preferring 
to  the  Court,  having  jurisdiction,  a  written  statement 
of  his  case,  which  is  called  a  Bill  in  Chancery,  or  a 
Bill  in  Equity,  which  is  in  the  nature  of  a  petition  to 
the  Court,  and  sets  forth  the  material  facts,  and  con- 
cludes with  a  prayer  for  the  appropriate  relief,  or 
other  thing  required  of  the  Court,  and  for  the  usual 
process  against  the  parties,  against  whom  the  relief  or 
other  thing  is  sought,  to  bring  them  before  the  Court 
to  make  due  answer  in  the  premises.^  The  bill  is 
sometimes  called  an  English  Bill,  when  it  is  addressed 
to  the  High  Court  of  Chancery  in  England,  in  order 
to  distinguish  it  from  the  proceedings  in  suits  within 
the  ordinary  jurisdiction  of  that  Cobrt  as  a  Court  of 
Common  Law,  which  latter,  though  now  in  the 
English  language,  were  anciently  in  the  French  or 
Norman  tongue,  and  afterwards  in  the  Latin ;  where- 
as Bills  in  Chancery  were  always,  or  at  least  from 
very  early  times,  preferred  in  the  English  language.^ 

^  8.  When  the  suit  is  instituted  on  behalf  of  the 
Crown  or  Government,  or  of  those,  who  partake  of  its 


1  Mitf.  Eq.  PI.  by  Jeremy,  7;  3  Wooddes.  Lect.  65,  p.  367-369. 
3  Mitf.  Eq.  PI.  by  Jeremy,  8.    See  Calendar  of  Proceedings  in  Chan- 
cery, printed  by  Parliament,  in  1837. 
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prerogative  (such  as  idiots  and  lunatics')^  or  whose 
rights  are  under  its  particular  protection  (such  as  the 
olgects  of  a  public  charity),  the  matter  of  complaint 
is  offered  to  the  Court  by  way  of  Information,  given 
by  the  proper  oiSicers  of  the  Crown  or  Government 
(as,  by  the  Attorney-General  or  Solicitor-General),  and 
not  by  way  of  petition.*  When  the  suit  immediately 
concerns  the  rights  of  the  Crown  or  Government  alone, 
these  officers  proceed  purely  by  way  of  Information.' 
When  the  suit  does  not  immediately  concern  the  rights 
of  the  Crown  or  Government,  its  officers  depend  on 
the  relation  of  some  person,  whose  name  is  inserted  in 
the  Information,  and  who  is  termed  the  Relator.  And 
as  the  suit,  though  in  the  name  of  the  Attorney  or 
Solicitor-General,  is  then  carried  on  under  the  direc- 
tion of  the  relator,  he  is  considered  as  answerable  to 
the  Court  and  to  the  parties  for  the  propriety  of  the 
suit  and  the  conduct  of  it ;  and  he  may  be  made 
responsible  for  costs  (which  the  Crown  or  Government 
itself  is  never  compellable  to  pay),  if  the  suit  should 
appear  to  have  been  improperly  instituted,  or  in  any 
stage  of  it  to  be  improperly  conducted.*  Still,  however, 
a  relator  in  such  cases  is  by  no  means  indispensable  ; 
and  the  Attorney-General  may,  if  he  pleases,  proceed 
in  the  suit  without  one.^  Sometimes  it  happens,  that 
the  relator  has  an  interest  in  the  matter  in  dispute,  in 


^  Ck>oper,  Eq.  PI.  104  ;  1  Mont.  Eq.  PL  ch.  3,  p.  101  - 106  ;  1  Mont. 
£q.  PI.  81-84. 

s  Biitf.  Eq.  PI.  by  Jeremy,  7,  31,  22,  20  ;  Cooper,  Eq.  PI.  101  - 107 ; 
1  Mont.  Eq.  PI.  81,  84,  85,  87. 

3  Cooper,  Eq.  PI.  101,  102. 

*  Blitf.  Eq.  PL  by  Jeremy,  21-23 ;  Cooper,  Eq.  PL  1,  99-102,  104, 
106  ;  Attorney-General  v.  Vivian,  1  Rasa.  R.  236,  237 ;  1  Mont.  Eq.  PL 
85,86. 

^  In  Re  Bedford  Charity,  2  Swanst.  R.  520 ;  Mitf.  Eq.  PL  by  Jeremy, 
22,  note  {d). 
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connectioo  with  the  Crown  or  Goyemment,  of  the 
injury  to  which  he  has  a  right  to  complain^  In  such 
a  case^  his  personal  complaint  is  joined  to  and  incorpo- 
rated with  the  Information  given  to  the  Court  by  the 
officer  of  the  Crown  or  Government,  and  then  they 
form  together  an  Information  and  Bill,  and  are  so 
termed.^  Informations,  however,  differ  from  Bills  little 
more  than  in  name  and  form,  and  therefore  the  same 
rules  are  in  general  applicable  to  both.'  Informations 
respecting  charities  constitute  the  most  striking  excep- 
tion ;  for  in  these  the  Court  will  not  require  the  same 
strictness,  either  as  to  parties,  or  to  pleadings,  as  is 
ordinarily  required  in  Bills.  The  other  peculiarities  of 
Informations  are  too  few  to  justify  any  distinct  exam- 
ination.' The  subsequent  remarks  will  therefore  be 
mainly  confined  to  the  general  nature  and  structure  of 
BiUs. 

^  9.  It  is  obvious,  that  every  Bill  must  have  for  its 
object  one  or  more  of  the  grounds,  upon  which  the 
jurisdiction  of  a  Court  of  Equity  is  founded.  That 
jurisdiction  sometimes  extends  to  the  final  decision  of 
the  subject-matter  of  the  suit ;  sometimes,  it  is  only 
ancillary  to  the  decision  of  a  present  suit  brought  or 


1  Mitf.  Eq.  PI.  by  Jeremy,  22, 23, 99,  100 ;  Cooper,  Eq.  PI.  1 ;  Attor- 
ney-General ir.  Vivian,  1  Russ.  R.  235, 236 ;  Attorney-Greneral  v.  Mayor 
of  Bristol,  3  Madd.  R.  319 ;  S.  C.  2  Jac.  and  Walk.  299 ;  1  Mont:  Eq. 
PI.  ch.  4,  p.  87.  Sometimes,  in  cases  of  this  sort,  the  Crown  is  repre- 
sented by  the  Attorney-General  as  plaintiff,  and  by  the  Solicitor-General 
as  defendant,  in  the  same  suit,  where  there  are  conflicting  claims  betweea 
the  King  and  persons  partaking  of  his  prerogative  or  under  his  peculiar 
protection.  That  was  the  case  in  Attorney-General  v.  Mayor  of  Bristol, 
3  Madd.  R.  319,  S.  C.  2  Jac.  and  Walk.  294,  respecting  a  charity  ; 
Mitf.  Eq.  PI.  by  Jeremy,  22  note  (b) ;  Attorney-General  v.  Vivian, 
1  Russ.  R.  226. 

2  Mitf.  Eq.  PI.  by  Jeremy,  99, 100 ;  Cooper,  Eq.  PI.  105, 106 ;  1  Mont. 
Eq.  PI.  ch.  3,  p.  81-86. 

3  Cooper,  Eq.  PI.  104-107;  Barton's  Suit  in  Eq.  26. 
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of  a  fature  suit  to  be  brought  in  another  Court ;  some- 
times, it  is  merely  of  a  precautionary  or  preventive  na- 
ture, to  avert  a  meditated  or  threatened  wrong  ;^  and 
sometimes^  it  is  merely  to  require,  that  the  parties,  really 
interested  in  a  controversy,  should  be  compelled  to  lit- 
igate their  rights,  without  peril  or  expense  to  a  mere 
stakeholder,  having  no  interest  therein.  The  Bill 
may,  therefi>re,  either  complain  oi  some  injury,  which 
the  party,  exhibiting  it,  sufiers,  and  pray  relief  accord- 
ing to  the  injury ;  or,  without  praying  relief,  it  may 
seek  a  discovery  of  matter  necessary  to  support  or 
defend  another  suit;  or  it  may  seek  to  preserve  or 
perpetuate  testimony  ;  or  it  may  complain  of  a 
threatened  wrong  or  impending  mischief,  and,  stating 
a  probable  ground  of  possible  injury,  it  may  j^ay  the 
assistance  of  the  Court  to  enable  the  party,  exhibiting 
the  Bill,  to  protect  or  defend  himself  from  such  wrong 
or  mischief^  whenever  it  shall  be  attempted  or  com- 
mitted.^ 

^  10.  But,  whatever  may  be  the  ol^ect  of  the  Bill, 
the  first  and  fundamental  rule,  wluch  is  always  indis* 
pensable  to  be  observed,  is,  that  it  must  state  a  case 
within  the  appropriate  jurisdiction  of  a  Court  of  Equi- 
ty.    If  it  fails  in  this  respect,  the  error  is  fatal  in  eyerj 
stage  of  the  cause,  and  can  never  be  cured  by  any 
waiver  or  course  of  proceeding  by  the  parties ;  for 
consent  cannot  confer  a  jurisdiction  not  vested  by  law. 
And,  although  many  errc»rs  and  irregularities  may  be 
waived  by  the  parties,  or  be  cured  by  not  being  ob- 
jected to,  the  Court  itself  cannot  act  except  upon  its 
own  intrinsic  authority  in  matters  of  jurisdiction ;  and 
every  excess  will  amount  to  a  usurpation,  which  will 
make  its  decretal  orders  a  nullity,  or  infect  them  with 

1  Mitf.  Eq.  PI.  by  Jeremy,  8.  »  Ibid, 

£Q.  PL.  2 
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a  ruinous  infirmity.     But  of  tbis  more  will  be  said  in 
another  place. 

^11.  In  early  times,  as  might  well  be  supposed,  Bills 
were  in  their  structure  of  great  simplicity  and  brevity. 
The  cases,  in  which  resort  was  then  bad  to  Equity 
jurisdiction,  were  comparatively  few,  and  the  facts 
were  of  no  great  complexity  or  difficulty  of  detail.  The 
rights  of  parties  depended  upon  titles  exceedingly  sim- 
ple in  their  nature  and  origin.  The  wrongs  to  .be  re- 
dressed were  palpable  and  direct.  The  whole  busi- 
ness of  human  life  flowed  on  in  narrow  and  shallow 
channels  ;  and  it  might  be  said,  almost  without  a  fig- 
ure, that,  as  the  stream  moved  along  with  its  slow  and 
languid  and  winding  current,  it  might  be  sounded  and 
measured  to  its  very  depth  and  bottom  by  any  common 
mind.  The  cause  of  every  interruption  in  its  progress 
was  immediately  visible ;  and  the  remedy  to  be  applied 
was  as  clear,  as  the  ripple  of  the  stream,  which  indi- 
cated it,  to  the  most  careless  eye. 

^12.  In  some  of  the  most  ancient  Bills,  as  appears 
by  the  records  in  the  Tower  in  London,  the  plaintiff 
did  not  pray  any  relief  or  any  process  ;  but  merely 
prayed  the  Chancellor  to  send  for  the  defendant,  or  to 
examine  the  defendant ;  and  in  others,  in  which  relief 
was  prayed,  the  prayer  of  process  was  various,  some- 
times a  writ  of  corpus  cum  causdj  sometimes  a  subpemaj 
and  sometimes  other  writs.*  Afterwards,  the  Bill  as- 
sumed a  more  regular  and  uniform  frame,  although  it 
was  very  unlike  that  belonging  to  the  present  day. 
In  the  form  alluded  to,  it  contained  a  statement  of  the 
facts  of  the  plaintiS^'s  case,  followed  by  a  prayer  to  the 
Court  to  grant  suitable  relief,  and,  for  that  purpose,  that 
the  subpoena  of  the  Court  might  issue  to  bring  the  par* 


1  Cooper,  Eq.  PI.  3,  4. 
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ties  complained  of  before  it.  This  statement  and  tbb 
prayer  constituted  the  whole  of  the  Bill,  and  con- 
tinued to  do  so  until  a  comparatively  modern  period  of 
time,  although  it  is  difficult  to  fix  the  exact  time,  when 
addiuons  began  to  be  made  to  it.^  These  additions 
must,  indeed,  have  been  gradually  incorporated  into  it, 
as  the  progressive  increase  and  complication  of  the 
common  business  of  life,  or  the  new  exigencies  of  soci- 
ety, created  an  occasion  or  necessity  for  them.  And 
as  the  system  of  the  remedial  justice  of  Courts  of  Eq- 
uity began  to  be  better  understood,  and  to  be  more 
liberally  administered,  it  was  natural,  that  a  corres- 
ponding refinement  in  method,  and  a  more  elaborate 
exposition  of  every  case,  should  be  superinduced  into 
the  structure  of  the  Bill  by  the  genius,  and  the  learn- 
ing, and  the  scholastic  astuteness  of  the  profession. 
By  degrees,  the  mere  naked  statement  of  facts  in  the 
Bill  was  succeeded  by  a  string  of  interrogatories,  con- 
stituting an  integral  part  (called  the  interrogatory 
part)  of  the  Bill,  the  object  of  which  was  to  sift  more 
thoroughly  the  conscience  of  the  defendant  as  to  these 
facts  ;  and  afterwards  there  was  added,  what  is  called 
the  charging  part  of  the  Bill,  which  was  inserted  in  or- 
der to  meet  the  defence  expected  to  be  set  up,  and  to 
obviate  its  efiect  by  counter  allegations,  which  should 
destroy  its  validity.'  Still,  however,  the  statement  of 
the  case,  and  the  prayer  of  the  Bill  for  relief  or  other- 
wise, always  were,  and  continue  to  be  to  this  day, 
the  very  substance  and  essence  of  the  Bill.*  The  oth- 
er parts  have,  indeed,  their  appropriate  uses  and  fiinc- 
tions ;  and,  when  skilfiiUy  drawn  and  judiciously  ap- 


1  Cooper,  £q.  PI.  4  ;  Partridge  «.  Haycrafl,  11  Yes.  574. 
s  Cooper,  Eq.  PI.  4.    See  Hare  on  DiacoTeiy,  223. 
3  Cooper,  £q.  Pi.  4« 
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plied,  become  the  means  of  eliciting  die  truth,  and 
often  of  saving  much  delay  and  inconvenience  and  ex- 
pense to  the  parties.^ 

^13.  Equity  Pleading  has,  indeed,  now  become  a 
science  of  great  complexity,  and  a  very  refined  species 
of  logic,  which  it  requires  great  talents  to  master  in  all 
its  various  distinctions  and  subtle  contrivances,  and  to 
apply  it,  with  sound  discretion  and  judgment,  to  all 
the  diversities  of  professional  practice.  The  ability  to 
understand,  what  is  the  appropriate  remedy  and  relief 
for  the  case ;  to  shape  the  Bill  fully,  accurately,  and 
neatly,  without  deforming  it  by  loose  and  immaterial 
allegations,  or  loading  it  with  superfluous  details ;  and 
to  decide,  who  are  the  proper  and  necessary  parties  to 
the  suit ;  —  the  ability  to  do  all  this  requires  various 
talents,  long  experience,  vast  learning,  and  a  clearness 
and  acuteness  of  perception,  which  belong  only  to 
very  gifted  minds.'  Without  these,  diligence  and 
industry  will  not  always  ensure  success ;  although  it 
may  be  as  truly  said,  that,  without  the  latter  also, 
genius,  however  high,  will  find  itself  outstripped  in  the 
race,  and  be  compelled  to  pay  homage  to  inferior 
minds,  who  may  win  an  easy  triumph  by  steady  perse- 
verance against  the  bold,  but  irregular,  sallies  of  less 
wary  adversaries. 

^14.  The  pleadings  in  Equity  were  probably  bor- 
rowed from  the  Civil  Law,  or  from  the  Canon  Law 
(which  is  a  derivative  from  the  Civil  Law),  or  from 

1  Mitf.  Eq.  PL  by  Jeiemy,  47  ;  2  Mont.  £q.  PL  311.  Note  T.  F.  — 
Mr.  Bell  (one  of  the  most  experienced  connsel  in  Chancery),  in  his  an- 
swers to  the  interrogatories  put  by  the  Chancery  CommissioneTs,  gave 
some  very  interesting  views  of  this  subject,  which  every  student  would 
do  well  to  peruse.  See,  especially,  his  answers  to  questions  from  Q.  6 
to  Q.  34,  in  the  Parliamentary  Report  of  the  Chancery  CommissionerB, 
in  March,  1826,  Appx.  p.  1-3. 

fi  See  Cooper,  £q.  PL  4. 
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faodi.^  The  early  Chancellors  were  for  die  ipost  part, 
if  not  altogether,  ecclesiastics,  and  many  of  them 
were  bred  up  in  the  jurisprudence  of  the  Civil  and 
Canon  Law ;'  and  it  was  natural  for  them,  in  the  ad- 
ministration of  their  judicial  functions  in  the  Court  of 
Chancery,  to  transfer  into  that  Court  the  modes  of 
proceeding,  with  which  they  were  most  familiar. 
Hence,  at  almost  every  step,  we  may  now  trace  coin- 
cidences between  the  pleadings  and  practice  in  Chan^ 
eery,  and  the  pleadings  and  practice  in  a  Roman  suit 
and  in  an  Ecclesiastical  suit.'    But,  as  the  Court  oi 

1  Cooper,  Eq.  PI.  8,  9 ;  Gilb.  For.  Rom.  ch.  4,  p.  44 ;  3  ReoTes's 
Hist,  of  the  Law,  380 ;  Barton,  Eq.  Suit,  26 ;  3  Black.  Comm.  443. 

3  3  Black.  Comm.  47. 

'  See  3  Brown,  Cir.  and  Adm.  Law,  ch.  8,  p.  347,  &c.  Gilbert,  in  his 
Forum  Romanum,  has  traced  an  outline  of  the  proceedings  in  suits  under 
the  Civil  Law  and  in  the  Canon  Law.  (Gilbert's  Forum  Romanum,  ch.  3, 
p.  90,  &c.,  ch.  3,  p.  30,  &c.,  ch.  4,  p.  44,  &c.)  The  whole  is  too  long 
for  insertion  in  this  place,  but  the  following  extracts,  applicable  to  the 
pleadings,  may  be  useful. 

"  When  the  actor  and  reus  came  before  the  pnetor,  then  the  actor  did 
actionem  edere;  and,  anciently,  this  was  done  by  showing  the  cause  of  his 
action  to  the  prcetor,  who  thereupon  gave  him  out  his  proper  action.  But 
afterwards  ihe  actor  used  to  haye  his  cause  of  complaint  ready  in  writing, 
to  ofier  to  the  pretor,  whic)i  they  called  the  libel,  and  with  it  produced 
such  contracts  or  instruments,  as  were  the  foundation  of  his  title  or  com- 
plaint ;  and  then  the  reus  was  obliged  to  give  bail  to  appear  at  the  third 
day  afterwards,  which  was  called  dies  perendinus,  and  this  time  was  given 
him  to  consider,  whether  he  would  contest  or  not  at  the  third  day.  If  he 
contested  the  suit,  there  were  forms  of  questions  and  answers,  which 
mutually  passed  between  the  actor  and  reus,  in  which  questions  the  actor 
affirmed  his  right,  and  the  reus  denied  it,  and  this  was  called  contestatio 
litis.  Likewise,  before  the  pnetor,  the  reus^  without  contesting  the  suit, 
might  pot  in  exceptio  declinatoria,  as  also  he  might  desire,  that  the  actor 
might  be  sworn,  that  the  suit  was  not  commenced  out  of  malice  ;  as  the 
actor  might  have  the  reus  sworn,  that  he  did  not  defend  it  out  of  malice ; 
and  these  oaths  were  called  juramenta  calumnite  post  litem  contestatam. 
The  praetor  gave  them  judges,  and  the  libel  contested  was  brought  before 
the  judges,  and  upon  this  libel  the  actor  put  in  positions,  to  which  the 
reus  was  obliged  to  put  in  his  answer,  that  so  they  might  supersede  the 
necessity  of  proving,  what  was  confessed  by  the  reus.  But,  if  the  reus 
denied  aay  part  of  the  positions,  theii  the  part,  that  was  denied,  was 
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Chancery  attained   more  extensive  jurisdiction,    and 
exercised  more  diversified  powers,  new  modes  of  pro- 


formed  into  what  they  called  articuli ;  and  upon  these  articuU  intenrogit- 
tories  were  framed,  to  be  exhibited  to  the  witnesses.  But  the  witnesses 
were  not  obliged  to  answer  any  interrogatory,  which  was  not  framed  out 
of  one  of  the  articles.  Upon  these  interrogatories,  one  of  the^Wtce^  dati 
himself  examined  ;  and  the  depositions  were  taken  in  writing  by  a  notary, 
or  one  of  the  judge *s  clerks.  When  all  the  witnesses  were  examined, 
both  for  the  actor  and  reus,  then  they  published  the  depositions,  and 
gave  out  copies  of  them  to  both  parties ;  upon  which  the  jurisperiti  et 
patroni  made  the  orations  for  their  clients  before  the  judges,  and  then 
the  judges  pronounced  their  sentence,  which  was  given  to  the  praetor  to 
be  executed. 

'*  But,  to  describe  this  more  fully,  though  according  to  the  ancient  form, 
any  Rometn,  who  had  a  demand  against  another,  might  drag  him  to  justice, 
ohtorto  collo,  as  they  called  it ;  yet  that  being  found  inconvenient,  they 
came  to  a  new  method,  which  was,  that  they  should  first  edere  actionem 
before  the  praetor ;  and  then  the  praetor  gave  him  out  his  proper  action, 
and  a  liberty  to  cite  the  party,  and  he  either  cited  him  by  himself,  or  by  a 
messenger  ;  and  then  the  defendant  was  either  obliged  to  go  along  with 
his  adversary,  or  give  security  to  appear ;  and  if  he  did  neither,  the  actor 
might  obtorto  coUo  force  him  before  the  praetor.  When  the  reus  came  in 
before  the  praetor,  the  actor  did  produce  his  cause  of  complaint,  which 
was  sometimes  called  the  second  libel ;  for  the  first  libel  was  in  order  to 
obtain  the  power  of  citing,  and  was  called  the  Ubellus  supplex ;  and  the 
second,  to  show  the  reus,  what  he  was  to  answer,  was  called  the  libeUtis 
actionis  out  meritorius ;  and  then  the  actor  asked  of  the  praetor  potestaiem 
agendi,  that  is,  the  power  to  implead  the  defendant,  and  formulam,  con- 
taining the  form  of  the  action,  and  judicefn,  who  was  to  hear  and  deter- 
mine the  matter. 

^*  And,  for  that  end,  the  actor  did  summarily  show  before  the  praetor, 
how  the  action  accrued  ;  and,  if  it  was  founded  on  any  instrument,  he  pro- 
duced it;  if  not,  a  witness  before  the  praetor.  He,  likewise,  the  reus,  pro- 
posed his  exceptions,  either  dechnatoruB,  also  called  dikUorus,  or  peremp^ 
ioruB;  though  the  peremptoruB  might  also  be  put  in  before  the  judge. 
And  thus  the  cause  agebaiur  summatim,  as  they  call  it,  and  the  praetor 
determined,  whether  they  should  proceed  in  judgment  or  not.  If  the 
praetor  adjudged  they  were  to  proceed,  then  the  reus  was  either  to  yield, 
or  give  up  the  matter  in  demand,  or  contest  it,  which  was  the  htis  contes- 
tatio,  and  was  closed  before  the  praetor. 

*'  When  the  praetor  had  given  a  judge,  he  was  to  make  out  a  citation 
against  the  reus  to  appear  before  him,  and  theire  the  first  act  was,  for 
the  defendant  to  answer  the  positions  on  the  libel.  AiWr  those  positions 
were  answered,  the  next  citation  was  upon  the  articles,  upon  which  the 
defendant  was  to  bring  in  his  cross  interrogatories  to  the  witnesses,  who 
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ceediog  were  from  time  to  time  adopted,  which  were 
better  fitted  for  its  own  peculiar  purposes  ;  and  the 
pleadings  and  practice  in  Chancery  have  now  become 
a  distinct  and  independent  system. 

^15.  Before  we  proceed  further  in  the  considera- 
tion of  this  subject,  it  may  be  well  to  take  notice  of 
the  difierent  kinds  of  Bills,  as  the  rules  applicable  to 
the  frame  of  BiUs  in  general  are  necessarily  subject  to 
many   exceptions  and   modifications,  when    they  are 


were  to  be  examined  on  the  part  of  the  plaintiflf  upon  the  articles,  as 
likewise  any  witnesses  of  his  own,  which  he  had  to  prod  ace  on  the  mat- 
ter of  die  articles.  And  at  that  act  there  was  given  a  probatory  term, 
within  which  all  witnesses  were  to  be  examined,  and  the  depositions 
afVerwards  to  be  published.  One  of  the  judges,  who  was  to  hear  the 
caase,  was  one  of  the  persons,  who  examined  the  witnesses,  and  reported 
as  to  their  credit,  as,  whether  they  answered  truly,  or  only  as  they  were 
instructed.  The  third  act  was  the  citation  after  the  probatory  term  was 
over,  and  publication  had  passed,  in  order  to  hear  judgment ;  so  that,  in 
every  judiciary  act,  there  was  need  of  a  citation,  lest  they  should  pro- 
ceed, parte  inaudU&,  which  they  thought  to  be  unjust,  and  contrary  to  the 
law  of  nature." 

Again  :  *'  And  the  modern  libel  of  the  canonists  is  formed  from  the 
libel,  the  positions,  and  the  articles  thrown  into  one,  and  now  called 
UbeUus  articulatus,  for  despatch  ;  for  so  many  acts  are  not  now  necessary, 
as  were  of  old,  when  the  litis  contestatio  was  before  the  praetor,  and  (he 
positions  and  articles  before  the  judge.  And  in  this  libel  they  conclude 
with  cJausula  salutares  give  salvanies,  which  pray  relief  amni  meliori 
mode.  To  this  libel,  if  the  defendant  puts  in  a  negative  answer,  that 
is  now  reckoned  a  sufficient  litis  contestatio  to  proceed  to  proof  upon  ; 
though,  anciently,  the  manner  was  for  the  plaintijQfto  come  in,  and  briefly 
affirm  his  libel,  by  way  of  replication. 

'*  With  us  the  bill  is  the  libel,  and  the  prayer  of  general  relief,  accord- 
ing to  equity  and  good  conscience,  is  in  nature  of  the  salutary  clause, 
and  the  narrative  part  of  the  bill  is  in  the  nature  of  the  positions,  and  the 
interrogatory  part,  in  the  nature  of  the  articles,  and  the  prayer  of  relief  is 
after  the  manner  of  the  ancient  libel." 

Mr.  Brown,  in  his  work  on  the  Civil  and  Adm.  Law  (9  Bro.  Civ.  and 
Adm»  Law,  ch.  8,  p.  347,  &c.),  has  traced  out  some  of  the  coincidences 
between  the  proceedings  in  the  Civil  Law  and  in  Equity,  and  shown, 
that  some  of  the  rules  of  the  latter,  which  would  otherwise  seem  merely 
arbitrary,  are  founded  upon  the  natnr^  course  of  practice  under  the 
former. 
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applied  to  the  pecaltarities  faelonging  to  certain 
of  BQls. 

^16.  The  most  general  divbion  of  Bills  is  into 
those,  which  are  original,  and  those^  which  are  not 
original.  Original  Bills  are  those,  which  relate  to 
some  matter,  not  before  litigated  in  the  Court  by  the 
same  persons,  standing  in  the  same  interests.^  Bills 
not  original  are  those,  which  relate  to  some  matter  al- 
ready litigated  in  the  Court  by  the  same  persons,  and 
which  are  either  an  addition  to,  or  a  continuance  of  an 
original  Bill,  or  both.'  There  is  another  class  of  Bills, 
which  is  of  a  mixed  nature,  and  sometimes  partakes  of 
the  character  of  both  of  the  others.  Thus,  for  exam- 
ple. Bills  brought  for  the  purpose  of  cross  litigation,  or 
of  controverting,  or  suspending,  or  reversing  some  de- 
cree or  order  of  the  Court,  or  of  obtaining  the  benefit 
of  a  former  decree,  or  of  carrying  it  into  execution, 
are  not  considered  as  strictly  a  continuance  of  the  for- 
mer Bill,  but  in  the  nature  of  original  Bills.'  And,  if 
these  Bills  require  new  facts  to  be  stated,  or  new  par- 
ties to  be  brought  before  the  Court,  they  are  so  far 
strictly  of  the  nature  of  supplemental  Bills.*  For  all 
the  objects  of  the  present  work,  this  last  class  may  be 
treated  as  included  in  that  of  Bills  not  original.^ 

§  17.  Original  Bills  may  be  again  divided  into 
those,  which  pray  relief,  and  those,  which  do  not  pray 
relief.^  In  a  broad  and  general  sense,  all  Bills  in 
Equity  may  be  said  to  pray  relief,  since  they  seek  the 


1  Mitf.  Eq.  PI.  by  Jeremy,  33 ;  Cooper,  Eq.  PI.  43.  »  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  33  ;  Cooper,  Eq.  PL  44,  69. 

*  Mitf.  Eq.  PI.  by  Jeremy,  96,  97;  Cooper,  Eq.  PI.  100. 

^  Lord  Redesdale  has  treated  this  class  separately.  Mr.  Cooper  has 
treated  it  as  beloDging  to  the  class  of  Bills  not  original.  Biitf.  Eq.  PI. 
by  Jeremy,  33,  36,  80 ;  Cooper,  Eq.  PI.  63. 

0  Mitf.  Eq.  PI.  by  Jeremy,  34 ;  Cooper,  Eq.  PI.  43,  44. 
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aid  of  the  Court,  by  scnne  decree  or  decretal  oider,  to 
remedy  some  existing  or  apprehended  wrong  or  injury. 
But  in  the  sense,  in  which  the  words  are  used  in 
Courts  of  £quity,  such  Bills  only  are  deemed  Bills  for 
relief,  as  seek  from  the  Court  in  that  very  suit  a 
decision  upon  the  whole  merits  of  the  case  set  forth 
by  the  plaintifl^  and  a  decree,  which  shall  ascertain 
and  protect  present  rights,  or  redress  present  wrongs. 
All  other  Bills,  which  merely  ask  the  aid  of  the  Court 
against  possible  future  injury,  or  to  support  or  defend 
a  suit  in  another  Court  of  ordinary  jurisdiction,  are 
deemed  Bills  not  for  relief.^  And  this  distinction  is 
not  merely  formal  ;  but,  as  we  shall  presently  see, 
may  involve  very  important  consequences  ;  for,  if  a 
plaintiff  should  by  mistake  ask  for  relief,  when  he  is 
not  entitled  to  it,  his  Bill  may  be  demurrable,  and 
thereby  be,  for  the  purposes  of  jurisdiction,  unmain- 
tainable.' 

^18.  Original  BiUs  praying  for  relief  may  be  again 
divided  into  three  kinds.  ( 1  •)  Bills  praying  the  de- 
cree or  order  of  the  Court,  touching  some  right  claimed 
by  the  party  exhibiting  the  Bill,  in  opposition  to  some 
right,  real  or  supposed,  claimed  by  the  party,  against 
whom  the  Bill  is  exhibited,  or  touching  some  wrong 
done  in  violation  of  the  plaintiff's  right.*  This  is  the 
most  common  kind  of  Bill.  ( 2.)  Bills  of  Interpleader, 
where  the  person  exhibiting  the  Bill  claims  no  right 
in  opposition  to  the  rights  claimed  by  the  persons, 
against  whom  the  Bill  is  exhibited,  but  prays  the 
decree  of  the  Court,  touching  the  rights  of  those  per- 

1  See  Mitf.  Eq.  PI.  by  Jeremy,  33,  34  ;  Cooper,  £q.  PI.  43,  44. 

«  Poet,  (  312. 

«  Mitf.  Eq.  PI.  by  Jeremy,  34,  37 ;  Cooper,  Eq.  PI.  43,  44, 

EQ.  PL.  3 
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sons,  for  the  safety  of  the  person  exhibiting  the  Bill.^ 
(3.)  Bills  of  Certiorari,  which  pray  a  writ  of  certiorari, 
in  order  to  remove  a  cause  from  an  inferior  Court  of 
Equity,  for  the  purpose  of  having  it  further  proceeded 
in,  and  decided  in  the  superior  Court  of  Equity,  to 
which  the  process  is  returnable.'  This  last  Bill  is  of 
rare  (if  any)  use  in  America,  and  is  not  of  very  fre- 
quent occurrence  in  England. 

^19.  Original  Bills,  not  praying  relief,  are  of  two 
kinds.  (1.)  Bills  to  perpetuate  the  testimony  of 
witnesses,  or  to  examine  witnesses  de  bene  esse. 
( 2.)  Bills  of  discovery,  technically  so  called ;  that  is  to 
say.  Bills  for  the  discovery  of  facts  resting  within  the 
knowledge  of  the  party,  against  whom  they  are  exhib- 
ited, or  of  deeds,  writings,  or  other  things,  in  his  cus- 
tody or  power.'  Of  each  of  these  different  species  of 
original  Bills  we  shall  treat  more  at  large  hereafter. 

^  20.  Bills  not  original  (as  we  have  seen)  are  either 
( 1 .)  an  addition  to,  or  a  continuance  of,  an  original  Bill ; 
or  (2.)  they  are  for  the  purpose  of  cross  litigation,  or 
of  controverting,  •or  suspending,  or  reversing  some 
decree  or  order  of  the  Court,  or  carrying  it  into  execu- 
tion.^ Of  the  former  kind  are,  (1.)  A  Supplemen- 
tal Bill,  which  is  merely  an  addition  to  the  original 
Bill,  to  supply  some  defect  in  its  frame  or  structure.* 
(2.)  A  Bill  of  Revivor,  which  is  a  continuance  of  the 
original  Bill,  to  bring  some  new  party  before  the  Court, 
when,  by  death  or  otherwise,  the  original  party  has  be- 
come incapable  of  prosecuting  or  defending  the  suit, 

^  Mitf.  Eq.  PI.  by  Jeremy,  34,  48  ;  Cooper,  Eq.  PI.  43,  46 ;  Wyatt, 
Pr.  Reg.  78. 

3  Mitf.  Eq.  PI.  by  Jeremy,  34,  50;  Cooper,  Eq.  PL  44,  50;  Wyatt, 
Pr.  Reg.  101. 

3  Mitf.  Eq.  PI.  by  Jeremy,  34,  51 ;  Cooper,  Eq.  PI.  44,  52,  57,  58. 

4  Cooper,  Eq.  PI.  63;  Mitf.  Eq.  PI.  by  Jeremy,  35. 

P  Mitf.  Eq.  PL  by  Jeremy,  35,  38 ;  Cooper,  Eq.  PL  62. 
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and  the  suit  is,  as  it  is  in  Equity  technically  called, 
abated,  that  is,  suspended  in  its  progress.^  (3.)  A 
Bill  both  of  revivor  and  supplement,  which  continues 
a  suit  upon  an  abatement,  and  supplies  defects,  which 
have  arisen  from  some  event  subsequent  to  the  institu- 
tion o(  the  suit.' 

§  21.  Of  the  latter  kind  are,  ( 1.)  A  Cross  Bill  exhib- 
ited by  the  defendant  in  the  original  suit  against  the 
jdaintiff  in  that  suit,  touching  some  matter  in  litigation 
in  the  first  Bill.  (2.)  A  Bill  of  Review,  which  is 
brought  to  examine  and  reverse  a  decree  made  upon  a 
former  Bill,  which  has  been  duly  enrolled,  and  thereby 
become  a  record  of  the  Court.  (3.)  A  Bill  to  impeach 
a  decree  upon  the  ground  of  fraud.  (4.)  A  Bill  to 
suspend  the  operation  of  a  decree  in  special  circum- 
stances, or  to  avoid  it  on  the  ground  of  matter,  which 
has  arisen  subsequent  to  it.  (5.)  A  Bill  to  carry  a  de- 
cree, made  in  a  former  suit,  into  execution.  (6.)  And 
lastly,  a  Bill,  partaking  of  the  qualities  of  some  one  or 
more  of  these  Bills,  such  as  a  Bill  in  the  nature  of  a 
Bill  of  revivor,  or  in  the  nature  of  a^upplemental  Bill, 
or  in  the  nature  of  a  Bill  of  review,  and  others  of  a 
like  character.'  Of  all  these  difierent  kinds  of  Bills 
not  original,  we  shall  also  treat  more  at  large  hereafter. 

^  22.  Original  Bills,  praying  relief,  are  the  most 
usual,  which  are  exhibited  in  Courts  of  Equity  ;  and 
for  this  reason,  as  well  as  that  they  more  fully  illus- 
trate the  general  principles  of  pleading  adopted   in 

1  Blitf.  Eq.  PI.  by  Jeremy,  M  ;  Cooper,  Eq.  PL  63.  The  sense  of  the 
term,  abatement,  is  very  different  in  Law  from  what  it  is  in  Equity.  In 
•the  former,  it  amounts  to  a  positive  destruction  of  the  suit,  so  that  it  is 
quashed,  and  the  plaintiff  must  begin  anew ;  in  the  latter,  it  amounts 
only  to  a  present  suspension  of  the  proceedings,  which  may  by  a  reviyor 
be  put  again  into  activity. 

«  Mitf.  Eq.  PL  by  Jeremy,  36  ;  Cooper,  Eq.  PL  62. 

3  Mitf.  Eq.  PL  by  Jeremy,  36,  36 ;  Cooper,  Eq.  PL  6S. 
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those  Courts,  they  will  first  pass  under  our  considera- 
tion. 

^  23.  An  original  Bill,  praying  relief,  is  (as  we  have 
seen)  founded  upon  some  right  claimed  by  the  party 
plaintiff,  in  opposition  to  some  right  claimed,  or  wrong 
done,  by  the  party  defendant.  In  order  to  enable  the 
Court  to  understand  the  case,  and  to  administer  the 
proper  remedial  justice,  as  well  as  to  apprize  the  oppo- 
site party  of  the  nature  of  the  claim,  and  of  the  redress 
asked,  and  to  enable  him  to  make  the  proper  defence 
thereto,  it  would  seem  indispensable,  that  the  Bill 
should  ooatain  a  clear  and  exact  statement  of  all  the 
material  facts.  It  should,  therefore,  show,  with  rea- 
sonable certainty,  the  rights  of  the  plaintiff;  the  man- 
ner, in  which  he  is  injured  ;  the  person,  by  whom  it  is 
done ;  the  material  circumstances  of  the  time,  place^ 
manner,  and  other  incidents ;  the  particulars,  in  which 
he  wants  the  assistance  of  the  Court,  or  (in  other 
words)  the  relief^  which  he  seeks ;  the  prayer  therefor, 
and  also  that  the  defendant  may  answer  upon  oath  the 
matters  charged  against  him ;  and  lastly,  that  the  case 
as  stated^  and  the  relief  as  asked,  are  properly  within 
the  jurisdiction  of  a  Court  of  Equity.* 

^  24.  On  the  other  hand,  the  plaintiff  need  not,  and, 
indeed,  should  not,  state  in  the  Bill  any  matters,  of 
which  the  Court  is  bound  judicially  to  take  notice,  or 
is  supposed  to  possess  full  knowledge.  Hence  it  need 
not  state  matters  of  law ;  or  legal  presumptions ;  or 
recite  public  acts  or  laws ;  or  aver  facts,  which  the 
Court  are  bound  judicially  to  know ;  such  as  the  divis- 
ions of  counties  ;  the  recognition  of  foreign  govern- 
ments by  our  own ;  the  course  of  practice  or  proceed- 
ings in  the  Court  itself ;  or  any  other  facts  of  a  like 
■^— ^—  -  -  II-  —     ,       —  — 

^  Mitf.  Eq.  PL  by  Jeremy,  37 ;  Cooper,  Eq.  PI.  d. 
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public  nature^  which  do  or  may  concern  the  general 
administration  of  pobKc  justice.^  A  strong  illustration 
of  this  general  rule  may  be  found  in  the  right  and  duty 
of  the  Courts  of  the  United  States  to  take  judicial 
notice  c^  the  ports  and  waters  of  the  United  States,  in 
which  the  tide  ebbs  and  flows ;  *  to  take  like  notice  of 
the  boundaries  of  the  several  States  and  judicial  dis* 
tricts;'  and,  in  an  especial  manner,  to  take  like  notice 
of  all  the  laws  and  jurisprudence  of  the  several  States, 
in  which  they  exercise  an  original  or  an  appellate  juris- 
diction. The  judges  of  the  Supreme  Court. of  the 
United  States  are  on  this  account  bound  to  take  judi- 
cial notice  of  the  laws  and  jurisprudence  of  all  the 
States  and  Territories.^  But  the  laws  and  jurispru^ 
dence  of  foreign  nations  must  be  averred  in  the  Bill, 
and,  when  material,  must,  if  denied,  be  proved,  like 
any  other  facts.^ 

^  25.  Such,  in  a  general  view,  is  the  outline  of  the 
matter  of  a  Bill ;  of  what  it  should  contain ;  and  of 
what  it  should  not  contain.  It  answers  to  the  decla- 
ration in  a  suit  at  Common  Law,  to  the  libel,  or  libellus 
articulatuSj  of  the  Civil  and  Canon  Law.^  Hence  the 
common  distich,  as  to  the  matter  of  a  Bill,  is, 

QoiB,  quid,  coram  quo,  quo  jare  petatur,  et  a  qao, 
Recte  compositus  quisque  libellus  habet  J 

But  the  form,  in  which  that  proper  matter  is  to  be 

1  1  Mont.  Eq.  PL  eh.  2,  p.  5-0. 

9  U.  S.  V.  La  Vengeance,  3  Dall.  R.  297  ;  The  Apollon,  9  Wheat.  R. 
374 ;  The  Thomaa  Jefferson,  10  Wheat.  R.  428 ;  Peyroux  v.  Howard, 
7  Peters,  R.  342,  343. 

'Ibid. 

*  Owings  V.  Hall,  9  Peters,  R.  607,  624,  625. 

s  See  Storj  o&  Conflict  of  Laws,  §  637,  638 ;  Moetyn  «.  Fabrigas, 
Cowp.  R.  174. 

>  Barton's  Salt  in  Eq.  26 ;  3  Black.  Comm.  442 ;  Ante,  ^  14,  and 
BOle. 

7  C<mi.  Dig.  ChMioery,  E.  2 ;  Ceopar,  Eq.  PI.  17,  note  (t). 
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presented  and  unfolded,  is  also  important  to  be  ma- 
turely considered ;  for  in  Equity,  as  well  as  in  Law, 
there  is  a  regular  order  and  method,  in  which  the 
pleadings  should  display  the  grounds  of  the  suit ;  and 
forms  are  sometimes  essential  to  the  promotion  of  real 
justice  between  the  parties,  not  only  as  the  means  of 
presenting  rights  with  certainty  and  clearness,  but  also 
of  vindicating  and  securing  them  by  just  limitations, 
and  definite  and  expressive  phraseology.  The  forms 
of  pleadings  in  Equity  have,  indeed,  undergone  many 
alterations  in  different  ages,  and  many  improvements 
have,  from  time  to  time,  been  engrafted  on  them. 
Lord  Coke's  remark  is  well  founded  in  this,  as  well  as 
in  many  other  cases  of  scientific  invention  ;  JVtAt/  simul 
inventum  est  et  perfectum.^  The  pleadings  in  Equity, 
although  framed  with  a  regard  to  certainty  and  uni- 
formity, were  always,  in  their  style  and  character,  of  a 
more  liberal  and  less  technical  cast  than  those  at  the 
Common  Law.  At  first,  however,  they  were  somewhat 
loose  and  general  in  their  texture.  But  they  have 
gradually  attained  .a  high  degree  of  exactness  and  ac- 
curacy of  statement ;  and,  without  being  positively 
bound  up  in  mere  technical  niceties  and  subtleties,  they 
have  become  subjected  to  many  rules  of  an  artificial, 
although  useful,  establishment.*  These  will  hereafter 
be  examined  at  large. 

^  26.  In  its  modern  structure,  a  Bill  is,  or  may  be, 
composed  of  nine  parts.  The  first  part  is  the  Direc- 
tion or  Address  of  the  Bill  to  the  Court,  isom  which  it 
seeks  relief.  This  address,  of  course,  contains  the  ap- 
propriate and  technical  description  of  the  Court,  and 
must  be  varied  accordingly.^     The  second  part  is  the 

1  Co.  Litt.  230,  (a)  ;  Cooper,  Eq.  PI.  8.  »  Ante,  ^  12. 

3  Mitf.  Eq.  PI.  by  Jeremy,  42 ;  Cooper,  Eq.  PI.  » ;  Barton's  Suit  in 
Eq.  ,26;  27.    In  England,  when  the  Bill  is  in  Chancery,  it  is  addressed  to 
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hUroductionj  which  contains  the  names  and  description 
of  the  persons  exhibiting  the  Bill,  commonly  called  in 
the  Bill  by  the  title  of  "  your  orators  and  oratrixes," 
according  to  their  sex.  In  this  part,  the  names  of  the 
parties  are  not  only  given,  but  their  places  of  abode, 
title  of  dignity,  or  office,  or  business,  and  the  character 
in  which  they  sue,  if  they  sue  in  aiUre  droits  and  such 
other  description,  as  is  necessary  or  proper  to  found  the 
jurisdiction  of  the  Court.*  Thus,  for  example,  if  the 
suit  is  in  the  Exchequer,  in  England,  it  is  alleged,  that 
the  plaintiff  is  debtor  and  accountant  to  the  King ;  * 
and  if  the  suit  is  in  the  Circuit  Court  of  the  United 
States,  in  America,  it  is  alleged,  that  the  plaintiff  is  a 
citizen   of  a  particular  State.'     The  usual   form  is, 

the  Lord  ChaDcellor,  or  Loid  Keeper,  or  Lords  Commissioners,  having, 
for  the  time  being,  the  custody  of  the  great  seal,  by  their  proper  desig- 
nation. When  addressed  to  the  Chancellor,  it  is  in  the  following  form, 
Tiz.  '*  To  the  Right  Honorable  John  Lord  Eldon,  Baron  Eldon,  of  Eldon 
in  the  County  of  Durham,  Lord  High  Chancellor  of  Great  Britain  " ; 
and  so  in  other  cases,  mutatis  mutandis.  Barton's  Suit  in  Eq.  27,  29  ; 
Van  Hey.  Eq.  Draftsman,  2.  In  New  York,  the  address  would  be, 
"To  the  Honorable  James  Kent,  Chancellor  of  the  State  of  New  York." 
Blake's  Chan.  Pr.  27.  In  the  Circuit  Courts  of  the  United  States,  it 
would  be,  "To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the 
United  States,  within  and  for  the  District  of  Massachusetts,  sitting  in 
Equity."  See  Equity  Rules  of  Supreme  Court  of  United  States,  January 
Term,  1842,  Rule  20. 

1  Barton's  Suit  in  Eq.  27,  30,  note  (1)  ;  Mitf.  Eq.  PL  by  Jeremy,  42, 
43;  Swan  v.  Porter,  Hard.  R.  60.  But  see  Cheetham  v.  Croop,  I 
McClel.  &  Y.  315. 

»  Van  Hey.  Eq.  Drafts.  3 ;  Barton's  Suit  in  Eq.  30,  note  (1) ;  Cooper, 
Eq.  PI.  10,  note  {u).  It  seems,  that  now  there  need  not  be  an  allegation, 
in  a  Bill  in  Equity  in  the  Exchequer,  that  the  plaintiff  is  a  debtor  and  ac- 
countant of  the  Crown.  See  Cheetham  v.  Croop,  1  McClel.  and  Y.  315. 
The  Equity  Jurisdiction  of  the  Court  of  Exchequer  has  been,  by  a  recent 
statute,  transferred  to  the  Court  of  Chancery. 

3  Bingham  v.  Cabot,  3  Dall.  R.  382.  It  is  indispensable,  in  all  cases, 
where  the  right  to  bring  the  suit  in  the  Courts  of  the  United  States  is 
founded  upon  the  fact,  that  the  plaintifis  and  defenfj^ants  are  citizens  of 
difl^rent  States,  to  allege  that  fact  distinctly  in  the  Bill ;  as,  by  stating,. that 
the  plaintiff  is  "  a  citizen  of  the  State  of  Massachusetts,"  and  the^defend- 
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<<  Humbly  comjdaming,  shewetfa  unto  your  Lordship 
(or  to  your  Honor,  or  Honors,  as  the  case  may  be), 

your  Orator,  A.  B.,  of ,  esquire."*  In  this  part,  also, 

are  sometimes  contained  the  names  and  appropriate 
descriptions  of  the  parties  made  defendants,  although 
they  are  now  usually  found  in  the  next  succeeding 
part  The  object,  in  each  case,  of  giving  the  names 
and  descriptions  of  the  parties,  is  to  enable  the  Court, 
and  the  other  parties  in  interest,  to  know,  where  and 
to  whom  they  may  resort  to  compel  obedience  to  any 
order  or  process  of  the  Court,  and  especially  to  an  order 
for  the  payment  of  costs,  as  well^s  to  furnish  distinct 
means  of  decision,  in  all  future  controversies,  in  regard 
to  the  subject-matter  and  the  identity  of  the  parties.* 
§  27.  The  third  part  is  the  Premises ,  or,  as  it  is 
more  usually  styled,  the  Stating-part  of  the  Bill,  which 


ant  is  ''  a  citizen  of  New  Hampshire."  On  acoount  of  the  omiesion  of 
such  an  allegation,  a  gteat  many  cases,  carried  by  appeal  to  the  Supreme 
Court  of  the  United  States,  have  been  dismissed  for  want  of  jurisdiction, 
as  it  has  been  held,  that  the  jurisdiction  of  the  Court  must  be  apparent 
on  the  record.  Bingham  v.  Cabot,  3  Dall.  R.  383 ;  Jackson  v.  Ashton, 
8  Peters,  R.  148.    See  Lord  Coningsby's  Case,  9  Mod.  R.  95. 

1  Barton's  Suit  in  £q.  39,  30 ;  Van  Hey.  Eq.  DraAs.  3  ;  1  Mont.  Eq. 
PI.  76,  note  (e)  ;  3  Wooddes.  Lect.  55,  p.  368,  369. 

s  Mitf.  Eq.  PI.  by  Jeremy,  43,  43 ;  Barton's  Suit  in  Eq.  30,  note  (1) ; 
1  Mont.  Eq.  PI.  76,  and  note.     The  usual  description  of  the  plaintiff  is, 

•*  Your  Orator,  A.  B.,  of ,  in  the  County  of ,  and  State  of—, 

esquire."  If  the  suit  is  in  the  Circuit  Court  of  the  United  States,  it  is 
added,  **  and  a  citizen  of  the  same  State."  The  like  description  is  given 
as  to  the  name  and  place  of  abode,  title,  profession,  or  business  of  the  de- 
fendant, viz.  "  C.  D.,  of ,  in  the  County  of—,  &c,  merchant,"  &c. 

See  1  Montague,  Eq.  PL  76,  and  note  (/).  See  Albretcht  v.  Sussman, 
3  Ves.  &  Beam.  333.  In  what  manner  the  omission  to  make  a  proper 
description  of  the  parties,  as  to  places  of  abode,  &c.,  is  to  be  taken  advan- 
tage of,  seems  to  be  a  matter  of  some  doubt.  Mr.  Montague  says,  that 
Lord  Redesdale,  in  the  first  edition  of  his  Treatise  on  Equity  Pleadings, 
said,  that  a  demurrer  would  hold ;  but  that  statement  is  omitted  in  the 
subsequent  editions,  which  leads  to  the  supposition,  that  his  Lordship, 
upon  further  reflection,  thought  differently.  If  a  special  demurrer  would 
not  be  proper,  perhaps  a  plea,  in  the  nature  of  a  plea  in  abatement,  might 
be  the  proper  mode  to  enforce  the  objection. 
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contains  a  narrative  of  the  facts  and  circumstances  of 
the  {daintiflPs  case,  and  of  the  wrong  or  grievance,  of 
which  he  complains,  and  the  names  of  the  persons,  by 
whom  done,  and  against  whom  he  seeks  redress.^ 
This  part  constituting  in  truth  the  real  substance  of 
the  Bill,  upon  which  the  Court  is  called  to  act,  requnes 
great  skill  and  judgment  to  frame  it  aright ;  and  if  it 
has  not  the  proper  legal  certainty,  the  defect  (as  we 
shall  presently  see),  unless  removed,  may  become  fatal 
in  every  subsequent  stage  of  the  cause.^  The  rules, 
as  to  the  proper  mode  of  stating  the  facts  in  this  part 
of  the  Bill,  will  be  fully  considered  hereafter.  But  it 
may  be  proper  to  remark,  that  care  should  be  taken  to 
frame  the  stating  part  of  the  Bill  fully  and  accurately ; 
for  if  a  plea  is  put  in,  the  validity  of  the  Plea  will  be 
decided  with  reference  to  the  stating  part  of  the  Bill, 
and  not  with  reference  to  the  interrogatory  part,  if  it 
varies  from  it.^ 

^  28.  It  may  be  proper,  however,  to  remark,  that 
every  material  fact,  to  which  the  plaintiff  means  to 
ofier  evidence,  ought  to  be  distinctly  stated  in  the 
premises ;  for  otherwise  he  will  not  be  permitted  to 
offer  or  require  any  evidence  of  such  fact.^     A  general 

1  Barton's  Suit  in  Eq.  37;  Mitf.  Eq.  PL  by  Jeremy,  43 ;  Cooper,  Eq. 
PI.  9;  3  Wooddes.  Lect.  55,  p.  368,  369.  The  condnsion  of  the  stating 
part  nsoally  is,  (after  narrating  the  &ct8  of  the  title  of  the  plaintiff,)  as 
follows:  ''And  yonr  orator  well  hoped,  that  no  disputes  would  have 
arisen  touching  Uie  said,  &c.,  &c.  (stating  the  subject-matter),  but  that 
the  said  defendant  would  have  complied  with  the  request  of  the  said 
orator,  &c.,  as  in  conscience  and  equity  he  ought  to  have  done.  But, 
now  so  it  is,  may  it  please  your  Lordship  (or  Honors),  that  the  said  de- 
fondant,  combining  and  confederating,"  &c.  Barton's  Suit  in  £k[.  33, 
33 ;  Van  Hey.  Eq.  Drafts.  4  ;  1  Mont.  Eq.  PI.  76,  note  (g). 
,  s  Flint  V.  Field,  9  Anst.  343 ;  Cooper,  Eq.  PI.  U  ;  3  Wooddes.  Lect. 
65,  p.  37L    Post,  ^  341,  342. 

3  Clayton  v.  Earl  of  Winchelsea,  3  Younge  and  Coll.  663.  Post,  (  36. 

4  Imham  v.  Child,  1  Bro.  Ch.  R.  94  ;  Gilb.  For.  Rom.  91,  318  ; 
Wilkes  9.  Rogers,  6  Johns.  B.  565 ;  Gfirdon  v.  GQidQu,  3  Syransl.  479  ; 


26  KQUITT   PLKADING8.  [CH.  II. 

charge  or  statement^  howerer,  of  the  matter  of  fact  is 
sufficient ;  and  it  is  not  necessary  to  charge  minutely 
all  the  circumstances,  which  may  conduce  to  prove 
the  general  charge;  for  these  circumstances  are  prop- 
erly matters  of  evidence,  which  need  not  be  charged 
in  order  to  let  them  in  as  proofs.^  Thus,  under  a  Bill 
to  set  aside  an  award  for  fraud  and  partiality,  a  gener- 
al charge  of  the  fraud  or  partiality  will  authorize  the 
plaintiff  to  give  evidence  of  circumstances  tending  to 
estaUish  it,  although  those  circumstances  are  not 
charged  in  the  BiiL^ 

^  29.  The  fourth  part  is  what  is  commonly  called 
the  Confederating  part  of  the  Bill.  It  contains  a  gen* 
eral  allegation  or  general  charge  of  a  confederacy  be- 
tween the  defendants  and  other  persons  to  injure  or 
defraud  the  plaintiflT.  The  usual  form  of  the  charge  is, 
that  the  defendants,  combining  and  confederating  to- 
gether, and  with  divers  other  persons  as  yet  to  the 
plaintiff  unknown,  but  whose  names,  when  discovered, 
he  prays  may  be  inserted  in  the  Bill,  and  they  be 
made  parties  defendants  thereto,  with  proper  and  apt 
words  to  charge  them  vnth  the  premises,  in  order  to 
injure  and  oppress  the  plaintiff  in  the  premises,  do  ab- 
solutely refuse,  &c.  or  pretend,  &c,*     The  practice  of 


Sidney  v,  Sidney,  3  P.  Will.  S76 ;  Watkyns  v.  WatkyoB,  9  Atk.  06 ; 
Whaley  v.  Norton,  1  Vern.  R.  483  ;  Clarke  #.  Turston,  II  Yes.  940 ; 
Houghton  V.  Reynolds,  2  Hare,  R.  264,  366. 

1  Chicot  V.  Lequesne,  9  Vee.  317,  318  ;  Wheeler  v.  Trotter,  3 
SwaoBt.  177.    But  see  Post,  ^  966,  a. 

3  Chioot  V.  Leqnesne,  9  Yes.  318 ;  Clarke  «.  Periam,  9  Atk.  337.  But 
seo  Poet,  ^  966,  a. 

3  Mitf.  Eq.  PI.  by  Jeremy,  40,  43 ;  Cooper,  Eq.  PI.  0 ;  Baiton^B  Suit 
in  £q.  33 ;  Yan  Hey.  Eq.  Drafts.  4  ;  1  Mont.  Eq.  PI.  77,  and  note  {%). 
The  form  given  in  Yan  Heythuysen's  Eq.  Drafts.  6,  is  as  follows: 
«  But  now  bo  it  is,  may  it  please  yonr  lordship,  that  the  said  R.  H. 
oombiaing  and  confederating  with  divers  persons  [or,  tf  there  are  several 
drfendanis^  then  thus :  oorobining  and  confederating  with  the  said  C.  H. 
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iBserting  this  ehai^e  is  said  to  have  arisen  from  an 
idea,  that,  without  it,  parties  could  not  be  added  to 
the  Bill  by  amendment ;  and  in  some  cases,  perhaps, 
it  was  inserted  with  a  yiew  to  sustain  the  jurisdiction 
of  the  Court.^  But  in  either  view  it  is  wholly  unne- 
cessary. In  the  first  place,  it  never  was  true  at  any 
time,  that  new  parties  might  not  have  been  added  by 
amendment  after  the  filing  of  the  Bill.^  In  the  next 
place,  the  mere  allegation  of  combination  or  confedera- 
cy of  the  defendants,  simply  as  such,  could  never  alone 
have  been  a  just  foundation  for  the  jurisdiction  <^  a 
Court  of  Equity  in  the  absence  of  all  other  proper 
matter  to  sustain  it.  Confederacy  or  combination,  as 
a  gravamen,  seems  clearly  cognizable  at  law.'  In- 
deed, although  it  is  now  usually,  but  not  invariably. 


lod  M.  H.  aod  with  divers  other  persons,  or,  the  said  R.  H.,  L.  M., 
sad  N.  M.  combiiiiDg  and  confederating  together  and  with  divers  persons] 
at  present  unknown  to  year  orator,  whose  names  when  diaoovered  year 
orator  prays  he  may  be  at  tiberty  to  insert  herein  with  apt  words  to 
charge  them  as  parties  defendants  hereto,  and  contriving  how  to  wrong 
and  injore  year  orators  in  the  premises,  he  the  said  R.  H.  absolutely  re- 
Aises  to  comply  with  such  reqaests,  and  he  at  times  pretends  that,"  d&c. 
Then  follows  the  matter  disproving  or  avoiding  the  charging  part.  Some- 
times the  confederating  clause,  after  averring  the  combination  and  con- 
federacy, proceeds  mer^y  to  state,  that  the  defendant  absolntely  refoses 
to  do  Uie  act  or  thing,  which  constitutes  the  grievance  in  the  Bill ;  as, 
fer  example,  to  pay  a  legacy,  to  convey  land,  &c.  Barton's  Suit  in  Eq. 
34.  Lord  Eldon,  in  the  Mayor,  &e.  of  London  v.  Levy,  8  Yes.  404, 
remarking  upon  this  clause,  said ;  ''  I  do  not  put  it  (the  demurrer)  upon 
the  ground  of  pains  and  penalties.  That  view  of  the  case  is  very  impor- 
tant, considering  to  what  an  extent  the  doctrine  of  the  law  in  later  years 
has  gone  with  reference  to  criminality  by  combination  and  conspiracy. 
It  would  be  very  difficult  to  abstract,  from  the  apparent  grasp  of  that  doc- 
trine, nine  tenUis  of  the  Bills  of  this  Court,  charging  ccNOdhinarion  and 
eonfedency." 

1  Mitf.  Eq  PL  by  Jeremy,  40. 

>  Bartim's  Suit  in  Eq.  33,  note ;  I  Fnx.  Ahn.  Cur.  Cane.  546,  547 ; 
Cooper,  Eq.  PL  10,  11. 

<  Barton's  Suit  in  Eq.  33,  note ;  Mitf.  Eq.  PI.  by  Jevemy,  40,  iX ; 
Cooper,  Eq.  PL  10, 11. 
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inserted  in  Bills,  jet  it  is  treated  as  mere  surplusage ; 
so  much  SO9  that  it  is  said,  that  the  general  charge  of 
combination  need  not  be  (although  it  usually  is)  denied 
or  responded  to  in  the  answer,  when  charged  in  the 
Bill ;  for  it  is  mere  impertinence.^ 

^  30.  If  combination  or  confederacy  is  meant  to  be 
relied  on,  as  a  ground  of  equitable  jurisdiction,  it  can 
be  only  in  special  cases ;  and  then  it  must  be  specially 
and  not  generally  charged,  to  Justify  an  assumption  of 
jurisdiction.'  In  thd|  case  of  a  Peer,  this  general 
charge  is  never  inserted  in  the  Bill,  either  from  re- 
spect to  the  peerage,  or  from  an  apprehension,  that 
such  a  charge  might  be  construed  to  be  a  breach  of 
privilege  of  the  Lords  '  as  a  sort  of  scandahm  magna^ 

« 

1  Mitf.  Eq.  PI.  by  Jeremy,  40,  41,  43  ;  Oliver  v,  Haywood,  1  Anst. 
89  ;  Wyatt,  Pr.  Reg.  63.  See  Rule^Slst  of  the  Equity  Rules  of  the  Su- 
preme Court  of  the  United  States,  January  Term,  1842.  Poet,  ^  34,  note. 

9  Mitf.  Eq.  PI.  by  Jeremy,  41. 

'  Mitf.  Eq.  PI.  by  Jeremy,  41 ;  Barton's  Suit  in  Eq.  33,  note ;  Cooper, 
Eq.  PI.  10,  11. 

4  The  following  passage  from  Lord  Redesdale's  Treatise,  contains  a  full 
exposition  of  the  nature  and  character  of  this  clause,  and  therefore  is  here 
given  at  large.  *'  It  is  the  practice  to  insert  in  a  bill  a  general  charge,  that 
the  parties  named  in  it  combine  together,  and  with  several  other  persons 
unknown  to  the  plaintiff,  whose  names,  when  discovered,  the  plaintiff  prays 
he  may  be  at  liberty  to  insert  in  the  bill.  This  practice  is  said  to  have 
arisen  from  an  idea,  that  without  such  a  charge  parties  could  not  be  added 
to  the  bill  by  amendment ;  and  in  some  cases  perha^the  charge  has  been 
inserted  with  a  view  to  give  the  court  jurisdiction,  u  has  been  probably 
for  this  reason  generally  considered,  that  a  defendant  demurring  to  a  bill 
comprising  persons,  whose  interests  are  so  distinct,  that  they  ought  not 
to  be  made  parties  to  the  same  bill,  ought  to  answer  the  bill  so  fiir  as  to 
deny  the  charge  of  combination.  The  denial  of -combination,  usually 
inserted  as  words  of  course  at  the  close  of  an  answer,  is  a  denial  of  un- 
lawful combination ;  and  it  has  been  determined,  that  a  general  charge  of 
combination  need  not  be  answered.  An  answer  to  a  charge  of  unlawful 
combination  cannot  be  compelled ;  and  a  charge  of  lawful  combinatioa 
ought  to  be  specific  to  render  it  material..  For  where  persons  have  a 
common  right,  they  may  join  together  in  a  peaceable  manner  to  defend 
that  right ;  and  though  some  of  them  only  may  be  sued)  the  rest  oiay  eon- 
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^31.  The  fifth  part  is  what  is  commonly  called  the 
Charging  part  of  the  BilL  It  usually  consists  of  some 
allegation  or  allegations,  which  set  forth  the  matters  of 
defence,  or  excuse,  which  it  is  supposed  the  defendant 
intends  or  pretends  to  set  up,  to  justify  his  non-com- 
pliance with  the  plaintiflPs  right  or  claim ;  and  then 
charges  other  matters,  which  disprove  or  avoid  the  sup- 
posed defence  or  excuse.^  It  is  sometimes  also  used 
for  the  purpose  of  obtaining  a  discovery  of  ther  nature 
of  the  defendant's  case,  or  to  put  in  issue  some  matter, 
which  it  is  not  for  the  interest  of  the  plaintiff  to  admit ; 
for  which  purpose  the  charge  of  the  pretence  of  the 
defendant  is  held  to  be  sufficient.^  Thus,  for  example, 
if  a  Bill  is  filed  on  any  equitable  ground  by  an  heir, 
who  apprehends,  that  his  ancestor  has  made  a  will,  he 
may  state  his  tide  as  heir,  and,  alleging  the  will  by  way 
of  pretence  of  the  defendant's  claiming  under  it,  may 
make  it  a  part  of  the  case,  without  admitting  it.' 


tribate  to  the  defence,  at  their  common  charge  :  and  if  on  the  ground  of 
sneh  a  combination  the  jurisdiction  of  a  Court  of  Equity  ia  attempted  to 
be  sustained,  where  the  jurisdiction  is  properly  at  the  Common  Law,  the 
combination  ought  to  be  specially  charged,  that  it  may  appear  to  warrant 
the  assumption  of  jurisdiction  by  a  Court  of  Equity.  From  whateyer 
cause  the  practice  of  charging  combination  has  arisen,  it  is  still  adhered 
to,  except  in  the  case  of  a  peer,  who  was  ncTcr  charged  with  combining 
with  others  to  depriTc  the  plaintiffNof  his  right,  either  from  respect  to 
the  peerage,  or  perhaps  from  apprehension  that  such  a  charge  might  be 
eoBstrued  a  breach  of  privilege."    Mitf.  £q.  PL  by  Jeremy,  40, 41. 

1  Mitf.  Eq.  PI.  by  Jeremy,  43 ;  Cooper,  Eq.  PL  0,  10 ;  Barton's  Suit 
in  Eq.  37  ;  3  Wooddes.  Lect.  55,  p.  368,  36G.  See  Rule  dlst  of  the 
Equity  Rules  of  the  Supreme  Court  of  the  United  States,  January  Term, 
1849.    Poet,  (  34,  note. 

s  llitf.  Eq.  PL  by  Jeremy,  43 ;  Partridge  v.  Hayor6ft,  11  Yes.  575  ; 
Gregory  v.  Molesworth,  3  Atk.  626. 

'  The  form  of  such  a  charge  is  given  in  Van  Heythuysen's  Equity 
Biailsiiian,  p.  5,  and  in  Barton's  Suit  in  Equity,  p.  34.  The  common 
formnlary  is,  *'  That  the  said  defendant  sometimes  alleges  and  pretends, 
&c.  (and  stating  the  hei  supposed,  as,  for  example,  that  the  said  A.  B. 
mftde  a  will,  which  was  a  valid  disposition  of  the  said  leal  estate,  &c.) 
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^  32*  Care,  however  mdst  be  taken,  that  the  Equity 
of  the  plaintiff's  case  should  be  fully  averred  in  the 
stating  part  of  the  Bill ;  for  if  it  should  be  stated  only 
in  the  charging  part  of  the  Bill,  and  thus  consist  only 
in  the  pretences,  the  charges  in  answer  to  those  pre- 
tences, and  the  admissions,  it  has  been  held  not  to  be 
sufficient ;  for  there  ought  first  to  be  an  equitable  case 
averred;  and  then  the  pretences  and  charges  may 
pfoperly  be  introduced  to  support  it.^  Therefore, 
when  a  Bill  prayed  an  account  o(  rents  and  profits, 
and  stated  the  plaintiff  to  be  the  heir  at  law,  and  the 
defendant  to  be  in  possession,  and  then  suggested,  that 
the  defendant  pretended  to  claim  under  some  fine  and 
demise ;  and  charged,  that  if  any  such  existed,  the 
testator  was  insane  at  the  time,  which  th^  defendant 
at  other  times  admitted  ;  the  Bill  was  held  on  demur- 
rer to  be  unsupportable.* 

^  32,  a.  Perhaps  the  principle  here  suggested  is 
somewhat  too  broadly  stated.  It  would  seem  to  be 
regularly  true,  where  the  defendant  sets  up  certain 
pretences,  followed  by  a  general  charge,  that  the 
contrary  of  those  pretences  is  the  truth ;  for  such  a 
general  denial  is  not  of  itself  an  allegation  or  aver- 
ment of  the  facts,  which  make  up  the  counter  state- 
ment ;  but  the  facts  themselves  should  be  specifically 
averred,  otherwise  the  charge  would  be  defective. 
But  if  the  material  facts  are  specifically  averred,  there 
does  not  seem  to  be  any  positive  rule  of  law  which 
requires,  that  those  facts  should   be  averred  in  the 


and  at  other  times  he  alleges  and  pretends,  that,  &c.,  &0.;  whereas  your 
orator  chargeth  the  truth  to  be  (or  the  contrary  thereof  to  be  the  truth), 
&c.,  &c."  See  also  Mitf.  Eq.  PI.  by  Jeremy,  40,  41,  43 ;  1  Mont.  Eq. 
PI.  77,  and  note  (m). 

1  Flint  V.  Field,  2  Anst.  R.  643. 

3  Ibid.    Cooper,  Eq.  PI.  11. 
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Stating  part  of  die  Bill,  and  precede  tvliat  is  techni- 
cally called  the  charging  part  of  the  Bill.  Regulariy, 
however,  all  the  material  parts  of  the  plaintiff's  case 
will  certainly  find  their  more  appropriate  place  in  the 
narratiye  or  stating  part  of  the  Bill.^ 

§  33.  The  charging  part  of  the  Bill  is  often  omitted, 
and  does  not  seem  indispensable  in  any  case ;  for  the 
stating  part  of  the  Bill  ought  fully  to  unfold  and  ex- 
pound the  plaintiff's  case ;  and  the  charging  part  in 
general  contains  little  more  than  an  enlargement  of 
that  statement.^     If  the  Equity  of  the  plaintiff's  case 

1  Iq  Houghton  v.  Reyaolda,  9  Han,  R.  964,  Mr.  Vioe-Ohaiieellor 
Wigram,  referriDg  to  the  cue  of  Flint  #.  Field,  9  Anet.  R.  543,  mid ; 
"  I  do  not  impeach  the  dedaaon  in  Anatrnther ;  but  that  caae  ia  not  an 
anthotity  for  the  proposition,  that  a  fret  introduced  by  way  of  a  charge 
in  the  Wl  ia  not  aa  well  pleaded,  aa  if  it  were  intiodneed  in  the  ahape  of 
what  ia  technically  called  a  atatement ;  it  merely  decides,  that  an  allega^ 
taion,  that  the  defendant  seta  up  certain  pretencea,  followed  by  a  charge 
that  the  oontrary  of  such  pretenoea  ia  the  truth,  ia  not  of  itself  an  i^gar 
tion  ok  averment  of  the  fiusta  which  make  up  the  counter  statement.  I 
hare  no  doubt,  that  such  a  form  of  pleading,— not  specifically  averring 
the  facts  themselTCs, — would  be  defectiTO ;  but  there  ia  no  rule,  that 
every  material  fact  mnat  precede  what  ia  termed  the  charging  part  of  the 
Bill.*'  This  seems  conformable  to  what  is  laid  down  by  Lord  Redeadale, 
in  his  work  on  Equity  Pleadings.  (Mitf.  Eq.  PI.  by  Jeremy,  4th  edit, 
p.  43.)  Bfr.  Cooper  (Cooper,  Eq.  PI.  11),  however,  lays  down,  as  a 
geneial  mk,  that  the  Equity  of  the  plaintifr's  case  should  generally  ap- 
pear in  the  stating  part  of  the  Bill,  and  reliea  for  the  position  on  9  Anat. 
R.  543.  The  dedaooa  of  Lord  Hardwicke  in  Duncaly  v.  BhLke,  1  Atk. 
R.  51,  and  Gregory  v,  Molesworth,  3  Atk.  R.  696,  and  Attorney-General 
V.  Whorwood,  1  Yes.  R.  634, 638,  seem  certainly  to  &vor  the  opinion  of 
Mr.  Vice-Chancellor  Wigram.  See  also  Mayor  of  London  v.  Levy,  8 
Tea.  R.  398.  1  Daniell,  Ch.  Pr.  466.  The  truth  is,  that,  in  the  reports 
genenJly,  the  language  that  there  is  such  a  charge  in  the  Bill,  or  that 
such  ftcts  are  charged  in  the  Bill,  is  not  intended  to  be  applied  to  the 
changing  pajt  of  the  Bill,  technically  so  called,  but  iraporta  only  that  the 
charge  is  averred,  or  the  ftcts  are  alleged  and  stated  in  the  Bill. 

9  Cooper,  Eq.  PI.  11.  As  the  subject  of  the  charging  part  of  the  Bill 
often  is  to  obtain  a  discovery  of  the  defendant's  case,  it  not  unfrequently 
contains  fictitious  statements,  and  this  is  sometimes  made  a  matter  of 
•enous  complaint,  as  disreputable  to  public  justice  and  oppressive  upon 
the  detodanta.    The  esplanatory  paper  of  Mr.  Beamea,  in  the  Report  of 
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is  properly  and  fully  set  forth:  in  the  stating  part  of  the 
Billy  all  the  objects,  intended  to  be  accomplished  by 

the  Chancery  CommiBaonen,  of  the  9th  of  liarcht  1836  (Report  of  Ch. 
ComnuBs.  p.  106,  Propoe.  167),  uses  this  language  with  reference  to  fic- 
tions in  injunction  causes :  "  An  Brroneous  notion  seems  to  have  taken 
possession  of  the  minds  of  some  persons,  that  counsel  are,  in  a  particular 
class  of  causes  a^  least,  justified  by  the  existing  practice  of  the  Court  in 
inventing  a  case  for  the  plaintifi!*,  or,  in  other  words,  in  framing  a  state- 
ment, which  has  no  existence  whatever,  in  point  of  fact,  though  it  is  the 
case  gravely  put  forward  by  the  Bill,  and  though  the  defendant  is  as 
gravely  called  upon  to  answer  it.  If  this  were  the  practice  of  the  Court 
of  Chancery,  it  would  call  for  the  most  severe  reprehension,  and  it  would 
obviously  require  an  alteration.  But,  as  the  notion,  although  to  a  very 
.limited  extent,  has  prevailed,  however  inconsistent  in  itself  with  the  rule 
of  the  Court,  whidi  requires  the  signature  of  counsel  to  the  Bill,  and 
however  incompatible  with  the  best  interests  of  justice,  and  with  the 
honor  of  the  bar,  it  seems  expedient  to  provide,  by  an  express  resolution, 
that  no  counsel  should  prepare  or  settie  a  Bill,  without  written  instruc- 
tions from  the  solicitor,  and  that  the  signature  of  counsel  to  a  Bill  should, 
in  future,  be  considered  as  a  certificate,  that,  assuming  the  instructions  to 
be  correct,  it  is  not  unfit,  that  a  Bill  should  be  filed  .^'  Sir  Lancelot  Shad- 
well's  Answer  to  Question  271,  in  the  Appendix  to  the  Report,  p.  906^ 
shows,  that  the  practice  had  been  pursued  by  some  eminent  counsel. 
Mr.  Gresley,  in  his  Treatise  on  Evidence  in  Equity  (p.  14, 16),  has  intro- 
duced the  following  remarks  on  the  subject  of  fictitious  charges,  to  elicit 
facts  in  general  bills :  ^'*  The  latitude,  which  is  and  ought  to  be  allowed 
for  misstatements  in  the  bill,  inserted  for  the  purpose  of  grounding  in- 
terrogatories upon  them,  is  full  of  perplexing  considerations.  To  state 
deliberately  as  facts,  matters,  which  are  doubtful  or  untrue,  would  appear 
palpably  unjustifiable ;  but,  as  this  is  a  necessary  preliminary  for  putting 
many  questions  to  the  defendant,  which  he  ought,  for  the  furtherance 
of  jastice,  to  answer,  it  has  become  a  practice,  which  the  courts  do  not 
check  :  at  least,  they  merely  t^e  care,  that  no  scandal  or  impertinence 
is  inserted,  and  sometimes,  when  the  case  has  been  very  unfoirly  stated, 
they  visit  the  plaintiff  with  costs.  In  suits,  where  the  common  injunc- 
tion is  prayed,  the  courts  have  been  considered  by  a  high  authority  to 
sanction  the  introduction  of  fiction,  and  the  Chancery  Commissioners, 
after  many  careful  inquiries  on  the  subject,  ventured  to  suggest  no  naore 
than  that  the  plaintiff  or  his  solicitor  should  '  annex  an  affidavit,  stating, 
that  the  Bill  is  not  filed  for  delay,  and  only  for  the  purpose  of  obtaining 
equitable  relief,  or  discovery  in  aid  of  a  proceeding  at  law.'  It  is  true, 
that  injunction  snits  seek,  besides  discovery,  another  relief  peculiar  to 
themselves,  but  the  principle  contained  in  the  proposition  is  a  good  one 
and  applicable  in  all  cases,  in  which  discovery  is  sought.  The  evidenee 
of  lir.  Heald,  who  suggested  such  an  affidavit,  gives,  as  leasooB  for  not 


CB.  II.]  BILLS    in   EQUITT.  33 

enforcing  a  disooyery  of  the  circumstances  in  the 
charging  part,  may  be  fully  attained  by  interrogating 
the  defendant  specially  as  to  the  facts  material  to  the 
case.  Indeed,  until  a  comparatively  recent  period,  the 
changing  part  constituted  no  distinct  allegation  of  the 
Bill.* 

^  34.  The  sixth  part  of  the  Bill  is,  what  is  called 
the  Jwisdictum  clause^  and  is  intended  to  give  juris- 
diction  of  the  suit  to  the  Court  by  a  general  averment, 


extending  it  to  the  belief  of  the  plaintiff  in  the  truth  of  all  the  matters 
eoDtained  in  the  Bill,  that  *  a  draftsman,  in  forming  an  injunction  bill, 
oaght  to  pat  that  sort  of  question  to  the  defendant,  which  counsel  at  Nisi 
Prius  would  put  to  a  witness  on  cross-examination ; '  and  that,  <  when  a 
case  of  facts,  from  whence  a  fraud  was  intended  to  be  deduced,  has  been 
bioagfat  to  an  experienced  counsel  to  draw  a  Bill,  the  context  of  the  cir- 
curaBtanoes  often  suggests  to  his  mind  material  circumstances,  which  the 
instructions  did  not  suggest,  but  which  he  thinks  "probable  the  circum* 
sttnces  contain.  He  therefore  inserts  them,  and  frequently  finds,  that 
the  circamstances  come  out  so.'  These  of  course  '  the  plaintiff  could  not 
swear  to;  indeed,  he  never  had  an  idea  of  them  before  the  draftsman 
himself  suggested  them.'  The  Commissioners  appear  in  their  '  explana- 
tory paper,'  to  adopt  this  view  of  the  subject.  '  It  would  be  a  simpler 
|irocess,  thongh  not  without  its  difficulties,  if  the  plaintiff  were  allowed  a 
greater  latitude  of  putting  pertinent  interrogatories  to  the  defendant,  with- 
out the  necessity  of  an  allegation  to  found  them  upon,  or  on  the  mere 
snggestion  of  a  reasonable  suspicion.'  Where  deeds  and  other  docu- 
ments are  sought  to  be  disclosed,  the  charge  in  the  Bill,  and  the  interrog- 
atories thereto,  should  be  pointed ;  not  only  asking,  whether  the  deeds 
and  documents  are  in  the  defendant's  possession  and  custody,  but  it 
should  add, '  whereby,  if  produced,  the  truth  of  the  matters  aforesaid,  or 
of  some  of  them,  would  appear.'  And,  in  some  cases,  it  may  be  necech 
sary  to  go  farther,  and  charge  the  particular  contents  of  the  deeds  or 
other  documents,  and  to  require  a  direct  answer  by  appropriate  interroga- 
tories, so  an  to  extort  a  full  and  dear  statement  of  their  contents."  See 
Gresley  on  Endence,  31. 

1  Cooper,  Eq.  Pi.  11.  In  Partridge  «.  Hayoroft,  11  Yes.  574,  Lord 
Eldon  said ;  '*  Formerly  the  Bill  contained  very  little  more  than  the  stat- 
ing part.  I  hare  seen  such  a  Bill,  with  a  simple  prayer,  that  the  defend- 
ant may  annwer  all  the  matters  aforesaid,  and  then  the  prayer  for  relief. 
I  believe  the  interrogating  part  had  its  birth  before  the  charging  part. 
Loid  Kenyon  never  would  pat  m  the  charging  part,  which  does  litt)e 
moie  than  imfdd  and  enlarge  the  statement." 

£(|.  PL.  ^ 
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that  the  acts  complained  of  are  contrary  to  Equity,  and 
tend  to  the  injury  of  the  plaintiff,  and  that  he  has  no 
remedy,  or  not  a  comjdete  remedy,  without  the  assist- 
ance of  a  Court  of  Equity.^  But  this  clause  is  wholly 
unnecessary,  for  it  will  not  of  itself  give  jurisdiction  to 
the  Court.  If  the  case  made  by  the  Bill  is  otherwise 
clearly  of  equitable  jurisdiction,  the  Court  will  sustain 
it,  although  the  clause  is  omitted.  If,  on  the  contrary, 
the  case  so  made  is  not  of  equitable  jurisdicticHi,  the 
Bill  will  be  dismissed,  notwithstanding  such  an  aver- 
ment is  made  in  it.  For  the  Court  cannot  assume 
any  jurisdiction,  except  upon  cases  and  principles, 
which  clearly  justify  its  interposition.^  At  best,  there- 
fore, the  clause  is  a  mere  superfluity.' 

1  Mitf.  Eq.  PI.  by  Jeremy,  43,  44  ;  Cooper,  Eq.  PI.  10,  U  ;  1  Mont. 
£q.  PI.  78 ;  Barton's  Suit  in  Eq.  S7,  28.  The  usual  formnlary  is,  <<  All 
which  actings,  doings,  and  pretences  (of  the  said  confederates),  are  con- 
trary to  equity  and  good  conscience,  and  tend  to  the  manifest  [wrong] 
injury  and  oppression  of  your  orator  in  the  premises.  In  tender  considera- 
tion whereof,  and  for  as  much  as  (or,  for  that)  your  orator  is  (entirely) 
remediless  in  the  premises,  according  to  (or,  by)  the  strict  rules  of  the 
Common  Law,  and  can  only  haTO  relief  (or,  is  relievshle  only)  in  a  Court 
of  Equity,  where  matters  of  this  nature  are  properly  cognizable  (and  re- 
lievable) ;  To  the  end,  therefore,"  &c.  1  Mont.  Eq.  PL  78,  note  (p) ; 
Barton's  Suit  in  Eq.  36  ;  Van  Hey.  Eq.  Diafts.  6. 

9  Mitf.  Eq.  PI.  by  Jeremy,  44 ;  Cooper,  Eq.  PI.  10,  11 ;  Barton's  Suit 
in  Eq.  36,  and  note  ;  1  Mont.  Eq.  PI.  78 ;  Bateman  v.  Willoe,  1  Sch.  & 
Lefr.  304. 

3  The  21st  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the 
United  States,  January  Term,  1842,  applies  to  the  confederacy,  the 
charging,  and  the  jurisdiction  parts  of  the  Bill,  and  is  as  follows  ;  '*  The 
plaintiff,  in  his  Bill,  shall  be  at  liberty  to  omit,  at  his  option,  the  part 
which  is  usually  called  the  common  confederacy  clause  of  the  Bill,  aver- 
ring a  confederacy  between  the  defendants  to  injure  or  defraud  the  plain- 
tiff; also  what  is  commonly  called  the  charging  part  of  the  Bill,  setting 
forth  the  matters  or  excuses,  which  the  defendant  is  supposed  to  intend  to 
set  up  by  way  of  defence  to  the  Bill ;  also,  what  is  commonly  called  the 
jurisdiction  clause  of  the  Bill,  that  the  acts  complained  of  are  contrary  to 
equity,  and  that  the  defendant  is  without  any  remedy  at  law ;  and  the 
Bill  shall  not  be  demurrable  therefor.  And  the  plaintiff  may,  in  the  nana- 
tiTO  or  stating  part  of  his  Bill,  state  and  aTojd  by  counteriaTennentB,  at 
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^  35.  The  seventh  part  of  the  Bill  is  the  hUerrog- 
utory  parU  It  prays,  that  the  parties  complained  of 
may  answer  all  the  matters  contained  in  the  former 
parts  of  the  Bill,  not  only  according  to  their  positive 
knowledge  of  the  facts  stated,  but  also  according  to 
their  remembrance,  to  the  information  they  may  have 
received,  and  to  the  belief  they  are  enabled  to  form  on 
the  subject.^  One  of  the  principal  ends  of  an  answer 
upon  the  part  of  the  defendant  is,  to  supply  proof  of 
the  matters  necessary  to  support  the  case  of  the  plain- 
tiff; and  it  is  therefore  required  of  the  defendant,  ei- 
ther to  admit,  or  to  deny,  all  the  facts  set  forth  in  the 
Bill,  with  their  attending  circumstances,  or  to  deny 
having  any  knowledge  or  information  on  the  subjects 
or  any  recollection  of  it,  and  also  to  declare  himself 
unable  to  form  any  belief  concerning  it.  And  this  he 
ought  to  do  fully  and  explicitly,  even  though  no  spe- 
cial interrogatories  should  follow  in  the  Bill.^  But,  as 
experience  has  proved,  that  the  substance  of  the  mat- 
ters stated  and  charged  in  a  Bill  may  frequently  be 
evaded  by  answering  according  to  the  letter  only,  it 
has  become  a  practice  to  add  to  the  general  requisi- 
tion, that  the  defendant  should  answer  to  contents  of 
the  Bill,  a  repetition,  by  way  of  interrogatory,  of  the 
matters  most  essential  to  be  answered,  adding  to  the 
inquiry  after  each  fact,  an  inquiry  of  the  several  cir- 


hiB  option,  any  matter  or  thing,  which  he  supposes  will  be  insisted  upon 
by  the  defendant,  by  way  of  defence  or  excuse,  to  the  case  made  by  the 
plaintiff  for  relief.  The  piayer  of  the  Bill  shall  ask  the  special  relief,  to 
which  the  plaintiff  supposes  himself  entitled,  and  also  shall  contain  a 
prayer  for  general  reUef ;  and  if  an  injunction,  or  a  writ  of  n«  exeat  regno, 
or  any  other  special  order  pending  the  suit,  u  required,  it  shall  also  be 
specially  asked  for." 

1  Mitf.  Eq.  PL  by  Jeiemy,  44 ;  Ckwper,  Eq.  PI.  10 ;  3  Wooddes.  Lect. 
55,  p.  366,  369.    Post,  ^  845. 

*  Cooper,  Eq.  PI.  11, 13. 
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cumstances,  which  may  be  attendant  upon  it,  and  the 
variations,  to  which  it  may  be  subject,  with  a  view  to* 
prevent  evasion,  and  compel  a  full  answer.^  Hence  it 
b  called  the  interrogating  part  of  the  Bill,  since  it 
questions  the  defendant  as  to  the  truth  of  the  several 
statements  and  charges  in  the  BilL^ 

§  36.  The  interrogating  part  of  the  Bill  being  orig- 
inally  designed  and  used  to  compel  a  full  answer  to 
the  matters  contained  in  the  former  part  of  the  Bill,  it 
must  be  founded  on  these  matters.  Therefore,  if 
there  is  nothing  in  the  prior  part  of  the  Bill  to  warrant 
a  particular  interrogatory,  the  defendant  is  not  com- 
pellable to  answer  it.  This  rule  is  indispensable  for 
the  preservation  of  due  form  and  order  in  the  plead- 

1  Mitf.  £q.  PI.  by  Jeremy,  44,  45 ;  Barton's  Suit  in  £q.  37,  and  note 
(2)  ;  Cooper,  Eq.  PI.  12. 

B  Barton's  Suit  in  Eq.  28-37,  and  note ;  Cooper,  Eq.  PI.  12.  The 
usual  formulary  is,  *'To  the  end,  therefore,  that  the  said  A.  B.  and  the 
rest  of  the  confederates  when  discovered,  may,  upon  their  several  and 
respective  corporal  oaths,  full,  true,  direct,  and  perfect  answer  make,  to 
all  and  singular  the  matters  herein  before  stated  and  charged  (or,  to  all 
and  singulsT  the  premises,  or,  to  all  and  singular  the  charges  and  matters 
aforesaid),  as  fully  and  particularly,  sa  if  the  same  were  hereinafter  re- 
peated, and  they  thereunto  distinctly  interrogated  (or,  as  fully  in  every 
respect,  as  if  the  same  were  here  again  repeated,  and  they  thereunto  par^ 
tieularly  interrogated)  ;  sad  that  not  only  sa  to  the  beet  of  their  respective 
knowledge  and  remembrance,  but  also  as  to  the  best  of  their  several  and 
respective  information,  hearsay,  and  belief  (or,  according  to  the  best  of 
their  respective  knowledge,  information,  and  belief) ;  aad,  more  especially, 
that  they  may  answer  and  set  forth  whether,  &c.  or  they  may  set  forth 
and  discover,  whether  they  do  not  know,  have  heard,  or  are  informed, 
and  in  their  conscience  believe  that,*'  he.  &c.  Van  Hey.  £q.  Drafts.  7 ; 
Bsiton's  Suit  in  Eq.  37 ;  1  Mont.  Eq.  PI.  78,  note  (t).  In  the  ancient 
forms,  the  Bill,  after  the  general  prayer,  that  the  defendants  may  upon 
oath  make  a  full,  true,  and  perfect  answer  to  all  the  charges  and  matters 
contained  in  the  Bill,  doaed  with  a  prayer  for  relief  and  process  without 
putting  any  special  interrogatoriee,  as  this  general  requisition  was  sup- 
posed sufficient  to  compel  a  full  answer.  Barton's  Suit  in  Eq.  37,  note 
(2).  See  the  4dd,  43d,  and  44tJi  of  the  Equity  Rules  of  the  Supreme 
Court  of  the  United  States,  January  Term,  184S,  cited  Post,  ^  846, 
note. 
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ings,  and  pajrticularly  to  keep  the  answer  to  the  mat- 
fers  pat  in  issue  by  the  Biil.^  When,  therefore,  a 
question  arises  upon  the  sufficiency  of  the  answer,  we 
are  to  examine  and  see,  whether  llie  allegations  in  the 
Bill  justify  the  interrogatory,  and  of  course  impose  the 
necessity  of  answering  it ;  for  the  interrogatory  part 
must  be  construed  according  to  the  alleging  part^  and 
is  not  to  be  considered  more  extensive  than  the  pro- 
positions, out  of  which  the  intern^atories  arise.'  But 
although  the  defendant  is  not  bound  to  answer  an  in- 
terrogatory, which  does  not  grow  out  of  the  antece- 
dent matter  stated  or  charged  in  the  Bill,  yet  if  he 
does  answer  it,  and  the  answer  is  replied  to,  the  mat- 
ter of  the  interrogatory  is  deemed  to  be  put  in  issue, 
and  the  informality  is  cured.^ 

^  37.  But  a  variety  of  questions  may  be  founded  on 
a  single  charge  in  the  Bill,  if  they  are  relevant  to  it;^ 


1  Mitf.  Eq.  PI.  by  Jezemy,  45  ;  Cooper,  Eq.  PI.  12  ;  Gilb.  For.  Rom. 
91,  218  ;  WilkeB  9.  Rogers,  6  Johns.  R.  565  ;  Mackleston  9.  Brown,  6 
Yes.  R.  02.  It  is  also  indispensable,  that  the  intenogatory  part  of  the 
Bill  should  coincide  with  the  stating  and  charging  part ;  for,  if  a  plea  is 
pot  in,  its  validity  will  be  heard  with  reference  te  tbe  stating  and  charging 
part,  and  not  with  reference  to  the  interrogatory  part,  if  they  differ. 
CUytoB  «.  Earl  of  Winchekea,  3  Tounge  &  CoU.  R.  <683.    Post,  (  84«. 

s  Mackleston  v.  Brown,  6  Yes.  R.  62 ;  Cooper,  £q.  PL  62 ;  Attorney- 
General  V.  Whorwood,  1  Yes.  R.  538;  Bullock  v.  Richardson,  11  Yes. 
R.  375,  376 ;  Mechanics  Bank  9.  Levy,  3  Paige,  R.  605 ;  James  «. 
McKernon,  6  Johns.  R.  543 ;  Woodcock  v.  Bennett,  11  Cowen,  R.  734 ; 
Ante,  ^  28.     Post,  ^  853. 

3  Attomey-€rener«l  v.  Whorwood,  1  Yes.  R.  538,  539.  This  propo- 
sition  is  fully  supported  by  Lord  Hardwicke  in  Atiomey-General  9. 
Whorwood,  1  Yes.  R.  538,  539.  It  is  immediately  added ;  ''  For  a  mat- 
ter may  be  put  in  issue  by  the  answer,  as  well  as  by  the  Bill,  and  if  re- 
plied to,  either  party  may  examine  to  it."  —  Ibid.  The  importance  of 
hsving  matters  properly  put  in  issue  is  stiikingly  illustrated  by  tlie  rule, 
that  even  an  admission  of  a  fact  in  the  answer^  will  be  of  no  avail  to  the 
plaintiff,  unleBB  it  is  put  in  issue  by  the  Bill.    Gresley  on  £yid.  23. 

4  Mitf.  £q.  PI.  by  Jeremy,  45 ;  Cooper,  Eq.  PI.  12 ;  FauUer  o.  Stuart, 
11  Yes.  R.  296-301 ;  Bullock  v.  Richardson,  11  Yes.  R.  375. 
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and,  under  an  allegation  of  a  fact,  interrogatories  may 
be  put  as  to  the  incidental  circumstances,  although  they 
may  not  as  to  any  distinct  subject.^  Thus,  for  exam- 
ple, if  there  is  a  general  charge,  that  money  has  been 
paid  as  the  consideration  of  a  contract,  that  general^ 
charge  will  entitle  the  plaintiff  to  put  all  questions 
upon  it,  which  are  material  to  make  out,  that  it  was 
paid,  how,  when,  where,  by  whom,  on  .what  account, 
in  what  sums,  &c.  &c. ;  and  it  is  not  necessary  to  load 
the  Bill  by  adding  to  the  general  charge,  that  it  was 
paid,  all  the  circumstances,  in  order  to  justify  an  inter* 
rogatory  as  to  the  circumstances.'  So,  if  a  Bill  is  filed 
against  an  executor  for  an  account  of  the  personal  es- 
tate of  the  testator,  upon  the  single  charge,  that  he  has 
proved  the  will,  may  be  founded  every  inquiry,  which 
may  be  necessary  to  ascertain  the  amount  of  the  estate, 
its  value,  the  disposition  made  of  it,  the  situation  of 
any  part  remaining  undisposed  of,  the  debts  of  the  tes- 
tator, and  any  other  circumstance  leading  to  the  ac- 
count required.^ 

§  38.  It  is  clear  from  what  has  been  already  said, 
that  the  interrogating  part  of  the  Bill  is  not  absolutely 
necessary ;  because,  if  the  defendant  fully  answers  to 
the  matters  of  the  Bill,  with  their  attendant  circum- 
stances, or  fully  denies  them  in  the  proper  manner  on 
oath,  the  object  of  the  special  interrogatories  is  com- 

1  Ibid. ;  Ante,  ^  28. 

S  Faalder  «.  Stuart,  II  Yes.  R.  996,  303 ;  Bullock  «.  Richajrdson,  II 
Ves.  R.  376 ;  1  Grant,  Ch.  Pr.  37. 

3  Mitf.  Eq.  PI.  by  Jeremy,  45  ;  Cooper,  Eq.  PI.  13  ;  1  Mont.  Eq.  PI. 
79,  and  note  (s).  I  have  here  used  Uie  very  words  of  Lord  Redesdale 
(which  are  elsewhere  quoted  as  direct  authority  to  this  point) ;  but  it 
seems  to  me,  that  the  proposition  is  stated  too  broadly ;  and  that  there 
should  be  a  charge,  not  only  that  the  executor  had  proved  the  will,  but 
that  he  had  received  assets,  in  order  to  found  the  interrogatories.  See 
Baiton's  Suit  in  Eq.  33-36. 
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pletely  accomplished.  In  the  old  fonns  of  Bills  there 
accordingly  were  no  special  interrogatories.^  But 
from  the  considerations  ahready  mentioned,  the  inser- 
tion of  special  interrogatories  is  often  highly  useful 
to  sift  the  conscience  of  the  defendant,  and  is  almost 
universal  in  practice,  except  in  amicable  suits.'     In 

1  Partridge  v.  Haycroft,  11  Yea.  R.  574;  Baiton'a  Suit  in  Eq.  37, 
note ;  Ante,  ^  18  -/Cooper,  Eq.  PI.  11. 

s  Cooper,  Eq.  PI.  11,  19 ;  Gordon  v.  Goidon,  3  Swanat.  R.  473.  The 
late  Mr.  Bell  (one  of  the  moat  eminent  couoael  in  Chancery),  in  his  ex- 
amination before  the  Chancery  Comnuaaionera,  gave  the  resulta  of  hia 
own  experience  in  a  very  marked  manner.  The  following  queationa  and 
anawera,  though  long,  may  not  be  without  uae  to  diapel  aome  prejudicea 
on  the  anbjeet,  aa  well  aa  to  forewarn  young  practitionera  of  their  true 
duty. 

**  Q.  4.  —  Did  you,  in  the  courae  of  your  practice,  ever  occupy  youraelf 
in  the  oonaideration,  whether  any  alteration  could  be  uaefully  made  in  the 
form  of  Chancery  pleading  1  — I  have  turned  the  matter  in  my  mind,  and 
particularly  in  conaequence  of  this  commiaaion. 

"  Q.  5.  —  What  has  occurred  to  you  upon  that  aubject?  —  It  doea  not 
appear  to  me,  that  any  alteration  can  be  made  in  the  form  of  our  pleadings 
to  much  advantage.  There  is  an  objection,  which  haa  been  generally 
raised,  that  a  Bill  is  a  atory  thrice  told,  which  is  not  very  correct.  That 
the  interrogating  part  is  a  repetition  of  the  Bill,  thrown  into  the  shape  of 
interrogatoriea,  is  in  some  measure  true,  and  a  thing,  which  I  do  not  aee 
how  it  is  possible  to  avoid  without  very  great  inconvenience,  unless  it  is 
in  amicable  cauaea.  In  amicable  causes,  where  both  parties  only  mean 
to  state  the  ftct  (airly  and  candidly,  the  interrogating  part  may  be  omitted, 
and  I  frequently  have  myself  omitted  it,  or  only  put  a  few  interrogatories, 
applicable  to  those  defendants,  over  whom  I  had  no  particular  control,  and 
to  whose  counsel  I  could  not  speak  on  the  subject. 

"  Q.  6.  —  From  your  experience,  you  seem  to  consider,  that  where 
there  has  been  a  just  complaint  of  the  prolixity  of  Chancery  pleadings, 
it  has  been  rather  owing  to  the  negligence  or  inattention  of  the  pleader, 
than  to  the  form  of  pleading  t  —  Not  so  much  to  their  negligence,  or  in- 
attention, as  to  the  nature  of  the  Bill ;  I  allude  particularly  to  the  inten- 
tion of  the  charging  part  not  being  properly  understood ;  I  have  follen 
into  that  error  myself  in  my  younger  days. 

*'  Q.  7.  —  Do  yon  think  it  would  be  possible  to  adopt  any  rule  with  re- 
spect to  amicable  suits ;  or  must  not  the  practice  in  that  respect  be  left  to 
the  diseretion  of  the  pleader  1  —  I  think  it  must  be  left  in  the  discretion 
of  the  pleader. 

"  Q.  8. — In  general,  in  the  present  form  of  Bills,  does  not  the  interro- 
gating part  consist  of  inquiries  as  to  every  foct  before  alleged,  with  an 
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troth,  without  such  intenogatories,  it  would  be  im* 
practicable,  in  many  cases,  to  extract  from  a  reluctant 

intenrogatioa  at  the  end  of  each,  to  this  effect ;  whether  it  be  not  tnie  as 
stated)  or  in  some,  and  what  other  manner  1  —  Those  are  not  the  words 
commonly  used.  The  pleader  is  obliged  to  yary  the  manner  of  the  ques- 
tion. It  is  very  diffioolt  to  explain,  unless  a  man  is  trying  his  skill  as  a 
draftsman  against  an  unwilling  defendant,  how  diffiodt  it  is  often  to  ex- 
tract the  truth.  I  am  certain  in  such  cases  the  truth  eoold  not  be  ex- 
tracted, except  by  Tory  particular  interrogatories. 

**  Q.  9.  —  Do  you  then  apprehend,  that  it  would  not  answer  the  same 
effect,  if  a  form  of  words  could  be  devised,  generally  referring,  once  for 
all,  to  the  soToral  matters  before  stated,  and  calling  upon  the  defendant 
to  answer  them,  not  only  circumstantially,  but  to  speak  to  any  Tariance, 
within  his  knowledge  or  belief,  from  the  circumstances,  as  stated  I  —  I  do 
not  think  it  would  be  possible  to  frame  any  set  of  words,  which  would  an^ 
swer  that  purpose,  when  we  have  an  unwilling  defendant  to  deal  with. 

'*  Q.  10.  — Is  it  not,  in  your  apprehension,  a  general  and  standing  rule 
in  all  courts  of  jostioe,  without  its  being  so  expressed,  that  a  man,  who  is 
called  upon  to  answer  any  matters  stated  against  him,  shall  answer  then 
in  the  way  pointed  out,  nOt  according  to  the  circumstances  as  stated,  but 
according  to  any  variation  of  circumstances,  not  afiecting  the  substance  of 
what  is  so  charged  ?  —  I  belicTe  that  is  what  every  court  of  justice  would 
expect  of  an  honest  man,  giving  his  testimony  in  any  shape  whatsoever ; 
but,  unfortunately,  in  the  Court  of  Chancery,  we  hare  very  often  to  deal 
with  men,  who  are  not  men  of  that  description.  Besides  that,  very  often 
the  defendants  are  so  ignorant,  and  sometimes  so  prejudiced  with  their 
views  of  the  case,  that  vnthout  a  wish  to  disguise  the  truth,  they  will 
look  at  and  consider  the  allegation  in  a  very  different  way  from  that  in 
which  they  would,  if  they  were  indifferent  persons ;  and  therefore  rather 
state  their  own  view  of  the  case,  than  give  a  direct  answer,  if  no  ques- 
tion is  put. 

"  Q.  11.  — If  any  particular  question  should  be  omitted  in  the  interro* 
gating  part  of  a  Bill,  or  should  not  be  put  vnth  sufficient  precision,  is  it 
sufficient  for  the  defendant,  when  challenged  for  not  answering  with 
sufficient  particularity,  to  allege,  that  the  question  was  no  more  particu- 
lar than  his  answer  ?  —  That  is  a  question,  on  which  I  have  always  had 
a  Tory  great  doubt  and  difficulty ;  I  never  could  bring  my  mind  com- 
pletely to  any  general  rule  upon  the  subject.  When  arguing  exceptions 
before  the  master,  the  master  has  frequently  said,  It  is  your  &ult,  that 
you  have  not  gone  further;  your  interrogatories  should  be  much  more 
particular. 

"  Q.  13.  —  Supposing  the  rule  of  the  court  to  be  fixed  one  way,  that  a 
man  shall  not  avail  himself  of  any  want  of  particularity  in  the  question, 
to  cover  any  want  of  particularity  in  his  answer,  do  not  you  suppose 
such  a  rule  would  go  a  great  way  to  prevent  the  necessity  for  such  pai^ 
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defendant  the  facts  and  circumstances,  so  as  to  justify 
any  decree. 


ticvlar  inlenogatoneBl  —  I  do  not  think  it  would ;  and  one  reaaon  for 
tluakins  ao  is,  I  conceive,  that  it  has  been  tiied  to  a  great  extent ;  for  in 
some  of  the  old  orders  there  are  declarations  expressly  made,  that  no  per- 
son is  to  answer  so  that  his  answer  should  be  a  negative  pregnant,  yet 
theae  rales  seem  not  to  have  answered  the  pnrpose.  They  have  always 
had  recourse  back  to  the  old  interrogatories ;  and  no  person,  but  one  who 
has  been  in  the  constant  habit  of  preparing  pleadings,  can  be  aware  of 
the  difficulties,  whieh  are  met  with,  even  in  obtaining  instruetions  firom 
a  client.  I  have  frequently  been  obliged  to  say  to  my  client,  '  You  see 
the  interrogatory  is  put  in  this  shape ;  you  must  answer  it  in  this  shape ; 
it  is  not  sufficient,  that  you  answer  generally.'  I  have  more  than  once 
kad  it  said  to  me, '  Sir,  I  cannot  answer  diffi»rently.'  *  Very  well,  Sir ; 
then  if  you  try  another  exception,  the  necessary  consequence  is,  you  may 
be  in  the  Fleet  until  you  have  answered  it.'  Then,  when  it  has  been 
brought  to  that,  I  have  got  an  answer,  and  a  very  material  one. 

"Q.  13. — Do  you  apprehend,  that  the  same  warning,  given  in  the 
same  manner,  as  to  consequences,  that  would  result  from  a  general  rule 
of  the  Court,  would  not  have  the  same  effi^ct?  —  I  do  not  think  it  would ; 
unless  the  gentleman,  who  put  the  question,  was  to  do  the  same  thing, 
which  the  plaintiff's  counsel  now  does ;  that  is,  sit  down  and  put  it  in  the 
shi^  of  an  interrogatory,  and  say, '  These  are  the  words,  in  which  the 
question  is  put;  do  you  now  teU  me,  how  you  answer  to  those  particular 
words.'    Besides,  counsel  Eeldom  see  the  defendants. 

**  Q.  14.  — Do  you  think  it  would  not  be  sufficient  to  inform  him,  that 
that  is  the  way,  in  which  the  Court  would  consider  the  question,  and  that 
they  woold  require  an  answer,  as  if  the  question  had  been  so  pot,  under 
their  general  rule  %  —  I  do  not  think  it  would ;  I  can  mention  a  Y&ry 
strong  instance,  which  ooonrred  to  myself.  There  was  the  same  question 
put  in  rather  a  different  manner,  in  two  different  parts  of  the  Bill.  In 
the  instmetioos  for  answer  to  the  interrogatories,  in  one  place  it  was  an- 
swered directly  contrary,  to  what  it  was  in  the  other.  The  defendant 
was  a  professional  man,  if  I  recollect  right,  whose  answer  I  was  prepar- 
iDg.  When  I  first  saw  him  upon  his  answer,  he  was  very  much  surprised 
to  find,  that  I  had  answoed  the  question  in  one  place  different  from  his 
iastroctions.  I  sat  down  with  him  to  peruse  the  answer,  and  when  we 
eame  to  the  first  question,  I  read  to  him  the  question,  and  I  said,  *  Now 
year  answer,  which  you  have  written  in  the  margin,  is  to  this  effect ;  I 
will  reduce  it  into  technical  langnage  ;  is  that  true? '  *  Certainly,  it  is 
true.'  We  went  through  the  answer,  and  then  at  last  came  to  the  other 
passage :  '  Now,'  said  I, '  this  is  your  language  to  this  passage? '  *  Yes, 
it  is.'  Then  I  said,  '  We  will  turn  it  into  technical  language.'  And  I 
went  on  with  the  answer :  *  Now,  if  yon  please,  we  will  retoin  back,  and 
compare  the  two  passages '  (which  I  had  put  on  a  separate  pi^ce  of  pa* 
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^  39.  The  practice  of  putting  special  interrogatories 
seems  to  have  been  derived  from  the  Civil  Law.  By 
that  law,  when  the  plaintiff  had  put  in  his  positions  or 
narrative  of  his  case,  the  defendant  was  to  put  in  his 
contestations  or  negations  of  those  positions  ;  and  the 
plaintiff  had  liberty  to  examine  the  defendant  upon 
interrogatories  to  supersede  the  necessity  of  proof. 
These  were  called  the  libellas  articulatus  ;  which  was 
generally  put  in  after  the  first  act,  or  proceeding, 
where  the  defendant  had  answered  the  positions.'  In 
Chancery  the  positions  and  the  libelltis  articulatus  are 
thrown  into  one  Bill.  But  still  they  must,  as  in  the 
Civil  Law,  relate  the  one  to  the  other ;  and  hence  the 
rule,  that  the  interrogatories  must  arise  out  of  the  facts 
alleged  in  the  Bill,  may  be  readily  traced  back  to  its 
Roman  source.' 

per)  ;  *  haTe  the  goodness  to  read  tbem,  and  let  me  now  know,  whicb 
you  wish  to  stand.'  He  took  them,  and  read  tbem,  and  they  were  a  pal- 
pable contradiction  to  each  other.  He  thanked  me  for  my  attention  to 
the  situation  in  whicb  he  would  have  been,  and  altered  the  one,  as  the 
fact  was.  Now,  that  gentleman,  I  belieye,  did  not  wish  to  mislead  me  ; 
but  his  attention  being  directed  at  one  time  to  one  Tiew  of  the  case,  and 
at  another  period  to  another  yiew  of  the  ease,  he  had  fallen  into  an  unin- 
tentional mistake ;  and  I  am  persuaded,  that,  if  the  interrogatories  are 
not  put  pointedly,  there  will  be  many  mistakes  of  that  kind.  If  those 
HHstakes  did  not  occur,  it  would  Tory  frequently  happen,  that  eyen  if  a 
party  wished  to  state  a  fact  as  well  as  he  understood  it,  you  would  not 
get  at  the  whole  truth,  unless  you  put  the  question  to  him  in  detail.  In 
Bills,  whicb  are  chiefly  statements  of  deeds,  there  would  be  very  little 
difficulty  ;  but,  wbencTer  a  pleader  comes  to  a  complicated  statement  of 
facts,  it  is  necessary  to  be  Tery  precise  in  the  interrogatories."  Report 
of  Chancery  Commissioners,  9tb  March,  1836,  Appx.  p.  1,  3. 

^  Gilb.  For.  Rom.  90 ;  Ante,  ^  14,  and  note.  The  proceedings  in  the 
Ecclesiastical  Courts  bear  a  close  resemblance  to  those  of  the  CiTil  Law. 
*'  In  the  Ecclesiastical  Courts,"  says  Mr.  Hare, ''  where  the  defendant  is 
likewise  required  to  make  an  answer  or  disooTcry  upon  oath,  the  answer 
is  in  a  wholly  distinct  instrument  from  the  responsiye  allegation,  which 
contains  the  defence."    Hare  on  DiscoT.  283. 

«  Gilb.  For.  Rom.  90,  91;  Id.  91-24,  26,  27,  44,  46;  Ante,  ^  14, 
and  note. 
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§  40.  The  eighth  part  of  the  Bill  is  the  Prayer  for 
relief.  This  of  course  must  vary  according  to  the  cir- 
camstances  of  the  particular  case,  and  the  nature  of 
the  relief  sought.^  The  usual  course  is  for  the  plain- 
tiff in  this  part  of  the  Bill  to  make  a  special  prayer 
for  the  particular  relief,  to  which  he  thinks  himself  en- 
titled, and  then  to  conclude  with  a  prayer  of  general 
relief  at  the  discretion  of  the  Court.  The  latter  can ' 
never  be  properly  and  safely  omitted ;  because  if  the 
plaintiff  should  mistake  the  relief,  to  which  he  is  enti- 
tled in  his  special  prayer,  the  Court  may  yet  aflbrd 
him  the  relief,  to  which  he  has  a  right,  under  the 
prayer  of  general  relief,  provided  it  is  such  relief,  as  is 
agreeable  to  the  case  made  by  the  Bill.'  But  if  there 
is  no  prayer  of  general  relief,  then  if  the  plaintiff 
should  mistake  the  relief,  to  which  he  is  entitled,  no 
other  relief  can  be  granted  him,  and  his  suit  must 
fail,  at  least  unless  an  amendment  of  the  prayer  is 
allowed.* 


1  Mitf.  Eq.  PI.  by  Jeremy,  46 ;  3  Wooddes.  Lect.  65,  p.  369. 

3  Mitf.  Eq.  PI.  by  Jeremy,  38,  45 ;  Cooper,  Eq.  PI.  13,  14 ;  Barton's 
Sait  ia  Eq.  40,  41,  and  notee ;  Wilkinson  9.  Beat,  4  Madd.  R.  408 ; 
Beaamont  v.  Boultrae,  6  Ves.  406;  Hiem  v.  Hill,  13  Ves.  119,  190; 
Englisb  V.  Foxall,  3  Peters,  R.  696.  The  usual  form  of  the  prayer  is, 
**  To  the  end,  therefore^ that  the  said  defendant  and  his  confederates,  4^o. 
may,  upon  their  several  and  respective  corporal  oaths,  &o.  &c.  (stating 
the  interrogatory  part),  and  that  the  said  defendant  may  come  to  a  just 
and  fiur  aocount,  &c.  &c.  (staking  the  particular  relief  asked),  and  that 
your  orator  may  hare  such  further  and  other  relief  in  the  premises,  as  the 
nature  of  his  case  shall  require,  and  as  to  your  Lordship  (or  your  Hon- 
ors) shall  seem  meet ;  (or,  that  your  orator  may  be  further  and  otherwise 
relieved  in  the  premises  according  to  equity  and  good  conscience)."  See 
1  Mont.  Eq.  PI.  79,  note  (t)  ;  Van  Hey.  Eq.  DrafU.  8 ;  Barton's  Suit  in 
Eq.  40,  41 ;  3  Wooddee.  Lect.  66,  p.  369 ;  Cooper,  Eq.  PI.  14 ;  English 
V.  Foxall,  2  Peten,  R.  696 ;  Cockerell  v.  Dickens,  3  Moore,  Priv.  Coun. 
IC.  Vo,  113to 

3  Ckwper,  Eq.  PI.  14  ;  Cook  v.  Martyn,  2  Atk.  2 ;  Palk  «.  Cinton,  19 
Ves.  62-66;  Weymouth  o.  Boyer,  1  Yes.  jr.  426;  3  Wooddes.  Lect. 
66,  p.  372,  373.     In  the  cases  of  Bills  for  charities,  and  of  Bills  oa 
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^  41.  It  has  been  said,  that  a  prayer  of  general  re* 
lief,  without  a  special  prayer  of  the  particular  relief,  to 
which  the  plaintiff  thinks  himself  entided,  will  be 
sufficient,  and  that  the  particular  relief,  which  the  case 
requires^  may  at  the  hearing  be  prayed  at  the  bar.^ 
This,  as  a  general  rule,  may  be  true ;  but  it  is  not 
universal.  Thus,  for  example,  an  injunction  will  not 
ordinarily  be  granted  under  a  prayer  for  general  re- 
lief; but  it  must  be  expressly  prayed ;  because  the 
defendant  might,  by  his  answer,  make  a  different  case 
under  the  general  prayer,  from  what  he  would,  if  an 
injunction  were  specifically  prayed.'     So,  a  writ  of  ne 

behalf  of  infanta,  Coarts  of  Equity  will  grant  relief  upon  any  matter  aris- 
ing upon  the  state  of  the  case,  though  it  be  not  particularly  mentioned 
and  insisted  on  and  prayed  by  the  Bill.  Stapilton  v.  Stapilton,  1  Atk. 
R.  6;  Attoniey-Greneral  v. .  Jeanes,  1  Atk.  R.  355;  Attorney-General 
o.  Gleg,  1  Atk.  R.  350 ;  Attorney-General  v.  Scott,  1  Yes.  418 ;  At- 
torney-General «.  Burk,  18  Yes.  325 ;  Attorney-General  v.  Yivian,  1 
Russ.  R.  335;  Barton's  Soit  in  Eq.  iO,  note  (t).  These  cases,  there- 
fore, constitute  exceptions  to  the  general  rule.  See  also  Attoniey-General 
V.  Jackson,  11  Yes.  371,  372 ;  3  Mont.  Eq.  PI.  note  B.  X.  p.  120,  121 ; 
Mitf.  Eq.  PI.  by  Jeremy,  27,  39,  and  note  (t)  ;  Id.  55,  note  (m)  ;  Colton 
«.  Ross,  2  Paige,  R.  390. 

1  Mitf.  Eq.Tl.  by  Jeremy,  88,  39 ;  Cooper,  Eq.  Pi.  14 ;  Barton's  Suit  in 
Eq.  40,  note  (1).  Wilkinson  v.  Beal,  4  Madd.  R.  408 ;  Cook  v.  Martyn, 
2  Atk.  3 ;  Grimes  v.  French,  2  Atk.  141 ;  Topham  «.  Constantino,  Tam- 
lyn,  R.  135 ;  Manaton  «.  Molesworth,  1  Eden,  R.  86,  and  note  (b) ;  Mitf. 
Eq.  PI.  by  Jeremy,  46,  note  (x)  ;  3  Wooddes.  Lect.  55,  p.  372,  373. — 
In  Cook  V.  Martyn,  2  Atk.  3,  Lord  Hardwicke  is  reported  to  have  said ; 
'*  Praying  general  relief  is  sufficient,  though  the  plaintiff  should  not  haye 
been  more  explicit  in  the  prayer  of  the  Bill.'*  And  Mr.  RoHns,  a  very 
eminent  counsel,  used  to  say,  general  relief  was  the  best  prayer  next 
after  the  Lord's  Prayer.  In  Dormer  v.  Fortescue,  3  Atk.  138,  Lord 
Hardwicke  quotes  the  same  expression,  and  attributes  it  to  a  Mr.  Dobbins, 
QjBiere,  which  is  the  oorreet  name?  Mr.  Eden,  in  his  note  to  Manaton 
V.  Molesworth,  1  Eden,  R.  26,  note  (i),  says  it  was  Mr.  JRobins;  and 
Lord  Northington,  in  the  same  case,  quotes  the  saying  as  a  common  one. 

3  Savory  v.  Dyer,  Ambl.  70,  note ;  Wright  o.  Atkins,  1  Yes.  &  B. 
314;  2  Story,  Comm.  on  Eq.  ^  862,  863;  Eden  on  Injunct.  ch.  3,  p. 
48 ;  Id.  Ch.  15,  p.  321 ;  1  Smith,  Ch.  Pr.  46.  And  it  seems,  that  the 
prayer  for  an  injunction  must  not  only  be  in  the  piuyer  of  relief,  but  in 
the  prayer  of  process.    Wood  v.  Bradell,  3  Sim.  R.  273 ;  Hinde,  Ch.  Pr. 
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exeat  regno  will  not  ordinarily  be  granted  unless  ex- 
pressly prayed  for  in  die  Bilh^ 

^  42.  But,  eren  when  a  prayer  of  general  relief  is 
sufficient,  the  special  relief  prayed  at  the  bar  must  es- 
sentially depend  upon  die  proper  frame  and  structure  ai 
the  Bill ;  for  the  Court  will  grant  such  relief  onl^  as 
the  case  stated  will  justify ;  and  will  not  ordinarily  be 
so  indulgent,  as  to  permit  a  Bill  framed  for  one  pur- 
pose to  answer  another,  especially,  if  the  defendant 
may  be  surprised  or  prejudiced  thereby.^  Thus,  if  a 
Bill  is  brought  for  an  annuity,  or  rent  charge  of  ten 
pounds  per  annum,  left  under  a  will,  and  the  counsel 
for  the  plaintiff  pray  at  the  bar,  that  they  may  drop 
the  demand  of  the  annuity  or  rent  charge,  and  insist 
upon  the  land  itself,  out  of  which  the  annuity  or  rent 
charge  issues,  the  Court  will  not  grant  it,  for  it  is  not 
agreeable  to  the  case  made  by  the  Bill.*  If,  therefore, 
the  plaintiff  doubts  his  title  to  the  relief  he  wishes  to 
pray,  the  Bill  should  be  framed  with  a  double  aspect, 
so  that,  if  the  Court  should  decide  against  him  in  one 
▼iew  of  the  case,  it  may  yet  aflbrd  him  assistance  in 
another.^ 


17, 18. — The  nra&l  form  of  pfayin^  is ,  '*  May  it  please  your  Lordship 
(or  your  Honors),  the  premises  considered,  to  grant  unto  your  orator,  not 
only  his  Majesty's  most  gracious  writ  of  injunction,  issuing  out  of  and 

under  the  eeal  of  this  honorable  Court  to  be  directed  to  the  said 

(the  d^Bodaot),  to  restrain  him,  &c.,  &c.,  against  your  orators,  touching 
any  of  the  matters  in  question ;  but  also  his  Majesty's  most  gracious  writ 
of  subpcena  to  be  directed  to  the  said— ~  (the  defendant),"  &c.,  &c. 
Hiade,  Ch.  Pr.  17,  18. 

^  Sharpen.  Taylor,  11  Simons,  R.  60;  Post,  ^  44,  note. 

9  Mitf.  £q.  PI.  by  Jeremy,  38 ;  Cooper,  Eq.  PI.  14 ;  Jones  «.  Parishes 
of  Montgomery,  &c.,  3  Swanst.  208  *,  Legal  9.  Miller,  3  Yes.  299 ;  Lord 
Walpole  «.  Lord  (Motd,  8  Yes.  410 ;  Hiem  v.  HiU,  13  Yes.  118,  110 ;  3 
Wooddes.  Leet.  55,  p.  87S;  Walker  o.  Derereaux,  4  Paige,  R.  3S9. 

'  Grimes  «.  Fieooh,  S  Atk.  141 ;  Dormer  «.  Fortescue,  3  Atk.  184, 
13S. 

*  Mitf.  Eq.  PL  by  Jeremy,  80 ;  Bennet  v.  Yade,  9  Atk.  335 ;  Barton's 
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^  43.  On  this  and  many  other  accounts,  it  has  been 
very  properly  remarked,  that  the  prayer  of  a  Bill  de- 
mands a  good  deal  of  consideration  and  attention ;  and 
an  accurate  specification  of  the  matters  to  be  decreed 
in  complicated  cases  requires  great  discernment  and 
experience.^  Where  special  orders  and  provisional 
processes  are  required,  founded  on  peculiar  circum- 
stances, such  as  writs  of  injunction,  writs  of  ne  exeat 
regnOy  orders  to  transfer  funds,  or  to  preserve  property 
pending  the  litigation,  they  are  usually  made  the  sub- 
jects of  a  special  prayer.*  Indeed,  the  frequent  ap- 
plications made  for  amendments  of  the  prayers  of  Bills 
is  a  proof  at  once  of  the  value  of  special  prayers,  and, 
also,  of  the  intrinsic  difficulty  of  foreseeing  all  the  exi- 
gencies, which  may  arise  in  the  progress  of  a  suit, 
which  may  require  new  relief. 

^  44.  The  ninth  part  of  the  Bill  is  the  Prayer  of 
procesSj  to  compel  the  defendant  to  appear,  and 
answer  the  Bill,  and  abide  the  determination  of  the 
Court  on  the  subject.  Care  must  be  taken  in  this 
part  of  the  Bill  to  insert  the  names  of  all  persons, 
who  are  intended  to  be  made  parties;  for  it  is  a 
general  rule,  that  none  are  parties,  although  named  in 
the  Bill,  againt  whom  process  is  not  prayed.'     The 


Salt  in  Eq.  41,  note  (1) ;  Cooper,  Eq.  PI.  U ;  3  Wooddes.  Lect.  55,  p. 
371 ;  Colton  v,  Roas,  3  Paige,  R.  396 ;  Lloyd  v.  Brewster,  4  Paige, 
R.  637. 

1  Cooper,  Eq.  PL  13 ;  3  Wooddes.  Lect.  65,  p.  373. 

s  Cooper,  Eq.  PI.  13,  14 ;  Mitf.  Eq.  PL  by  Jeremy,  46,  47 ;  Barton's 
8ait  in  Eq.  41,  note  (8)  ;  Moore  «.  Hudson,  6  Madd.  R.  318 ;  Hinde,  Ch. 
Pr.  17,  18. 

3  Cooper,  Eq.  PL  16 ;  Fawkes  v.  Pratt,  1  P.  Will.  693 ;  Windsor  •. 
Windsor,  3  Dick.  707 ;  Brasher  v.  Van  Cortlandt,  3  John.  Ch.  R.  345. 
It  is  said,  in  Haddock  v.  Tomlinson,  3  Sim.  &  Stu.  319,  not  to  be  neces- 
sary to  pray  process  against  persons,  who  are  charged  in  the  Bill  to  be 
out  of  the  jurisdiction.  It  was  held,  in  Munoz  v.  De  Tastet,  1  Beavan, 
R.  109,  note,  and  recognized  by  the  Master  of  the  RqIIb,  in  Brooks  v. 
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ordinary  process  prayed  is  a  writ  of  subpoena,  which 
requires  the  defendant  to  appear  and  answer  the  Bill 
on  a  certain  day,  named  in  the  writ,  under  a  certain 
penalty.^     In  the  case  of  privilege  of  the  peerage,  in 


Bart,  1  Beayan,  R.  106,  109,  that  there  should,  in  such  case,  he  a 
prayer  lor  prooesfl  agaiDSt  the  absent  party.  And  it  is  the  nsoal  practice, 
where  any  of  the  defendants  are  out  of  the  jurisdiction,  for  the  plaintiff  to 
state  the  fact  in  his  Bill,  and  to  pray  process  against  them,  when  they 
shall  come  within  the  jurisdiction.  1  Smith,  Ch.  Pr.  45;  Mitf.  Eq.  PI. 
by  Jeremy,  164,  165.  If  the  plaintiff  should  not  pray  process  against  a 
party  defendant  out  of  the  jurisdiction,  and  the  party  shonld  come  under 
the  jurisdiction  in  the  progress  of  the  suit,  the  plaintiff  would  be  com- 
pelled to  amend  his  Bill,  or  to  file  a  supplemental  Bill,  if  he  was  not  en- 
titled to  amend,  so  aa  to  bring  the  party  before  the  Coart.  Mitf.  Eq.  PI. 
by  Jeremy,  165.  The  22d  of  the  Equity  Rules  of  the  Supreme  Court  of 
the  United  States,  January  Term,  1843,  proTides  as  follows:  "If  any 
persons,  other  than  those  named  as  defendants  in  the  Bill,  shall  appear  to 
be  necessary  or  proper  parties  thereto,  the  Bill  shall  aver  the  reason,  why 
they  are  not  made  parties,  by  showing  them  to  be  without  the  jurisdiction 
of  the  Court,  or  that  they  cannot  be  joined  without  ousting  the  jurisdic- 
tion of  the  Court  as  to  the  other  parties.  And,  as  to  persons,  who  are 
without  the  jurisdiction,  and  may  properly  be  made  parties,  the  Bill  may 
pray,  that  process  may  issue  to  make  them  parties  to  the  Bill,  if  they 
should  come  within  the  jurisdiction."  The  23d  Rule  is  as  follows  : 
**  The  prayer  for  process  of  subpcena  in  the  Bill,  shall  contain  the  names 
of  all  the  defendants  named  in  the  introductory  part  of  the  Bill,  and  if 
any  of  them  are  known  to  be  infants  under  age,  or  otherwise  under 
guardianship,  shall  state  the  fact,  so  that  the  Court  may  take  order  there- 
on as  justice  may  require,  upon  the  return  of  the  process.  If  an  injunc- 
tion, or  a  writ  of  ne  exeat  regno y  or  any  other  special  order  pending  the 
suit,  is  asked  for  in  the  prayer  for  relief,  that  shall  be  sufficient,  without 
repeating  the  same  in  the  prayer  for  process." 

1  Com.  Dig.  Chancery,  D.  1 ;  Gilb.  For.  Rom.  37.  The  usual  form 
of  the  prayer  for  a  subpcena  is  ;  **  May  it  please  your  Lordship  (or  your 
Honors),  to  grant  unto  your  orator  his  Majesty *s  most  gracious  writ  of 

sabpoena  (or,  the  most  gracious  writ  of  subpcena  of  the  State  of , 

or  of  the  U.  S.  of  America),  to  be  directed  to  the  said  A.  B.  and  the  rest 
of  the  confederates  when  disooyered,  thereby  commanding  them  and 
every  of  them  at  a  certain  day  and  under  a  certain  pain  therein  to  be 
specified  (or,  therein  to  be  inserted),  personally  to  be  and  appear  before 
your  Lordship  (or,  your  Honor  or  Honors),  in  this  Honorable  Court,  and 
then  and  there  to  answer  all  and  singular  the  premises,  and  to  stand  to 
(perform)  and  abide  such  order  and  decree  therein,  as  to  your  Lordship 
(or,  to  yoQx  Honors,  or  to  this  Honorable  Court)  shall  seem  meet  (or, 
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Eagland,  a  letter  missive  requesting  the  defendant  to 
appear  and  answer  the  Bill  is  first  prayed,  and  on  his 
default  the  prayer  of  a  subpoana.^  In  the  case  of 
corporations  aggregate,  the  process  of  subpoena  is  the 
same  as  in  ordinary  cases;  but  the  Bill  sometimes 
prays,  that  in  case  of  their  defaftlt  to  appear  and 
answer  the  Bill,  the  writ  of  distringas  may  issue  to 
compel  them  to  do  so.*     In  cases,  where  the  writ  of 

shall  seem  agreeable  to  equity  and  good  oonacience) ;  and  your  orator 
shall  ever  pray.'*  Barton's  Suit  in  Eq.  41,  42;  1  Mont.  Eq.  PI.  80, 
note  (y) ;  Van  Hey.  Eq.  Drafts.  9 ;  Hinde,  Ch.  Pr.  17,  18.  When  the 
Bill  is  only  for  discoyery,  or  to  perpetuate  the  testimony  of  witnesses, 
the  clause  following  the  words,  *'  to  answer  all  and  singular  the  prem- 
ises," is  omitted,  as  no  decree  is  asked  or  is  proper.  Barton's  Suit  in 
Eq.  43,  note  (1). 

^  In  England,  in  case  any  defendant  has  privilege  of  peerage,  or  is  a 
Lord  of  Parliament,  a  prayer  for  a  letter  missive  to  him,  requesting  him 
to  appear  and  answer  the  Bill,  is  put  in  (as  is  stated  in  the  text)  before 
the  prayer  of  process  of  subcepna.  And  the  prayer  of  the  latter  is  only 
in  default  of  the  defendant's  compliance  with  that  request.  The  usual 
form  is,  *'  May  it  please,  &c.  to  grant  unto  your  orator  your  Lordship's 
letter  missive,  to  be  directed  to  the  said  defendant,  the  Earl  of,  &c.,  desir- 
ing him  to  appear  and  answer  your  orator's  Bill,  or  in  default  thereof, 
his  Majesty's  most  gracious  writ  of  subpoena,"  &c.  Barton's  Suit  in  Eq. 
42,  note  ;  1  Smith,  Ch.  Pr.  75,  76,  97.  In  case  the  Attorney-General, 
as  an  officer  of  the  crown  or  government,  is  made  a  defendant,  the  Bill, 
instead  of  praying  process  against  him,  prays,  that  he  may  answer  it  upon 
being  attended  with  a  copy.  Mitf.  Eq.  PI.  by  Jeremy,  46  ;  Cooper,  Eq. 
PI.  16,  17 ;  Barton's  Suit  in  Eq.  42,  note ;  Com.  Dig.  Chancery,  D.  2 ; 


! 

I  Gilb.  For.  Rom.  65-67. 


a  Cooper,  Eq.  PI.  16, 17.  Mr.  Cooper  (Eq.  PI.  16,  17)  says,  that  "  In 
the  case  of  a  corporation  aggregate,  where  the  answer  is  under  the  eom- 
mon  seal,  the  Bill  must  pray,  that  a  writ,  called  a  writ  of  distringas, 
may  issue  under  the  great  seal,  which  is  for  the  purpose  of  distraining 
them  by  their  goods  and  chattels,  rents  and  profits,  until  they  obey  the 
summons  or  direction  of  the  Court."  From  this  language  it  would  seem 
indispensable,  in  a  suit  against  such  a  corporation,  to  insert  a  prayer  for 
such  a  writ.  But  I  cannot  find  any  sufficient  authority  for  such  a  position. 
It  seems  no  more  necessary,  than  it  would  be  in  common  cases  to  pray 
for  an  attachment  and  other  processes,  when  the  party  does  not  appear 
and  answer ;  and  this  is  never  done.  The  right  to  the  ulterior  processes 
results  from  the  general  authority  of  the  Court  to  compel  obedience  to  its 
own  commands.    The  distringas  is  to  compel  the  corporation  to  answer  as 
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injunction,  is  sought,  it  should  not  only  be  included 
in  the  piayer  for  relief,  but  also  in  die  prayer  for 
process.* 

^  45.  The  process  of  subpoena  seems  first  to  have 
been  introduced  into  the  Court  of  Chancery,  to  com- 
pel an  appearance*  to  a  suit  in  Equity,  by  Bishop 
Waltham,  who  ^as  Chancellor  in  the  reign  of  Rich- 
ard the  Second.^  It  was  anciently  and  originally  a 
process  in  the  Courts  of  Common  Law,  where  it  was 
used,  and  still  continues  to  be  used,  to  compel  the 
attendance  of  witnesses  to  attest  the  truth  of  facts, 
and  give  testimony.^  It  is  supposed  by  some  authors 
to  have  been  introduced  from  the  Courts  of  Common 
Law  into  the  Court  of  Chancery,  because  it  was  the 
newest  process,  that  was  used  in  case  of  attestation 


weH  for  the  contempt  as  to  the  Bill.  Harvey  v.  East  India  Company, 
2  Yeni.  R.  396  ;  S.  C.  Prec.  in  Ch.  128,  cited  by  Mr.  Cooper,  does  not 
support  his  doctrine  ;  but  only  the  modified  doctrine  above  stated.  See 
1  Harris.  Ch.  Pr.  by  Newl.  ch.  27,  p.  149,  wljere  the  form  of  a  distring- 
as is  given.  It  commands  the  sheriff  to  distrain  the  lands  and  tenements 
(not  the  rents  and  profits),  goods  and  chattels  of  the  corporation,  &c.  &c., 
and  that  he  shall  answer  to  the  Court  for  the  said  goods  and  chattels,  and 
the  rents  and  profits  of  the  land,  &c.  Barton's  Suit  in  Eq.  94,  95.  See 
also  1  Smith,  Ch.  Pr.  45,  98,  99. 

1  Haddock  o.  Tomlinson,  2  Sim.  Sc  Stu.  219 ;  Hinde,  Ch.  Pr.  17 ; 
Ante,  ^  41.  Where  a  writ  of  ne  exeat  regno  is  sought,  it  is  ordinarily 
included  in  the  prayer  of  relief  and  of  process.  It  was  held  in  Sharpe 
V.  Taylor,  11  Simons,  R.  50,  that  it  ought  not  to  be  granted,  unless  ex- 
pressly prayed  for  in  the  Bill.  However  this  may  be  in  general,  there 
are  certainly  cases,  in  which  it  has  been  thought  not  to  be  absolutely  in- 
dispensable ;  as,  for  example,  when,  at  the  filing  of  the  Bill,  there  was 
no  reason  to  suppose  the  defendant  meant  to  go  out  of  the  realm.    Ante, 

(41.   See  Collioson  «. ,  18  Yes.  353 ;  Moore  v.  Hudson,  0  Madd. 

R.  219 ;  1  Smith,  Ch.  Pr.  51.  See  the  form  of  a  prayer  for  a  ne  exeat 
in  Hinde,  Ch.  Pr.  16. 

>  Barton's  Suit  in.  Eq.  7,  8;  Id.  61,  note  (1) ;  3  Reeves,  Hist,  of 
Law,  192. 

3  Gilb.  For.  Rom.  37 ;  1  Story,  Comm.  on  Eq.  Jurisp.  (  46 ;  8  Black. 
Comm.  62,  53. 

EQ.  PL.  7 
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by  that  law.^  And,  perhaps,  the  authority  to  issue 
it  was  derived  from  the  statute  of  West.  2»  ch.  24, 
which  gave  authority  to  the  Chancellor  to  issue  new 
writs  in  cases,  where  the  existing  writs  did  not  afford 
a  remedy  for  cases,  falling  under  the  like  right.'  It 
bears  a  close  analogy,  also,  to  the  'citation,  or  vocatio 
in  jus  J  of  the  Civil  and  Canon  Law;  and,  considering 
that  the  Chancery  was  in  those  early  times  in  the 
possession  of  the  ecclesiastical  dignitaries,  it  is  by  no 
means  improbable,  that  it  was  modelled  upon  the  basis 
of  the  latter.* 


1  Gilb.  Tot.  Rom.  37. 

9  Barton's  Suit  ia  £q.  61,  note  (1)  ;  3  Black.  Comm.  53,  53.  See  3 
Reeves,  Hist,  of  Law,  192  ;  Treatise  of  Subpoena  in  Harg.  Law  Tracts, 
324,325,  332,333;  Id.  301. 

3  See  Halifax,  Anal,  of  Civ.  Law,  ch.  9,  p.  109,  ch.  10,  p.  122 ;  Con- 
set's  Pract.  20  ;  Barton's  Suit  in  Eq.  61,  note  (1) ;  Gilb.  For.  Rom.  21, 
26,  27.  Mr.  Barton,  in  bis  Treatise  on  Suits  in  Equity,  p.  01,  note  (1), 
has  made  the  following  remarks  on  the  writ  of  eabp^ena :  ^*  This  writ 
answers  to  the  CUatio  cerUs  de  causis  in  the  Civil  Law  (see  Gib.  Cod.  T. 
xliv.,  c.  2).  It  was  first  applied  to  the  purpose  of  compelling  an  appear* 
ance  to  a  suit  in  Equity  in  the  rdgn  of  Richard  U.  when  Bishop  Wal- 
tham,  then  Chancellor,  appears  to  have  adopted  it  in  pursuance  of  Stat. 
West.  2,  c.  24,  which  (to  prevent  the  multiplidty  of  petitions  to  Parlia* 
ment  for  the  formation  of  writs  adapted  to  such  new  cases  as  were  daily 
arising)  enacted  that '  quotiescunque  de  catero  evetierit  in  Qmcellariaf  quod 
in  una  auu  reperiiur  breve,  et  in  cansiimii  oasu  cadente  sub  eodemjure,  et 
simili  indigente  remedio,  non  reperiiur,  concordent  clerid  de  CanceUaria  in 
brevifadendo.^  This  writ  waa  always  vehemently  opposed  by  the  Courts 
of  Common  Law;  and  having  sometimes,  it  seems,  been  issued  upon 
groundless  allegations,  it  was  enacted  by  15  Hen.  YI.  c.  4,  at  the  insti- 
gation of  the  Commons,  that  no  writ  of  subpcena  should  be  granted  in 
future,  till  surety  had  been  found  to  answer  to  the  party  aggrieved  for  his 
damages  and  expenses,  in  case  the  plaintiff  failed  to  make  good  the 
charges  in  his  BiU.  This  security  however  has  long  fallen  into  disuse  (a 
matter  there  is  frequently  reason  to  lament),  and  is  now  required  only  in 
cases,  where  the  plaintiff  either  resides  abroad,  or  is  likely  soon  to  quit 
the  kingdom. 

"  A  custom  formerly  prevailed  (though  contrary  to  the  more  ancient 
practice)  of  issuing  the  subpoena  before  the  Bill  had  been  filed.  This 
gave  rise  to  the  statute  of  3  and  4  Ann.  o.  16,  by  which  it  is  provided, 
that  '  no  subpoena,  or  any  other  process  for  appearance,  do  issue  out  of 
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§  46.  Sucti  are  the  formal  parts  of  an  original  Bill 
for  relief,  as  it  is  usually  framed ;  upon  which  Liord 
Redesdale  has  made  the  following  remarks :  —  ^^  Some 
of  them  are  not  essential ;  and,  particularly,  it  is  in  the 
discretion  of  the  person,  who  prepares  the  Bill,  to  al- 
lege any  pretenceT  of  the  defendant  in  opposition  to 
the  plaintiff's  claims,  or  to  interrogate  the  defendant 
specially.  The  indiscriminate  use  of  these  parts  of  a 
Bill  in  all  cases  has  given  rise  to  a  common  reproach 
to  practisers  in  this  line,  that  every  Bill  contains  the 
same  story,  three  times  told.  In  the  hurry  of  business, 
it  may  be  difficult  to  avoid  giving  ground  for  the  re<- 
proach.  But  in  a  Bill,  prepared  with  attention,  the 
parts  will  be  found  to  be  perfectly  distinct,  and  to 
have  their  separate  and  necessary  operation."  ^ 


nj  Court  of  Equity,  till  after  the  Bill  be  filed  with  the  proper  officer  in 
the  xeepectiTe  Covrte  of  ESqnity  (except  only  in  caaee  of  injunctions  to 
stay  waete  or  proceedings  at  law,  in  which  cases,  therefore,  it  may  still 
be  done),  and  a  certificate  thereof  granted  by  the  proper  officer.'  And 
as  a  still  farther  check  on  this  practice,  it  remains  an  order  of  the  Coort 
of  Cftoiesry,  that  *  all  Bills  there  filed  shall  be  dated  on  the  day  they  ara 
bron^t  into  the  Six  Clerks'  office.'  It  is  to  be  obserred,  however,  that 
neither  the  statute  nor  order  have  entirely  put  a  stop  to  this  mode  of  pro- 
ceeding, thongfi  it  is  always  done  at  the  risk  of  costs."  See  also  the 
Treatise  on  the  Writ  of  Subpoena,  in  Harg.  Law  Tracts,  323,  35M,  338. 

1  Mitf.  Eq.  PL  by  Jeremy,  47.  See  also  Cooper,  Eq.  Pi.  17,  18.  Mr. 
Bell's  testimony  in  his  examination  before  the  Chancery  Commissioners, 
already  cited  in  a  note  to  ^  38,  is  very  direct  to  the  same  purpose.  The 
fiiUowing  extract  of  his  answers  to  sabsequent  questions  put,  elucidate 
this  whole  subject  mueh  more  fully  : 

*'  Q.  S4.  —  Supposing  a  Bill  in  Equity,  accordmg  to  the  present  form  m 
use,  to  be  a  narrative  of  facts,  which  it  may  be  necessary  to  prove,  either 
by  discovery  from  the  defendant,  or  by  extnnalc  evidence ;  does  it  occur 
to  you,  that  any  Tariatton  of  the  present  fenn  could  be  substitated  to  the 
advantage  of  the  suitor,  suppoeing  the  pleadev  to  prepare  his  pleadings 
according  to  the  present  form,  with  due  care  and  skill  ?  —  I  think  not.  It 
is  very  difitoult  to  impress  any  poson  with  all  the  difficulties  of  the  case, 
exeept  a  person,  who  has  been  laboring  a  long  time  at  pleading.  But 
when  one  has  been  sitting  for  years  at  one's  desk,  trying  to  prepare  Bills 
to  eztHNtt  treth,  and,  in  answen,  wishing  to  giro  a  ftir  and  reasonable 
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^  47.  We  may  conclude,  what  is  here  said  on  the  gen- 
eral structure  and  form  of  a  Bill,  by  the  remark,  that 


answer,  one  really  is  obliged,  I  think,  to  come  to  that  conclusion  :  I 
never  could  bring  my  mind  to  any  other  conclusion. 

'*  Q.  25.  — After  all  the  pains  you  have  taken  in  framiag  a  Bill,  have 
you  not  found  yourself  frequently  disappointed,  and  obliged  to  reframe 
your  Bill,  in  order  to  obtain  a  full  answer?  —  Certainly.  And  in  cases, 
where  a  defendant  is  desirous  to  give  a  full  answer,  where  the  answer  is 
to  be  obtained  first  through  the  medium  of  a  solicitor,  who  perhaps  has 
not  time  to  attend  to  this  business  himself ;  next,  by  extractiog  it  from  a 
man,  who,  if  a  man  of  moderate  intelligence,  is  still  not  used  to  technical 
language,  or  used  to  give  those  precise  answers,  which  a  witness  ought 
to  do  ;  if  you  do  lay  the  positire  questions  before  those  persons,  you  will 
seldom  be  able  (even  if  they  wish  to  gire  you  all  the  information  they 
possess)  to  get  it  from  them ;  you  will  get  a  great  deal  of  information, 
probably,  that  you  do  not  want,  but  they  will  omit  rery  material  points ; 
and  it  is  not  till  instructions  are  sent  back  two  or  three  times,  pointing 
their  attention  particularly  to  the  interrogatories,  a^d  writing  down,  per- 
haps, the  interrogatory  with  your  own  hand,  or  the  essential  part,  that 
you  are  able  to  get  out  the  truth.  I  recollect  one  case,  which  occurred  to 
myself  in  practice ;  I  could  not  get  my  client  to  answer  a  particular  pan 
of  a  Bill.  The  parties  took  exceptions  more  than  once ;  they  thought  we 
were  keeping  back  something  or  other.  At  last  my  client,  the  solicitor, 
said  to  me,  '  Really,  I  do  not  know  how  to  give  you  any  further  informa- 
tion.' I  said,  '  You  must ;  the  other  parties  insist  upon  it;  and  if  you 
cannot  give  further  information,  your  client  must  go  to  the  Fleet,  and 
remain  till  he  does  give  further  information.'  At  last  I  prevailed  upon 
him  to  set  seriously  to  the  business,  and  he  procured  information,  which 
decided  the  case :  but  it  decided  it  in  fitvor  of  my  client. 

*'  Q.  26.  — As  it  must  frequently  happen,  that  the  statements  of  a  Bill, 
either  in  the  whole  or  in  great  part,  are  such,  that  beforehand  the  pleader 
perfectiy  well  knows  the  defendant  is  incapable  of  giving  an  answer. 
When  that  case  occurs,  would  it  not  be  sufficient,  as  a  general  rule, 
that  the  plaintiff  should  confine  his  interrogatories  to  those  points  only,  to 
which  he  knows,  or  suspects,  or  believes  the  defendant  is  s^le  to  giro  an 
answer  ?  —  The  difficulty  in  doing  that,  is  this :  The  formal  parts  of  a  Bill 
one  is  obliged  to  leave  to  clerks,  or  to  junior  pupils,  and  it  would  be 
almost  impossible  to  get  through  business  with  the  despatch  required,  if 
we  were  obliged  to  look  into  it  with  such  minuteness  as  to  fix  on  those 
parts,  if  they  could  be  distinguished. 

'*  Q.  27. — Would  it  be  attended  with  advantage,  if  the  pleader  were  to 
pencil,  for  the  use  of  his  clerk,  those  parts,  to  which  he  wishes  to  confine 
Us  interrogatories?  —  I  do  not  think  it  could  be  done.  If  the  point  is 
material  to  the  case  made  against  the  defendant,  whether  he  knows  it  er 
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every  BUI,  whether  original  or  not,  must  have  the  signa- 
ture of  counsel  annexed  to  it.^  This  rule  appears  to 
have  been  adopted  at  an  early  period,  and  at  least  as  ear- 
ly as  the  time  of  Sir  Thomas  More.'    The  great  object 


not  moat  be  matter  of  conjecture.    The  draftsman  generally  takes  care 
to  interrogate  the  defendant  to  whatever  is  material  against  him. 

'<  Q.  S8. —  Does  the  person,  who  prepares  a  Bill,  always  know  how  far 
the  several  parties  to  that  Bill  are,  or  are  not  acquainted  with  the  several 
transactions  stated  in  it!  — It  is  very  seldom  that  he  can  know  the  exact 
information  they  have  upon  the  subject. 

*'  Q.  29.  —  Would  not  the  exhibiting  particular  interrogatories  to  partic- 
ular parties,  instead  of  including  all  in  a  general  interrogatory,  very  much 
increase  the  length  of  the  BiUI  —  I  think  it  would,  if  you  framed  distinct 
interrogatories  upon  the  same  parts  of  a  Bill,  with  a  view  to  different 
parties. 

"  Q.  30.  —  The  drawing  of  the  interrogative  part  of  a  Bill  is  left  to 
deiks  or  pupils!  -^Generally,  that  part  is  so  much  a  formal  part,  that  the 
pupils  prepare  it.  The  pleader  must  peruse  it  himself,  and  see  that  it  is 
correct ;  and  when  he  comes  to  that  part,  which  requires  particular  atten- 
tion, he  gives  that  particular  attention  to  it. 

**  Q.  31.  —  Do  you  consider  the  present  interrogative  part  of  the  Bill 
requisite  to  obtain  a  full  answer,  in  the  majority  of  cases,  or  only  in  cases 
of  particular  difficulty  ?  — In  the  majority  of  really  contested  cases,  unless 
it  is  those  cases,  where  the  whole  question  depends  upon  the  construc- 
tion of  certain  deeds."  Report  of  Chancery  Commissioners,  1896, 
Appendix  4. 

1  Mitf.  £q.  PI.  by  Jeremy,  48,  and  note  (a)  ;  1  Prax.  Aim.  Cur.  Can.  4  ^ 
1  Mont.  Eq.  PI.  75  ;  Cooper,  Eq.  PI.  18  ;  French  v.  Dean,  5  Ves.  647  ; 
Hinckley  v.  Barton,  5  Madd.  R.  378 ;  Barton's  Suit  in  Eq.  43,  note  (3)  ; 
I  Smith,  Ch.  Pr.  64, 169. 

^Mr.  Cooper,' in  his  Treatise  on  Equity  Pleadings  (p.  18),  says  :  — 
**  This  practice  is  said  to  have  commenced  in  the  time  of  Sir  Thomas 
More,  in  consequence  of  an  order  made  by  him.  Before  that  time,  it 
seems,  that  the  Court  itself  examined  the  Bill ;  that  afterwards  the  Chan- 
oeDor  delegated  that  power  to  particular  counsel ;  and  that  subsequently 
an  order  was  made,  that  no  Bill  should  be  filed,  unless  under  the  hand  of 
a  double  reader,  or  of  one  of  the  king's  counsel.  But  at  length,  on  ac- 
count of  the  increase  of  business,  the  Court  referred  them  to  the  honor  of 
the  bar  at  large.  But  if  the  Bill  is  not  signed  by  counsel,  or  the  signa- 
ture is  counterfeit,  or  disavowed,  in  the  first  case  the  BUI  will  be  dismissed 
on  the  defendant's  demurrer ;  and  in  the  other,  on  the  fact  being  made 
known  to  the  Court,  it  will  be  ordered  to  be  taken  off  the  file."  See  also 
Harg.  Law  Tracts,  303.  The  24th  of  the  Equity  Rules  of  the  Supreme 
Court  of  the  United  States,  January,  1843,  expressly  requires  the  signa- 
ture of  counsel  to  the  Bill  for  the  same  purpose. 
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• 

of  this  rale  is,  to  secure  regularity,  relevancy,  and  de- 
cency in  the  allegations  of  the  Bill,  and  the  responsi- 
Ulity  and  guaranty  of  counsel,  that  upon  tiie  instruc- 
tions given  to  them,  and  the  case  laid  before  them, 
there  is  good  ground  for  the  suit  in  the  manner,  in 
which  it  is  framed.  Hence  it  is,  that  counsel  are  held 
responsible  for  the  contents  of  the  Bill ;  and  if  it  con- 
tains -matter,  which  is  irrelevant,  impertinent,  or  scan- 
dalous, such  matter  may  be  expunged ;  and  the  counsel 
may  be  ordered  to  pay  costs  to  the  party  aggrieved.^ 
And  this  duty  has  been  enforced  by  several  pointed 
general  orders  of  the  Court  of  Chancery.^ 

^  48.  The  subject  of  scandal  and  impertinence  in  a 
Bill,  as  well  as  the  general  rules  and  principles,  which 
apply  to  the  material  allegations  of  a  Bill,  as  to  cer- 
tainty, and  accuracy,  and  fulness  of  statement,  and 
other  matters,  will  be  more  fully  considered  hereafter.* 
It  is  sufiicient,  in  this  place,  to  have  explained  the 
general  nature  and  character  of  this  part  of  Equity 
Pleadings.^  Our  next  inquiry  will  be,  as  to  the  persons, 
who  may  sue,  and  be  sued,  by  a  Bill  in  Equity,  and 
the  manner,  in  which  the  suit  is  to  be  brought,  and 

1  Miif.  £q.  PI.  by  Jeremy,  48 ;  Cooper,  Eq.  PI.   18,  19  ;  Gilb.  For. 
Rom.  210,  211 ;  Emerson  v.  Dallison,  1  Ch.  R.  194;  Supra,  note. 
»  BeameB,  Ord.  in  Chanc.  25,  69,  70,  165  ~  167. 

3  Post,  ^  266,  863. 

4  As  to  scandal  and  impertinence  in  interrogatories  to  witnesses,  and 
also  in  the  answers  of  witnesses,  it  may  be  here  stated,  that  the  Court 
will  refer  the  depositions  to  a  Master  to  ascertain  such  miitters,  and  if  he 
reports,  that  there  is  such  scandal  and  impertinence,  the  same  will  be 
ordered  to  be  expunged  from  the  depositions,  and  the  costs  paid  by  the 
offending  party.  Thus,  if  there  has  been  impertinence  and  scandal  in 
the  interrogatories,  the  solicitor,  who  drew  them,  may  be  required  to  pay 
the  costs.  Post,  ^  266-268.  If  scandal  or  impertinence  is  in  the 
answer  of  witnesses,  qot  specifically  called  for  by  the  interrogatories,  as 
in  their  answers  to  the  general  interrogatory,  the  witnesses  will  be  liable 
to  pay  the  costs.  Gude  r.  Mumford,  2  Younge  ft  Coll.  445-448. 
Post,  \  880,  a. 
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defended.  We  shall  then  proceed  to  the  inquiry,  what 
persons  are  proper  and  necessary  parties  to  such  a  Bill ; 
and  when  and  under  what  circumstances  parties  may 
he  dispensed  with.  Having  disposed  of  these  pre- 
liminaiieSy  we  shall  then  be  prepared  to  resume  the 
consideration  of  the  mode  of  stating  the  material  facts 
in  a  Bill,  and  the  rules,  by  which  due  certainty,  order, 
and  propriety  of  statement  in  regard  to  these  fects 
are  ensured  and  attained. 
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CHAPTER   III. 

BILL   IN   EQUITY PARTIES,   WHO   HAVE   CAPACITY    TO 

SUE    AND    BE    SUED. 

^  49.  In  the  first  place,  then,  let  us  consider,  who 
may  sue  in  Equity.  The  King  or  Government  may 
(as  has  been  already  stated)  sue  in  a  Court  of  Equity, 
not  only  in  suits  strictly  on  behalf  of  the  Crown  or 
Government,  for  its  own  peculiar  rights  and  interests ; 
but  also  on  behalf  of  the  rights  and  interests  of  those, 
who  partake  of  its  prerogative,  or  claim  its  pecidiar 
protection.^  In  all  such  cases  the  suit  is  instituted 
by  the  proper  public  officer,  to  whom  that  duty  is  en- 
trusted ;  and  this  ordinarily  is  the  Attorney-General.^ 
Where  the  suit  immediately  concerns  the  rights  and 
interests  of  the  Crown,  the  public  officer  sues  in  his 
own  official  name  without  uniting  that  of  any  other 
person.  But  where  the  suit  does  not  immediately 
concern  the  rights  or  interests  of  the  Crown,  but  only 
of  those,  who  partake  of  its  prerogative,  or  are  under 
its  peculiar  protection,  or  the  subject  matter  is  publici 
jvuis^  there  the  Attorney-  General  sues  generally  (but 
it  is  not  absolutely  necessary),  at  the  relation  of  some 
other  person,  who  is  named  as  relator  in  the  Bill,  and 
who  becomes  thereby  responsible  for  the  costs.' 

1  Ante,  ^  8  ;  Mitf.  Eq.  PL  by  Jeremy,  4,  21  -24  ;  Cooper,  Eq.  PI.  21, 
22,  101,  102;  Attorney-General  v.  Vernon,  1  Vem.  R.  277,  2S2 ; 
S.  C.  370, 1  Mont.  Eq.  PI.  34.  Edwards  on  Parties  in  Equity,  60,  61. 
Calrert  on  Parties,  ch.  3,  ^  26,  p.  301  -  308. 

» Ibid. 

3  Ante,  ^  8  ;  Mitf.  Eq.  PI.  by  Jeremy,  22-24  ;  Cooper,  Eq.Pl.  21, 
22,  101,  102  ;  Attorney-General  v.  Vivian,  1  Russ.  R.  235-237 ;  1  Mont. 
Eq.  PI.  34.    Calyert  on  Parties,  cb.  3,  $  26,  p.  301  -  308. 
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^  50.  Suits  on  behalf  of  bodies  politic  and  corpo- 
rate, and  of  persons,  who  do  not  partake  of  the 
prerogative  of  the  Crown  or  Government,  and  who 
have  no  claim  to  its  particular  protection,  are  institut- 
ed by  themselves,  either  alone,  or  under  the  protection 
of  others.^  Bodies  politic  and  corporate,  and  all  per* 
sons  of  full  age,  not  being  a  feme  covert,  idiot,  or 
lunatic,  or  otherwise  subject  to  some  special  disability, 
may  by  themselves  alone  exhibit  a  Bill,  as  the  like 
persons  may  sue  at  law ;  ^  for,  with  the  exceptions 
above  alluded  to,  it  may  be  laid  down  as  a  general 
rule,  that  all  sorts  and  conditions  of  persons,  from  the 
highest  to  the  lowest,  may  sue  in  Courts  of  Equity.' 
Indeed,  under  peculiar  circumstances.  Courts  of  Equi- 
ty, which  are  said  to  delight  in  justice  and  mercy,  will 
permit  poor  persons  to  sue  in  formd  paupetiSy  where 
they  are  unable  to  carry  on  such  suits  from  want  of 
pecuniary  means ;  and,  then,  counsel  will  be  assigned 
to  them  by  the  Court,  and  they  are  exempted  from  the 
payment  of  ordinary  fees.^ 

^51.  The  incapacities  to  sue  are,  as  at  law,  of 
two  sorts ;  first,  those,  which  are  absdute ;  and  sec- 
ondly, those  which  are  partial.  The  absolute  are  such 
as,  while  they  continue,  wholly  disable  the  party  to 
sue.  The  partial  are  such,  as  disable  the  party  to  sue 
by  himself  alone  without  the  aid  of  another.  The 
absolute  incapacities,  in  England,  are  outlawry, 
excommunication,  attainder,  and  alienage.^    In  Amer- 

1  Mitf.  £q.  PI.  by  Jeremy,  24 ;  Cooper,  Eq.  PI.  24. 
3  Mitf.  Eq.  PI.  by  Jeremy,  24  ;  Cooperj  Eq.  PI.  24  ;  Edwards  oa  Parties 
in  Eqaity,  34  -  36 ;  Calvert  on  Parties,  ch.  3,  ^  18,  p.  255,  260. 

3  Cooper,  Eq  PI.  24. 

4  1  Harris.  Ch.  Pr.  by  Newl.  389,  390  ;  Wyatt,  Pr.  Reg.  319  ;  Beam. 
Ord.  in  Ch.  44,  50,  284  ;  Cooper,  Eq.  PI.  24. 

^Mitf.  Eq.   PL  by  Jeremy,   226-229;    Beames,  Ord.  in  Ch.  27; 
•.  DaTies,  19  Ves.  80 ;  1  Mont.  Eq.  PI.  32,  33 ;    2  Mont.  Eq. 

£Q.  PL.  8 
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ica  the  two  former  are  either  wholly  unknown,  or,  if 
known  at  all,  are  of  very  limited  local  existence. 
Alienage  alone  does  not  in  either  country  constitute  a 
general  disability  to  sue  in  Courts  of  Law  or  of 
Equity ;  but  only  alienage  combined  with  the  charac- 
ter of  enemy.  An  alien  friend  has  a  right*  to  sue  in 
any  Court ;  an  alien  enemy  is  incapable  of  suing 
while  he  remains  an  enemy,  at  least  unless  under 
very  special  circumstances.^ 

^  52.  The  ground  of  this  distinction  may  be  stated 
almost  in  the  very  language  of  a  distinguished  Judge. 
Alien  friends  come  into  the  country,  either  (as  was 
formerly  the  case)  with  a  letter  of  safe  conduct,  or 
under  a  tacit  permission,  which  presumes  that  authori- 
ty. So,  if  they  continue  to  reside  here  after  a  war 
breaks  out  between  the  two  countries,  they  remain 
under  the  benefit  of  that  protection,  and  are  impliedly 
temporary  subjects  of  the  country,  where  they  reside. 
But  if  the  right  of  suing  for  redress  of  the  injuries, 
which  they  receive,  were  not  allowed  them,  the  pro- 
tection afibrded  would  be  incomplete,  and  merely 
nominal.  This  claim  to  the  protection  of  the  courts 
of  the  country  does  not  apply  to  those  aliens,  who 
adhere  to  the  public  enemies  of  the  country.  They 
seem,  upon  every  principle,  to  be  incapacitated  from 
suing  either  at  Law  or  in  Equity.' 

§  53.  A  doubt  has  arisen,  whether  this  doctrine  is 
applicable  to  Bills  of  discovery,  as  it  clearly  is  to  Bills 

PL  111-116;  Cooper,  £q.  PI.  36;  CalTert  on  Parties,  oh.  3,  ^  28, 
p.  313. 

J  Mitf.  Eq.  PI.  by  Jeremy,  929 ;  Cooper,  Eq.  PI.  27  ;  2  Mont.  Eq.  PI. 
114,115;  Daabigny  v,  Davallon,  2  ^Anst.  R.  462,  467;  Albretcht «. 
Sussman,  2  Yes.  &  B.  323;  Edwards  on  Parties  in  Equity,  216- 
218;  Calvert  on  Parties,  oh.  3,  ^  27,  p.  311,  312;  Pisani  «.  Lawson,  6 
Adolph.  &  Ellis,  90. 

^  Lord  Ch.  Baron  Maodonald  in  Daubigny  r.  Davallon,  2  Anst.  R.  467. 
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of  relief,  by  an  alien  enemy.^  Upon  principle,  there 
would  not  seem  ordinarily  to  be  any  solid  ground  for 
any  distinction.  The  disability  to  sue  is  personal.  It 
takes  away  from  the  public  enemies  the  benefit  of 
the  courts  of  a  country,  whether  the  suit  be  for  the 
purpose  of  immediate  relief,  or  to  give  assistance  by  a 
discovery  in  obtaining  that  relief  elsewhere.  Perhaps 
the  discovery  made  might  be  available  by  a  suit  abroad ; 
and  then  the  same  reason  would  apply  against  the 
auxiliary  suit,  as  against  the  principal  suit.^  An  ex- 
ception, might  perhaps  be  allowed,  where  the  alien 
enemy  is  the  defendant  in  a  suit  at  law  in  the  country, 
where  he  brings  the  Bill  for  discovery ;  since  it  may  be 
the  only  effectual  means  on  his  part  to  establish  a 
perfect  defence  to  the  suit  at  law.  And,  if  a  country 
will  suffer  an  alien  enemy  to  be  sued  in  its  courts,  it 
is  against  common  justice  to  disable  him  from  the  use 
of  the  proper  means,  to  defend  himself  against  a  dis- 
honest or  unfounded  claim.' 


1  Albretcht  v.  Sasamao,  3  Yes.  &  B.  333-326. 

s  Daubigny  v.  DaTallon,  2  Anst.  R.  467,  468  ;  Cooper,  Eq.  PI.  25. 

'  The  deciflioD  in  Daubigny  v.  Davallon,  3  Anst.  R.  467,  is  entirely  in 
ooDformity  with  the  doctrines  held  by  the  Courts  of  Conunon  Law  and 
the  Priie  Coarts  on  this  subject.  Co.  Litt.  129  (b).  It  seems,  however, 
that  in  a  later  case  in  the  Exchequer,  cited  in  Albretcht  v.  Sussman,  3 
Yes.  &  B.  324,  336,  337,  it  was  held,  that  a  Bill  for  a  discovery  would 
lie,  notwithstanding  the  plaintiff  was  an  alien  enemy,  thus  in  effect  over- 
tuning  the  case  in  3  Anst.  R.  467.  The  Yice-Chancellor,  in  3  Yes.  & 
B.  336,  said :  *'  The  case  in  the  Court  of  Exchequer  has  gone  the 
length  of  deciding,  that  to  a  Bill  merely  for  a  discovery  as  a  defence  at 
law,  this  plea  (alien  enemy)  would  not  hold.  And  the  principle  seems 
to  have  been,  that  if  an  alien  may  be  sued  at  law,  as  he  would  be  allowed 
process  to  compel  the  attendance  of  his  witnesses,  he  should  have  a  dis- 
covery for  the  same  purpose.  But  I  did  not  understamd  the  Court  to  lay 
down,  that  an  alien  enemy  could  have  any  relief,  or  any  thing  but  a  discov- 
ery merely ;  and  a  decision  to  that  effect  wonld  lead  to  the  most  extensive 
consequences.''  Perhaps  the  doctrine  of  these  diflforent  cases  may  be  re- 
conciled by  attending  to  the  particular  circumstances  of  each.  In 
Danbigny  v.  Davallon,  3  Anst.  R.  467,  the  Bill  was  brought  by  the 
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^  54.  But,  although  an  alien  friend  is  not  incapaci- 
tated to  sue  in  Courts  of  Equity ;  yet  this  doctrine  is 

plainUff  for  a  discovery  to  enable  him  to  cooimence  a  suit  at  law  (proba* 
biy  in  England).  The  discovery  was  denied;  and  certainly  the  plaintifi* 
could  not  have  maintained  the  suit  at  law  in  an  English  Court ;  and  if  he 
meant  to  institute  it  in  the  enemy's  country,  it  was  open  to  the  like  pb* 
jection,that  he  ought  not  to  be  aided  there.  The  other  case^  in  the 
Exchequer,  cited  in  2  Yes.  &  B.  324,  326,  seems,  from  the  remarks  of 
the  Vice-Chancellor,  to  have  been  a  Bill  for  a  discovery  filed  by  the  party, 
who  was  the  original  defendant  in  a  suit  at  law  in  England,  to  obtain 
evidence  to  serve  as  a  defence  in  that  suit.  Now,  if  the  original  plaintiff 
could  proceed  in  the  suit  at  law  against  the  original  defendant,  notwith- 
standing his  being  an  alien  enemy  (which  it  seems  difficult  on  principle  to 
maintain),  it  seems  but  just  and  reasonable,  that  the  defendant  should  be 
treated  throughout  as  entitled  to  use  all  the  evidence  authorized  by  law 
in  his  defence.  The  original  plaintiff  ought  not  to  be  permitted  in  the 
suit  at  law  to  treat  the  original  defendant  as  competent  to  be  sued,  and  at 
the  same  time  to  treat  him  as  incompetent  to  sue  in  equity  ;  or,  in  other 
words,  as  incompetent  to  make  a  full  defence  to  the  suit  at  law.  The 
suing  of  an  alien  enemy  in  an  English  court  at  law,  might  well  be  deemed 
on  the  part  of  the  plaintiff  an  admission  of  the  competency  of  the  defend- 
ant to  be  sued,  and  a  waiver  of  any  objection  to  his  alienage.  A  Bill  in 
Equity  for  a  discovery  may  be  filed  by  an  alien  enemy  in  the  courts  of  the 
country,  of  which  he  is  the  enemy,  under  circumstances,  which  may 
require,  or  at  least  may  admit  of  very  different  legal  considerations.  He 
may  file  such  a  Bill  in  aid  of  a  suit  brought,  or  intended  to  be  brought  by 
him  as  plaintiff  at  law,  in  the  courts  of  the  country,  where  he  brings 
his  Bill ;  or,  in  the  courts  of  the  country,  of  which  he  (the  plaintiff)  is 
a  subject ;  or,  in  the  courts  of  a  neutral  country.  In  all  these  cases,  it 
would  seem  clear,  that  his  personal  disability  to  sue,  ought  to  preclude 
him  from  making  use  of  such  a  Bill  of  discovery  in  aid  of  such  a  suit. 
On  the  other  hand,  the  plaintiff,  filing  a  Bill  for  a  discovery,  may  be  an 
alien  enemy,  who  is  sued  at  law  as  a  defendant  in  the  courts  of  the  coun- 
try, of  which  he  is  the  enemy  ;  or,  in  the  courts  of  a  neutral  country. 
There  may  be  good  grounds  for  saying,  that,  in  the  two  latter  cases,  he 
ought  not  to  be  permitted,  on  account  of  his  personal  disability,  to  main- 
tain a  Bill  for  a  discovery  in  aid  of  his  defence  to  the  suit  at  law  in  a 
foreign,  hostile,  or  neutral  country,  which  would  not,  or  at  least  might  not 
apply  with  equal  force  to  the  former  case.  If  a  suit  can  be  maintained  at 
law  against  an  alien  enemy  in  the  courts  of  a  country,  where  he  happens 
to  be,  or  to  whose  jurisdiction  he  is  already  subjected,  there  is  the  strong* 
est  reason  for  saying,  that  he  ought  to*  be  entitled  to  use  all  proper  means 
to  establish  his  defence  upon  the  merits  against  such  a  suit.  An  alien 
friend,  it  is  well  known,  may  maintain  a  Bill  for  a  discovery  in  aid  of  a 
suit  in  a  foreign  country.  0  Story,  Comm.  on  Eq.  Jurisp.  ^  1495.  But 
see  contra^  9  Sim.  180. 
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to  be  understood  in  a  limited  sense,  that  he  is  thereby 
under  no  personal  incapacity  to  sue.  Still,  the  subject 
matter  of  the  suit  must  be  such,  as  will  entide  him, 
as  an  alien  friend,  to  maintain  it ;  for  if  it  respects 
land,  or  any  demand  of  a  mixed  nature,  pardy  real 
and  pardy  personal,  he  may  not  be  so  entided.^  The 
disability  of  an  alien  enemy,  however,  is  not  absolute 
to  the  extent  of  destroying  all  his  future  right  to  sue, 
when  peace  has  actually  taken  place  between  the 
countries ;  for,  it  continues  only,  as  the  old  j^rase  is, 
donee  terra  Juerint  communes ;  and  then  his  right  is 
revived.'  The  true  effect  of  the  disability  of  an 
alien  enemy  is  only  to  suspend  the  commoncement 
of  any  suit  during  the  war,  or,  if  the  suit  is  already 
commenced,  to  suspend  its  further  progress  until  the 
return  of  peace.* 

^  55.  In  respect  to  alien  sovereigns  and  alien  cor- 
porations, there  does  not  seem  any  difficulty  in  their 
maintaining  suits  in  the  Courts  of  Equity  of  another 
country.  In  respect  to  .foreign  sovereigns,  there  was 
formerly  much  forensic  discussion  ;  but  the  doctrine  is 
now  established  in  affirmance  of  their  right,  upon  very 
satisfactory  principles.^  It  would  be  against  all  no- 
tions of  general  justice,  to  refuse  to  a  foreign  sovereign 
the  common  rights,  which  are  granted  to  every  private 
individual ;  and,  indeed,  unless  he  were  permitted  to  sue, 
there  would  be  rights  without  a  remedy.  If  a  country 
were  to  refuse  to  permit  a  foreign  sovereign  to  sue  in 

I  Co.  Litt.  120  (b)  ;  Cooper,  Eq.  PI.  35. 
9  Co.  Litt.  129,  (b). 

3  Co.  Litt.  129,  (b)  ;  Hammersley  «.  Lambert,  2  John.  Ch.  R.  508 ; 
£t  parte  Botuamaker,  13  Yes.  71. 

4  Hullett  V.  King  of  Spaia,  2  Bfigh,  R.  51,  N.  S. ;  1  Dow  &  Clarke, 
R.  179;  Columbian  Goyemment  v,  Rothechild,  1  Sim.  R.  94;  South 
Carolina  Bank  v.  Case,  8  Bam.  &  Cresw.  427 ;  Bank  of  Scotland  v. 
Ker,  8  Sim.  R.  246. 


62  EQUITY    PLEADINGS.  [CH.  III. 

its  courts,  it  might  become  a  just  cause  of  war.^  It  is 
true,  that  no  sovereign  is  so  entitled  to  sue,  unless  he 
has  been  recognized  by  the  government  of  the 
country,  in  which  the  suit  is  brought.  But  this  is  a 
mere  result  of  the  principle  of  the  law  of  nations, 
which  deems  such  recognition  necessary,  before  he  is 
entitled  to  be  treated  as  a  sovereign  in  a  foreign 
country.^  In  respect  to  foreign  corporations,  either 
private,  or  merely  municipal,  there  seems  no  just 
ground  to  deny  their  competency  to  sue  in  Courts  of 
Equity ;  and  it  has  accordingly  been  a  general  prac- 
tice to  maintain  suits  by  them,  as  founded  in  the 
principles  of  international  justice  and  amity.' 

^  56.  Partial  incapacity  to  sue  exists  in  the  case  of 
infants,  of  married  women,  of  idiots,  and  lunatics, 
and  other  persons,  who  are  incapable,  or  are  by  law 
specially  disabled,  to  sue  in  their  own  names,  such, 
for  example,  as  in  some  of  the  States  of  America,  are 
common  drunkards,  who  are  under  guardianship. 

^  57.  And  first  in  relation  to  infants.  —  An  infant  is 
incapable,  by  himself,  of  exhibiting  a  Bill,  as  well  on 
account  of  his  supposed  want  of  discretion,  as  of  his 
inability  to  bind  himself,  and  to  make  himself  liable  to 


1  HuDett  V.  King  of  Spain,  2  Bligh,  R.  60,  N.  S. ;  King  of  Spain  v. 
Machado,  4  Ruaa.  R.  235,  660 ;  Same  v,  Mendaxabel,  5  Simons,  R.  596 ; 
Edwards  on  Parties  in  Equity,  33-35 ;  Calyert  on  Parties,  ch.  3,  ^  27, 
p.  310,  311. 

9  City  of  Berne  v.  Bank  of  England,  0  Yes.  347 ;  Dolder  v.  Bank  of 
England,  10  Yes.  352  ;  Dolder  v.  Lord  HunUngfield,  11  Yes.  283  ;  Gel- 
ston  V,  Hoyt,  3  Wheat.  324 ;  Cooper,  Eq.  PI.  119,  122.  By  the  Con- 
stitution of  the  United  States,  foreign  sovereigns  and  states  are  expressly 
authorized  to  sue  in  the  Courts  of  the  United  States. 

3  Society  for  Prop.  Gospel  ».  Wheeler,  2  Gallia.  R.  105 ;  Society  for 
Prop.  Gospel  v.  New  Haven,  8  Wheat.  R.  464;  Silver  Lake  Bank  v. 
North,  4  Johns.  Ch.  R.  370 ;  Henriquez  v.  Dutch  East  Lidia  Co.,  2  Lord 
Ray.  1532 ;  South  Carolina  Bank  v.  Case,  8  Bam.  &  Cresw.  427 ;  Bank 
of  Scotland  v,  Ker,  8  Simons,  R.  246. 
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the  costs  of  the  suit.^  When,  therefore,  an  infant 
claims  a  right,  or  suffers  an  injury,  on  account  of 
which  it  is  necessary  to  apply  to  a  Court  of  Equity, 
his  nearest  relation  is  supposed  to  be  the  person,  who 
will  take  him  under  his  protection,  and  institute  a 
suit  to  assert  his  rights,  or  to  vindicate  his  wrongs ; 
and  the  person,  who  institutes  a  suit  in  behalf  of  an 
infant,  is  therefore  termed  his  next  friend  ( prochein 
ami).*  But  as  it  frequently  happens,  that  the  nearest 
relation  of  the  infant  himself  withholds  the  right,  or 
does  the  injury,  or,  at  least,  neglects  to  give  that  pro- 
tection to  the  infant,  which  his  consanguinity  or 
affinity  calls  upon  him  to  give,  the  Court,  in  favor  of 
infants,  will  permit  any  person  to  institute  suits  in 
their  behalf;  and  whoever  acts  the  part,  which  the 
nearest  relation  ought  to  take,  is  also  styled  the  next 
friend  of  the  infant,  and  as  such  is  named  in  the  Bill.' 
The  prochein  ami  is  also  treated  as  an  officer  of  the 
Court  and  responsible  accordingly.^ 

^  58.  Occasionally,  indeed,  die  true  merits  of  the 
Bill  may  be  founded  upon  the  real  or  the  imputed 
misconduct  of  the  general  guardian  of  the  infant,  or 
upon  interests,  which  the  guardian  has,  and  which  are 
in  conffict  with  those  of  the  infant.  In  such  cases,  it  is 
obvious,  that  the  infant  must  sue  by  some  other  per- 
son, as  his  next  friend  ;  even  if  he  might  (which  seems 


1  Mitf.  Eq.  PL  by  Jeremy,  85;  Edwards  on  Parties  in  Equity,  182- 
904 ;  CalTert  on  Parties,  ch.  3,  ^  39,  p.  316  -  318. 

s  BCitf.  Eq.  PI.  by  Jeremy,  35 ;  Calrert  on  Parties,  ch.  3,  ^  39,  315, 
316. 

5  Biitf.  Eq.  PI.  by  Jeremy,  85,  26;  Cooper,  Eq.  PI.  27,  29;  1  Harris. 
Ch.  Pr.  by  Newl.  ch.  57,  p.  361 ;  Hinde,  Ch.  Pr.  3;  1  Smith,  Ch.  Pr. 
54,  55. 

^  Morgan  v.  Thorn,  7  Mees.  &  Wels.  400,  406.  In  this  case,  the 
rights  and  duties  of  a  jMrochein  ami  were  largely  discussed* 
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to  be  matter  of  great  doubt)  sue  by  his  guardian  in 
ordinary  cases.  ^ 


^  At  law,  an  infant,  having  a  guardian,  may  sue  by  his  guardian,  as 
such,  or  by  his  next  friend,  though  he  must  always  defend  by  his  guar- 
dian. S  Inst.  961 ;  1  Black.  Comm.  464.  Why  he  should  not  be  permit* 
ted  to  sue  and  be  sued  in  Equity  in  the  same  manner,  does  not  seem  to 
be  easily  explicable  upon  principle.  It  is  commonly  said,  that  in  Equity 
he  must  defend  himself,  as  at  law,  by  his  guardian  ;  but  that  he  cannot 
sue  by  his  guardian,  but  only  by  his  next  friend.  It  is,  howerer,  laid 
down  in  the  Practical  Register  (Wyatt,  Pr.  Reg.  212),  that  *'  It  should 
seem,  that  an  infant  may  sue  in  Equity,  either  by  himself,  by  prochein 
amij  or  by  guardian,  as  the  Ckmrt  pleases.*'  And  it  is  added;  *'  So  it 
should  seem  he  may  defend,  &c.  But  the  course  is  not  to  call  the 
guardian  by  that  name,  but  by  the  name  of  next  friend ;  yet  if  he  is  call- 
ed by  the  name  of  guardian,  it  is  no  cause  of  demurrer."  The  same  doc- 
trine is  laid  down  in  the  Cursus  Canoell.  (p.  463),  where  it  is  also  ex- 
plicitly stated,  that  an  infant  may  defend  by  either  of  these  ways.  The 
Pract.  Reg.  cites  Tothill,  10,  108,  109,  in  support  of  its  positions ;  but 
they  are  cases  of  the  answer  of  an  infant.  And  in  Wood  v.  Norton, 
Tothill,  109,  a  demurrer,  because  an  infant  sued  by  his  frockein  ami^ 
and  not  by  his  guardian,  was  overruled.  See  also  Co.  Litt.  135  (b); 
Hargrave's  note  (1).  When  it  is  said,  that  he  must  sue  and  be  sued  by 
his  guardian,  it  is  not  to  be  understood,  as  of  course,  that  it  is  by  his  gen- 
eral guardian,  but  by  his  guardian  ad  Utem,  adotkitted  by  the  Court  for 
this  purpose.  The  person,  so  admitted  as  guardian  ad  litem,  is  usually, 
unless  special  reasons  to  the  contrary  appear,  the  general  guardian,  if  the 
infant  have  any.  Where  an  infant  sues,  or  defends  at  law  by  his  guar- 
dian, the  latter  must  have  a  warrant ;  though  if  he  sues  by  his  next  friend, 
the  jnrochein  ami  need  not ;  but  both  the  guardian  and  prochein  ami  must 
be  admitted  by  the  Court  in  Equity  as  well  as  at  law.  Chandler  v.  Vi- 
lett,  2  Saund.  117  (/)  ;  Mr.  Sergeant  Williams's  note  (1)  ;  Fitz.  N.  B. 
87, 1.  (63, 1.) ;  1  Tidd.  Pr.  ch.  3,  p.  70 ;  Turner  v.  Turner,  2  Str.  709. 
Lord  Coke  has  remarked,  that  in  our  books  the  names  of  guardian  and 
prochein  ami  are  sometimes  taken  the  one  for  the  other,  because  the 
guardian  and  prochein  ami  are  oftentimes  aU  one,  as  the  guardian  in 
socage  is  also  i^rocAein  omt.  2  Inst.  261.  The  authority  of  a  prochein 
ami  to  sue  for  an  infant  seems  derived  from  certain  statutes  passed  in  the 
reign  of  Edward  I.  Stat,  of  Westm.  1,  ch.  48,  (2  Inst.  261) ;  and  Stat, 
of  Westm.  2,  ch.  15,  (2  Inst.  390)  ;  Co.  Litt.  135,  (b)  ;  Harg.  note  (1); 
Turner  v.  Turner,  2  Str.  709.  In  practice,  in  the  Courts  of  Law,  an 
infant  generally  sues  by  his  prochein  ami ;  but  in  all  cases  defends  by  his 
guardian.  2  Saund  R.  117  (/) ;  Sergeant  Williams's  note  (1)  ;  Co. 
Litt.  135,  (b)  \  Harg.  note  (1).  Perhaps  the  rule  in  Equity  may  not  be 
different  in  substance  from  that  at  law:  though  the  practice  may  be 
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^  69.  The  next  friend  thus  named  is  liable  to  the 
costs  of  the  suit,  and  to  the  censure  of  the  Court,  if 
the  suit  is  wantonly  and  improperly  instituted.  But 
if  the  infant  attains  twenty-one  years,  and  afterwards 
thinks  proper  to  proceed  in  the  cause,  he  is  liable  to 
the  whole  costs.^  If  the  person,  who  thus  acts  as  a 
friend  of  the  infant,  does  not  lay  his  case  properly  be- 
fore the  Court,  by  collusion,  neglect,  or  mistake,  a  new 
Bill  may  be  brought  on  behalf  of  the  infant.  And  if  a 
defect  appears  on  the  hearing  of  the  cause,  the  Court 
may,  and,  in  favor  of  infants,  generally  does,  order  it 
to  stand  over,  with  liberty  to  amend  the  Bill.^ 

§  60.  As  some  check  upon  the  general  license  to 
institute  a  suit  in  behalf  of  an  infant,  if  it  be  repre- 
sented to  the  Court  of  Equity,  that  the  suit  preferred 
in  his  name  is  not  for  his  benefit,  an  inquiry  into  the 
facts  will  be  directed  to  be  made  by  one  of  the  Mas- 
ters of  the  Court ;  and  if  he  reports,  that  the  suit  is 
not  for  the  benefit  of  the  infant,  the  Court  will  stay 
the  proceedings.'  If  two  suits  for  the  same  purpose 
are  instituted  in  the  name  of  an  infant  by  different 
persons,  acting  as  his  next  friend,  the  Court  will  direct 
an  inquiry  to  be  made  in  the  same  manner,  which  suit 
is  most  for  the  benefit  of  the  infant ;  and,  when  that 
point  is  ascertained,  it  will  stay  proceedings  in  the 

onivenslly  to  sue  in  the  name  of  a  prochein  ami,  and  not  in  that  of  a  guar- 
dian.   See  Offley  v.  Jenny,  3  Ch.  R.  92,  (51). 

1  Bfitf.  Eq.  PI.  by  Jeremy,  26 ;  Cooper,  Eq.  PI.  39. 

3  Mitf.  Eq.  PL  by  Jeremy,  26,  27 ;  Id.  39,  note  (t)  ;  Id.  55,  note  (m); 
Pritchaid  V.  Quinchant,  Amb.  R.  147,  148.  As  a  child  in  ventre  $a  mere 
18  by  law  capable  of  taking  property  to  all  intents  and  purposes,  the  same 
as  if  actually  born,  it  has  been  decided,  that  a  Bill  may  be  exhibited  on 
behalf  of  soeh  infant  in  ventre  $a  mere  by  its  next  friend.  In  a  ease  of 
this  sort,  upon  a  Bill  filed,  the  Court  granted  an  injunction  to  stay  waste. 
See  Hale  v.  Hale,  Prec.  Ch.  50 ;  Cooper,  Eq.  PI.  29. 

>  Mitf.  £q.  PI.  by  Jeremy,  27 ;  Cooper,  Eq.  PI.  28 ;  Da  Costa  v.  Da 
CosU,  3  P.  Will.  140. 

£Q.  PL.  9 
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Other  suit.^  This  course  is  indispensable  to  the  secu- 
rity of  the  rights  of  the  infant,  since  his  consent  to  a 
Bill  filed  in  his  name  is  not  necessary.' 

^61.  In  the  next  place,  in  relation  to  married 
women,  or,  as  they  are  technically  called,  femes  co- 
vert, kfeme  covert^  if  her  husband  is  banished,  or  has 
abjured  the  realm,  or  has  been  transported  for  felony, 
may,  both  at  Law  and  in  Equity,  maintain  a  suit  in 
her  own  name,  as  a  feme  sole.*  But,  except  in  these, 
and  some  other  privileged  cases  of  a  kindred  nature,^  a 
feme  covert  cannot,  at  Law,  sue  except  jointly  with 

1  Mitf.  Eq.  PI.  by  Jeremy,  27,  28 ;  Cooper,  Eq.  PI.  28,  29 ;  Gage  v. 
Stafford,  1  A'^es.  R.  544,  545. 

«  Mitf.  Eq.  PI.  by  Jeremy,  28 ;  Cooper,  Eq.  PI.  27,  28 ;  Turner  v. 
Turner,  2  Eq.  Abridg.  238 ;  S.  C.  2  Str.  708 ;  Andrews  v.  Cradock, 
Prec.  Ch.  376. 

3  Mitf.  Eq.  PI.  by  Jeremy,  28  ;  Co.  Litt.  132,  (b)  ;  Id.  133 ;  Cooper, 
Eq.  PI.  24,  30  ;  Countess  of  Portland  v.  Prodgers,  2  Vem.  104  ;  New- 
Bome  V,  Bowyer,  3  P.  Will.  37,  38 ;  1  Fonbl.  Eq.  B.  1,  ch.  2,  §  6, 
note  (p), 

*  That  there  are  some  other  excepted  or  privileged  cases,  has  been 
solemnly  decided.  Thus,  it  has  been  held,  that  if  the  husband  is  an 
alien  enemy,  his  wife,  domiciled  in  the  realm,  may  sue  as  nfemesoU, 
Deerly  v.  Countess  of  Mazarine,  1  Salk.  116  ;  S.  C.  1  Ld.  Raym.  147. 
So,  where  the  husband  is  an  alien  domiciled  abroad,  and  has  never  been 
within  the  realm,  or  where  he  has  voluntarily  abandoned  her  here,  and  is 
under  a  disability  to  return.  De  Gaillon  v.  L'Aigle,  1  Bos.  &  Pnll.  357 ; 
Kay  V.  Duchess  De  Pienne,  3  Campb.  123.  ^o,  where  the  husband  has 
deserted  the  wife  in  a  foreign  country,  and  she  comes  here  and  maintains 
herself  as  n  feme  sole.  Gregory  v.  Paul,  15  Mass.  R.  31.  So,  where 
the  husband  in  a  foreign  state  compels  his  wife  to  leave  him,  and  she 
comes  here,  and  maintains  herself  as  a  feme  sole.  Abbot  v.  Bayley,  6 
Pick.  R.  89.  These  last  two  cases,  it  will  be  seen,  were  decided  in 
America;  but  they  seem  well  supported  by  the  principles  established  in 
the  English  cases.  The  cases  of  Walford  v.  De  Pienne,  2  Esp.  R.  554 ; 
Franks  v.  De  Pienne,  2  Esp.  R.  587,  ^nd  De  Gaillon  v.  L'Aigle,  1  Bos. 
&  Pull.  357,  went  much  farther.  But  it  is  questionable,  whether  these 
latter  cases  would  now  be  supported  in  England,  as  they  were  greatly 
modified,  if  not  overturned,  by  the  cases  of  Kay  v.  De  Pienne,  3  Campb. 
R.  123  ;  Marshall  v.  Rutton,  8  T.  R.  545 ;  Bogett  v.  Frier,  11  East,  301 ; 
Farrar  v,  Granard,  4  Bos.  &  Pull.  80 ;  Clancy  on  Marr.  Women,  57*^02 ; 
Calvert  on  Parties,  ch.  3,  §  21,  p.  265-274. 
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her  husband ;  for  she  is  deemed  to  be  under  the  pro- 
tection of  her  husband ;  and  a  suit  respecting  her 
rights  or  interests  must  be  with  the  assent  and  co- 
operation of  her  husband.^  The  rule  in  suits  in  Equity 
is,  in  ordinary  cases,  the  same  as  at  Law ;  and  the 
husband  must  join  in  the  suit.^  But  there  are  excep- 
tions in  Equity,  which  are  wholly  unknown  at  Law. 
Thus,  if  a  married  woman  (as  sometimes  happens) 
claims  some  rights  in  opposition  to  the  rights  claimed 
by  her  husband,  and  it  becomes  proper  to  vindicate 
her  rights  against  those  of  her  husband,  at  Law  she 
cannot  maintain  any  suit  against  him.  But  in  Equity 
she  may  maintain  a  suit  against  him,  and  all  others, 
who  may  be  proper  or  necessary  parties.^  In  such  a 
suit,  she  cannot  act  under  the  advice  or  protection  of 
her  husband,  and  therefore  she  is  allowed  to  seek  the 
protection  of  some  other  person,  who  acts  as  her  next 
friend ;  and  the  Bill  is  accordingly  exhibited  in  her 
name  by  such  next  friend.^  But  in  this  respect  she 
is  differently  placed  from  an  infant ;  for  no  person  can 


1  Mitf.  £q.  PI.  by  Jeremy,  28 ;  Edwards  on  Parties  in  Equity,  144- 
153;  Calvert  on  Parties,  ch.  3,  ^  21,  p.  965-274. 

«  Mitf.  Eq.  PI.  by  Jeremy,  28,  104 ;  Cooper,  Eq.  PI.  24,  30 ;  New- 
some  V.  Bowyer,  3  P.  Will.  37,  38 ;   1  Fonbl.  Eq.  B.  1,  cb.  2,  ^  6,  note 

3  2  Story  on  Eq.  Jurisp.  $  1368 ;  Cannal  v.  Backle,  2  P.  Will.  243, 
244 ;  Lady  Strathmore  «.  Bowes,  1  Yes.  jr.  22 ;  Kirk  v.  Clark,  Prec. 
Ch.  275 ;  Lamport  v.  Lamport,  1  Yes.  jr.  21 ;  Rivet  v.  Lancaster,  TothiU, 
R.  93  -  97.  Cases  of  this  sort  frequently  arise,  where  the  wife  has  sep- 
arate property,  or  other  rights,  secured  by  a  settlement,  and  by  agree- 
ments for  a  settlement,  and  what  i»  called  the  Wife's  Equity  to  a  set- 
tlement out  of  property  bequeathed,  or  otherwise  coming  to  her,  during 
the  marriage,  and  not  yet  reduced  into  possession.  See  2  Story  on 
£q.  Jurisp.  ch.  36,  §  1402-1428;  1  Fonbl.  Eq.  B.  1,  ch.  2,  §  6,  note 

W,  («),  iPh 

4  Mitf.  Eq.  PI.  by  Jeremy,  28,  104,  105 ;  Cooper,  Eq.  PI.  24,  30 ; 

1  Newl.  Ch.  Pr.  ch.  2,  §  1,  p.  53 ;  Brooks  v.  Brooks,  Prec.  Ch.  24 ; 
Griffith  V.  Hood,  2  Yes.  452  ;  Elibank  v.  Montolieu,  5  Yes.  737. 
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exhiUt  a  Bill  as  her  next  friend,  without  her  consent ; 
whereas,  an  infant's  consent  to  a  Bill  filed  in  his  name 
is  not  necessary.^  Where  a  suit  is  brought  by  the 
husband  in  his  own  name  and  in  that  of  his  wife,  it  is 
considered  as  his  suit  only,  and  accordingly  it  will  not 
be  absolutely  binding  on  her.^ 

^  62.  In  like  manner,  the  husband  may  sue  .the 
wife  in  Equity,  for  the  purpose  of  enforcing  his  own 
marital  rights  against  her  property,  whether  such  rights 
result  from  her  ante-nuptial  agreement,  or  from  the 
general  principles  of  Law  or  Equity;*  or  whenever 
he  seeks  relief  upon  some  claim  adverse  to  or  in  op- 
position to  his  wife ;  *  for  (it  has  been  well  said)  it  is 
constant  experience,  that  the  husband  may  sue  the 
wife,  or  the  wife  the  husband  in  Equity,  notwith- 
standing, at  Law,  neither  of  them  can  sue  the  other.' 

^  63.  In  cases,  where  the  wife  has  a  separate  prop- 
erty, it  is  often  stated,  that  in  respect  to  this  property, 
she  may  sue  and  be  sued  in  Equity,  as  a  feme  sole^ 
Perhaps  this  is  laying  down  the  rule  too  broadly ;  for  it 
is  the  ordinary  course,  at  least  for  conformity's  sake,  to 
join  the  husband  in  such  cases  as  a  party.  In  prac- 
tice, where  the  suit  is  brought  by  tbe  wife  for  her 
separate  property,  the  husband  is  sometimes  made  a 
co-plaintiff.     But  this  practice  is  incorrect ;  and  in  all 

1  Mitf.  Eq.  PL  by  Jeremy,  SB;  Cooper,  Eq.  PI.  30;  Andrews  ». 
Cradock,  Prec.  Ch.  376 ;  S.  C.  1  Eq.  Abridg.  839 ;  Penniogton  «.  Al- 
Tin,  1  Sim.  &  Stu.  264. 

s  Grant  v.  Van  Schoonhoyen,  9  Paige,  R.  956.     Post,  ^  361. 

3  3  Story  on  Eq.  Jurisp.  ^  1368  ;'Cannal  v.  Bnekle,  S  P.  Will.  S43, 
344 ;  CaWert  on  Parties,  ch.  3,  ^  81,  p.  865-274. 

^  Hanrott «.  Cadwallader,  3  Russ.  &  Mylne,  545. 

^  Cannal  «.  Backle,  2  P.  Will.  343,  844;  Ex  parte  Strangeways,  S 
Atk.  478:  1  Fonbl.  Eq.  B.  1,  ch.  3,  $6,  note  (n) ;  Brooks  v.  Brooks, 
Prec.  Ch.  34  ;  Mitf.  Eq.  PI.  by  Jeremy,  88. 

*  3  Story  on  Eq.  Jarisp.  (  1368  ;  Newsome  9.  Bowyer,  3  P.  Will.  38, 
Mr.  Cox's  note  A. 
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such  cases  she  ought  to  sue,  as  sole  plaintiff,  by  her 
next  friend ,  and  the  husband  should  be  made  a  partj 
defendant ;  for  he  may  contest,  that  it  is  her  separate 
property  and  the  claim  may  be  incompatible  with  his 

marital  rights.^    Where,  indeed,  the  husband  has  an 

■  ..III  -..II  i.i        , 

1  Sig9l  V.  Pbelps,  7  Simons,  R.  839 ;  S.  P.  Wake  «.  Pwker,  8  Keen, 
R.  59,  70,  73-  75.—  Id  this  last  case,  Lord  Langdale  went  ioto  a  full  ex- 
position  of  the  doctrine ;  and  admitted,  that  the  practice  had  often  been 
diflerent  ironi  the  true  nile.    His  lan^aage  was  as  Ibllows.     **It  has 
undoubtedly  been  very  usaal  to  file  such  BiUs,  and  many  decrees  bsTs 
been  made  without  objection  in  suits  instituted  by  the  husband  and  wife 
for  the  wife's  separate  estate,  the  Court  itself  taking  care,  that  the  separ- 
ate estate  of  the  wife  reooveied  in  soeh  saits  shall  be  protected  horn  the 
husband.   Thus,  in  Griffith  «.  Hood,  (3  Yes.  sen.  459^  the  Bill  was  filed 
by  the  husband  and  wife  for  the  separate  estate  of  the  wife.    Lord  Hard- 
wicke  said  ;  '  Where  there  is  any  thing  for  the  separate  use  of  the  wife, 
a  Bill  ought  to  be  brought  by  her  next  firiend  for  her ;  otherwise  it  is  her 
husband's  Bill.    However,  there  have  been  many  cases  of  such  Bills,  and 
the  Court  has  taken  care  of  the  wife,  and  ordered  payment  to  some  per- 
son for  her.'    And  in  that  case  he  ordered  the  interest  of  the  money, 
which  was  to  be  invested,  to  be  paid  to  the  wife,  or  some  person  anthof- 
iied  by  her  for  her  separate  use.    And  it  is  in  this  way,  that  the  Court 
now  commonly  acts  in  such  cases,  and  it  does  not  appear,  that  any  valid 
objection  can  be  made  to  the  practice.   If  the  amount  of  the  sum  recovered 
be  all,  that  the  wife  is  entitled  to,  and  if  the  sum  so  recovered  be  secured 
to  her  separate  use,  she  has  all,  that  she  could  obtain  in  any  suit,  and 
could  make  no  further  or  renewed  claim  against  the  aoooooting  psrty, 
who  had  been  compelled  by  the  suit  to  satisfy  her  demand.    In  the  case 
of  Chesslyn  v.  Smith,  (8  Yes.  183,)  where  stock  was  settled  to  the 
separate  use  of  a  married  woman,  and  after  her  death  for  her  husband 
absolutely.  Sir  W.  Grant,  in  a  suit  instituted  by  the  husband  and  wife, 
decreed  a  transfer  of  the  stock  to  the  husband  on  his  giving  personal 
security  for  the  same ;  and  I  think,  that  many  eases  have  occurred  of  suits 
by  husband  and  wife,  in  which  the  wife  may  have  seemed  to  require 
protection  from  the  husband,  and  yet  decrees  have  been  made  with-. 
out  objection.    Nevertheless,  whenever  the  attention  of  the  Court  has 
been  drawn  to  the  subject,  such  soils  have  always  been  eonsadered  to  be 
the  suits  of  the  husbands,  and  to  be  instituted  and  prosecuted  by  them, 
and  under  their  influenee.    The  husband,  having  the  power  to  use  his 
wife's  name,  may  file  the  Bill  without  her  knowledge,  and  may  proeeoiite 
it  in  a  manner  not  fevorable  to  her  interests.    If  the  wife's  clttm  be  not 
of  a  liquidated  or  specific  sum,  but  of  a  sum  to  be  ascertained  by  an  ae- 
eonnt,  though  the  Court  might,  and  oertainly  would,  protect  her  in  the 
enjoyment  of  the  snm  recovered  upon  the  aoconnt,  that  sum  might  not 
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adverse  interest,  he  is  a  necessary  and  proper  party 
defendant.     Where  he  has  no  such  interest,  it  is  still 


be  the  just  amount  of  her  right,  because  the  account  taken  under  the  pro- 
ceedings may  not  have  been  properly  taken ;  and  if  the  principle  be,  as 
I  think  it  is  in  those  cases,  that  the  wife  is,  as  to  her  separate  estate,  en- 
titled to  prosecute  the  suit  by  her  own  authority,  independently  of  her 
husband,  there  seems  to  be  no  reason  why  a  suit,  instituted  by  her  hus- 
band, should  bind  her,  —  why  she  may  not,  at  any  time,  institute  a 
new  suit  for  the  same  matter  by  her  next  friend,  or  why  a  decree  (not 
being  a  decree  for  a  specific  sum  secured  by  the  Court  for  her  separate 
use,  and  there  being  no  evidence  that  it  was  prosecuted  with  her  con- 
sent and  authority)  should  be  a  bar  to  a  new  suit  instituted  by  her  next 
friend.  It  is  true,  as  was  stated  by  Sir  John  Leach,  in  Smyth  v.  Myers, 
(3  Madd.  474,)  that  the  husband,  by  joining  the  wife  as  a  co-plaintiff, 
admits,  that  the  property,  sought  to  be  recovered,  or  secured,  is  the 
separate  property  of  the  wife ;  but  the  wife  appears  to  be  further  entitled 
to  have  the  amount  of  the  sum,  to  be  recovered,  or  secured,  ascer- 
tained by  a  proceeding  of  her  own,  independently  of  her  husband,  and 
the  party  sought  to  be  charged  is  entitled  to  be  protected  against  a 
subsequent  independent  claim  of  the  wife.  And  in  the  subsequent  cause  of 
Hughes  V.  Evans,  (1  Sim.  &  Stu.  185,)  Sir  J.  Leach,  upon  the  authorities 
of  Griffith  V.  Hood  and  Pawlet  v.  Delavel,  there  cited  to  him,  stated,  that 
where  the  husband  and  wife  join  in  the  suit  as  plaintifis,  or  answer  as 
co-defendants,  it  is  to  be  considered  as  the  suit  or  defence  of  the 
husband  alone,  and  that  it  will  not  prejudice  a  future  claim  by  the 
wife  in  respect  of  her  separate  estate  :  and  on  that  opinion  he  acted  in 
Reeve  v.  Dalby,  (2  Sim.  &  Stu.  464.)  It  was  argued,  that  these 
authorities  do  not  apply  to  cases,  in  which  there  is  no  dispute  between 
husband  and  wife ;  but  in  considering  them,  I  think,  that  they  do  not 
admit  of  that  limitation,  and  it  is  necessary  to  regard  the  interests  of 
all  parties.  Not  only  ought  the  wife  to  be  protected  in  the  enjoyment  of 
her  separate  property,  but  the  parties  also,  who  are  sued,  ought  to  be 
protected  against  concurrent  or  consecutive  demands  of  the  husband  suing 
in  the  names  of  himself  and  his  wife,  and  of  the  wife  suing  by  her  next 
friend.  J£  such  suits  were  allowed,  it  is  obvious,  that  great  oppression 
might  be  practised  by  the  husband  and  wife  acting  in  concert  together. 
It  is,  I  presume,  for  reasons  of  this  nature,  that  the  Vice-chancellor  has, 
in  several  instances,  the  notes  of  some  of  which  I  have  seen,  made  orders 
to  amend  Bills  filed  by  the  husband  and  wife  for  the  separate  estate  of  the 
wife,  by  making  the  husband  a  defendant,  and  inserting  the  name  of  a 
next  friend  for  the  wife  as  plaintiff;  and  in  the  case  of  SigeJ,  v,  Phelps, 
(7  Sim.  239,)  he  intimated  his  intention  to  dismiss  the  Bill,  if  the  defend- 
ants would  not  consent  to  a  decree.  And  it  is  for  the  same  reason,  that 
I  have,  though  I  admit  with  reluctance,  come  to  the  conclusion,  that  I 
ought  to  allow  this  demurrer.    I  say  with  reluctance,  because  I  think, 
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proper  to  join  him  in  the  suit  as  the  lawful  protector 
of  his  wife's  interest  in  conformity  to  the  rule  of  law.* 
Where  the  wife  sues  a  stranger,  or  is  sued  by  a 
stranger,  in  respect  to  such  separate  property,  the  hus- 
band is  always  joined  as  a  party  defendant,  if  he  is 
within  the  country,  and  capable  of  being  made  a 
party.*  Where  he  is  not  within  the  country,  so  that 
process  cannot  be  served  upon  him,  the  suit,  if  against 
the  wife  to  charge  her  separate  estate,  may  be  carried 
on  without  him,  with  the  leave  and  under  die  direc- 
tion of  the  Court.* 


that  suits  thus  constituted  are  of  familiar  occurence,  and  I  am  aware,  that 
many  decrees  have  been  made  in  such  suits  without  any  inconyenience 
arising.  I  think  also,  that  in  cases  in  which  the  husband  and  wife  are 
not  hostile,  very  little,  if  any  additional  security  is  obtained  for  the  wife 
by  the  appointment  of  a  next  friend,  the  probability  being,  that  in  such 
cases  the  next  friend  is  appointed  by  the  wife' on  the  recommendation  of 
the  husband.  If  a  Bill  by  husband  and  wife  for  the  wife's  separate  estate 
were  brought  to  a  hearing,  if  the  separate  estate  consisted  of  a  specific 
sum  recovered  and  payable,  and  capable  of  being  secured  to  the  separate 
use  of  the  wife,  I  should  think,  that  a  decree  ought  to  be  made.  And 
in  many  other  cases,  I  apprehend,  that,  with  no  more  attention  than  the 
Court  owes  to  the  suitors,  efiectual  means  might  be  employed  to  ascer- 
tain, whether  the  suit  was  carried  on  with  the  free  consent  of  the  wife, 
and  to  secure  the  defendants  from  any  further  claims  on  her  part.  But 
confining  myself  to  the  present  case,  in  which  my  attention  must  be  exclu- 
mvely  directed  to  the  statements  made  in  the  Bill,  in  which  the  objection 
is  made  by  the  defendants  at  the  earliest  period  in  the  cause,  and  in 
which  the  separate  estate  of  the  wife  partly  consists  of  a  sum  to  be  ascer- 
tained by  account,  I  think  myself  bound  to  giye  effect  to  the  objection." 
See  CalTcrt  on  Parties,  ch.  3,  ^  21,  p.  365-374. 

1  lillia  V.  Airey,  1  Yes.  jr.  378 ;  2  Story  Eq.  Jurisp.  §  1368 ;  Smyth 
V.  Myers,  3  Madd.  R.  474. 

s  Ante,  §  61 ;  Thorby  v.  Yeates,  1  Younge  &  ColL  New  B.  438. 

3  Dubois  V.  Hole,  1  Eq.  Abridg.  65 ;  S.  C.  2  Yem.  614 ;  Bell  v  Hyde, 
Piec.  Ch.  3S8 ;  Mitf.  Eq.  PI.  by  Jeremy,  105 ;  Carleton  v.  Menzie,  10  Yes. 
443 ;  Bunyan  v.  Mortimer,  6  Madd.  R.  278 ;  Garey  «.  Whittingham,  1 
Sim.  Si  Stu.  163.  —  Mr.  Fonblanqne,  speaking  on  this  subject  (1  Fonbl. 
Eq.  B.  1,  ch.  2,  $  6,  note  (p)),  says,  '*  There  are  numberless  cases,  in 
which  the  wife  has  been  allowed,  through  the  medium  of  her  prochein 
cmif  to  sue  her  husband  in  respect  to  her  separate  property.  But  I  haye 
not  been  able  to  find  any  case  at  Law  or  in  Equity,  in  which  she  has  been 
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§  64.  In  the  next  place  in  relation  to  Idiots  and 
Lunatics.  The  care  and  commitment  of  the  custody 
of  the  persons  and  estates  of  idiots  and  lunatics  are 
in  England  the  special  prerogative  of  the  Crown,  and 
are  always  entrusted  by  the  Crown  under  the  royal 
sign-manual  to  the  person  holding  the  great  seal.^ 
By  virtue  of  this  authority,  whenever  any  person  is  by 
an  inquisition  found  to  be  an  idiot  or  lunatic,  the 
person,  holding  the  great  seal,  commits  the  custody  of 
the  person  and  estate  of  such  idiot  or  lunatic  to  some 
suitable  person  or  persons,  who  is  or  are  since  called 
the  committee  or  committees  of  the  idiot  or  lunatic. 
In  all  such  cases  the  idiot  or  lunatic  must  sue  by  the 
committee  or  committees  of  their  estates,  all  of  them 
being  made   parties  plaintifife.'      Sometimes,   indeed, 


allowed  to  sue  or  be  sued  by  a  stranger  merely  in  respect  to  ber  separate 
property  without  her  husband  being  plaintiff  or  defendant."  Mr.  Cox, 
in  his  note  (A)  to  Newsome  v.  Bowyer,  (3  P.  Will.  38),  says  generally, 
that  '*  Kfeme  covert  having  a  separate  estate  may  in  a  Court  of  Equity  be 
sued  as  a  feme  sole,  and  proceeded  against  without  her  husband ;  for,  in 
respect  to  her  separate  property  she  is  looked  upon  as  a/eme  <o2e."  He 
cites  Dubois  v.  Hole,  3  Yem.  R.  614,  and  Bell «.  Hyde,  Prec.  Ch.  338 ; 
in  each  of  which  cases  the  husband  was  made  a  party  to  the  Bill ;  but  it 
being  shown,  that  he  was  beyond  sea,  the  Court  held,  that  the  service  on 
the  husband  might  be  dispensed  with,  and  that  the  process  was  regular 
against  the  wife  alone.  In  Travers  v.  Bulkely,  1  Yes.  386,  Lord  Hard- 
wicke  recognized  the  case  in  2  Yem.  R«.614 ;  but  put  the  decision  upon 
another  ground,  that  the  wife  had  Toluntarily  appeared  and  obtained  time 
to  answer.  He  left  the  point  open,  whether  the  wife  could  be  sued  with- 
out her  husband.  Mr.  Raithby,  in  his  note  to  3  Yem.  614,  has  referred 
to  some  MS.  cases,  proceeding  on  the  general  ground.  In  Regnes  «. 
Lewis,  1  Cb.  Cas.  36,  where  a,  feme  covert  sued  without  her  husband,  a 
demurrer  for  that  oanse  was  overraled.  But  the  drcumetancee  of  the  case 
do  not  appear ;  and  the  husband  may  have  been  a  party  defendant,  as  his 
interest  was  concerned.  See  also  Tothill,  R.  93-96.  See  also  Plomer 
«.  Plomer,  1  Ch.  Rep.  68 ;  Ante,  §  63,  note. 

1  Mitf.  Eq.  PI.  by  Jeremy,  39;  8  Story  on  Equity  Juiisp.  ^  1363- 
1366 ;  Calvert  on  Parties,  ch.  3,  §  36,  p.  304. 

»  Mitf.  Eq.  PI.  by  Jeremy,  39 ;  1  Newl.  Ch.  Pr.  eh.  3,  (  I,  p.  64 ; 
Com.  Dig.  Chancery,  E.  3 ;  Cooper,  Eq.  PL  31,  38 ;  FoUer  «.  Lance,  1 
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informatioas  are  exhibited  by  the  Attorney- General 
on  behalf  of  idiots  and  lunatics,  considering  them  as 
under  the  peculiar  protection  of  the  Court,  and  par- 
ticularly^  if  the  interests  of  the  committee  have  clashed, 
or  may  clash  with  their  interests ;  or  if  they  have  no 

Ch.  Cas.  19 ;  Attorney-Greneral  v.  Woolrieh,  1  Ch.  Cas.  153 ;  Rldler  v. 
Ridler,  1  Eq.  Abridg.  279 ;  Attoniey-Geoeral  v.  Panther,  2  Dick.  748 ; 
Attorney-GeDeral  v.  Tiler,  1  Dick.  378 ;  Shelford  on  Idiots  and  Lunat. 
ch.  10,  ^  1,  p.  415,  &e.  Id  actions  at  law,  idiots  (it  is  said)  mast  sae 
aad  defend  in  their  own  name,  and  appear  in  person,  and  not  by  guardian, 
or  prochein  anUj  or  attorney,  but  any  one,  who  prays  to  be  admitted,  may 
sue  as  their  next  friend.  But  in  actions  at  law,  lunatjps,  if  of  age,  must 
appear  by  attorney;  and  if  within  age  by  guardian.  Co.  Litt.  135  (b). 
Beverly's  case,  4  Co.  Rep.  124,  (b)  ;  2  Saund.  R.  333,  Sergeant  Wil- 
liams's note  (4) ;  Com.  Dig.  Idiot,  D.  7.  In  Orteges  v.  Messere,  7  John. 
Ch.  R.  139,  Mr.  Chanceller  Kent  held,  that  it  is  not  necessary  for  a 
lunatic  to  be  made  a  party  plaintiff  to  a  Bill  by  his  committee,  to  set  aside 
an  act  done,  while  the  party  was  under  lunacy.  On  that  occasion  he  used 
the  following  language :  ''It  is  not  necessary  for  the  lunatic  herself  to  be 
a  party  plaintiff  with  her  committee,  to  set  aside  an  act  done  by  her,  while 
she  was  under  mental  imbecility.  The  same  objection  was  made  in  the 
case  of  the  Attorney-General,  on  behalf  of  Smith,  a  lunatic,  v.  Farkhurst 
(1  Cb.  Cas.  112),  and  oyenuled  by  the  Lord  Keeper.  The  suit,  in  that 
case,  was  for  relief  against  an  act  done  by  the  lunatic  while  a  lunatic.  In 
another  case,  Ridlerv.  Ridler  (1  Eq.  Cas.  Abr.  279),  the  Bill  was  by  the 
lunatic  and  his  committee  to  set  aside  a  settlement  made  by  him  while  a 
lunatic,  and  a  demurrer  was  put  in,  because  the  lunatic  was  a  party  with 
his  committee,  and  the  demurrer  was  oTerruled.  It  would  seem,  there- 
fore, to  be  immaterial,  and  but  matter  of  form.  The  lunatic  may  be  joined 
with  the  conunittee,  or  omitted,  according  to  these  cases.  There  was  a 
distinction  suggested  in  the  case  of  the  Attorney-General,  on  behalf  of 
Woolrkh, «.  Woolrieh,  (1  Ch.  Cas.  153,)  between  the  oases  of  a  Bill  to 
set  aside  an  act  done,  while  the  party  was,  and  before  he  was,  a  lunatic ; 
but  that  distinction  is  not  to  be  found  in  the  two  cases,  which  have  been 
sited.  The  general  practice,  however,  is  to  unite  the  lunatic  with  the 
committee,  as  was  done  in  2  Yern.  678.  But  there  does  not  appear  to  be 
any  use  in  it,  or  any  necessity  for  it,  as  the  committee  have  the  exclusive 
custody  and  control  of  the  estate  and  rights  of  the  lunatic.  The  lunatic 
may  be  considered  as  a  party  by  his  committee ;  and,  like  trustees  of  an 
insolvent  debtor,  the  committee  hold  the  estate  in  trust,  under  the  direction 
of  this  Court."  See  also  Brasher's  Ez'ors.  v.  Van  Cortlajidt,  2  John. 
Ch.  R.  245,  401 ;  Edwards  on  Parties  in  Equity,  294-316  ;  Calvert  on 
Parties,  ch.  3,  ^  26,  p.  303,  304. 
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committee.^  But  in  such  informations  it  is  not  proper 
to  name  the  lunatic  as  a  relator,  but  as  a  party ;  and 
it  is  the  common  practice  to  require  some  third  person 
to  be  named  as  relator,  that  he  may  be  answerable 
for  the  costs.* 

^  66.  In  some  of  the  States  in  America,  the  Courts 
of  Equity  are  intrusted  with  the  like  authority  to 
appoint  committees  for  idiots  and  lunatics;  and  in 
such  cases  the  idiots  and  lunatics  sue  by  their  commit- 
tees. In  other  States,  idiots  and  lunatics  are  by  law 
placed  under  guardians  appointed  by  other  Courts, 
and  ordinarily  by  the  Courts  of  Probate  of  the  State. 
In  such  cases  the  idiots  and  lunatics  sue  and  defend 
suits  by  their  proper  guardians,  unless  some  other  is 
specially  appointed  for  that  purpose.^ 


1  Mitf.  Eq.  PI.  by  Jeremy,  29  ;  Attorney-General  v,  Woolrich,  I  Ch. 
Gas.  153;  Attorney-General  v.  Parkhorst,  1  Ch.  Caa.  113;  Attorney- 
General  V.  Panther,  3  Dick.  748. 

8  Attorney-General  •.  TUer,  1  Dick.  378 ;  S.  C.  2  Eden,  R.  230.  In 
some  of  the  cases  a  distinction  seems  to  be  taken  between  an  information 
in  behalf  of  an  idiot,  and  one  in  behalf  of  a  Innatie.  It  is  said  in  the  case 
of  the  former,  the  idiot  need  not  be  a  party.  In  the  case  of  the  latter,  the 
lunatic  must.  See  Attorney-General «.  Woolrich,  1  Ch.  Cas.  153  ;  At- 
torney-General V.  Tfler,  1  Dick.  378;  S.  C.  3  Eden,  330.  Perhaps 
this  may  arise  from  the  difference,  that  in  the  case  of  an  idiot  the  King 
has  a  beneficial  interest  in  his  estate  ;  and  in  the  case  of  a  lunatic  he  has 
only  a  trust  while  he  is  insane.  See  2  Story  Comm.  on  Eq.  Jurisp. 
§  1336,  and  notes.  Where  an  information  is  filed  in  behalf  of  a  lunatic, 
who  has  no  committee,  the  Court  will  give  directions  to  have  a  commit- 
tee appointed,  and  in  the  mean  time  proceed  to  make  orders  for  the  care 
of  the  property.  Mitf.  Eq.  PI.  by  Jeremy,  39,  30,  and  note.  Where  in 
a  suit  the  committee  of*  an  idiot  or  a  lunatic  has  an  adverse  interest,  the 
suit  may  be  instituted  by  another  person,  specially  authorised  by  the 
Court.    Mitf.  Eq.  PI.  by  Jeremy,  29,  30,  104 ;  Cooper,  Eq.  PI.  33. 

3  Thus,  for  example,  in  New  York,  by  statute,  the  Court  of  Chancery 
has  the  care  and  custody  of  idiots  and  lunatics,  and  entire  jurisdiction  over 
the  subject  in  all  its  general  relations.  Revised  Code  of  New  York, 
1839,  Vol.  3,  Pt.  3,  ch.  5,  tit.  3,  p.  51,  &c.  In  matter  of  Wendell,  1 
John.  Ch.  R.  600;  Brasher  v.  Van  Cortlandt,  3  John.  Ch.  R.  343,  346. 
On  the  other  hand,  in  Massachusetts,  the  Courts  of  Probate  have  the 
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§  66.  Where  persons  are  incapable  of  acting  for 
themselres,  although  not  strictly  either  idiots  or  luna- 
tics, the  suit  may  be  brought  in  their  name,  and  the 
Court  will  authorize  some  suitable  person  to  carry  it 
on  as  their  next  friend.^  But  in  every  such  case  it  is 
in  the  discretion  of  the  Court  to  allow  the  suit  to 
proceed,  or  not ;  and  it  will  order  a  stay  of  proceed- 
ings, or  the  Bill  to  be  taken  off  the  file,  if  the  suit  is 
deemed  improper.^ 

§  67.  In  the  next  place,  who  may  be  sued  in  a 
Bill  in  Equity.  —  In  general  it  may  be  stated,  that 
those  persons,  who  may  sue  in  Equity,  may  also  be 
sued.  But  as  there  is  some  diversity  as  to  the  extent 
and  manner  of  making  defence  by  persons,  who  labor 
under  an  absolute  or  a  partial  incapacity,  it  will  be 
necessary,  although  in  a  very  brief  manner,  to  state 
the  general  principles  and  practice  applicable  to  de- 
fendants. 

§  68.  A  Bill  may  be  exhibited  against  all  bodies 
politic  and  corporate,  against  all  persons,  not  laboring 
under  any  disability,  against  aliens,  and  against 
in&nts,  married  women,  idiots,  and  lunatics;^  and  also 
generally  against  persons  by  law  disabled  to  institute 
or  maintain  a  suit ;  for  they  cannot  plead  their  dis- 
ability in  their  defence.* 

§  69.  In  England,  the  King  and  Queen,  although 


exdasiTe  aalhority  to  appoint  gaaidians  of  idiots  aod  lanatics.  See 
Rensed  Statutes  of  Massackusetts,  1836,  Ft.  S/tit.  7,  ch.  79,  §  8,  9,  p. 
490.    See  Edwards  on  Parties  in  Equity,  180,  183.    Id.  210,  911. 

1  Blitf.  Eq.  PI.  by  Jeremy,  30 ;  Wartnaby  «.  Wartnaby,  Jac.  R.  377 ; 
Cooper,  Eq.  PL  29-31. 

>  Wartnaby  v.  Wartnaby,  Jac.  R.  377. 

3  Bfitf.  Eq.  PL  by  Jeremy,  30,  102,  103 ;  Edwards  on  Parties  in 
Equity,  151.    Id.  180,  181.    Id.  195.    Id,  211.    Id.  218. 

4  Cooper,  Eq.  PL  27  ;  Calvert  on  Parties,  ch.  3,  §  18,  p.  255-260. 
Id.  (91,  p.  266-273.    Id.  (  26,  p.  303,  304.    Id.  $  29,  p.  316,  317. 
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they  may  sue,  are  not  liable  to  be  sued ;  and  in 
America  a  similar  exemption  generally  belongs  to  the 
Government  or  State.  But  in  England,  when  the 
interest  of  the  Crown,  or  of  those,  who  are  under  its 
particular  protection,  is  concerned  in  the  defence  of  a 
suit  in  Equity,  the  Attorney-General,  or,  in  the  vacan- 
cy of  that  office,  the  Solicitor- General,  is  a  necessary 
party,  to  make  a  defendant,  to  support  that  interest.^ 
But  this  doctrine  is  to  be  understood  with  some  limi- 
tations. Where  the  rights  of  the  Crown  are  concerned, 
if  they  extend  only  to  the  superintendence  of  some 
public  trust,  as  in  the  case  of  a  charity,  the  Attorney- 
General  may  be  made  a  party  to  sustain  those  rights.^ 
And  in  other  cases,  where  the  Crown  is  not  in  pos- 
session, and  a  title  vested  in  it  is  not  impeached,  and 
its  rights  are  only  incidentally  concerned,  it  has  been 
generally  considered,  that  the  Attorney-General  may 
be  made  a  party  in  respect  of  those  rights ;  and  the 
practice  has  been  accordingly.^  But  where  the  Crown 
is  in  possession,  or  any  title  is  vested  in  it,  which  the 
Bill  seeks  to  divest  or  afiect,  or  its  rights  are  the 
immediate  and  sole  object  of  the  suit,  the  proper  mode 
of  redress  Is  not  by  a  Bill,  but  by  a  petition  of  right.^ 
Upon  such  petition  the  Crown  ordinarily  directs,  that 
right  be  done  to  the  party ;  and  the  petition  is  then 
referred  to  the  Chancellor  to 'be  executed  according 
to  law,  and  directions  are  given,  that  the   Attomey- 


1  Mitf.  Eq.  PI.  by  Jeremy.  30,  102  ;  CaWert  on  Parties,  ch.  3,  §  S6,  p. 
301  -  808. 

»  Mitf.  Eq.  PI.  by  Jeremy,  30. 

'  Mitf.  Eq.  PI.  by  Jeremy,  30  ;  Cooper,  Eq.  PI.  32 ;  Balch  v,  Wastell, 
1  P.  Will.  445  ;  Bolder  v.  Bank  of  England,  10  Yes.  352. 

*  Cooper,  Eq.  PI.  22,  23 ;  Mitf.  Eq.  PI.  by  Jeremy,  31 ;  Reeve  v. 
Attorney-General,  2  Atk.  223;  HoTenden  v.  Lord  Annesley,  2  Sch. 
&  Lefir.  617,  618. 
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General  should  be  made  a  party  to  the  suit.^  In 
some  cases,  indeed,  a  suit  may  be  instituted  in  the 
Court  of  Exchequer,  as  a  Court  of  Revenue  and 
general  auditor  of  the  King,  and  relief  may  be  there 
obtained  by  the  plaintiff  against  the  Crown,  the 
Attomey*General  being  made  a  party .^ 

§  70.  Bodies  politic  and  corporate,  and  persons  of 
full  age,  not  laboring  under  any  disability,  defend  a 
suit  by  themselves.  But  infants,  idiots,  and  lunatics 
are  incapable,  by  themselves,  of  defending  a  suit,  as 
they  are  of  instituting  a  suit.  Infants  (as  we  have 
seen)  institute  a  suit  in  Equity  by  their  next  friend  ; 
but  they  must  defend  a  suit  by  a  guardian,  who  is 
appointed  by  the  Court,  and  is  usually  their  nearest 
relation,  not  concerned  in  interest  in  the  matter  in 
question.'  Idiots  and  lunatics  defend  a  suit  by  their 
committees,  who  are  by  an  order  of  Cour%  appointed 
guardians  ad  litem  for  that  purpose,  as  a   matter  of 


1  Ibid.  In  America  no  ench  general  remedy  by  a  petition  of  right 
exists  against  the  GoTemment ;  or,  if  it  exists  at  all,  it  is  a  privilege 
created  by  statute  in  a  few  States  only.  In  cases,  where  the  Govern- 
ment has  an  interest  in  the  subject  as  a  matter  of  pablic  trust,  it  is 
presumed,  that  the  Attomey-Greneral  may  be  made  a  defendant,  as  he 
may  be  in  England. 

3  Mitf.  Eq.  PI.  by  Jeremy,  31 ;  Pawlet «.  Attomey-Greneral,  Hardres, 
R.  465  ;  Pool  v,  Attorney-General,  Parker,  R.  272 ;  RecTo  v,  Attorney- 
General,  2  Atk.  223. 

3  Bfitf.  Eq.  PI.  by  Jeremy,  103 ;  Cooper,  Eq.  PI.  29,  109  ;  Jongsma  «. 
Pfiel,  9  Ves.  357 ;  Williams  v,  Wynn,  10  Ves.  159  ;  Tappan  «.  Namao, 
II  Ves.  563 ;  HOI  «.  Smith,  1  Madd.  R.  290 ;  Edwards  on  Parties  in 
Equity,  193,  211 ;  Calvert  on  Parties,  ch.  3,  §  29,  p.  316,  317.  The 
S7th  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United  States, 
January  Term,  1842,  provides  as  follows :  '*  Guardians  ad  litem  to  de- 
lend  a  suit  may  be  appointed  by  the  Court,  or  by  any  judge  thereof, 
for  infimts  or  other  persons,  who  are  under  guardianship,  or  otherwise  in- 
capable to  sue  for  themselves.  All  infants  and  other  persons  so  incapable, 
may  sne  by  their  guardians,  if  any,  or  by  their  prochein  ami,  subject,  how- 
ever, to  such  orders  as  the  Court  may  direct  for  the  protection  of  in&nts 
and  other  persons." 
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course,  in  ordinary  circumstances.^     But  if  an  idiot  or 
lunatic  has   no  committee,  or  the   committee  has  an 


1  Mitf.  £q.  PL  103,  104 ;  Westcombe  «.  We&tcombe,  1  Dick.  R.  233 ; 
Cooper,  £q.  PI.  31,  32 ;  Shelf,  on  Idiots  and  Lanatics,  ch.  10,  §  2,  p.  425, 
&c.  In  Brasher's  Ex'ots.  v.  Van  Cortlandt  (2  John.  Ch.  R.  242,  245), 
Mi.  Chancellor  Kent  held  it  not  neoemary,  in  New  York,  to  make  the 
lunatic  himself  a  party  defendant  to  a  Bill  for  payment  of  his  debts,  but 
his  committee  only,  where  he  had  a  committee.  His  language  on  that 
occasion  was  :  '*  The  Bill  is  against  the  committee,  and  seeks  payment 
of  a  debt  due  from  the  lunatic ;  and  the  question  arises,  whether  the  lu- 
natic ought  to  haye  been  joined  with  his  coomiittee  as  a  party  defendant. 
If  he  had  been  joined,  it  would  seem  to  be  a  mere  matter  of  form,  and 
the  committee  would  have  been  directed,  as  of  course,  to  put  in  his  an- 
swer, as  his  guardians.  It  would  have  been  their  answer,  though  in  his 
name.  If  he  be  made  a  defendant,  he  is  to  answer  by  his  committee. 
(Dickens,  R.  233,  460.)  When  the  committee  are  made  defendants, 
there  can  be  no  use  in  joining  the  lunatic  also,  for  the  custody  of  the 
estate  is  no  longer  in  him,  but  in  this  Court,  under  the  administration  of 
the  committee.  Though  the  books  speak  of  the  lunatic  as  a  proper  party 
(Lloyd's  case,  Dickens,  460),  yet  I  do  not  perceive  its  necessity.  The 
payment  of  tM^  debts  due  from  the  lunatic  is  now  usually  sought  by  a 
petition  to  the  Court,  as  the  funds  are  supposed  to  be  under  its  entire 
control."  He  added,  '*  The  custody  of  the  lunatic  is  committed,  in 
England,  not  to  the  Court  of  Chancery  but  to  an  individual  selected  by 
the  Crown,  who  is  generally,  though  not  always,  the  person,  who  has  the 
custody  of  the  great  seal.  (3  Atk.  635 ;  Dickens,  563.)  But,  here,  the 
charge  of  the  person  and  estate  of  the  lunatic,  and  his  maintenance,  is 
expressly  committed  to  the  Chancellor  (N.  R.  Laws,  vol.  i.  147),  and  the 
duty  of  providing  for  the  payment  of  the  debts  is  specially  enjoined. 
For  this  purpose,  the  committee  is  to  exhibit,  under  oath,  within  six 
months  from  his  appointment,  an  inventory  of  the  estate,  debts,  and  cred- 
its of  the  lunatic  ;  and  whon  the  personal  estate  shall  be  insufficient  for 
the  discharge  of  the  debts,  he  is  to  preseht  a  petition  to  the  Chancellor, 
setting  forth  the  particulars  and  amount  of  the  estate  and  debts.  If  the 
personal  estate  shall  appear  to  be  insufficient,  it  is  made  the  duty  of  the 
Chancellor  to  cause  so  much  of  the  real  estate  to  be  sold  as  shall  be 
necessary  for  the  discharge  of  the  debts.  These  provisions  render  the 
payment  of  the  debts  out  of  the  lunatic^s  estate  no  longer  a  matter  of 
discretion,  but  of  indispensable  duty ;  and  they  contemplate  the  commit- 
tee as  being  charged  (though,  undoubtedly,  under  the  control  and 
direction  of  this  Court)  with  a  trust  to  be  performed  for  the  benefit  of 
creditors,  and  an  agency  in  the  payment  of  the  debts,  and  the  adminis- 
tration of  the  estate.  To  what  extent  these  new  duties  of  the  committee 
may  necessarily  lead,  I  need  not  now  examine,  nor  am  I  altogether 
prepared  to  say.    The  view  of  the  .subject  under  our  statute  is,  certainly, 


CH.  III.]      BILLS    IN   EQUITY  —  DEFENDANTS.  79 

interest  opposite  to  that  of  the  person,  whose  property 
is  intrusted  to  his  care,  an  order  may  be  obtained  for 
appointing  another  person,  as  guardian  ad  litem,  for  the 
purpose  of  defending  the  suit.'  In  like  manner,  if  a 
person  is  in  the  condition  of  an  idiot,  or  lunatic,  al- 
though not  so  found  by  an  inquisition,  or  if,  by  reason 
of  age  or  infirmities,  he  is  reduced  to  a  second  infan- 
cy, the  Court  will,  upon  information,  direct  a  guardian 
ad  litem  to  be  appointed  for  him,  to  defend  a  suit 
against  him.« 

^71.  In  regard  to  married  women,  ordinarily  their 
husbands  must  be  joined  with  them  as  defendants  in 
the  suit,  and  their  answer  must  also  be  joint.'  There 
are  exceptions,  however,  to  the  rule,  in  both  of  its 
requirements.  A  married  woman  may  be  made  a  de- 
fendant, and  answer  as  a  feme  sole  (even,  it  is  said, 
in  some  cases  without  any  order  of  Court)  ;  'as,  for  ex- 
ample, whenever  her  husband  is  plaintiff  in  the  suit, 

greatly  varied  from  that  under  the  English  law ;  and  I  entertain  no  doubt, 
that  the  committee  may  be  called  upon  in  this  Court  by  the  creditors  for 
the  payment  of  their  debts,  without  making  the  lunatic  a  party.  This 
qaestion  of  necessary  parties  is  alwajrs  more  or  less  a  matter  of  dis- 
cretion, depending  on  convenience.  In  this  case,  it  would  be  quite  absurd 
to  bring  in  a  party,  who  has  no  capacity  or  power  of  action,  except  by 
the  very  persons  already  before  the  Court  as  his  trustees,  and  when 
the  Court  is  only  to  look  to  the  certainty  of  the  debt,  and  to  the  state 
of  the  assets,  in  order  to  provi8e  for  its  payment."  See  Eklnrards  on 
Parties  in  Equity,  311-216. 

1  Blitf.  £q.  PI.  by  Jeremy,  103,  104 ;  Snell  v.  Hyatt,  1  Dick.  R.  287  ; 
Howlett  V.  Wilbiaham,  5  Madd.  R.  423 ;  Lloyd  v. ,  2  Dick.  R.  460. 

2  Bfitf.  Eq.  PI.  by  Jeremy,  103,  104 ;  Cooper,  Eq.  PI.  32,  33,  109 ; 
Brassington  v.  Brassington,  2  Anst.  R.  360 ;  Lering  v.  Caverly,  Prec. 
Ch.229;  Wilson  «.  Grace,  14  Yes.  172;  Mr.  Cox's  note  (B.)to  3  P. 
Will.  Ill ;  Gason  «.  Gamier,  1  Dick.  286. 

3  Mitf.  Eq.  PL  by  Jeremy,  104, 105 ;  Cooper,  Eq.  PI.  30,  31, 36 ;  Garey 
V.  Whittingham,  1  Sim.  &  Stu.  163 ;  Lillia  v.  Airey,  1  Yes.  jr.  278 ;  Le 
Neve  V.  Le  Neve,  3  Atk.  648,  649 ;  Clancy  on  Marr.  Women,  ch.  4,  p. 
54-63 ;  Id.  69,  71 ;  Edwards  on  Parties  in  Equity,  151  - 158 ;  Calvert  on 
Parties,  ch.  3,  §  21,  p.  266-273. 
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and  sues  her  as  defendant;  for  in  such  a  case  he 
elects  to  treat  her  as  a  feme  sole  for  the  purposes  of 
the  suit.^  So,  where  her  husband  is  an  exile,  or  has 
abjured  the  realm,  or  has  been  transported  under  a 
criminal  sentence,  or  is  an  alien  enemy,  she  may  be 
sued,  and  answer,  as  a  feme  sole*^  But,  generally,  a 
married  woman  cannot  answer  separately,  when  her 
husband  is  joined,  or  ought  to  be  joined,  as  a  defend- 
ant, in  the  suit,  without  an  order  of  Court  for  that 
purpose,  founded  upon  special  circumstances.^  Thus, 
where  a  married  woman  claims  as  a  defendant,  in 
opposition  to  her  husband,  or  lives  separate  from  him, 
or  disapproves  of*  the  defence,  which  he  wishes  her  to 
make,  she  may  obtain  an  order  of  the  Court  for  liberty 
to  answer  and  defend  the  suit  separately ;  and  in  such 
a  case  her  answer  may  be  read  against  her/  So,  if  a 
married  woman  obstinately  refuses  to  join  in  a  defence 
with  her  husband,  the  latter  may  obtain  an  order  to 
compel  her  to  make  a  separate  defence,*  So,  if  the 
husband  be  abroad,  and  not  answerable  to  the  juris- 


1  Mitf.  Eq.  PL  by  Jeremy,  104,  105 ;  Cooper,  Eq.  PI.  30,  31 ;  Brooks 
V.  Brooks,  Prec.  Ch.  34 ;  Ex  parte  Strangewajrs,  3  Atk.  478 ;  Ainslee 
V.  Medlicott,  13  Yes.  266.  In  such  a  case,  the  wife  does  not  put  in  her 
answer  by  a  guardian ;  but  in  her  own  name,  as  a  feme  sole*  Ex  parte 
Strangeways,  3  Atk.  478. 

9  Mitf.  Eq.  PI.  by  Jeremy,  104, 105 ;  Cooper,  Eq.  PI.  30,  31 ;  Portland 
«.  Prodgers,  2  Vem.  105 ;  Co.  Litt.  132  (i),  133  (a). 

3  Grarey  v.  Whittingham,  1  Sim.  &  Stu.  163 ;  Duke  of  Chandos  v. 
Talbot,  2  P.  Will.  371 ;  Anon.  2  Cas.  Ch.  39 ;  Ward  v.  Meatfa,  2  Cas. 
Ch.  173 ;  Com.  Dig.  Chancery,  K.  2. 

4  Mitf.  Eq.  PI.  by  Jeremy,  104, 105 ;  Cooper,  Eq.  PI.  30,  31 ;  Ex  parte 
Halsam,  2  Atk.  50 ;  Anon.  2  Eq.  Abridg.  66 ;  Wyboum  v.  Blount,  1 
Dick.  R.  155 ;  Duke  of  Chandos  v.  Talbot,  2  P.  Will.  371 ;  Travers  o. 
Bulkely,  1  Yes.  383 ;  S.  C.  1  Dick.  R.  138;  Jackson  v.  Haworth,  X  Sim. 
&  Stu.  161 ;  Cora.  Dig.  Chancery,  K.  2. 

5  Mitf.  Eq.  PI.  by  Jeremy,  105 ;  Cooper,  Eq.  PL  30,  31 ;  Pain  v. , 

1  Ch.  Cas.  296;  Garey  v.  Whittingham,  1  Sim.  &  Stu.  163;  Barry  «. 
Cane,  3  Madd.  R.  472 ;  Murriet  v.  Lyon,  Bunb.  R.  175. 
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diction,  the  plaintiff  in  the  suit  may  obtain  an  order, 
that  she  shall  answer  separately.^  But,  except  under 
drcumstances  of  this  and  a  similar  nature,  a  married 
woman  can  only  defend  a  suit  jointly  with  her  hus- 
band.' 


1  liitf.  £q.  PI.  by  Jeremy,  104,  105  ;  Cooper,  Eq.  PI.  30,  31 ;  Port- 
man  v.  Popham,  Tothill,  R.  75,  [96] ;  Gatey  v.  Whittiiigliam,  1  Sim.  & 
Sta.  163 ;  Bell  v.  Ryde,  Piec.  Ch.  328,  339 ;  Plomer  v.  Plomer,  1  Ch. 
Rep.  68 ;  TniTen  v.  Bolkely,  1  Ves.  383 ;  S.  C.  1  Dick.  R.  138 ;  Carle- 
ton  «.  Menzie,  10  Yes.  442 ;  Banyan  «.  Mortimer,  6  Madd.  R.  878 ;  Bush- 
ell  V.  Bnshell,  1  Sim.  &  Sin.  165 ;  DaboiB  v.  Hole,  3  Vera.  613 ;  Cham- 
bers V.  Bull,  1  Anst.  369 ;  Leithley  v.  Taylor,  1  Dick.  R.  373 ;  GloTer 
V.  Tonng,  Bunb.  R.  167. 

>  Mitf.  £q.  PI.  by  Jeremy,  105 ;  Cooper,  Eq.*  PI.  31 ;  Edwards  on 
Parties  in  Equity,  151  - 158 ;  Calvert  on  Parties,  ch.  3,  $  31,  p.  366-373. 
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CHAPTER  IV. 

PROPER   PARTIES    TO    BILLS. 

^  72.  Let  us,  in  the  next  place,  proceed  to  the 
consideration  of  the  inquiry,  who  are  the  proper  and 
necessary  parties  to  a  Bill.  This  is  a  subject  of  great 
practical  importance,  and  of  no  inconsiderable  difficulty 
in  a  great  variety  of  cases.*  It  has  been  remarked, 
that  Courts  of  .Equity  adopt  two  leading  principles 
for  determining  the  proper  parties  to  a  suit.  One  of 
them  is  a  principle,  admitted  in  all  Courts  upon  ques- 
tions affecting  the  suitor's  person  and  liberty,  as  well 
as  his  property,  namely,  that  the  rights  of  no  man 
shall  be  finally  decided  in  a  Court  of  justice,  unless 
he  himself  is  present,  or  at  least  unless  he  has  had  a 
full  opportunity  to  appear  and  vindicate  his  rights. 
The  other  is,  that  when  a  decision  is  made  upon  any 
particular  subject-matter,   the   rights  of  all   persons, 

^  Cooper,  Eq.  PL  33,  34.  As  far  as  I  know,  there  are  bat  two  works 
which  treat  fully  of  the  sabject  of  parties.  The  first  and  earliest  (pab- 
lished  in  New  York,  in  1833,)  is,  **  A  practical  Treatise  on  Parties  to 
Bills  and  other  Pleadings  in  Chancery,  with  Precedents,  by  Charles  Ed- 
wards, Esq."  The  second  is, ''  A  Treatise  upon  the  Law  respecting 
Parties  in  Suits  in  Equity,  by  Frederic  Calvert,  Esq.,"  published  in  Lon- 
don, in  1837.  Each  of  these  works  has  high  merits  and  will  be  found 
exceedingly  useful  in  practice.  But  the  work  of  Mr.  Calvert  contains  the 
fullest  and  most  systematic  review  of  the  principles,  which  regulate  the 
subject,  as  well  as  the  most  complete  collection  of  the  authorities.  I 
recommend  them  both  to  the  learned  reader,  who  is  desirous  of  making 
a  thorough  examination  of  the  whole  subject;  and  in  this  edition  I 
have  freely  used  such  of  the  materials  famished  by  each,  as  had  escaped 
my  former  researches.  Mr.  Daniell,  also,  in  his  recent  and  excellent 
work  on  the  Practice  of  Chancery,  has  devoted  a  good  deal  of  attention 
and  a  large  space  to  the  subject.  See  1  Daniell,  Ch.  Pract.  ch.  5,  p. 
384-392. 
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whose  interests  are  immediatelj  connected  with  that 
decision,  and  affected  by  it,  shall  be  provided  for,  as 
far  as  they  reasonably  may  be.  In  this  last  respect 
there  is  an  essential  distinction  (as  we  shall  presently 
see)  between  the  practice  of  the  Courts  of  Com- 
mon Law  and  that  of  Courts  of  Equity,  both  in 
England  and  America,  founded  upon  the  different 
nature  and  objects  of  their  particular  organization.^ 
It  is  the  constant  aim  of  Courts  of  Equity  to  do 
com{dete  justice,  by  deciding  upon  and  settling  the 
rights  of  all  persons  interested  in  the-  subject-matter 
of  the  suit,  so  that  the  performance  of  the  decree  of 
the  Court  may  be  perfectly  safe  to  those,  who  are 
compelled  to  obey  it,  and  also,  that  future  litigation 
may  be  prevented.'  Hence,  the  commcNi  expression, 
that  Courts  of  Equity  delight  to  do  justice,  and  not 
by  halves.^  And  hence,  also,  it  is  a  general  rule  in 
Equity  (subject  to  certain  exceptions,  which  will  here- 
after be  noticed),  that  all  persons  materially  interested, 
either  legally,  or  beneficially,  in  the  sulgect-matter  of 
a  suit,  are  to  be  made  parties  to  it,  either  as  plaintifl^, 
or  as  defendants,  however  numerous  they  may  be,  so 
that  there  may  be  a  comjdete  decree,  which  shall  bind 
them  all.^    By  this  means  the  Court  is  enabled  to 


^  CalTert  on  PaitieB,  eh.  1,  §  1,  p.  1,3. 

3  Mitf.  £q.  PI.  by  Jeremy,  163, 164  ;  Id.  39 ;  Cooper,  Eq.  PI.  33 ;  Cald- 
well 9.  Taggart,  4  Peters,  R.  100 ;  West  v.  Randall,  3  Mason,  R.  190 
-196;  Joy  v.  Wirtz,  1  Waslj.  Cir.  R.  617;  Holland  v.  Prior,  1  Mylne 
&  Keen,  940. 

3  Knight  V.  Knight,  3  P.  Will.  333 ;  Post,  §  174. 

4  Mitf.  £q.  PL  by  Jeremy,  164 ;  Cooper,  Eq.  PI.  33,  34 ;  Id.  125 ; 
Palk  V.  Clinton,  13  Ves.  53,  54 ;  Hickock  v.  Scribner,  3  John.  Cas. 
311, 315, 317-319;  Joy  v.  Wirtz,  1  Wash.  C.  R.  517 ;  Caldwell  v.  Tag- 
gart,  4  Peters,  R.  190 ;  Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.  R. 
349;  Calvert  on  Parties,  ch.  1,  ^  1,  p.  1,  3;  Hoxie  v.  Carr,  1  Sumner, 
R.  173 ;  Whiting  v.  Bank  of  United  States,  13  Peters,  R.  6- 14 ;  Hop- 
kirk  9.  Page,  3  Brock.  R.  30. 
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make  a  complete  decree  between  the  parties,  to  pre- 
vent future  litigation  bj  taking  away  the  necessity  of 
a  multiplicity  of  suits,  and  to  make  it  perfecdy  cer- 
tain,  that  no  injustice  is  done,  either  to  the  parties 
before  it,  or  to  others,  who  are  interested  in  the  subject- 
matter,  by  a  decree,  which  might  otherwise  be  ground- 
ed upon  a  partial  view  only  of  the  real  merits.  When 
all  the  parties  are  before  the  Court,  the  whole  case 
may  be  seen ;  but  it  may  not,  where  all  the  conflicting 
interests  are  not  brought  out  upon  the  pleadings  by 
the  original  parties  thereto.^  We  shall  hereafter  have 
occasion  to  consider  at  large,  who  in  the  true  sense 
of  the  rule  are  proper  parties  to  the  suit ;  for  it  has 
been  well  observed,  that  it  is  not  all  persons,  who 
have  an  interest  in  the  m&;>ct-matter  of  the  suit,  but, 
in  general  those  only,  who  have  an  interest  in  the  06- 
ject  of  the  suit,  who  are  ordinarily  required  to  be  made 
parties.* 

^  73.  Lord  Chief  Baron  Gilbert,^  after  stating  the 
rule,  has  illustrated  its  propriety  and  policy  in  the 
following  manner :  "  Where  a  man  seeks  for  an  ac- 
count of  the  profits  or  sale  of  a  real  estate,  and  it  ap- 
pears upon  the  pleadings,  that  the  defendant  is  only 
a  tenant  for  life,  and  consequendy,  the  tenant  in  tail 
cannot  be  bound  by  the  decree ;  and,  where  one  lega- 
tee brings  a  Bill  against  an  executor,^  and  there  are 
many  other  legatees  (none  of  which  will  be  bound, 
either  by  the  decree,  or  by  the  account  to  be  taken 
of  the  testator's  assets,)  and  each  of  these  legatees 
may  draw  the  account  in  question  over  again  at  their 
leisure ;  or,  where  several  persons  are  entided,  as  next 
of  kin,  under  the  statute  of  distributions,  and  only 

1  West  V.  RaDdall,  8  Mason,  R.  100,  191. 

9  See  Calvert  on  Parties,  6,  6,  10,  11 ;  Post,  ^  136-162. 

3  Gilb.  For.  Rom.  157,  158. 
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one  of  them  is  brought  on  to  a  hearing ;  or,  where  a 
man  is  entitled  to  the  surplus  of  an  estate,  under  a 
will,  after  payment  of  debts,  and  is  not  brought  on ; 
or,  where  the  real  estate  is  to  be  sold  under  a  will, 
and  the  heir  at  law  is  not  brought  on ;  in  these,  and 
all  other  cases,  where  the  decree  cannot  be  made  uni- 
form,  for,  as,  on  the  one  hand,  the  Court  will  do  the 
plaintiff  right,  so,  on  the  other  hand,  they  will  take 
care,  that  the  defendant  is  not  doubly  vexed,  he  shall 
not  be  left  under  precarious  circumstances,  because  of 
the  plaintiff,  who  might  have  made  all  proper  parties 
at  first,  and  whose  fault  it  was,  that  it  was  not  so 
done." 

^  74.  Another  illustration  of  the  rule  may  be  found 
in  the  case,  where  the  ancestor  has  entered  into  a 
covenant  to  do  certain  acts,  and  bound  himself  and 
his  heirs  to  the  performance  thereof.  If  he  should 
die,  and  a  Bill  in  Equity  should  be  brought  against 
the  heir  alone,  to  compel  a  performance  of  the  cove- 
nant, the  Court  would  require  the  executor  or  adminis- 
trator of  the  ancestor  to  be  made  a  party ;  because, 
if  the  latter  had  assets,  the  heir  would  be  entitled, 
upon  another  Bill  against  him,  to  reimburse  himself 
out  of  the  personal  assets.  But,  by  uniting  both  in 
the  same  Bill,  the  Court  would  be  enabled  at  once 
to  do  complete  justice  between  all  the  parties,  by  de- 
creeing the  executor  or  administrator  to  perform  the 
covenant,  so  far  as  the  personal  assets  will  extend, 
and  the  rest  to  be  made  good  out  of  the  real  assets, 
descended  to  the  heir.^  But,  at  law,  the  heir  alone 
might  be  sued.^ 

§  74,  a.  Another  illustration  may  be  derived  from 


1  Knight  V.  Knight,  3  P.  Will.  331,  333 ;  Calvert  on  Parties,  1-3. 

sn»d. 
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the  case  of  a  mortgage  in  fee  to-  secure  a  debt  by 
bond.  There,  if  the  mortgagee  dies,  the  heir  is  the 
sole  party  entitled  at  law  to  sue  the  mortgagor  for 
possession  of  the  land ;  and  the  executor  or  adminis- 
trator, the  sole  party  entitled  at  law  to  sue  for  the 
debt  upon  the  attendant  bond.  And  the  heir  and 
executor  or  administrator  cannot  at  law  unite  in  one 
suit  their  respective  claims,  although  arising  out  of  the 
same  transaction.  But  in  a  Court  of  Equity,  both 
may  be  united,  if  the  object  is  to  compel  a  payment 
of  the  debt  or  a  foreclosure  of  the  mortgage.  Nay, 
although  the  executor  or  adminbtrator  is  deemed  in 
Equity  the  sole  party  entitled  to  the  debt,  and  there- 
fore entitled  also  to  sue  upon  the  mortgage  for  a  fore- 
closure; yet  he  may  not  sue  alone;  but  he  will  be 
compelled  to  join  the  heir,  either  as  a  co-plaintiff,  or  as 
a  co-defendant,  because  the  mortgagor  is  entitled  upon 
payment  of  the  debt  to  have  a  reconveyance  of  the 
estate,  and  this  can  be  made  only  by  the  heir,  in  whom 
the  estate  is  then  vested.  In  short,  the  heir  is  treated 
as  a  trustee  of  the  executor  or  administrator,  until  the 
debt  is  paid,  and  when  it  is  paid,  he  is  treated  as  a 
trustee  of  the  mortgagor;  and  therefore,  to  avoid  cir- 
cuity of  action  and  multiplicity  of  suits.  Equity  re- 
quires both  to  be  joined  in  the  same  suit,  in  order 
that  complete  justice  may  be  done  unojhlu^  But  we 
are  not  to  understand  from  this,  that  the  nonjoinder 
or  misjoinder  of  proper  parties  can  be  made  an  objec- 
tion in  all  stages  of  the  cause  with  equal  effect.  The 
mere  nonjoinder  of  a  party,  who  might  be  a  proper 
party,  but  whose  absence  produces  no  prejudice  to  the 
rights  of  the  parties  before  the  Court,  will  constitute 


1  See  Scott  v.  NicoU,  3  Raw.  R.  476  ;  Calren  on  Parties,  3,  3 ;  Id. 
166 ;  Id.  187 ;  Post,  $  300,  301. 
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DO  fatal  objection  at  the  hearing  cmt  rehearing,  or  upon 
Bill  of  review.^  The  same  rule  would  in  general  ap- 
ply to  the  misjoinder  of  a  party,  either  as  plaintiff  or 
as  defendant ;  for  at  the  hearing,  if  a  decree  can  be 
made  without  prejudice  to  the  rights  of  the  parties  be- 
fore the  Court,  the  objection  will  not  avail.' 

§  75.  If  the  proper  parties  are  not  made,  the  de- 
fendant  may  either  demur  to  the  Bill ;  or  take  the  ob- 
jection by  way  of  plea  or  answer ;  or,  (subject  to  the 
considerations  above  suggested,)  when  the  cause  comes 
on  to  a  hearing,  he  may  object,  that  the  proper  parties 
are  wanting ;  or  the  Court  itself  may  state  the  objec- 
tion, and  refuse  to  proceed  to  make  a  decree  ;  or,  if  a 
decree  is  made,  it  may,  for  this  very  defect,  be  re- 
versed on  a  rehearing,  or  on  an  appeal ;  or  if  it  be  not 
reversed,  yet  it  will  bind  none  but  the  parties  to  the 
suit,  and  those  claiming  under  them.'  So,  that  all 
the  evils  of  fruitless  or  inadequate  litigation  may  some- 
times be  visited  upon  the  successful  party  in  the  origi- 
nal suit,  by  leaving  his  tide  stiU  open  to  future  ques- 
tion and  controversy. 

^  76.  This  doctrine,  as  to  parties,  constitutes  one 
of  the  most  striking  difierences  betwe^i  the  proceed- 
ings in  Courts  of  Law,  and  the  proceedings  in  Courts 
of  Equity.  In  genera],  Courts  of  Law  require  no 
more,  than  that  the  persons  directly  and  immediately 
interested  in  the  sulject-matter  of  the  suit,  and  whose 
interests  are  of  a  strictly  legal  nature,  'should  be  par- 


1  Whiting  V.  Bank  of  United  States,  13  Peten,  6,  14. 

9  Post,  $  336,  541,  544. 

'  Cooper,  Eq.  PI.  33;  Gilb.  For.  Rom.  64,  65, 167,  158;  Wyatt,  Pr. 
Reg.  399 ;  Cockburn  v.  Thiunpson,  16  Ves.  335,  396 ;  Mitf.  Eq.  PI.  by 
Jeremy,  180 ;  Darwent  v.  Walton,  3  Atk.  610 ;  Hickock  v.  Scribner,  3 
John.  Cas.  311,  316,  317;  Calvert  on  Parties,  eh.  3,  $  4,  p.  113-116; 
1  Daniell,  Ch.  Prac.  eh.  6,  $  3,  p.  384  -388 ;  3  DanieU,  Ch.  Prac.  eh.  13, 
§  3,  p.  37,  38. 
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ties  to  it.^  All  other  persons,  who  have  merely  an 
equitable,  or  remote  interest,  are  not  only  not  required 
to  be  parties,  but  are  excluded  from  being  made  par* 
ties ;  and,  if  any  are  improperiy  joined,  the  fault  may 
be  fatal  to  the  suit*'  Thus,  for  example,  at  Law,  the 
executor  and  the  heir  cannot  join,  or  be  joined,  in  an 
action,  although  each  may  have  an  interest  in  the  con- 
troversy. But  in  Equity,  they  may  both  join,  and  be 
joined,  and,  indeed,  both  are  often  necessary  and 
proper  parties.' 

^  76,  a.  The  general  rule,  in  Courts  of  Equity,  as 
to  parties,  is,  (as  has  been  already  stated,^)  that  all 
persons  materially  interested  in  the  subject-matter, 
ought  to  be  made  parties  to  the  suit,  either  as  plain- 
tiffs, or  as  defendants,  however  numerous  they  may  be, 
in  order,  not  only  that  complete  justice  may  be  done, 
and  that  multiplicity  of  suits  may  be  prevented  ;  ^  or, 
as  the  rule  was  once  stated  by  Lord  Haidwicke,  that 
all  persons  ou^t  to  be  made  parties  before  the  Court, 
who  are  necessary  to  make  the  determination  com- 
plete, and  to  quiet  the  question.^  It  has  been 
objected,  that  this,  although  the  common  language 
made  use  of  in  the  authorities,  is  not  entirely  accurate, 
or  free  from  vagueness;''  for  there  are  cases,  in  which 


1  Com.  Dig.  Abatement,  E.  8  to  E.  14;  Id.  F.  4  to  F.  10;  Rice  9. 
Shttte,  5  Bnrr.  9611 ;  Chitty  on  Plead.  1  - 10,  3d  edit. 

9  Com.  Dig.  Abatement,  £.  15 ;  Chitty  on  Plead.  7,  8, 13, 14,  3d  edit. 

3  Plunket  V.  Parson,  2  Atk.  61 ;  Knight  v.  Knight,  3  P.  Will.  333,  and 
Mr.  Cox'a  note  (A)  ;  Calvert  on  Parties,  1,  3 ;  Ante,  ^  74,  74,  a. 

*  Ante,  ^  73. 

^  Mitf.  Eq,  PI.  by  Jeremy,  4th  edit.  p.  164 ;  Calvert  on  Parties,  ch.  1, 
^  1,  p.  3  ;  Palk  v.  Clinton,  12  Ves.  58 ;  Cockbum  v.  Thompson,  16  Ves. 
325 ;  Hawkins  v.  Hawkins,  1  Hare,  R.  543,  546 ;  Weatheiby  v.  St. 
Georgio,  2  Hare,  R.  624,  626 ;  Harrison  «.  Stewardson,  2  Hare,  R.  530 ; 
Post,  ^  149,  150,  206  -208,  215-217. 

6  Poor  V.  Clarke,  2  Atk.  R.  515. 

7  Calvert  on  Parties,  ch.  1,  §  1,  p.  3-  11. 
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perscms  are  materially  interested  in  the  suit,  ki  whieh, 
neverthelesa,  they  are  not  always  required  to  be 
parties ;  as,  for  examine,  a  remainder-man,  after  an 
estate  taiL^  On  the  othw  hand  (it '  may  he  added) 
there  are  cases,  where  persons  are  required  to  be 
made,  or  at  least  may  be  made,  parties,  who  do  not 
seem  to  haTe  any  material  interest  in  the  suit;  as, 
for  example,  a  naked  trustee,  a  husband,  who  daima 
no  interest  in  a  suit  respecting  his  wife's  separate 
estate,  a  mortgagor  in  a  suit  brought  by  a  aeoond 
mortgagee  to  redeem  the  first  mortgagee,  and  yet  not 
seeking  a  fotechsaxe  or  other  decree  against  the 
mortgagor ;  and  an  oUigee  of  a  bond,  who  has  made 
an  absolute  assignment  thereof,  and  claims  no  interest 
therein,  in  a  suit  brought  by  the  assignee  against  the 
obligor.' 

^  76,  6.  It  has  also  been  suggested,  that  it  would 
be  a  more  just  exposition  of  the  general  rule  to  declare, 
that  all  persons  interested  in  the  oWect^  the  suit 
ought  to  be  made  parties.'  Undoubtedly  this  doe^ 
furnish  a  safe  and  satisfactory  guide  in  many  cases 
of  ordinary,  practice;  but  it  may  admit  of  doubt, 
whether  it  is  universally  true,  or  whether  it  is  not 
equally  as  open  to  criticism  as  is  the  common  formuT 
lary,  in  which  the  rule  is  expressed.  In  a  just 
.  sense,  a  remainder-man,  after  a  tenancy  in  tail,  has  an 
interest  in  the  ol^ect  of  a  suit  brought  by  a  tenant  in 
tail,  affecting  the  entire  fee ;  and  yet  he  is  not  re- 
quired tQ  be  made  a  party .^  So,  residuary  legatees 
are  interested  in  the  olject  of  a  suit  by  a  creditor 

1  Post,  $  143,  144,  146. 

*  Post,  $  63,  153,  186,  ^9,  931. 

3  Calvert  od  Parties,  o|i.  1,  §  1,  U. 

*  Calrert  on  Parties,  eh.  1,  §  1,  p.  4  ;  Id.  ch.  3,  §  7,  p.  189-197 ; 
Post,  $141,  144-146. 
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against  the  executor,  to  establish  his  debt  or  claim 
against  the  estate  ;  for  the  estaUishment  of  such  debt 
or  claim  goes  pro  tanto  in  direct  diminution  of  their 
interest  in  the  residue.  Yet  they  are  never  required 
to  be  made  parties.^  So  trustees  for  the  payment  of 
debts  and  legacies  may  sustain  a  suit,  either  as  plain- 
tiff or  as  defendants,  touching  the  trust  estate, 
without  bringing  the  creditors  or  legatees  before  the 
Court  as  parties.^  On  the  other  hand,  persons,  who 
seem  to  have  no  interest,  either  in  the  subject,  or  in  the 
ol^ect  of  a  suit,  are  sometimes  required,  as  has  been 
already  suggested,  to  be  made  parties,  or  at  least  may 
be  made  parties.  Thus,  if  the  heir  is  sued  upon  a 
bond  of  his  ancestor  by  the  obligee,  it  is  said,  that  the 
executor  or  administrator  of  the  ancestor  ought  to  be 
made  a  party,  because  the  personal  assets  are  primari- 
ly liable  for  the  debt,  although  the  object  of  the  Bill 
is  purely  to  obtain  payment  from  the  heir.^  Yet  this 
principle  is  not  applied  throughout ;  for,  as  we  shall 
presently  see,  a  mortgagee  may  proceed  against  the 
heir  of  a  mortgagor  for  a  foreclosure,  without  making 
the  executor  or  administrator  a  party,  although  the 
personal  assets  are,  in  such  a  case,  primarily  liable  for 
the  debt.'* 


^  Calvert  on  Parties,  eh.  1,  $  1,  p.  5 ;  Post,  ^  148,  150. 
a  Post,  ^  150. 

3  Post,  $  173 ;  Calvert  on  Parties,  oh.  1,  $  1,  p.  8,  3.  In  March  o. 
Cockerill,  8  Simons,  R.  319,  the  sait  was  brought  by  A  for  one  moiety  of 
a  trust  fund,  the  other  belonging  to  B,  and  the  allegation  of  the  Bill  was, 
that  the  whole  fond  was  improperly  dealt  with.  The  Vioe-Chaiicellor 
held,  that  as  it  did  not  appear,  that  B  had  been  satisfied  as  to  his  share, 
he  ought  to  be  made  a  party  to  the  suit,  that  the  whole  matter  might  be 
settled  in  one  suit.  Here,  we  see,  that  though  the  object  of  the  Bill  as 
to  one  moiety  might  be  obtained,  the  Court  acted  upon  the  ground,  that 
other  considerations  might  require  other  parties.  Ante,  ^  159 ;  Post, 
§  213,  214. 

4  Post,  $  175,  193  and  notes ;  Post,  §  1S6,  196. 
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^  76,  c.  The  truth  is,  that  the  general  rule  in  rela- 
tion to  parties,  does  not  seem  to  be  founded  on  any 
positive  and  uniform  principle  ;  and  therefore  it  does 
not  admit  of  being  expounded  by  the  application  of 
any  universal  theorem,  as  a  test.  It  is  a  rule,  founded 
pardy  in  artificial  reasoning,  partly  in  considerations 
of  convenience,  partly  in  the  solicitude  of  Courts  of 
Equity  to  suppress  multifarious  litigation,  and  pardy 
in  the  dictate  of  natural  justice,  that  the  rights  of 
persons  ought  not  to  be  afiected  in  any  suit,  without 
giving  them  an  opportunity  to  defend  them.^  Wheth- 
er, therefore,  the  common  formulary  be  adopted,  that 
all  persons  materially  interested  in  the  suit,  or  in  the 
sulgect  of  the  suit,  ought  to  be  made  parties,  or  that 
all  persons  materially  interested  in  the  object  of  the 
suit  ought  to  be  made  parties,  we  express  but  a  gen- 
eral truth  in  the  application  of  the  doctrine,  which  is 
useful  and  valuable,  indeed,  as  a  practical  guide,  but 
is  still  open  to  exceptions,  and  qualifications,  and  lim- 
itations, the  nature  and  extent  and  application  of 
which  are  not,  and  cannot,  independently  of  judicial 
decision,  be  always  clearly  defined.^    On  this  account 

1  Post,  $  135,  136,  a ;  Ante,  §  76,  a;  Post,  $  04-96,  132. 

3  Mr.  CalTert,  in  his  learned  woik  ou  Parties  (p.  1  - 11),  has  examined 
this  subject  with  great  care  and  ability.  The  following  extracts,  al- 
thongh  long,  will  amply  reward  the  attention  of  every  professional 
reader: — 

**  The  combination  of  the  two  principles  which  have  been  mentioned, 
has  given  rise  to  the  general  rule  upon  the  proper  parties  to  a  suit  in 
Equity.  This  rule  has  been  laid  down  by  different  writers  and  judges 
in  very  dilierent  expressions.  Lord  Redesdale  says,  in  the  continuation 
of  the  passage  just  quoted,  '  For  this  purpose  all  persons  materially  inter- 
ested in  the  subjeet,  ought  generally  to  be  parties  to  the  suit,  plaintiflb  or 
defimdants,  howerer  numerous  they  may  be,  so  that  the  Court  may  be 
enabled  to  do  complete  justice  by  deciding  upon  and  settling  the  rights  of 
all  persons  interested,  and  that  the  orders  of  the  Court  may  be  safely  ex- 
ecuted by  those  who  are  compelled  to  obey  them,  and  future  litigation 
may  be  prevented.'    Lord  Hardwicke  (Poors  v,  Clarke,^)  Atk.  516, 1743) 
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it  is  of  great  importance  to  asoertain,  what  are  the 
admitted  exceptions  to  the  general  rule,  and  to  ascer- 


rt^^M**. 


says ;  '  The  general  rule  b,  that  if  yoo  dmw  the  jnnsdictiou  out  of  a  oonrt 
of  law,  you  maat  have  all  penona  parties  before  thia  Coart,  who  will  be 
necessary  to  make  the  determination  complete,  and  to  quiet  the  qnestion.' 
Lord  Thurlow  says  (Anon.  1  Yes.  jr.  39,  1789)  ;  '  All  parties  having  an 
apparent  right,  mast  he  hnraght  into  Court  before  the  Court  will  do  any 
thing  which  may  aflbct  their  ri^ht.'  Sir  William  Grant  says ;  '  As  ftr 
as  it  is  possible,  the  Court  endeavouis  to  make  a  complete  decree,  that 
shall  embrace  the  whole  subject,  and  determine  upon  the  rights  of  all  par- 
ties interested  in  the  estate.'  (Palk  9.  CliBton,  13  Yes.  6B,  1806.)  Lord 
Eldon  says  (Coekbum  v,  Thompson,  16  Yes.  336,  1809) ;  '  The  strict 
rule  is,  that  all  persons  materially  interested  in  the  subject  of  the  suit, 
however  numerous,  ought  to  be  parties  ;  that  there  may  be  a  oomplete 
decree  between  all  partiea  having  material  interests.'  Sir  WiUiam  Grant 
again  says  (Wilkins  v.  Fry,  1  Mer.  363,  1816) ;  '  In  Equity  it  is  sufficient 
that  all  parties  interested  in  the  subject  of  the  suit  should  be  before  the 
Court,  either  in  the  shape  of  plaintifls  or  of  defendants.* 

**  The  object  of  quoting  eo  many  authorities  fer  the  general  rule,  is  not 
merely  to  show,  how  universally  it  has  been  acknowledged ^  but  still  more 
to  call  attention  to  the  vague  language  in  which  it  has  been  expressed  by 
very  logioal  reasoners.  Lord  Redeedale  has  qtiaiiiled  the  mloi  whiefa  he 
laid  down,  in  these  words  (Red.  PI.  170)  :  '  In  many  cases  the  ezpfesaion 
that  all  persons  interested  in  the  subject  must  be  parties  to  a  suit,  is  not 
to  be  understood  as  extending  to  all  persons  who  may  be  eofUequeniiai^ 
interested.'  Yet  if  Lord  Redesdale's  rule,  even  in  oompany  with  thk 
quaJifioatton,  were  to  be  adopted  as  ii  guide  for  pnctice,  it  would  fre- 
quently lead  to  inferences,  which  are  at  variance  with  decisions  acknowl- 
edged to  be  correct.  For  instance,  a  remainder-man  in  fee  after  an  es- 
tate tail,  is  (Codcbnm  9.  Thompson,  sup.)  not  to  be  made  a  party  to  a 
suit  in  which  the  title  to  the  estate  is  determined,  though  one  who  daims 
an  interest  only  for  life,  antecedent  to  the  estate  tail,  most  be  made  a 
party.  A  person  who  possesses  either  of  these  two  characters  is  *  a  per- 
son interested,'  and  *  materially  interested' ;  nor  is  there  any  meaning  in 
the  term  '  consequentially,'  wldeh  applies  to  the  former,  and  not  to  the 
latter.  If  a  creditor  (Lawson  «.  Barker,  1  Bro.  C.  C.  303, 1783)  anes  for 
payment  of  his  debt,  it  is  clear  that  tiie  residnaf  y  legatees  are  interested 
in  resisting  the  claim ;  for  if  the  lesistanoe  to  the  debt  is  sncoessftd,  tfadr 
shares  of  the  residne  will  be  increased.  Yet  it  is  not  necusssiv  to  join 
them  88  parties  with  the  exeeutors.  A  wiidoiiy  legatee,  or,  in  case  no 
residuary  legatee  is  appt^nted,  a  next  of  kin,  appears  to  haw  prsoiaBiy 
the  same  degree  of  interest  in  opposing  a  sut  to  establirii  alogaey,  as  an 
heir  at  law  has  in  opposing  a  snll  to  estabysh  a  devise ;  the  interest  of  the 
one  is  in  no  respeet  more  '  eonnsqnential'  than  the  iatorest  of  the  other ; 
yet  the  heir  at  law  m  a  neoossary  party  in  one  suit;  and  the  next  of  kin. 
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um,  what  are  the  groaads,  on  which  ihey  are  founded ; 
for  when  these  exceptions,  and  the  grounds  thereof, 


or  nMauf  legatee,  ie  not  a  neoBMary  party  hi  the  other.  Such  being 
the  iadefiaite  ebarai5lBt  of  the  rale  aoooiditig  to  the  terma  in  whieh  it  haa 
been  hud  down  hy  high  aathority,  it  might  be  at  fint  inferred  that  the  n»- 
tere  ef  the  aabjeet  would  not  admit  of  any  moie  preciae  ezpreaaioD  ;  and 
the  eame  inlbiiraoe  might  IbDow  from  a  merely  eniaoiy  obaerTatioB  of 
the  decided  eaaea.  It  must,  howerer,  be  obaenred,  that  the  object  at 
wiueh  jttdgea  have  aimed  in  gtting  tiieir  jadgmenta,  haa  been,  to  lay  down 
tin  rule  with  aufltoiont  aeenraey  lor  the  case  immediateiy  before  them, 
sad  that  they  hare  not  attempted  to  prenooiiee  a  general  rule  applioaUe 
to  all  caeea.  They  might  hare  had  in  their  nnnda  a  precise  idea  of  the 
general  princt^O)  although  they  did  not  ezpreaa  it  precisely.  An  at- 
tempt win  now  be  made  to  ascertain  the  precise  nature  of  that  principle, 
and  to  espresa  the  rule  in  aiich  langoage  as  may  be  snflicieBtly  definite 
to  serve  as  a  guide  upon  all  occasions.  Lords  £ldon  and  Thurlow,  and 
Sir  William  Griant,  mention  as  necessary  parties  all  peieons  interested  in 
the  subject  €i  suit.  The  ezpiessioB, '  subject  of  suit,'  may  mean  one  of 
two  thhtga ;  either  the  lund  or  estate,  respeetiDg  which  the  question  at 
isene  has  arisen,  or  else  that  question  itsdf.  For  instance,  in  a  forecloe- 
uie  suit,  it  may  mean,  either,  in  the  fint  sense,  the  mortgage-debt  or 
mortgaged  premises,  or  eke,  in  the  second  sense,  the  question  whether 
a  finrecloeare  ought  or  ought  not  to  take  place.  In  the  passage  which 
has  been  quoted  fimn  the  case  of  Palk  9.  Clinton,  it  ia  dear  that  Sir  W. 
Grant  used  it  in  the  first  sense.  Lord  Eldon,  in  the  case  of  Cockbum  v. 
Thompeoo  (16  Yes.  3S6, 1806),  appeara  to  have  used  the  words  in  the  same 
sense ;  for  in  further  explaoatien  ai  the  general  rule,  he  says,  '  Accord* 
in^y,  there  are  sereval  well  known  oaaes  of  exception ;  and,  without 
going  through  them  all,  I  will  mention  one  instance  of  not  applying  it  to 
penona  having  valuable  interests  in  real  eatate;  namely,  where  it  has 
been  held  sulBcient  to  bring  belbre  the  Court  the  first  person  having  an 
estate  of  inheritance ;  though  it  cannot  be  denied,  that  persona  having 
ptosont  immediate  valuable  interests  in  the  same  real  estate,  may  become 
moat  deeply  aflected  by  what  is  done  here  in  their  absence.'  The  sense 
in  which  Lord  Thuriow  used  the  term,  cannot  be  ascertained  fiom  Mr. 
Veaey*^  very  brief  (Anon.  1  Vea.  jr.  39,1789)  report  ofthe  anonymous  case, 
whieh  has  been  quoted.  If  tiie  words,  '  subject  of  suit,'  were  taken  in 
that  very  estenaive  meaning  in  which  Lord  Eldon  and  Sir  W.  Grant 
aaed  it,  the  general  rale,  as  laid  down  by  them,  would  be  inconsiatent 
with  seveial  diattnctiooa  whieb  are  firmly  eatabliabed.  For  instance, 
if  there  m  u  eontiaet  to  sell  aa  eatate,  which  the  vendor  daims  under  a 
wfll,  die  pnehaaer  filing  hia  bill  Ibr  speeifie  perfermaiiee  of  the  eonlraet, 
need  not  nmke  the  heir  a  party,  if  he  does  not  pray  proof  of  the  will ; 
but  if  he  doea,  he  must  make  bun  a  party.  Tet  the  interest  of  the  heir 
in  the  eatate,  that  ia,  aooeidmg  to  Lord  Eldon's  and  Sir  W.  Grant's  use 
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are  fully  seen  and  explained,  they  will  furnish  strong 
lights  to  guide  us  in  our  endeavours  to  apply  the  rule 


of  the  term,  ia  the  sabject  of  the  suit,  cannot  be  at  all  Taxied  by  the  inser- 
tion of  anch  a  prayer.  The  executor  of  a  mortgagor  has  neither  greater 
nor  leas  interest  in  the  estate  mortgaged,  whether  the  prayer  of  the  mort- 
gagee's Bill  is  for  a  sale  or  for  a  foreclosure  ;  yet  if  it  is  only  for  a  fore- 
closure, he  is  not  necessarily  a  party ;  but  he  is,  if  the  prayer  is  for  a 
sale.  When  a  lessee  of  tithes  institutes  a  auit  respecting  them,  the 
lessor  is  not  a  requisite  party,  unless  the  prayer  is  in  part  for  the  estab- 
lishment of  the  right  to  tithes ;  although  he  is  of  course  equally  interested 
in  the  tithes  themselves,  whether  such  a  prayer  is  or  is  not  introduced 
into  the  Bill.  Many  cases  may  be  mentioned,  which  show,  that  according 
to  genera]  practice,  a  mere  interest  in  the  subject  of  suit,  as  the  term  was 
used  by  Lord  Eldon  and  Sir  W.  Grant  in  the  passages  quoted  above,  is 
not  sufficient  to  render  a  person  a  necessary  party.  The  cases  of  Saville 
V.  Tancred,  and  Franco  v.  Franco,  are  inserted  here  as  examples  of  such 
cases.  Saville  (Saville  «.  Tancred,  1  Yes.  101,  1748),  pawnee  of  a 
strong  box,  containing  jewels  which  belonged  to  the  Duke  of  Devonahire, 
filed  a  Bill  against  Tancred,  in  whose  custody  it  was,  to  compel  him  to 
deliver  it  up,  and  to  give  an  account.  An  objection  was  made,  that  the 
Duke*s  representative  should  have  been  made  a  party ;  but  Lord  Hard- 
wicke  '  overruled  the  objection ;  for  pawnee  of  a  pledge,  as  Saville  was, 
may  bring  trover  or  detinue  at  law  for  it,  without  troubling  himself  with 
the  pawner ;  for  he  has  a  special  property.  But  suppose  he  was  not 
pavmee,  but  had  only  the  possession  of  them,  and  delivered  them  to  an- 
other; that  person  has  nothing  to  do  with  the  Duke.  Therefore,  let 
these  jewels  come  into  his  hands  which  way  they  will,  he  may  give  the 
custody  of  them  to  any  one,  and  have  them  back  without  hurting  the 
Duke  or  his  representative.'  In  Franco  v.  Franco  (3  Ves.  jr.  75,  1796), 
the  plaintiff,  a  trustee,  had,  at  the  request  of  his  co-trustee,  the  defend- 
ant, transferred  the  trust  fund  into  his  name.  The  Bill  prayed,  amongst 
other  things,  that  the  defendant  might  be  decreed  to  replace  the  fund, 
and  it  was  contended,  on  demurrer,  that  the  cestuis  que  trust  ought  to  have 
been  parties;  but  Lord  Loughborough  said,  ^This  is  no  Bill  for  execu- 
tion of  a  trust.  Whatever  demand  the  ceMtuis  que  trust  would  have,  they 
could  never  found  themselves  upon  the  case  the  present  plaintiff  makes 
against  the  defefidant,'  and  overruled  the  demurrer.  It  need  hardly  be 
remarked,  that  in  Saville  v.  Tancred,  the  Duke  of  Devonshire  was  inter- 
ested in  the  jewels,  and  that  in  Franco  «.  Franco,  the  cestuia  que  trust 
were  interested  in  the  stock.  In  cases  concerning  trust  property,  it  is 
particularly  necessary  to  pay  attention  to  the  correct  rule  ;  for  the  cestuis 
que  trust  are  always  the  persons  interested  in  the  subject  of  the  suit,  and 
yet  they  are  very  frequently  not  to  be  introduced  among  the  parties. 
Where,  for  instance,  there  are  trustees  to  sell  an  estate,  receive  the  pnr^ 
chase  money,  and  pay  it  to  particular  individuals.    If  the  mere  object  of 
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and  the  exceptions  to  new  cases,  as  they  arise  id  judg- 
ment.    And  here  it  may  be  proper  to  statQ  the  remark 


the  Boii  ia  to  get  ioto  the  hands  of  the  trastee  the  pro|>erty  whieh  is  to  be 
enjoyed  by  the  eestuis  que  trust,  the  latter  need  not  be  made  parties ;  and 
the  reason  seems  to  be,  that  their  equitable  rights  remain  in  precisely  the 
same  flitnation,  whether  the  trustees  are  successful  or  unsuccessful  in 
their  suit.  Yet  it  is  quite  clear,  that  they  woold  be  necessary  parties,  if 
all  were  so  considered  who  are  interested  in  the  subject  of  the  suit,  ac- 
cording to  the  meaning  of  the  term  '  subject,'  which  has  been  referred  to. 
The  rule,  then,  which  has  been  stated  in  these  cases  with  reference  to 
the  subject  of  the  suit,  meaning  thereby  the  estate  or  fund,  on  which  the 
question  at  issue  has  arisen,  does  not  appear  to  be  adapted  to  general  ap- 
plication. It  must  be  taken  in  connection  with  other  authorities,  which 
will  now  be  quoted.  In  King  v.  Martita  (3  Vea.  jr.  643,1795),  Lord 
Loughborough  says,  '  There  is  no  pretence  for  the  demurrer.  This  is  a 
Bill  stating  a  case  for  relief,  a  case  of  confederacy  between  the  defend- 
ants ;  and  the  material  party,  and  against  whom  a  decree  might  be  made, 
not  perhaps  for  the  specific  relief  prayed  by  this  Bill,  is  the  bankrupt,  who 
has  demurred.  The  case  of  making  a  witness  to  a  will  a  defendant,  to 
know  what  he  wUl  say  when  he  comes  to  support  the  will,  is  perfectly 
difierent;  but  if  it  was  a  case  in  which  the  will  was  impeached,  as  ob- 
tained by  fraudulent  practices,  the  witnesses  are  proper  parties.'  Lord 
Eldon  saya,  in  Fenton  v.  Hughes  (7  Yes.  288,  1803),  'It  is  admitted, 
that  it  is  impoasible  to  file  a  Bill  against  a  person,  who  is  a  mere  witness, 
if  the  object  of  the  Bill  is  to  have  relief  in  Equity.  That  is  established 
by  a  great  variety  of  authorities.'  The  general  effect  of  this  decision  is 
sud  by  Sir  T.  Plumer,  in  Whitworth  v.  Davis  (1  Yes.  &  B.  550,  1813), 
to  be,  *  that  a  person,  who  has  no  interest  and  is  a  mere  witness,  against 
whom  there  can  be  no  relief,  ought  not  to  be  made  a  party.'  Sir  John 
Leach  says,  in  Smith  v.  Snow  (3  Madd.  10,  1818),  '  Persons  not  inter- 
ested in  the  suit  cannot  be  made  parties,  and  it  is  sufilcient  to  say,  that  it 
is  not  alleged  that  these  defendants  have  any  interest  in  this  suit'  And 
again,  in  Lloyd  v.  Lander  (5  Madd.  389,  1881),  speaking  of  a  bankrupt, 
he  says,  '  Having  thus  neither  interest  nor  power  in  the  subject  of  the 
suit,  which  requires  to  be  bound  by  the  decree  of  the  Court,  it  is  difficult 
to  conceive  any  principle  upon  which  he  can  be  considered  as  a  necessary 
party.'  The  dicta  which  have  been  last  quoted,  coincide  with  the  opin- 
ion of  Lord  Hardwicke,  in  Poore  v.  Clarke  (3  Atk.  515,  1743),  when  he 
made  the  criterion  to  be,  *  what  persons  are  necessary  to  make  the  deter- 
mination complete,  and  to  quiet  the  question.'  So  Lord  Lyndhuxst  says, 
in  his  judgment  upon  the  case  of  Snudl  v.  Atwood  (Younge,  458,  1833), 
*  The  general  rule  is,  that  all  persons  who  are  interested  in  the  question, 
must  be  parties  to  a  suit  instituted  in  a  Court  of  Equity.'  A  similar  prin- 
ciple is  expressed  in  Comyn's  Digest  (Com.  Dig.  tit  Chancery,  E.  3.  Mr. 
Starkie  says,  that  the  interest  which  disqualifies  a  witness,  b  an  interest 
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of  a  learned  chaneelior,  speaking  upon  this  yery  sub- 
ject of  parties,  as  containiog  a  salutary  admooitioa 

in  tbe  leault  of  the  cftusa.  Vol.  1,  p.  109),  namely,  that  *  all  oonoemod  in 
the  demand  ought  Iq  be  made  partnera  in  Equity,'  Not  all  eonoerned  in 
'the  subject-matter  reapectiog  which  a  thing  is  demanded ;  but  all  con** 
oeraed  in  the  very  thing  which  ie  demanded,  the  mattet  petitioned  fw  in 
the  piayer  of  the  Bill,  in  other  words,  the  object  of  suit.  The  same  re- 
mark applies  to  all  the  authorities,  which  have  been  just  quoted.  They 
make  the  propriety  of  a  person  being  made  a  party  depend  upon  his  inter- 
est, not  in  the  aubjeet^matter,  but  in  the  object  of  the  suit*  If  this  dis- 
tinction between  the  meaning  of  *  the  subject  of  a  suit,*  and  that  of  *  the 
object  of  a  suit,*  is  borne  in  mind,  it  may  appear  superfluous  to  show  by 
other  authorities,  that  the  word  *  interest,*  when  used  as  a  criterion  of  the 
proper  parties  to  a  suit,  means  interest  in  its  object,  and  not  interest  in 
its  subject-matter.  Still,  as  the  word  seems  to  have  been  loosely  em- 
ployed in  the  opinions,  which  were  quoted  ii^  the  first  instance,  and  as 
the  correct  interpretation  of  it  may  be  the  key  to  many  of  the  difficulties, 
which  arise  respeeting  parties,  no  apology  will  be  required  for  mentioning 
the  interpretation  of  the  word,  which  has  appeared  in  a  work  recently 
published  by  Mr.  Wigram.  In  the  following  passages,  he  is  ascertaining, 
what  are  the  documents,  which  a  plaintiflf  may  compel  a  defendant  to 
produce,  '  The  plaintiff  (Points  on  the  Law  of  Discovery,  by  James 
Wigram,  K.  C,  p.  199)  mnst  show,  that  he  haa  an  interest  in  the  docu- 
ments, the  production  of  which  he  seeks.  There  can  be  no  objection  to 
this  mode  of  expressing  the  rule,  prorided  the  sense,  in  which  the  word 
interest  is  used,  be  accurately  defined.  But  without  such  definition,  it  is 
obvious,  that  this  mode  of  expressing  the  rule  is  unprofitable  for  instruc- 
tion. The  word  interest  must  here  be  understood  with  reference  to  the 
subject-matter  to  which  it  is  applied.'  *  The  word  interest  must,  there* 
lore,  in  these  cases  be  understood  to  mean,  an  interest  in  the  produc- 
tion of  a  document  for  that  specific  puqHise*'  *  Unless  the  meanmg  of  the 
word  interest  be  limited  in  the  way  pointed  out,  it  is  obvious,  that  the 
efifect  of  a  simple  claim  (perhaps  without  a  shadow  of  interest)  would  be 
to  open  every  muniment^room  in  the  kingdom,  and  every  merchant's  ac- 
counts, and  every  man's  private  papers,  to  the  inspection  of  the  merely 
curious.'  In  perfect  keeping  with  these  remiM^ks  is  Mr.  Wigram's  ex- 
planation of  the  word  material,  when  it  is  said,  that  the  plaintiff  has  a 
right  to  the  discovery  of  all  matters  which  are  material  to  his  case«  '  The 
word  material  (Points  on  the  Law  of  Discovery,  p.  65)  is  relative, — mate- 
rial with  reference  to  the  purpose,  for  which  discovery  is  given,  that  is, 
material  with  reference  to  the  plaintifif's  case.  Now  the  plaintiflf's  case, 
— in  the  sense  in  which  the  words  are  here  i)sed,  —  is  tiiat  case,  upon 
which  the  parties  are  about  to  go  to  triaL'  Mr.  Wigram  afterwards 
quotes  a  passage  firom  Lord  Redesdale,  in  which,  stating  the  genera) 
right  of  ^  plaintiff  to  a  discovery  of  th^  matters  alleged  in  the  Bill,  he 
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and  instructive  lesson,  that  it  is  the  duty  of  every 
Court  of  £quity  to  adapt  its  practice  and  course  of 
proceeding,  as  far  as  possible,  to  the  existing  state  of 
society,  and  to  apply  its  jurisdiction  to  all  new  cases, 
which,  from  the  progress  daily  making  in  the  affiiirs 
of  men,  must  continually  arise ;  and  not,  from  too 
strict  an  adherence  to  forms  and  rules  established  un^ 
der  very  different  circumstances,  to  decline  to  admin- 
ister justice,  and  to  enforce  rights,  for  which  there  is 
no  other  remedy.* 

^  77.  Let  us,  therefore,  before  entering  upon  the 
more  particular  considerations  applicable  to  this  sulject, 
examine  into  and  consider  the  general  nature  of  the 
exceptions,  which  have  been  admitted  to  the  general 
rule  in  Equity,  that  all  persons  legally  or  beneficially  in- 
terested in  the  sul^ect- matter  of  a  suit  should  be  made 
parties ;  or,  if  the  expression  be  deemed  more  exact 

says;  'Provided  they  are  necessary  to  ascertsun  certain  facta  mate- 
rial to  the  merits  of  his  case,  and  to  enable  him  to  obtain  a  decree.' 
These  passages  are  the  more  important  in  eonfinning  the  rule  vpon  par- 
ties, which  i;^ill  be  proposed,  as  there  is  a  strict  analogy  between  the 
purpose  for  which  parties  are  made,  and  that  for  which  discovery  is 
given.  *The  purpose,'  says  Mr.  Wigram,  (Points  on  the  Law  of  Discov- 
ery, p«  200,)  •  for  which  discovery  is  given,  is,  simply  and  exclusively, 
to  aid  the  plaintiff  on  the  trial  of  an  issue  between  himself  and  the  de- 
fendant.' So  the  purpose,  for  which  parties  are  made,  is  to  enable  the 
plaintiff  to  bring  that  issue  to  trial.  Therefore  the  rule  upon  discov- 
eries to  be  made,  and  upon  parties  to  be  brought  into  Court,  ought  to  be 
founded  on  the  same  principle.  Upon  the  combination  of  all  these  au- 
thorities, it  LB  proposed  to  state  the  general  rule  in  the  following  words  : 
'  All  persons  having  an  interest  in  the  object  of  the  suit,  ought  to  be 
made  parties.' "  Calvert  on  Parties,  ch.  1,  ^1,  p.  3-11.  —  The  sub- 
ject is  also  learnedly  discussed  in  a  very  able  article  in  the  London  Law 
Magazine  for  May,  1839,  p.  338-242.  See  also  Calvert  on  Parties,  ch.  1, 
(  2,  p.  19  ;  Post,  \  149,  150,  207,  208,  215-217. 

1  Lord  Cottenham,  in  Mare  V,  Malachy,  1  Mylne  &  Craig,  R.  559 ; 
and  Taylor  «.  Salmon,  4  Mylne  &  Craig,  R.  141.  Post,  §  94,  113,  note, 
132,  §  135,  a ;  Cockbum  v.  Thompson,  16  Ves.  323;  Elmendwrf  «.  Tay- 
lor, 10  Wheat.  R.  167;  West  v.  Randall,  2  Mason,  R.  181 ;  Colt  v,  Les- 
Dier,  9  Cowen,  R.  320,  330. 
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and  satisfactory,  that  all  persons,  who  are  interested  in 
the  otgect  of  the  Bill,  are  necessary  and  proper  par- 
ties. All  these  exceptions  will  be  found  to  be  gov- 
erned by  one  and  the  same  principle,  which  is,  that, 
as  the  object  of  the  general  rule  is  to  accomplish  the 
purposes  of  justice  between  all  the  parties  in  interest, 
and  it  is  a  rule  founded,  in  some  sort,  upon  puMic 
convenience  and  policy,  rather  than  upon  positive  prin- 
ciples of  municipal  or  general  jurisprudence.  Courts 
of  Equity  will  not  suffer  it  to  be  so  applied  as  to  de- 
feat the  very  purposes  of  justice,  if  they  can  dispose 
of  the  merits  of  the  case  before  them  without  preju- 
dice to  the  rights  or  interests  of  other  persons,  who 
are  not  parties,  or  if  the  circumstances  of  the  case 
render  the  application  of  the  rule  wholly  impracti- 
cable.^ On  the  other  hand,  if  complete  justice  be- 
tween the  parties  before  the  Court  cannot  be  done 
without  other  parties  being  made,  whose  rights  or  in- 
terests will  be  prejudiced  by  a  decree ;  then  the  Court 
will  altogether  stay  its  proceedings,  even  though  those 
other  parties  cannot  be  brought  before  the  Court ;  for 
in  such  cases  the  Court  will  not,  by  its  endeavours  to 
do  justice  between  the  parties  before  it,  risk  the  doing 
of  positive  injustice  to  other  parties,  not  before  it, 
whose  claims  are  or  may  be  equally  meritorious.^  We 
shall  presently  have  occasion  to  notice  some  illustra- 

J  Cockburn  v,  Thompson,  16  Ves.  331,  326;  Adair  v.  New  River 
,  Company,  11  Yes.  429;  Wendell  v.  Van  Rensselaer,  1  John.  Ch.  R. 
349,  350 ;  Wiser  v.  Blackley,  1  John.  Ch.  R.  437 ;  Brasher  v.  Van  Cort- 
landt,  2  John.  Ch.  R.  245, 247 ;  West  v.  Randall,  2  Mason,  R.  190-  196 ; 
Hallett  V.  Hallett,  2  Paige,  R.  16 ;  Joy  v,  Wirtz,  1  Wash.  C.  R.  617 ; 
Hallett  V.  Hallett,  2  Paige,  R.  18,  19  ;  Elmendorf  v.  Taylor,  10  Wheat. 
R.  152;  Post,  §94-96,  130. 

9  Hallett  V.  Hallett,  2  Paige,  R.  16 ;  West  v.  Randall,  2  Mason,  190 
- 196  ;  Fell  r.  Brown,  2  Bro.  Ch.  R.  675 ;  Joy  v,  Wirtz,  1  Wash.  C.  R. 
517;  Marshall  v.  Beverley,  6  Wheat.  313 ;  Ward  v.  Arredondo,  1  Paine, 
Cir.  R.  410;  S.  C.  1  Hopk.  R.  213;  Post,  §  130-134. 
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tions  of  the  principle  of  the  exceptions,  and  of  the 
qualifications  of  it,  to  which  we  have  alluded.^ 

^  78.  The  first  exception  to  the  rule,  which  we 
shall  notice,  is  founded  upon  the  utter  impracticability 
of  making  the  new  proper  or  necessary  parties.  This 
occurs,  of  course,  when  such  new  parties  are  without 
the  jurisdiction  of  the  Court,  and  when,  consequent- 
ly, they  cannot  be  reached  by  the  process  of  the  Courts 
In  such  a  case,  to  require  such  persons  to  be  made  par- 
ties, would  be  equivalent  to  a  dismissal  of  the  suit, 
and  amount  to  a  denial  of  justice.  Hence,  it  is  a  com- 
mon rule  of  the  Court,  that  when  a  person,  who  ought 
to  be  a  party,  is  out  of  the  jurisdiction  of  the  Court,  if 
the  fact  is  stated  in  the  Bill,  and  admitted  by  the 
answer,  or  proved  (if  denied)  at  the  hearing,  that  of 
itself  constitutes  a  sufficient  ground  for  dispensing  with 
his  being  made  a  party,  and  the  Court  will  proceed 
to  a  decree  without  him.^  Thus,  for  example,  the 
general  rule  is,  that  to  a  Bill  against  a  partnership,  all 
the  partners  ipust  be  made  parties.  But  if  one  of  the 
partners  be  resident  in  a  foreign  country,  so  that  he 

1  Post,  §  130  - 134. 

<  Mitf.  £q.  PI.  by  Jeremy,  164;  Cooper,  Eq.  PI.  39,  186,  187;  Smith 
0.  Hibernian  Mine  Company,  1  Seh.  &  Lefr.  240;  Qointine  v.  Yard,  1 
Eq.  Abridg.  74.  In  Cockborn  v.  Thompeon,  16  Yea.  326,  Lord  Eldon, 
speaking  on  the  subject  of  dispensing  with  parties  and  of  the  exceptions 
to  the  general  rule,  said :  "  The  same  principle,  in  a  great  variety  of 
esses,  has  obliged  the  Court  to  dispense  with  the  general  rule  ss  to  per- 
sons out  of  the  jurisdiction.  And  there  are  many  instances  of  justice  ad- 
ministered in  this  Court  in  the  absence  of  those,  without  whose  presence,  ^ 
as  parties,  if  they  were  within  the  jurisdiction,  it  would  not  be  adminis- 
tered, as  it  obTioualy  cannot  be  so  completely,  as  if  all  persons  interested 
were  parties.  But  Uie  Court  does  what  it  can."  See  also  Adair  v.  New 
RiTer  Company,  11  Yes.  443,  444 ;  Taylor  v.  Salmon,  4  Myloe  &  Craig, 
R.  134 ;  Wallworth  «.  Holt,  4  Mylne  &  Craig,  619,  634-640.  Where 
the  party  is  out  of  the  jurisdiction,  that  fact  should  be  positively  averred 
in  the  Bill,  and  not  left  to  mere  inference ;  as,  for  example,  by  averring 
that  the  party  absconded  a  year  before  the  Bill  was  filed.  Perfold  v, 
Nunn,  6  Sim.  496. 
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cannot  be  brought  before  the  Court,  and  the  fact  is 
so  charged  in  the  Bill,  the  Court  will  ordinarily  pro* 
ceed  to  make  a  decree  against  the  partners,  who  are 
within  the  jurisdiction ;  with  this  qualification,  how- 
ever, that  it  can  be  done  without  manifest  injustice  to 
the  absent  partner.^ 

^  79.  This  ground  of  exception  is  peculiarly  appli- 
cable to  suits  in  Equity  in  the  Courts  of  the  United 
States,  which  suits  can  in  general  be  maintained  only 
by  and  against  citizens  of  different  States.  If,  there- 
fore, the  rule  as  to  parties  were  of  universal  opera- 
tion, many  suits  in  those-  Courts  would  be  incapable 
of  being  sustained  therein,  because  all  the  proper  or 
necessary  parties  might  not  be  citizens  of  different 
States ;  so  that  the  jurisdiction  of  the  Court  would  be 
ousted  by  any  attempt  to  join  them.^  On  this  account 
it  is  a  general  rule  in  the  Courts  of  the  United  States 
to  dispense,  if  consistently  with  the  merits  of  a  case 
it  can  possibly  be  done,  with  all  parties,  over  whom 
the  Court  would  not  possess  jurisdiction.' 

^  80.    It  is  usual  (as  has  been  already  stated)  to 


1  Cooper,  £q.  PI.  35;  Mitf.  Eq.  PI.  by  Jeremy,  31,  164;  Couslad  v, 
Cely,  Prec.  Ch.  83 ;  Darwent  v.  Walton,  3  Atk.  610 ;  Whalley  ».  Whal- 
ley,  1  Vern.  487;  Milligan  v.  Milledge,  3  Cranch,  330. 

3  West  V.  Randall,  3  Mason,  R.  196  ;  Russell  v.  Clarke,  7  Cranch,  69, 
08  ;  Milligan  o.  Milledge,  3  Cranch,  330 ;  Simms  v.  Guthrie,  9  Cranch, 
19,  35 ;  Elmendorf  o.  Taylor,  10  Wheat.  R.  153 ;  Mallow  v.  Hinde,  19 
Wheat.  R.  193;  Harding  «.  Handy,  11  Wheat.  R.  103;  Ward  v.  Arre- 
dondo,  1  Paine,  C.  R.  413,  414. 

3  Ibid. ;  Ante,  ^  78.  By  the  Act  of  Congress  of  February  38,  1839, 
ch.  36,  Sect.  1,  an  important  alteration  has  been  efieeted.  That  Act  pro- 
Tides  ;  '*  That  where,  in  any  suit  at  law  or  in  equity,  commenced  in  any 
Court  of  the  United  States,  there  shall  be  several  defendants,  any  one  or 
more  of  whom  shall  not  be  inhabitants  of  or  found  within  the  district, 
where  the  suit  is  brought,  or  shall  not  voluntarily  appear  thereto,  it  shall 
be  lawful  for  the  Court  to  entertain  jurisdiction,  and  proceed  to  the  trial 
and  adjudication  of  such  suit  between  the  parties,  who  may  be  properly 
before  it ;  but  the  judgment  or  decree  rendered  therein  shall  not  oonelnde 
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add  in  the  Bill  the  name  of  the  person  out  of  the  juris- 
diction of  the  Court,  so  far  as  may  be  necessary  to 
connect  his  case  with  that  of  the  other  parties.  But 
in  such  a  case,  the  Bill  should  not  only  allege,  that 
the  person  is  out  of  the  jurisdiction,  but  it  should  go 
on  to  pray  process  against  him,  so  that  he  may  be 
made  amenable  to  the  process  of  the  Court,  if  he 
should  come  within  the  jurisdiction.^  One  reason  for 
this  is,  that  the  absent  person  may  have  an  opportunity 
of  appearing  to  the  suit,  and  taking  such  a  course  in 
it,  as  he  may  deem  to  be  for  his  advantage.^  And  if 
in  fact  he  should  become  so  amenable,  pending  the 
suit,  he  ought  to  be  brought  before  the  Court  either  by 
process  issuing  against  him,  if  process  shall  have  been 
prayed  against  him ;  and  if  not,  by  amending  the  Bill 
for  that  purpose,  if  the  state  of  the  proceedings  will 
admit  of  such  an  amendment;  or  by  a  supplemental 
Bill,  if  the  state  of  the  proceedings  will  not  so  admit.' 
^81.  It  is  an  important  qualification  engrafted  on 
this  particular  exception  (which  has  been  already  in- 

or  prejadice  other  parUes  not  regalaily  served  with  process,  or  not  volun- 
tarily appearing  to  answer ;  and  the  nonjoinder  of  parties,  who  are  not 
BO  inhabitants,  or  found  within  the  district,  shall  constitute  no  matter  of 
abatement,  or  other  objection  to  said  suit."    Post,  ^  135,  and  note. 

1  Munoz  V.  De  Tastet,  1  Beavan,  R.  109,  and  note  ;  Brookes  v.  Burt, 
1  Beavan,  R.  109.  But  see  Haddock  v.  Tomlinson,  6  Sim.  R.  219.  The 
S9d  Rule  of  the  Rules  of  the  Supreme  Court  of  United  States,  January 
Term,  1843,  assumes  the  propriety  of  this  doctrine. 

B  Manoz  v.  De  Tastet,  1  Beavan,  R.  109,  note;  Id.  Ill,  the  Reporter's 
note.  — But  in  Haddock  v.  Tomlinson,  2  Sim.  &  Stu.  219,  it  seems  to 
have  been  thought  by  the  Court,  that  it  was  not  absolutely  necessary  to 
pray  process  against  a  person  out  of  the  jurisdiction  of  the  Court,  although 
it  might  be  done.  The  objection,  however,  if  well  founded,  should  be 
taken  by  demurrer ;  and  if  an  absent  person  should  afterwards  come  with- 
in the  jurisdiction,  he  might  be  made  a  party  by  the  plaintiff,  by  a  supple- 
mental Bill.  Post,  §  335 ;  Mitford  Eq.  PI.  by  Jeremy,  164,  165 ;  Id. 
ISO,  181. 

•  Blitf.  Eq.  PL  by  Jeremy,  164,  165 ;  1  Smith  Ch.  Pr.  45 ;  Haddock  ». 
Tomlinson,  2  Sim.  &  Stn.  219. 
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cidentally  alluded  to),  that  persons,  who  are  out  of  the 
jurisdiction,  and  are  ordinarily  proper  and  necessary 
parties,  can  be  dispensed  with,  only  when  their  inter* 
ests  will  not  be  prejudiced  by  the  decree,  and  when, 
r  thex^re  not  indispensable  to  the  just  ascertainment  of 
the  merits  of  the  case  before  the  Court,*  The  doc- 
trine ordinarily  laid  down  on  this  point  is,  that  where 
the  persons,  who  are  out  of  the  jurisdiction,  are  merely 
passive  objects  of  the  judgment  of  the  Court,  or  their 
rights  are  merely  incidental  to  those  of  the  parties 
before  the  Court,  then,  inasmuch  as  a  complete  decree 
may  be  obtained  without  them,  they  may  be  dispensed 
with.^  But  if  such  absent  persons  are  to  be  active  in  / 
the  performance  or  execution  of  the  decree;^  or  if 
they  have  rights  wholly  distinct  from  those  of  the  other 


1  Ante,  §  77 ;  West  v.  Randall,  2  Mason,  190  >  198 ;  Mallow  v.  Hinde, 
id  Wheat.  R.  193;  Rassell  v,  Clarke's  Ex'ors,  7  Cranch,  7d. 

^  Mitf.  Eq.  PI.  by  Jeremy,  31,  32  ;  Id.  164,  165  ;  Meax  v.  Maltby,  3 
Swanst.  R.  378. 

3  Sir  Thomas  Plamer  (Master  of  the  Rolls),  in  Meux  «.  Maltby,  8 
Swanst.  R.  278,  went  largely  into  the  general  rule  and  the  exceptions. 
In  that  case  a  joint  stock  company,  authorized  by  act  of  Parliament  to 
bring  suits  in  the  name  of  their  treasurer,  purchased  an  estate,  pending 
a  suit  against  the  Tenders,  to  compel  the  specific  performance  of  an 
agreement  to  grant  a  lease  of  a  part.  On  a  Bill  by  the  vendee  against 
the  treasurer  and  directors,  the  plaintifis  were  declared  entitled  to  a  lease, 
and  the  treasurer  was  enjoined  not  to  disturb  their  possession.  '^But  the 
Court  refused  to  decree  an  execution  of  the  lease  ;  as  the  rest  of  the 
proprietors  were  not  parties,  being  very  numerous ;  and  the  Court  would 
not  compel  them  as  absentees  to  do  any  act.  On  that  occasion  the  learn- 
ed Judge  said  :  **  The  only  novelty  is,  that  the  Bill  requires  an  act  to  be 
done  by  the  absentees.  Not  having  them  before  the  Court,  though  their 
rights  may  be  bound,  there  is  a  difficulty  in  making  them  act.  The 
plaintiff  requires  special  performance  of  the  agreement ;  and  it  would 
hardly  be  sufficient,  supposing  it  proper,  for  a  few  to  execute  a  lease  on 
behalf  of  the  rest.  In  a  conveyance  of  the  interest,  all  must  join.  But 
that  difficulty  presents  no  objection  to  binding  the  rights  of  the  parties  not 
before  the  Court.  That  is  authorized  by  every  one  of  the  cases  referred 
to.  If  the  Court  cannot  proceed  to  compel  the  defendants  to  do  the  act 
required,  it  must  go  as  far  as  it  can.*' 
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parties ;  or  if  the  decree  ought  to  be  pursued  against 
them ;  then  the  Court  cannot  properly  proceed  to  a 
determination  of  the  whole  cause  widiout  their  being 
made  parties.^  And,  under  such  circumstances,  their 
being  out  of  the  jurisdiction  constitutes  no  ground  for 
proceeding  to  any  decree  against  them  or  their  rights 

1  Miif.  Eq.  PL  by  Jeremy,  31,  1165;  Fell  v.  Browne,  2  Bro.  Ch.  R. 
275 ;  Attorney-Greneral  v,  Baliol  College,  9  Mod.  R.  409 ;  Inchiquin  v, 
French,  Ambl.  R.  33;  Browne  v  Blant,  2  Rase.  &  Mylne,  83  ;  Roveray 
9.  Grayson,  3  Swanst.  R.  145,  note ;  Smith  «.  Hibernian  Mine  Company, 
1  Sch.  &  Lefr.  240 ;  Joy  v.  Wirtz,  1  Wash.  C.  C.  517 ;  Rossell  r. 
Clarke's  Ex'ors,  7  Cranch,  72.  In  Whalley  v,  Whalley,  1  Vern.  R. 
484,  the  Court  went  very  far  in  sustaining  the  suit,  and  in  dispensing 
with  parlies.  The  Bill,  in  that  case,  charged,  that  the  testator  was,  among 
other  things,  possessed  of  a  lease  for  forty  years,  of  which  thirty-fire 
years  were  unexpired  at  his  death;  that  he  bequeathed  the  residue  of 
property  (which  included  the  lease)  to  the  plaintiff,  and  made  the  plain- 
tiff's father  executor  in  trust  for  the  plaintiff.  It  further  charged,  that 
the  executor  surrendered  the  lease,  and  took  a  new  one  in  his  own  name 
for  the  unexpired  term,  and  mortgaged  it  to  one  W.,  which  mortgage,  by 
intermediate  assignments,  came  to  one  of  the  defendants,  and  he  after- 
wards assigned  the  equity  to  another  of  the  defendants,  to  be  sold  to  pay 
his  debts ;  and  that  the  executor  then  went  abroad ;  and  the  object  of  the 
Bill  was  to  procure  an  assignment«of  the  mortgage  and  equity  of  redemp- 
tion, upon  the  ground,  that  they  belonged  to  the  plaintiff,  and  the  defend- 
ants had  notice.  The  Court  decreed  the  lease  to  be  assigned  to  the 
plaintiff,  and  that  the  defendants  should  account  for  the  profits,  and  also 
an  account  to  betaken  of  the  testator's  estate,  &c.,  &c.,  without  the  exec- 
utor being  made  a  party.  From  this  statement  it  would  seem  indispensa- 
ble that  the  executor  should  have  been  made  a  party;  for  the  decree 
directed,  that  the  sums  should  be  allowed  him,  which  he  had  paid,  beyond 
the  other  personal  estate  received  by  him.  How  could  an  account  be 
properly  taken  without  him  ?  It  is  true,  that  it  is  said,  that  the  Court 
ordered  the  suit  to  proceed  against  the  defendants  without  prejudice  for 
not  bringing  the  father  to  a  hearing.  But  the  whole  Equity  of  the  case 
depended  upon  the  state  of  the  accounts  of  the  executor,  and  whether  the 
executor  had  paid  debts  and  legacies,  to  the  full  amount  of  all  the  proper- 
ty which  had  come  to  his  hands,  and,  at  all  events,  whether  he  had 
paid  to  an  amount  beyond  the  other  personal  estate.  It  is  remarkable 
that  in  the  Register's  Book  no  such  order  of  the  Court  appears.  Ibid. 
note  (7).  The  case  of  Heath  v.  Percival,  1  P.  Will.  684,  turned  upon 
very  difilerent  considerations  as  to  the  question  of  parties.  See  Roveray 
9.  Grayson,  3  Swanst.  145,  note.  See  West  v.  Randall,  2  Mason,  R. 
181,  190-197. 
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or  interests  ;  but  the  suit,  so  far  at  least  as  their  rights 
and  interests  are  concerned,  should  be  stayed ;  for  to 
this  extent  it  is  unavoidably  defective.^  In  many  in- 
stances the  objection  will  be  fatal  to  the  vt^hole  suit. 
In  others,  it  will  not  prevent  the  Court  from  proceed- 
ing to  the  decision  of  other  questions  between  the 
parties  actually  before  it,  even  though  such  a  decision 
may  incidentally  touch  upon,  or  question,  the  rights  of 
the  absent  parties.^ 

§  82.  A  few  cases  will  serve  to  illustrate  this  doc- 
trine with  its  accompanying  qualifications.  Thus, 
where  a  suit  is  brought  to  recover  a  debt  against  part- 
ners, and  one  is  out  of  the  jurisdiction,  a  decree  may 
(as  we  have  seen)  be  had  against  the  other.*  The 
reason  seems  to  be,  that  in  such  a  case,  as  each  part- 
ner is  liable  for  the  whole  debt,  and  each  in  fact 
represents  the  whole  interest  of  the  partnership,  no 
injustice  is  done  by  making  the  one  before  the  Court 
solely  liable,  and  dispensing  with  the  other  partner ; 
as,  indeed,  might  be  done  at  law  in  a  similar  case.^ 
But  if  the  Bill  were  brought  by  one  partner  against 

1  Ibid. 

8  Inchiquin  v.  French,  Ambler,  R.  34 ;  AUorney-General  v,  Baliol 
College,  9  Mod.  R.  409  ;  Fell  v.  Brown,  2  Bio.  Ch.  R.  275  ;  Browne  v. 
Blount,  a  Ru88.  &  M.  83  ;  Mallow  «.  Hinde,  12  Wheaton,  R.  193.  In 
Attorney-General  v.  Baliol  College,  9  Mod.  R.  409,  Lord  Hardwicke  is 
reported  to  hare  said,  in  answer  to  an  objection,  that  the  University  of 
Glasgow  was  not  a  party  to  the  original  decree,  and  so  not  bound  by  it ; 
'*  Glasgow  indeed  was  no  party,  nor  indeed  were  the  plaintiff  obliged  to 
make  that  University  party,  for  it  is  a  corporation,  and  out  of  the  kingdom 
and  reach  of  process  of  this  Court,  which  is  always  an  excuse  for  not 
making  them  parties ;  therefore,  this  is  no  objection  to  make  this  a  void 
decree  as  to  them."  With  reference  to  the  case  before  the  Court,  this 
might  be  entirely  correct.  But  the  language  is  far  too  broad  and  unqual- 
ified, if  it  was  meant  to  be  used  generally ;  for  there  are  many  cases, 
where  a  decree  against  a  party  out  of  the  jurisdiction  would  be  void,  so 
&r  as  it  touched  his  interests.  See  Fell  v.  Brown,  2  Bro.  Ch.  R.  276, 
276  ;  Browne  v.  Blount,  2  Ross.  &  M.  83  ;  Poet,  ^83-85. 

3  Ante,  ^  78. 

*  Darwent  ».  Waltem,  2  Atk.  610  ;  Couslad  v.  Cely,  Prec.  Ch.  83. 
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seyeral  other  copartners,  one  of  whom  was  out  of  the 
jurisdiction,  praying  for  an  account  and  dissolution  of 
the  partnership ;  there  the  case  might  be  very  differ- 
ent ;  for  the  absent  partner  would  have  a  distinct  and 
independent  interest,  and  would  seem  to  be  an  indis- 
pensaUe  party,  since  the  decree  must  affect  that 
interest,  and  indeed  would  pervade  the  entire  opera- 
tbns  of  the  partnership.' 

^  83.  Another  case  may  be  stated,  where  the  ob- 
jection was  held  fatal  to  the  entire  objects  of  the  suit. 
A  judgment  creditor  sued  out  an  elegit^  and  filed  a 
Bill  for  the  purpose  of  an  equitable  execution  against 
certain  real  estates,  vested  in  trustees  upon  certain 
trusts,  under  which  the  debtor  was  then  entitled  to  the 
rents  and  f»ofits  during  his  life.  The  trustees  were 
defendants  in  the  Bill ;  but  the  debtor  was  abroad,  and 
had  been  so  for  several  years,  and,  therefore,  could  not 
be  made  a  party  to  the  suit.  The  Court  held  the 
olgection  fatal,  notwithstanding  the  impossibility  of 
the  debtor  being  made  a  party,  because  he  was  the 
very  person,  whose  interests  were  sought  to  be  affected 
by  the  decree.^  The  sound  reason,  which  dictated 
this  decision,  is  obvious ;  and  any  attempt  to  sustain 
the  jurisdiction  in  such  a  case  would  subvert  the  very 
foundation,  on  which  the  rule  in  £quity,  requiring 
the  joinder  of  the  interested  parties,  rests;  for  the 
decree  would  either  have  concluded,  without  a  hear- 
ing, the  interests  of  the  only  person  really  interested 
to  contest  it ;  or  have  delivered  over  the  whole  mat- 
ter to  new  and  independent  litigation. 

§  84.  Upon  the  like  ground,  where  a  second  mort- 
gagee brought  a  Bill  against  the  first,  to  redeem  his 

1  See  BeanoMMit  «.  Matedith,  3  Ves.  &  B.  180 ;  Etum  v  Stokes,  1 
Keea,  R.  32;  Van  Saailaii  v.  Moore,  1  Bom.  R.  441. 
*  Biowne  «.  Bloant,  9  Ruw.  &  M.  83. 

£Q.  PL.  14 
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mortgage,  without  making  the  heir  of  the  deceased 
mortgagor  a  party,  and  the  Bill  alleged,  that  he  was 
abroad  in  America;  it  was  held  by  the  Court,  that 
the  heir  was  an  indispensable  party  ;  for  the  natural 
and  common  decree  in  such  a  case  is,  that  the  second 
mortgagee  shall  redeem  the  first  mortgage,  and  that 
the  mortgagor  shall  redeem  him,  or  stand  foreclosed. 
Under  such  circumstances,  the  foreclosure  would  con- 
clude the  interests  of  the  heir  in  a  suit,  to  which  he 
was  no  party.  But  it  was  at  the  same  time  held, 
that,  in  that  case,  the  personal  representative  of  the 
mortgagor  was  not  an  indispensable  party .^ 

^  85.  Another  case,  standing  upon  analogous  rea- 
soning, is,  where  the  bail  of  a  judgment  debtor 
brought  a  Bill  to  stay  the  proceedings  against  them 
by  the  creditor,  and  alleged  fraudulent  conduct  on  the 
part  of  the  creditor,  and  that  he  had  charged  the 
debtor  with  sums  never  paid,  and  had  coUusively  sold 
the  debtor's  property  remitted  for  sale,  and  prayed  an 
account  of  all  the  mercantile  transactions  between  the 
creditor  and  debtor,  and  the  Bill  charged  the  debtor  to 
be  out  of  the  jurisdiction  of  the  Court ;  it  was  held, 
that  the  Bill  could  not  be  sustained  without  the  prin- 
cipal being  brought  actually  before  the  Court ;  for  he 
was  an  indispensable  party  to  the  account.  And  the 
case  was  likened  to  a  suit  brought  by  sureties,  who 

1  Fell  «.  Brown,  2  Bro.  Ch.  R.  276-279 ;  Palk  v.  CUnton,  12  Ves. 
58,  59  ;  Post,  §  186.  If  the  Bill  in  this  case  had  sought  only  a  redemp- 
tion of  the  first  mortgage,  without  any  foreclosure,  there  does  not  seem 
any  sound  reason,  why  the  Court  might  not  have  aUowed  the  second  mort^ 
gagee  to  maintain  the  Bill  without  making  the  heir  a  party,  if  the  sec- 
ond mortgagee  was  willing  to  take  a  decree  without  any  account,  which 
would  bind  the  heir  of  the  mortgagor.  The  only  efE&ct  of  the  decree 
then  would  be,  to  put  the  second  mortgagee  in  the  place  of  the  first ; 
leaving  the  amount  due  on  the  first  mortgage  open  to  examination,  in  the 
same  way,  as  if  there  had  been  an  assignment  of  the  first  mortgage  to 
the  second  mortgagee. 
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eould  not  be  relieved  as  against  the  obligee,  without 
bringing  the  oUigor  before  the  Court.^ 

^  86.  The  same  doctrine  may  be  illustrated  by  put- 
ting the  case  of  fraud,  where  several  persons,  having 
distinct  interests,  claim  under  independent  tides  the 
whole  fund.  In  such  a  case,  all  the  persons,  who 
claim  by  the  different  tides,  ought  to  be  made  parties ; 
for  a  Court  of  Equity  will  not,  at  least,  unless  under 
very  special  circumstances,  change  the  hands,  in 
which  the  funds  are  already  placed,  especially  when 
the  title  of  the  plaintiff  is  equally  open  to  controversy 
on  behalf  of  all  the  claimants.  And  in  such  a  case, 
it  will  ordinarily  constitute  no  sufficient  ground  for 
proceeding  in  the  suit,  that  one  or  more  of  the  claim- 
ants is  out  of  the  jurisdiction^' 

^  87.  It  has  been  already  stated,  that  in  some  cases 
the  Court  will  proceed  to  a  decree  against  the  parties 
before  it,  even  though  other  proper  parties  may  be  out 
of  the  jurisdiction.^  In  such  cases,  the  absent  party 
cannot  be  compelled  to  do  any  act.  But  if  the  dispo- 
sition of  the  property  in  controversy  is  in  the  power  of 
the  other  parties,  the  Court  may  act  upon  them  and 
through  them  upon  that  property/  Thus,  where  the 
heir  at  law  of  a  testator,  who  had  devised  his  real 
estate  on  certain  trusts,  was  out  of  the  jurisdiction  of 
the  Court,  and  that  £act  was  charged  in  a  Bill,  seeking 
to  enforce  the  trusts,  and  proved  at .  the  hearing,  the 
Court  directed  an  execution  of  the  trusts,  upon  full 
proof  of  the  execution  of  the  will  and  the  sanity  of 
the  testator;^  although,  ordinarily,  upon  such  a  Bill,  the 


1  Roveray  v.  Orayson,  3  Swanst.  R.  145,  note. 
*  Raasell  v.  Clarke'a  Ex'oxb,  7  Cranch,  98. 
'  Aate,  ^  78. 

«  9  Ma4d.  Ch.  Pr.  144 ;  Smith  v.  Hiberniaa  Mine  Company,  1  Sch.  & 
Lefr.  238-840;  Ante,  $  81. 
^  Mitf.  £q.  PI.  by  Jeremy,  171  - 173 ;  Smith  «.  Hibernian  Mine  Ciom- 
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heir  at  law  is  deemed  a  necessary  party .^  But  in 
such  a  case,  it  is  clear,  that  the  heir  at  law  would  not 
be  bound  by  the  decree,  but  he  might  file  a  Bill  to  set 
aside  the  decree  as  erroneous,  or  otherwise  assert  his 
title  at  law.  And  the  evidence  taken  in  the  case- 
could  not  be  read  against  bim,  if  he  should  afterwards 
dispute  the  will.^  So  that  the  Court  could  not,  on 
such  a  Bill,  establish  the  will  against  him,  or  in  any 
manner  ensure  the  title  under  its  decree  against  his 
claim.^  In  this  case,  it  is  obvious,  that  the  Court  was 
placed  in  a  predicament,  in  which  one  of  two  alterna- 

paoy,  1  Sch.  &  Lefr.  S38-340 ;  WilliamB  v.  Whinystes,  2  Bro.  Ch.  R. 
399  ;  Harris  v.  Ingledew,  3  P.  Will.  92,  94 ;  French  o.  Baron,  2  Atk. 
120  ;  Thompson  v.  Topham,  1  Y.  &  Jerv.  556 ;  Cooper,  Eq.  PI.  38. 

^  Lord  Redesdale  (Mitf.  Eq.  PI.  by  Jeremy,  171,  172,)  has  made  the 
following  remarks  on  this  subject.  Tliey  show  a  nice  distinction  between 
the  case  of  devisees  and  heirs.  '*  To  a  Bill,  "  says  he,  "  to  carry  into 
execution  the  trusts  of  a  will  disposing  of  real  estate  by  sale  or  charge  of 
the  estate,  the  heir  at  law  of  the  testator  is  deemed  a  necessary  party, 
that  the  title  may  be  quieted  against  his  demand ;  for  which  purpose  the 
Bill  usually  prays,  that  the  will  may  be  established  against  him  by  the 
decree  of  the  Court.  But  if  the  testator  has  made  a  prior  will  containing 
a  different  disposition  of  the  same  property,  and  whioh  remains  uncancel- 
led, and  has  not  been  revoked  except  by  the  subsequent  will,  it  has  not 
been  deemed  necessary  to  make  the  persons  claiming  under  the  prior  will 
parties ;  though  if  the  subsequent  will  be  not  valid,  those  persons  may 
disturb  the  title  under  it,  as  well  as  the  heir  of  the  testator.  If,  however, 
the  prior  will  is  insisted  upon  as  an  effective  instrument,  notwithstanding 
the  subsequent  will,  the  persons  claiming  under  it  may  be  brought  before 
the  Court  to  quiet  the  title,  and  protect  those  who  may  act  under  the  or- 
ders of  the  Court  in  executing  the  latter  instrument.''  He  adds ;  *'  If  no 
heir  at  law  can  be  found,  the  King's  Attomey-Greneral  is  usually  made 
a  party  to  a  Bill  for  carrying  the  trusts  of  a  devise  of  real  estate  into  exe- 
cution, supposing  the  escheat  to  be  to  the  Crown,  if  the  will  set  up  by  the 
Bill  should  be  subject  to  impeachment.  Bat  if  any  person  should  claim 
the  escheat  against  the  Crown,  that  person  may  be  a  necessary  party." 
But  see  Orders  in  Chancery  of  1841,  Order  30,  31 ;  1  Craig  &  PhUl.  377; 
and  the  49th  and  50th  Rules  of  the  Supreme  Court  of  the  United  States, 
January  term,  1842;  Ante,  §  81;  Post,  ^  150,  163. 

»  Cooper,  Eq.  PI.  38 ;  Mitf.  Eq.  PL  by  Jeremy,  172,  173. 

3  Mitf.  Eq.  PI.  by  Jeremy,  172,  173  ;  Smith  v.  Hibernian  Mine  Co.,  1 
Sch.  &  Lefr.  240,  241 ;  Thompson  v.  Topham,  1  Y.  &  Jerv.  556. 


CH.  IT.]  PARTIES   TO   BILLS*  109 

tires  must  be  adopted ;  either  wholly  to  dismiss  the 
Bill,  which  would  necessarily  delay,  to  an  indefinite 
period,  the  settlement  of  the  trusts  of  the  estate  ;  or 
to  act  upon  the  parties  to  the  trust  before  the  Court, 
and  leave  the  ultimate  validity  ci  the  tide  open  to  con- 
test by  the  heir.  As  the  latter  course  would  be  with- 
out prejudice  to  the  heir,  and  the  former  was  satisfac- 
tory to  those  interested  in  the  objects  of  the  Bill,  the 
Court  might,  upon  its  own  principles,  proceed  to  exe« 
cute  the  trusts.^ 

^  88.  The  same  course,  for  the  same  reason,  was 
adopted  by  the  Court  on  a  Bill  brought  by  a  residuary 
legatee  for  the  sale  of  a  real  estate,  pursuant  to  a  will, 
for  the  payment  of  debts,  the  legatee  being  entitled 
to  the  surplus,  and  the  heir  at  law  being  out  of  the 
jurisdiction,  or  rather  no  heir  at  law  being  known  or 
found.  The  sale  was  ordered ;  but  the  Court  refused 
to  make  any  decree  establishing  the  will.^ 

^  89.  The  same  doctrine  may  be  illustrated  by  the 
case  of  a  Bill  brought  by  one  of  several  residuary 
legatees,  or  by  one  of  several  of  the  next  of  kin,  for  a 
final  settlement  and  distribution  of  the  estate  of  a  de- 
ceased testator  or  intestate.  In  general,  in  such  a  case 
ajt  the  other  residuary  legatees  or  distributees  ought  to 
be  made  parties,  so  that  the  rights  and  claims  of  all 
may  be  conveniently  established  at  the  same  time  and 
in  the  same  suit.'    But  if  any  of  such  residuary  lega- 


1  See  Cockburn  o.  Thompeon,  16  Yes.  328,  390  ;  Ante,  $  81. 

'  Freneh  v.  Baron,  2  Atk.  ISO.  See  Attorney-General  v.  Baliol  Col- 
lege, 9  Mod.  R.  409 ;  Cooper,  Eq.  PI.  38 ;  Gilb.  For.  Rom.  157,  158. 

'  Dofistall  V.  Babett,  Rep.  Temp.  Finch,  243 ;  Atwood  v.  Hawkins,  1 
Bep.  Temp.  Finch,  113 ;  Panone  v.  Neville,  3  Bro.  Ch.  R.  365 ;  Sherrit 
«.  Bireh,  3  Bro.  Ch.  R.  929  ;  West  t^.  Randall,  2  Mason,  R.  191,  192; 
Cockbam  v.  Thompson,  16  Yes.  321,  328;  Gilb.  For.  Rom.  158;  Hay- 
cock V.  Haycock,  2  Ch.  Cas.  124 ;  Cooper,  Eq.  PI.  39,  40 ;  Davoue  «. 
Fanning,  4  John.  Ch.  R.  199 ;  Brown  v.  Ricketts,  3  John.  Ch.  R.  555 ; 
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tees  or  distributees  are  out  of  the  jurisdiction  of  the 
Court.,  and  cannot  conveniently  be  made  parties,  either 
as  plaintiffs  or  as  defendants,  the  Court  will  dispense 
with  them,  and  proceed  to  decree  the  shares  of  the 
parties  before  it-*  Such  a  decree  is  of  course  not  con- 
clusive upon  the  absentees,  or  other  persons  not  made 

Pritch»rd  9.  Hicks,  i  Paige,  R.  373.  But  see  Ross  v.  Craiy,  1  Paige,  R. 
419,  note ;  and  Hallett  o.  Hallett,  2  Paige,  R.  20,  21 ;  Mitf.  Eq.  PI.  by 
Jeremy,  168,  note  (o) ;  Cooper,  Eq.  PI.  39,  40 ;  Gilb.  For.  Rom.  158 ; 
Hawkins  v.  Hawkins,  1  Hare,  R.  543,  546 ;  Weatherby  v.  St.  Giorgio,  3 
Hare,  R.  624,  626  ;  Harvey  o.  Hanrey,  4  Beavan,  R.  215, 230, 231 ;  Post, 
§  207,  207,  a.  This  seems  the  general  rule  as  to  residuary  legatees.  Bat 
a  qnestion  has  been  made,  whether,  in  snch  a  case,  it  is  indispensable  to 
make  all  the  residuary  legatees,  when  known,  technical  parties  by  name, 
or  whether  it  is  sufficient  for  a  residuary  legatee  to  sue  on  behalf  of  him- 
self and  all  other  residuary  legatees,  in  which  case  they  are,  in  a  sense, 
deemed  parties.  (Leigh  v.  Thomas,  2  Ves.  312.)  In  Brown  v.  Ricketts, 
3  John.  Ch.  R.  555,  Mr.  Chancellor  Kent  seems  to  have  thought,  that  all 
the  residuary  legatees  should  be  technically  parties  by  name ;  and  he  relied 
on  Parsons  9.  Neville,  3  Bro.  Ch.  R.  365,  and  Cockbum  v,  Thompson,  16 
Yes.  327,  328.  He  held  the  same  doctrine  in  Davoue  v.  Fanning,  4 
John.  Ch.  R.  199.  The  case  in  3  Bro.  Ch.  R.  365,  was  the  case  of  re- 
siduary devisees,  not  of  residuary  legatees.  But  in  16  Yes.  328,  where 
Lord  Eldon  refers  to  Lord  Thurlow^s  opinion,  he  considers  it  applicable  to 
residuary  legatees ;  but  still  admitting  of  exceptions,  where  it  is  not  neces- 
sary or  convenient  to  bring  all  before  the  Court ;  as,  for  example,  where  a 
residue  is  led  to  the  individual  members  of  a  society,  which  is  very  numer- 
ous. See  Cooper,  Eq.  PI.  39,40.  In  Kettle  9.  Crary,  1  Paige,  R.  417, 
419,  420,  note,  Mr.  Chancellor  Jones  held,  that  in  all  cases  a  residuary 
legatee  might  sue  in  behalf  of  himself  and  all  others,  without  making  them 
technically  parties.  Referring  to  the  case  in  16  Yes.  328,  he  said  ;'<  I  de- 
duce from  that  and  other  cases  the  principle,  that  in  the  case  of  the  residu- 
ary legatees,  in  common  with  all  the  other  cases,  where  it  is  impracticable 
to  make  parties,  or  when  the  inconvenience  and  expense  would  greatly 
overbalance  the  utility  of  the  proceeding,  and  all  the  rights  and  interests  of 
the  whole  class  of  persons,  to  be  affected  by  the  decree,  may  be  protected 
and  preserved  by  their  subsequent  accession  to  the  suit  or  the  reference  be- 
fore the  Master,  this  Court  will  dispense  with  them  as  parties  on  the  rec- 
ord, and  give  the  opportunity  of  introducing  them  into  the  suit  by  subse- 
quent proceedings  before  the  Master."  See  Ross  v.  Crary,  1  Paige,  R. 
412,  where  Mr.  Chancellor  Walworth,  seems  to  have  approved  the  same 
doctrine ;  and  Hallett  v.  Hallett,  2  Paige,  R.  19,  20,  where  he  directly 
affirmed  it.    See  also  West  v.  Randall,  3  Mason,  R.  190- 193. 

^  Harvey  t^.  Harvey,  4  Beavan,  R.  315,  330,  331 ;  Post,  ^  307,  307,  a. 
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parties.  But  the  general  rule  is  dispensed  with,  be- 
cause otherwise  persons  having  clear  rights  would 
without  their  own  default  be  precluded  from  asserting 
them,  even  when  the  rights  of  others  would  not  neces- 
sarily be  prejudiced  thereby.^ 

^  90.  Upon  a  similar  ground,  one  of  several  of  the 
next  of  kin  of  an  intestate,  entitled  to  distribution, 
may  sue  for  his  distributive  share  without  making  the 

1  Weal  9.  Randall,  8  Mason,  R.  181,  190-199;  Cockburn  v.  Thomp- 
Bon,  16  Yes.  321,  328;  Brown  v.  Ricketts,  3  John.  Ch.  R.  555,  556; 
Bradwin  v.  Harper,  Ambl.  R.  375;  2  Madd.  Ch.  Pr.  146.  Mr.  Cooper, 
in  hu  Equity  Pleading,  after  stating,  that  all  the  residuary  legatees 
ought  to  be  parties,  and  referring  to  3  Bro.  Ch.  R.  229  and  365,  in  sup- 
port of  the  proposition,  has  added ;  '*  But  one  of  the  next  kin  of  an  in- 
testate may  sue  for  his  distributive  share,  and  the  Master  will  be  directed 
by  the  decree  to  inquire  and  state  to  the  Court,  who  are  all  the  next  of 
kin  of  the  intestate,  and  they  may  come  in  under  the  decree.  But  if  the 
plaintiff  knows  and  states  in  his  Bill,  who  are  the  other  next  of  kin,  it 
seems,  that  he  must  make  them  parties  to  the  suit."  Lord  Chief  Baron 
Gilbert  (For.  Rom.  158)  says,  that  where  several  persons  are  entitled  as 
next  of  kin  under  the  statute  of  distributions,  and  one  only  of  them  is 
brought  on  to  a  hearings  the  Court  will  not  proceed  to  a  decree.  This 
apparent  contrariety  may  be  explained  by  the  suggestion,  that  in  the  case 
supposed  by  Mr.  Cooper,  the  Bill  alleges,  that  the  other  distributees  are 
unknown;  and  in  that  supposed  by  Lord  Chief  Baron  Gilbert,  that  the 
other  distributees  are  known,  and  the  Bill  has  no  avernment  to  the  con- 
trary. Probably,  if  the  distributees  are  very  numerous,  even  if  known,  a 
Bill  might  be  maintained  by  one  or  more  on  behalf  of  all,  as  was  done  in 
the  case  of  appointees  under  a  will  in  Manning  v.  Thesiger,  1  Sim.  & 
Stu.  106.  In  Waite  v.  Temple,  1  Sim.  &  Stu.  319,  the  Bill  was 
brought  for  the  administration  of  a  testator's  estate,  who  had  given  one 
fifth  share  of  the  residue  of  his  estate  to  one  T.  P.  or  his  heirs,  executors, 
and  administrators.  T.  P.  died  in  the  testator's  lifetime.  The  executors 
of  T.  P.  were  made  parties,  but  not  his  next  of  kin.  The  Vice-chancel- 
lor said,  that  the  next  of  kin  ought  to  be  made  parties,  upon  a  claim  as 
persofUB  designaUt,  and  the  Master  should  inquire,  who  were  the  next  of 
kin,  and  with  liberty  to  file  a  supplemental  Bill.  He  added,  that  if  one 
of  the  next  of  kin  had  in  that  character  been  made  a  party  to  the  suit,  and 
the  claim  of  the  next  of  kin  had  been  raised  upon  the  record,  then  any  other 
persons  found  by  the  Master  to  be  next  of  kin  might  have  been  heard  by 
counsel,  though  not  parties.  But  where  no  one  of  the  next  of  kin  is  in: 
that  character  a  party,  nor  the  claim  raised  upop  the  record,  there  must 
be  a  supplemental  Bill. 
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Other  distributees  parties,  if  the  latter  are  unknown, 
or  cannot  be  found,  and  that  fact  is  charged  in  the 
BilL^  In  such  a  case  the  Bill  may  properly  be  filed  on 
behalf  of  the  plaintiff  and  also  of  all  the  other  persons, 
who  may  be  entided  as  distributees.  But  if  the  Bill 
should  be  difierently  framed,  and  yet  sustained,  the 
Master,  to  whom  the  cause  is  referred,  will  be  directed 
to  inquire  and  state  to  the  Court,  who  are  all  the  next 
of  kin  of  the  intestate,  entided  as  distributees,  and 
they  may  come  in  under  the  decree,  and  take  the 
benefit  thereof.* 

§  91,  Another  exception,  fk)wing  from  the  same 
general  principle  of  the  impracticability  of  making  par- 
ties, is,  where  a  personal  representative  of  a  deceased 
person  is  a  necessary  party ;  but  it  is  charged  in  the 
Bill,  that  no  such  representative  is  in  existence ;  as, 
for  example,  if  it  is  charged  in  the  Bill,  that  the  repre- 
sentation is  in  litigation  in  the  Ecclesiastical  Court,  or 
some  other  appropriate  tribunal.'  In  such  a  case,  the 
Court  will  retain  the  Bill,  notwithstanding  the  want  of 


1  Coopeir,  Eq.  PL  39,  40.  See  Fenn  v.  Craig,  3  Younge  &  Coll.  993, 
993. 

3  Cooper,  Eq.  PI.  39,  40;  West  «.  Randall,  9  Mason,  R.  199-194 ; 
Mitf.  Eq.  PI.  by  Jeremy,  167-169;  9  Madd.  Ch.  Pr.  146;  Bennett  v. 
Honeywood,  Ambl.  R.  710;  Montague  v.  Nucella,  1  Russ.  R.  166,  173; 
Waite  V.  Temple,  1  Sim.  &  Stu.  319 ;  Hallett  v.  Hallett,  9  Paige,  R.  15. 
In  Brad  win  v.  Harper,  Ambler,  R.  374,  375,  where  the  plaintiff  sned 
as  residuary  legatee  of  one  moiety  of  one  sixth  of  the  persoqis]  estate  of 
the  testatrix,  and  there  was  a  mistake  in  the  description  of  the  legatees, 
and  one  only  of  the  next  of  kin  was  a  party  on  the  record  as  executor, 
the  Master  of  the  RoUs  at  first  doubted,  whether  he  could  act  for  the  want 
of  other  parties,  who  were  the  next  of  kin.  But  it  appearing,  that  the 
next  of  kin  were  numerous  and  living  in  distant  places,  and  the  matter  in 
dispute  being  very  small,  and  the  plaintiff  a  pauper,  he  finally  decreed  the 
money  to  be  paid.    See  Waite  «.  Temple,  1  Sim.  &  Stu.  319. 

3  Mitf.  Eq.  Pi.  by  Jeremy,  180 ;  Cooper,  Eq.  PI.  35.  See  Atkinson 
V.  Henshaw,  9  Yes.  &  B.  85 ;  Jones  v.  Frost,  3  Madd.  R.  1.  See  Cle- 
land  V.  Cleland,  Pree.  Ch.  04. 
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parties,  and  will  proceed  to  a  decree,  if  it  can  be  done 
without  prejudice ;  and  if  not,  then  it  will  postpone 
the  cause,  until  the  proper  parties  can  be  made.^ 
Thus,  for  example,  a  Bill  may  be  brought  for  a  dis- 
covery of  real  assets  against  an  heir,  in  order  to  pre- 
serve a  debt,  without  making  the  personal  representa- 
tive of  the  deceased  a  party,  if  it  is  suggested  in  the 
Bill,  that  the  representation  is  in  litigation  in  the 
Ecclesiastical  Court.^ 

^  92.  So,  if  the  persons,  who  are  proper  parties,  are 
unknown  to  the  plaintiff,  and  the  fact  is  so  charged  in 
the  Bill,  and  the  Bill  seeks  a  discovery  of  those  par- 
ties, for  the  purpose  of  bringing  them  before  the  Court, 
the  objection  of  want  of  parties  will  not  be  allowed  to 
prevail,  for  the  reason  already  assigned,  and  for  the 
additional  reason,  that  it  is  one  of  the  very  objects  of 
the  Bill,  to  obtain  the  information,  which  will  enable 
the  plaintiff  to  cure  the  defect ;  and  in  no  other  way 
can  it  be  cured.* 

^  93.  There  is  an  illustration  of  the  rule,  and  also 
of  the  exception  to  it,  which  may  be  mentioned  in 
this  place,  as  having  a  peculiar  point  and  applicability. 
In  general,  where  a  Bill  is  brought  for  equitable  relief 
upon  a  rent  charge,  chargeable  upon  divers  estates, 
the  rule  is,  that  the  owners  or  terre-tenants  of  all  the 
estates,  which  are  liable  to  the  rent  charge,  shall  be 

T  ■       ■      ■■      I       ■    ■  ..   I     I      ■   II-.     i-i  I  i.ii  I  I      I  .1  ■  I      I 

1  See  Htunphreys  v.  Humphreys,  3  P.  Will.  349-351 ;  Mitf.  £q.  PI. 
by  Jeremy,  178. 

9  Mitf.  Eq.  PL  by  Jeremy,  180 ;  Cooper,  Eq.  PL  35 ;  Plunket  o. 
Penaon,  3  Aik.  51 ;  D'Aranda  v.  Whittingrham,  Moeel.  R.  84. 

3  Mitf.  Eq.  PL  by  Jeremy,  180 ;  Bowyer  v.  Covert,  1  Vcm.  96 ; 
Heath  v.  Perceval,  1  P.  Will.  683-684 ;  Mr.  Baron  Alderson,  in  Fenn 
•.  Ciaig,  3  Tonnge  &  Coll.  316,  934,  said,  that  where  the  Bill  aUeged, 
that  the  other  proper  parties  were  unknown,  so  that  there  was  an  impos- 
sibility in  bringing  them  before  the  Court,  it  would  be  a  gross  absurdity 
to  require  them  to  be  made  parties,  or  to  allow  an  objeetion  for  want  of 
them. 

EQ.  PL.  15 
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made  parties ;  not  only,  that  all  the  persons  in  interest 
may  be  represented,  and  may,  if  they  please,  contest 
the  title ;  but  also,  that  they  may  contribute  among 
themselves  in  the  proper  proportions,  if  the  rent  charge 
is  established,  and  complete  justice  be  done  between 
them.^  But  there  are  certain  well  known  exceptions 
to  this  rule.  Thus,  for  example,  if,  in  a  Bill  brought 
against  the  owners  or  terre-tenants  of  one  of  the  es- 
tates charged,  it  should  appear  upon  the  pleadings, 
that  the  other  owners  or  terre-tenants  are  unknown  ; 
or  that  it  is  uncertain,  what  the  other  estates,  which 
are  chargeable,  are ;  or  whether  the  title  or  charge 
against  them  is  not  lost,  or  become  incapable  of  being 
distinguished  by  lapse  of  time  or  otherwise  ;  the  Court 
would  dispense  with  the  other  parties ;  and,  at  least 
in  the  case  of  a  charity,  proceed  to  decree  between  the 
parties  before  the  Court.* 

^  94.  Another  exception  to  the  general  rule,  as  to 
parties,  is,  where  they  are  exceedingly  numerous,  and 
it  would  be  impracticable  to  join  them  without  almost 
interminable  delays  and  other  inconveniences,  which 
would  obstruct,  and  probably  defeat  the  purposes  of 


1  Attorney-General  ».  Wyburgh,  1  P.  Will.  699 ;  Attorney-General  v. 
Shelly,  1  Salk.  163;  Attorney-General  v.  Jackson,  11  Ves.  367;  Adair 
V.  New  River  Co.,  11  Ves.  444. 

»  Attorney-General  v.  Wyburgh,  1  P.  Will.  599 ;  Attorney-General  v. 
Shelly,  1  Salk.  163 ;  Attorney-General  v.  Jackson,  11  Ves.  367 ;  Adair 
V.  New  River  Co.,  11  Ves.  444 ;  Anon.,  Cary,  R.  33.  Although  the  reason- 
ing would  seem  to  justify  the  laying  down  of  the  proposition  in  all  cases 
of  rent  charge,  where  the  exception  exists,  I  have  not  ventured  to  state 
it  as  applicable,  except  to  cases  of  charity,  for  it  is  in  those  cases,  that  the 
exception  has  been  allowed  and  acted  on.  But  even  in  cases  of  charities, 
the  Court  will  take  care  of  the  rights  and  interests  of  the  terre-tenants 
before  the  Court,  as  well  as  of  other  terre-tenants  not  made  parties,  by 
directing  inquiries  before  the  Master,  whether  there  are  any  such,  and 
how  far  they  are  chargeable.  See  on  this  subject  the  elaborate  judgment 
of  Lord  Eldon,  in  Attorney-General  ».  Jackson,  11  Ves.  366-373  ;  and 
Benson  v.  Baldwin,  1  Atk.  596.  • 
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justice.^  In  such  cases,  the  Court  will  not  insist  upon 
their  being  made  parties ;  but  will  dispense  with  them, 
and  proceed  to  a  decree,  if  it  can  be  done  without  in- 
jury to  the  persons  not  actually  before  the  Court.  This 
last  is  an  important  qualification  of  the  exception  ;  for 
there  are  still  some  cases  (as  we  have  seen,  and  shall 
hereafter  see'),  in  which  it  has  been  supposed,  that 
Courts  of  Equity  will  not  proceed  to  a  decree  without 
all  the  persons  in  interest  being  made  actual  parues, 
where  the  decree  must  directly  and  essentially  afiect 
their  interests.'  We  say,  where  the  decree  must 
directly  affect  their  interests;  for  in  every  case,  in 
which  a  decree  is  made,  where  the  parties  being  nu- 
merous, are  on  that  account  dispensed  with,  and  all 
of  them  are  not  before  the  Court,  their  interests  may 
be  incidentally  and  indirectly  affected ;  a3,  for  exam- 
.  pie,  if  in  a  Bill  of  this  sort  an  account  is  taken,  and 
there  is  a  decree,  giving  a  certain  portion  of  a  fund 
to  the  parties  before  the  Court,  the  parties  not  before 
the  Court  will  be  bound  by  that  account  and  decree, 
and  the  Court  will  protect  the  defendant  acting  under 
the  decree,  and  obeying  it,  from  future  litigation  on 
the  points  so  decided;  for  otherwise,  ttie  defendant 

1  Mitf.  Eq.  PL  by  Jeremy,  165- 167 ;  Cooper,  Eq.  Pi.  39-41 ;  West 
9.  Randall,  3  Mason,  R.  192-196 ;  Adair  v.  New  Rher  Co.,  11  Ves.  429 ; 
Oockbum  v.  Thompson,  16  Ves.  321 ;  Wendell  «.  Van  Rensselaer,  1 
John.  Ch.  R.  349 ;  1  Mont.  Eq.  PI.  57-63 ;  Taylor  v.  Salmon,  4  Mylne 
it  Craig,  R.  134 ;  Male  v.  Malachy,  1  Mylne  &  Craig,  R.  559.  In  the  Re- 
porters' note  (a)  to  Fenn  v.  Craig,  3  Yonnge  &  Coll.  224,  there  is  a  col- 
lection of  some  of  the  leading  authorities  on  this  subject.  Hawkins  v. 
Hawkins,  1  Hare,  R.  543,  546  ;  Weatherby  v.  St.  Giorgio,  2  Hare,  R. 
634,  636 ;  Harrey  v.  Harvey,  4  Beavao,  R.  215,  220,  221 ;  Ante,  ^  89  ; 
Poet,  ^  133,  150,  307,  307,  a. 

>  Ante,  $  81,  83 ;  Post,  $  130,. 133,  135,  135,  a. 

9  Ante,  $  8^  83 ;  Post,  $  130;  Evans  v.  Stokes,  .1  Keen,  R.  33 ; 
Beaumont «.  Meredith,  3  Ves.  &  B.  184 ;  Van  Sandau  v,  Moore,  1  Russ. 
R.  441 ;  Leigh  v.  Thomas,  3  Ves.  313 ;  West  v.  Randall,  3  Mason,  R. 
193-196. 
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would  really  be  deprived  of  all  protection.^  But  the 
doctrine  above  stated  as  to  the  necessity  of  all  persons 
being  made  actual  parties,  must  now  be  received  with 
many  qualifications,  if  it  be  maintainable  at  all  in  its 
general  signification,  as  will  appear  more  fully  in  our 
subsequent  remarks.^ 

^  95.  Thus,  we  see,  that  by  the  general  rule  the 
parties,  although  numerous,  are  still  ordinarily  required 
to  be  brought  before  the  Court ;  that  there  is  an  excep- 
tion allowed,  founded  on  the  mere  fact  of  numerous- 
ness,  when  it  may  amount  to  a  great  practical  incon- 
venience or  positive  obstruction  of  justice  ;  and  again, 
that  qualifications  are  introduced,  which  limit  the  efiect 
of  the  exception  to  cases  within  the  general  mischiefs, 
which  it  was  intended  to  remedy.  In  all  cases  gov- 
erned by  the  exception,  it  seems  proper  to  allege  in 
the  Bill,  unless  it  is  otherwise  apparent  upon  its  face, 
that  the  parties  are  too  numerous  to  make  it  practi- 
cable, even  if  known,  to  prosecute  the  suit,  if  all  are 
made  parties.^ 

^  96.  In  truth,  the  same  general  principle  pervades 
the  whole  course  of  Equity  proceedings,  in  all  these  ap- 
parently irreconcilable  or  anomalous  cases.  It  has 
been  well  observed,  that  the  general  rule,  being  estab- 
lished for  the  convenient  administration  of  justice, 
ought  not  to  be  adhered  to  in  cases,  in  which,  consist- 
ently with  practical  convenience,  it  is  incapable  of 
application ;  for  then  it  would  destroy  the  very  purpose 

1  Mitf.  £q.  Pi.  by  Jeremy,  167-171 ;  Fanell  v.  Smith,  S  Ball  & 
Beau.  337,  341,  348 ;  Kenyon  v.  WorihiDgton,  9  Dick.  R.  668 ;  Hallett 
V.  Hallett,  3  Paige,  R.  18-20. 

9  Post,  §  107-115,  130,  133,  135,  135, «. 

<  Weld  V.  Bonham,  3  Sim.  &  Stn.  01.  See  Wallworth  v.  Hok,  4 
Mylne  &  Craig,  610,635-630;  Harvey  v.  Harvey,  4  Beavan,  R.  315, 
230,  331 ;  Ante,  §  04 ;  Post,  §  133,  a,  183,  b,  140,  307,  307,  a,  316. 
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for  which  it  was  established.^  The  exceptions,  there- 
fore, turn  upon  the  same  principle,  upon  which  the 
rule  is  founded.  They  are  resolvable  into  this,  either 
that  the  Court  must  whxAly  deny  the  plaintiff  the 
equitable  relief,  to  which  he  is  entitled,  or  that  the 
relief  must  be  granted  without  making  other  persons 
parties.  The  latter  is  deemed  the  least  evil,  whenev- 
er the  Court  can  proceed  to  do  justice  between  the 
parties  before  it,  without  disturbing  the  rights  or  injur* 
ing  the  interests  of  the  absent  parties,  who  are  equally 
entitled  to  its  protection.'  And  even  in  the  cases,  in 
which  the  Court  will  thus  administer  relief,  so  sdicit- 


'  Cockbam  v.  Thompson,  16  Ves.  326 ;  Adair  v.  New  River  Co.,  II 
Yes.  444 ;  Good  v.  Blewit,  13  Yes.  397  ;  Wendell  v.  Yan  Rensselaer,  1 
John.  Ch.  R.  349,  350  ;  West  v.  Randall,  2  Mason,  R.  193,  194  ;  Dum- 
mer  v.  Wood,  3  Mason,  R.  317,  318  ;  Taylor  v,  Salmon,  4  Mylne  & 
Craig,  141 ;  Male  v.  Malachy,  1  Mylne  &  Craig,  559 ;  Post,  $  135,  a,  223. 

9  Westv.  Randall,  2  Maaon,  R.  195;  Cockbam  «.  Thompson,  16  Yes. 
326-330.  In  Cockburn  v.  Thompson,  16  Yes.  329,  Lord  Eldon,  re- 
ferring to  the  general  rule,  and  this  class  of  exceptions  to  it,  said ;  ^^  The 
principle  (of  the  general  rule)  being  founded  in  convenience,  a  departure 
from  it  has  been  said  to  be  justifiable  when  necessary.  And  in  all  these 
cases  the  Court  has  not  hesitated  to  depart  from  it  with  the  view  by  orig- 
inal and  subsequent  arrangement,  to  do  all,  that  can  be  done  for  the  pur- 
poses of  justice,  rather  than  hold,  that  no  justice  shall  subsist  among  per- 
sons, who  may  hare  entered  into  these  contracts."  In  Wood  v.  Duromer, 
3  Mason,  R.  317,  the  general  rule  and  the  exceptions  to  it,  were  sum- 
toed  np  in  the  following  language  :  —  *'  The  general  rule  b,  that  all  per- 
sons mat'srially  interested,  either  as  plaintiff  or  defendants,  are  to  be  made 
parties.  There  are  exceptions,  just  as  old  and  as  well  founded,  as  the 
mie  itself.  Where  the  parties  are  beyond  the  jurisdiction,  or  are  so  nu- 
merona,  that  it  is  impossible  to  join  them  all,  a  Court  of  Chancery  will 
make  each  a  decree,  as  it  can,  without  them.  Its  object  is  to  administer 
jostice;  and  it  will  not  suffer  a  rule,  fonnded  in  its  own  sense  of  propriety 
and  eonvemenee,  to  become  the  instrument  of  a  denial  of  justice  to  par- 
tiee  befnpe  the  Court,  who  are  entitled  to  relief.  What  is  practicable,  to 
bnng  all  interests  before  it,  will  be  done.  What  is  impossible  or  imprac- 
ticaUe,  it  has  not  the  rashness  to  attempt ;  but  it  contents  itself  with  dis- 
posing «f  the  equities  before  it,  leaving,  aa  fiir  as  it  may,  the  rights  of 
other  persons  unprejndioed."  Ante,  ^  94 ;  Post,  ^  132,  a,  132,  b,  149, 
150,  207, 216. 
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ous  b  it  to  attain  the  purposes  of  substantial  justice, 
that  it  will  generally  require  the  Bill  to  be  filed,  not 
only  in  behalf  of  the  plaintiff*,  but  also  in  behalf  of  all 
other  persons  interested,  who  are  not  direcdy  made 
parties  (although  in  a  sense  they  are  thus  made  so),  so 
that  they  may  come  in  under  the  decree,  and  take  the 
benefit  of  it,  or  show  it  to  be  erroneous,  or  entide 
themselves  to  a  rehearing,*  The  Court  will  go  fur- 
ther, and  in  such  cases,  it  will  entertain  a  Bill,  or 
Petition,  which  shall  bring  the  rights  and  interests  of 
the  absent  parties  more  distincdy  before  the  Court,  if 
there  is  any  certainty,  or  even  any  danger,  of  injury  or 
injustice  to  them.^  We  shall  presendy  see  this  doc- 
trine fully  borne  out,  when  we  advert  to  the  cases, 
which  illustrate  the  nature,  and  character,  and  extent 
of  this  class  of  exceptions.' 

§  97.  The  most  usual  cases  arranging  themselves 
under  this  head  of  exceptions  are ;  (1.)  where  the 
question  is  one  of  a  common  or  general  interest,  and 

1  West  V.  Randall,  2  Mason,  R.  193  ;  Adair  v.  New  River  Company, 
11  Yes.  444 ;  Cockburn  v.  Thompson,  16  Yes.  326-328 ;  Good  v.  BI&- 
wit,  19  Yes.  336 ;  Aote,  ^  94;  Post,  ^  144,  150,  207-216.  The  case  of 
Good  V.  Blewit,  13  Yes.  397;  S.  C.  19  Yes.  336,  shows  with  what  solici- 
tude the  Court  will  watch  over  and  protect  the  interests  of  the  absent  pex^ 
sons,  not  parties,  in  all  cases  of  this  sort.  See  also  Angell  v.  Haddon,  1 
Madd.  R.  429 ;  Durch  v.  Kent,  2  Yem.  260.  Lord  Redesdale,  with  refer- 
ence to  this  subject,  used  the  following  language  (Mitf.  Eq.  PL  by  Jeremy, 
178)  :  —  ^'  In  some  cases,  when  it  has  appeared  at  the  hearing  of  a  cause, 
that  the  personal  representative  of  a  deceased  person,  not  a  party  to  the 
suit,  ought  to  be  privy  to  the  proceedings  under  a  decree,  but  that  no  ques- 
tion could  arise  as  to  the  rights  of  such  representative  on  the  hearing,  the 
Court  has  made  a  decree  directing  proceedings  before  one  of  the  Masten 
of  the  Court,  without  requiring  the  representative  to  be  made  a  party  by 
amendment  or  otherwise ;  and  has  given  leave  to  the  parties  in  the  suit 
to  bring  a  representative  before  the  Master,  on  taking  the  accounts  or 
other  proceedings  directed  by  the  decree,  which  may  concern  the  rights  of 
such  representative.  And  a  representative  thus  brought  before  the  Mas- 
ter, is  considered  as  a  party  to  the  cause  in  the  subsequent  proceedings." 

3  Ibid.     See  also  Weld  v.  Bonham,  2  Sim.  &  Stu.  01 ;  Ante,  ^  95. 

3  Post,  §97-135. 
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one  or  more  sue,  or  defend  for  the  benefit  of  the 
whole  ;  ^  (2.)  where  the  parties  form  a  voluntary  as- 
sociation for  public  or  private  purposes,  and  those,  who 
sue,  or  defend,  may  fairly  be  presumed  to  represent 
the  rights  and  interests  of  the  whole ; '  (3.)  where  the 
parties  are  very  numerous,  and  although  they  have,  or 
may  have,  separate  and  distinct  interests ;  yet  it  is  im- 
practicable to  bring  them  all  before  the  Court.' 

^  98.  In  the  first  of  this  class  of  cases,  may  be  in- 
cluded suits  brought  by  a  part  of  the  crew  of  a  privateer 
against  prize  agents  for  an  account,  and  their  propor- 
tion of  the  prize  money.  In  a  case  of  this  nature,  if 
the  Bill  be  brought  by  a  few  of  the  crew,  on  behalf  of 
themselves  only,  it  will  not  be  sustained.^  But  if  it  be 
brought  on  behalf  of  themselves,  and  all  the  rest  of  the 
crew,  who  had  signed  the  articles,  and  had  not  receiv- 
ed their  shares  of  the  prize  money,  it  will  be  sustained, 
from  the  manifest  inconvenience  of  adopting  any  other 


1  1  Mont.  Eq.  PL  61 ;  Cooper,  Eq.  PL  40;  Id.  186 ;  Mitf.  Eq.  PL  by 
Jeremy,  166,  167. 

«  1  Mont.  Eq.  PL  68-60;  Cooper,  Eq.  PL  40  ;  Id.  186,  187.  We 
are  carefully  to  distinguiah  casea  of  thia  aort,  from  caaea  where  there  are 
nomeroua  paitiea  in  a  joint  stock  company,  and  a  few  ane  to  recover  back 
depoaita  paid  by  them  from  the  directora,  npon  the  ground  of  an  original 
fraud  practiaed  by  the  directora  in  the  original  acheme,  where  they  allege, 
tiiat  the  namea  of  the  other  ahareholdera  are  unknown  to  them  ;  for  in 
aoch  a  caae,  they  do  not  touch  the  righta  of  any  partiea  not  before  the 
Court,  but  aeek  for  redreaa  only  for  a  common  fraud  committed  against 
themaeWea.  Blair  v.  Agar,  2  Sim.  239.  But  for  such  an  allegation,  or 
for  an  allegation  of  numerousneaa  (if  not  apparent)  each  ahareholdcr 
would  be  compellable  to  aue  severally  for  hia  own  deposit ;  Id. ;  Jones  v. 
Gaicia  de  Rio,  1  Turn.  &  Rusa.  397 ;  Colt  v.  Woolaaton,  3  P.  Will. 
154 ;  Hitchena  v.  Congreve,  4  Ruaa.  R.  662,  576 ;  Walburn  v.  Ingilby, 
1  Mylne  &  K.  77. 

3  West  V.  Randall,  2  Mason,  R.  192  *  196 ;  1  Mont.  Eq.  PL  61 ;  Coop- 
er, Eq.  PL  41 ;  Id.  186,  187 ;  Mitf.  Eq.  PL  by  Jeremy,  170,  182. 

4  Leigh  V.  Thomaa,  2  Yea.  312  ;  Good  v.  Blewit,  13  Yes.  397 ;  S.  C. 
19  Yea.  336 ;  West  v.  RandaU,  2  Mason,  R.  193,  194 ;  1  Mont.  Eq. 
PI.  61. 
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course.^  And  it  has  been  well  observed,  that  no  case 
can  call  more  strongly  for  indulgence,  than  where  a 
number  of  seamen  have  interests  in  the  same  subject- 
matter  ;  for  their  situation  at  any  period,  how  many 
are  living  at  any  one  given  time,  how  many  are  dead, 
and  who  are  entided  to  representation,  cannot  ordi- 
narily be  ascertained.^ 

^  99.  Similar  reasons  have  induced  the  Court  to 
depart  from  the  general  rule  in  another  class  of  cases, 
where  the  suit  is  brought  on  behalf  of  many  persons  in 
the  same  interest,  and  all  the  persons  answering  that 
description  cannot  easily  be  discovered  or  ascertained. 
Thus,  a  few  creditors  may  maintain  a  suit  on  behalf  of 
themselves  and  all  the  other  creditors  of  a  deceased 
debtor,  against  his  proper  representatives  for  an  ac- 
count and  ap[dication  of  his  assets,  real  as  well  as 
personal,  in  payment  of  their  demands.^    And  it  seems 

1  Ibid. ;  Chancey  v.  May,  Free.  Ch.  599 ;  Leigh  v.  Thomae,  2  Ves. 
312 ;  Pearson  v.  Belchier,  4  Ves.  627.  The  case  of  Mofiat  v.  Far- 
quharson,  2  Bro.  Ch.  R.  338,  contains  a  contrary  doctrine  ;  but  the  doc- 
trine in  that  case  has  been  OTerruled.  See  2  Bro.  Ch.  R.  338,  Mr.  Belt^s 
*note  (1).  See  also  Cullan  v.  Dake  of  Queensbury,  1  Bro.  Ch.  R.  101, 
and  Mr.  Belt's  note  (1)  ;  Doyd  9.  Loaring,  6  Yes.  777. 

«  Good  r.  Blewit,  13  Ves.  397  ;  Leigh  v.  Thomas,  5  Ves.  312 ;  West 
V.  Randall,  2  Mason,  R.  193, 194  ;  Hendrick  v.  Robinson,  2  John.  Ch.  R. 
296,  297.  In  the  case  of  Good  v.  Blewit,  13  Ves.  397,  which  was  the 
case  of  a  foreign  crew  sning  for  the  benefit  of  all  the  crew  ;  the  Master 
of  Rolls  (Sir  William  Grant)  took  notice  of  the  fact,  that  it  was  a  case,  in 
which  the  defendants  sued  for  the  whole.  He  said ;  '*  It  is  not  a  case, 
where  a  great  number  of  persons,  who  ought  to  be  defendants,  are 
brought  before  the  Court,  but  are  to  be  bound  by  a  decree  against* a  few." 
This  latter  circumstance,  however,  would  not  be  decisiye  in  all  cases  of 
defendants ;  though  it  might  be  in  some.  See  Meux  v.  Maltby,  2  Swanst. 
R.  296-299,  and  the  cases  there  cited  ;  Mayor  of  York  «.  Pilkington,  I 
Atk.  284 ;  Calvert  on  Parties  in  Equity,  46. 

3  1  Mont.  Eq.  PI.  62 ;  Mitf.  Eq.  PI.  by  Jeremy,  166.  In  Bumey  r. 
Morgan,  1  Sim.  &  Stu.  358,  it  was  held,  that  a  mortgagee  cannot  sue  in 
behalf  of  himself,  and  all  other  creditors,  because  he  has  no  common  in- 
terest with  them ;  and  when  a  creditor  sues  in  behalf  of  all,  it  is  permitted 
upon  the  ground  of  there  being  a  common  interest  in  all.    Post,  §  109. 
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that  the  doctrine  equally  applies,  whether  the  suing 
creditors  are  creditors,  whose  debts  are  then  absolutely 
due,  or  the  debts  payable  in  future,  although  present 
debts  are  payaUe  in  future  (debitwn  in  presenti  sol- 
vendwn  in  fidwo).^  Indeed,  if  the  Bill  by  a  creditor 
seeks  to  affect  or  charge  the  real  estate  of  the  debtor 
with  a  debt  in  common  with  other  creditors,  the  Bill 
not  only  may,  but  ought  to  be  brought  on  behalf  of 
all  the  creditors,  and  not  of  himself  alone.'  In  all 
Bills  of  this  sort,  the  whole  administration  and  settle- 
ment of  the  estate  is  assumed  by  the  Court,  the  assets 
are  marshalled,  and  the  decree  is  made  for  the  benefit 
of  all  the  creditors.  The  other  creditors  may  come  in 
under  the  decree,  and  prove  their  debts  before  the 
Master,  to  whom  the  cause  is  referred,  and  obtain 
satisfaction  of  their  demands,  equally  with  the  plain- 
ti£i  in  the  suit;  and  under  such  circumstances  they 
are  treated  as  parties  to  the  suit.  If,  however,  they 
decline  so  to  come  in  before  the  Master,  they  will  be 
excluded  from  the  benefit  of  the  decree ;  and  yet  they 
will  from  necessity  be  considered  as  bound  by  the  acts 
done  under  the'  authority  of  the  Court.*    But  a  few 

1  Whitmore  v.  Ozbonow,  3  Younge  &  Coll.,  New  R.  13,  17. 

s  May  V.  Selby,  1  Yoange  &  Coll.,  New  R.  335. 

3  Mitf.  £q.  PI.  by  Jeremy,  165,  166 ;  Leigh  v.  Thomas,  3  Yes.  313, 
313 ;  Neve  v.  Weston,  3  Atk.  R.  657  ;  Cooper,  Eq.  PI.  39,  106  ;  West 
V,  Randall,  3  Mason,  R.  104;  Law  v.  Rigby,  4  Bro.  Ch.  R.  60 ;  Good 
«.  Blewit,  19  Yes.  336 ;  Hendricks  «.  Robinson,  3  John.  Ch.  R.  383, 
896 ;  Hallett  v,  Hallett,  3  Paige,  R.  18,  10 ;  Ross  «.  Crary,  1  Paige,  R. 
417,  note.  Mr.  Chancellor  Walworth,  in  Hallett  v.  Hallett,  3  Paige,  R. 
19,  has  expounded  this  whole  doctrine  with  great  clearness.  ''If,"  says 
he, ''  there  are  manjr  parties  standing  in  the  same  situation,  as  to  their 
rights  or  claims  npon  a  particular  fund,  and,  where  the  shares  of  a  part 
cannot  be  determined,  until  the  rights  of  all  the  others  are  settled  or  ascer- 
tained, as  in  the  case  of  creditors  of  an  insolvent  estate  or  residuary  legar 
tees,  all  the  parties  interested  in  the  fund  must  in  general  be  brought  be- 
fore the  Court,  so  that  there  may  be  but  one  account,  and  one  decree, 
settling  the  rights  of  all.    And  if  it  appears  on  the  &ce  of  the  com- 

SQ.  PL.  16 
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creditors  will  not  be  permitted  to  bring  a  Bill  of  this 
sort,  for  an  account  and  adouBistration  of  the  assets, 
without  saying  in  the  BUI,  that  it  is  brought  on  behalf 
of  themselves,  and  all  the  rest  of  the  creditors;  for 
otherwise,  the  executor  or  administrators  might  be 
compellable  to  account  de  novo  with  all  the  other 
creditors  in  other  Bills.  ^    But  when  the  Bill  is  brought 


plainant's  Bill,  that  aa  aecootit  of  the  whole  ilind  must  be  taken,  and 
that  there  are  other  parties  interested  in  the  distributioD  thereof,  to  whom 
the  defendants  woald  be  bound  to  render  a  similar  account,  the  latter  may 
object,  that  all,  who  have  a  common  interest  with  the  complainants,  are 
not  befiure  the  Court.  In  these  cases,  to  remedy  the  practical  incon- 
venience of  making  a  great  number  of  parties  to  the  suit,  and  compelling 
those  to  litigate,  who  might  otherwise  make  no  claim  upon  the  defend- 
ants, or  the  fund  in  their  hands,  a  method  has  been  devised  of  permitting 
the  complainants  to  prosecute  on  behalf  of  themsdves,  and  all  others 
standing  in  the  same  situation,  who  may  afterwards  elect  to  come  in  and 
claim  as  parties  to  the  suit,  and  bear  their  proportion  of  the  expenses  of 
the  litigation.  If  such  parties  neglect  to  come  in  under  the  decree,  after 
a  reasonable  notice  to  them  for  that  purpose,  the  fund  will  be  distributed 
without  reference  to  any  unliquidated  or  unsettled  claims,  which  they 
might  have  had  upon  the  same.  But  if  the  rights  of  such  absent  parties 
are  known  and  ascertained  by  the  proceedings  in  the  suit,  prevision  will 
be  made  for  them  in  the  decree.  (Anonymous,  9  Prioe*s  Rep.  310.)  In 
either  case,  the  Court  will  protect  the  defendants  against  any  further  liti- 
gation in  respect  to  the  fund."  In  the  case  of  creditors  coming  in  be- 
fore the  Master,  they  have  been  held  entitled  to  rehear  the  cause,  though 
not  technically  parties,  because  the  decree  affected  their  interest.  Giffurd 
V.  Hort,  1  Sch.  &  Lefr.  409. 

1  Leigh  V.  Thomas,  3  Yes.  313 ;  Brown  v.  Ricketts,  3  John.  Ch.  R. 
663,  666,  666.  But  see  Brinckerhorff  v.  Brown,  6  John.  Ch.  R.  161. 
In  the  ordinary  proceedings  before  the  Master,  all  other  creditors,  except 
those  coming  in  before  the  Master,  and  proving  their  debts,  are  generally 
excluded  from  the  benefit  of  the  decree.  But  still  they  may  file  a  Bill, 
subsequently,  to  establish  their  own  rights,  not  disturbing  what  has  been 
done  under  the  decree.  But,  sometimes,  the  Court  gives  directions,  in 
cases  of  this  sort,  to  the  Master,  to  ascertain  the  claims  of  all  persons  in- 
terested. In  such  a  case,  if  the  Master  reports  any  claims  due  to  particu- 
lar creditors,  and  others,  who  do  not  come  in  under  the  decree,  the  Court 
will  sometimes  retain  the  Bill  for  their  benefit,  and  direct  the  Master 
to  advertise  anew  for  them  to  come  in,  and  take  the  benefit  of  it;  aa, 
for  example,  if  it  should  appear  upon  the  Master's  report,  that  they  were 
beyond  sea,  or  out  of  the  jurisdiction  at  the  time.    Lord  Eldon,  in  Good 
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on  behalf  of  themselves,  and  all  others,  all  creditors 
are,  in  a  sense,  deemed  to  be  before  the  Court.^ 

^  100.  Lord  Redesdale  has  remarked  upon  this 
class  of  cases,  that,  '^As  a  single  credits  may  sue 
for  bis  demand  oat  of  the  personal  assets,  it  is  rather 
matter  of  convenience,  than  of  indulgence,  to  permit 
such  a  suit  by  a  few  on  behalf  of  all  the  creditors. 
And  it  tends  to  prevent  several  suits  by  several  credit' 
tors,  which  might  be  highly  inconvenient  in  the  admin-^ 

9.  Blewit,  19  Vet.  336,  339,  explained  this  subject  very  fully.  Referring 
to  the  decree  in  that  case,  which  directed,  that  the  Master  should  report 
as  to  all  the  persons  entitled  to  a  share  of  the  proceeds  of  a  prize,  he 
said ;  ^*  Taking  this  decree  to  be  right,  onder  the  special  circamstaneee 
of  the  case,  it  seems  to  require  some  addition.  Upon  the  Master's  report, 
in  a  creditor's  suit,  the  Court  knows  nothing  of  any  demand  except  of 
those  persons,  who  hare  established  their  debts.  But  the  speoial  drcum* 
slaneeB  of  this  case  are,  that  the  original  deciee  directe  the  Master  to 
state,  who  are  entitled ;  and  he  has  stated,  that,  not  only  those,  who  have 
come  in,  but  that  others  also,  who  have  not  come  in,  are  entitled  to  cer- 
tain shares.  Upon  that  fact,  therefore,  the  Court  is  to  deeide,  whether, 
notwithstanding  their  title  to  a  proportionable  sum  upon  an  acoonnt,  it 
would  exclude  them  from  the  benefit  of  the  decree,  or  would  leave  them 
to  do,  what  they  would  be  entitled  to  do,  to  institute  a  new  suit,  if  they 
think  proper ;  as  it  is  clear,  by  analogy  to  the  case  of  creditors,  that  if 
they  do  not  come  in,  and  are  exduded  fipom  the  benefit  of  this  decree, 
that  does  not  prerent  another  Bill,  having  doe  regard  to  costs,  &e.  Gen- 
erally, however,  the  Court  does  not  take  notice  of  other  creditors ;  as  the 
report  does  not  bring  before  it  that  ftct,  to  which,  if  in  a  special  case  it 
does  appear,  the  Court  does  give  attention.  Where,  for  instance,  there 
are  circumstances  accounting  for  the  non-claim,  as  that  some  of  the  par- 
ties had  gone  to  sea,  the  Court' would  take  care,  that  what  the  report 
stated  them  to  be  entitled  to  should  not  be  lost.  The  question  now  is, 
whether  the  <^portniBty  of  making  out  that  ease  ougtit  to  be  given ;  and 
it  seems  to  me,  that  further  advertisementa  ought  to  be  directed  as  to  the 
claimanto  not  coming  in ;  not  taking  the  account  as  to  them ;  but  taking 
it  as  to  the  others.  Hurt  direction,  therefore,  may  be  inserted  in  the  d»- 
eree  lor  the  purpose  of  bringing  beibre  the  Master  these  individuals, 
whom  he  has  stated  to  be  entitled ;  and  that,  with  regard  to  those,  who 
diall  eome  in  upon  iartfier  advertisements,  he  shall  execute  the  deeree, 
and  not  as  to  the  others.''  *  See  also  Angell «.  Haddon,  1  Madd.  R.  dS9 ; 
Anon.,  9  Priee  R.  910,  and  HalletC  «.  Hallett,  9  Paige,  19,  90,  supra^ 
note  (9)  ;  Coekboin  v.  Thompson,  16  Ves.  997. 
^  Adair  «.  New  Riva  Company,  II  Ves.  444. 
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istration  of  assets,  as  well  as  burdensome  on  the  fund 
to  be  administered.  For,  if  a  Bill  be  brought  by  a 
single  creditor  for  his  own  debt,  he  may,  as  at  law, 
obtain  a  preference  by  judgment  in  his  favor  over  other 
creditors  in  the  same  degree,  who  may  not  have  used 
equal  diligence."*  There  is  great  truth  in  this  remark; 
for  Courts  of  Equity  are  thus  enabled  to  act  fully  upon 
their  own  favorite  maxim,  that  Equality  is  Equity.  But 
it  does  not  disclose  the  whole  ground  of  the  doctrine. 
It  is,  on  the  other  hand,  the  real  danger  of  doing  in- 
justice to  parties  not  before  the  Court,  where  interests 
might  be  jeoparded  without  being  represented;  and 
the  utter  impracticability  of  making  all  the  interested 
persons  actually  and  technically  parties,  from  their 
being  unknown,  or  being  so  exceedingly  numerous, 
that  any  obligation  to  join  them  all  would  amount  to 
a  positive  denial  of  justice,  which  constitute  the  main 
grounds  of  the  doctrine.^ 


^  Mitf.  Eq.  PI.  by  Jeremy,  166,  167.  But  a  single  creditor  is  not  per- 
mitted in  this  way  to  acquire  any  preference  over  creditors  of  a  higher 
degree,  nor  necessarily  in  all  cases  over  those  of  an  eqaal  degree ;  for 
wherever  a  single  creditor  brings  a  Bill,  although  no  general  accoant  of 
the  debts  is  directed ;  but  the  course  is,  to  direct  an  account  of  the  per- 
sonal estate,  and  of  that  particular  debt ;  yet  the  common  decree  is,  that 
that  debt  shall  be  paid  in  the  course  oi  administration.  All  debts,  there- 
fore, cf  a  higher  nature,  or  even  of  an  equal  nature,  may  be  paid  by  the 
executor,  and  must  be  allowed  to  him  in  his  discharge.  Attorney-General 
V.  Comthwaite,  2  Cox,  R.  44 ;  Bedford  v.  Leigh,  3  Dick.  R.  708 ;  New- 
land  V.  Champion,  1  Yes.  104 ;  Peacock  v.  Monk,  1  Yes.  131 ;  Pritchard 
V.  Hicks,  1  Paige,  R.  270 ;  Anon.,  3  Atk.  672. 

3  Chancey  v.  May,  Prec.  Ch.  592 ;  Hendricks  v.  Robinson,  2  John.  Ch. 
R.  296.  When  a  single  creditor  sues  for  his  own  debt  (as  we  have  seen 
that  he  may),  he  need  not  make  any  person  but  the  personal  representar 
tive  of  the  deceased  a  party.  We  have  also  seen,  that  in  such  a  suit,  the 
usual  decree  is,  not  to  direct  a  general  account  of  the  whole  estate,  but 
only  a  decree  for  an  account  of  the  personal  assets,  and  the  payment  of 
the  debt  in  the  course  of  administration.  But  although  this  is  the  usual 
decree,  it  i»  not  therefore  to  be  considered  as  absolutely  incompetent  for 
the  Court,  upon  such  a  Bill,  to  make  a  more  general  decree  for  a  general 
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^101.  But  although  one  creditor  may  thus  be  per- 
mitted to  file  a  Bill  on  behalf  of  himself  and  all  the 
other  creditors ;  yet  it  has  been  said,  that  this  is  to  be 
understood  with  this  limitation,  that  the  Bill  is  not 
filed  for  any  peculiar  interest  of  the  plaintifif;  but  it  is 
one,  where  all  the  creditors  have  a  common  interest 


account,  as  is  done  in  case  of  a  common  Bill  for  all  the  creditors.  On  the 
contrary,  a  case  may  be  made  ont,  upon  the  answer  and  proofs,  which 
may  render  it,  if  not  indispensable,  at  least  highly  expedient  for  the  Court, 
for  the  purposes  of  justice,  to  adopt  this  latter  course.  1  Story,  Comm. 
on  £q.  $  547,  note  (3),  and  the  authorities  there  cited.  See  also  Wiser 
9.  Blackley,  1  John.  Ch.  R.  438 ;  McKay  v.  Green,  3  John.  R.  58,  59 ; 
Thompson  o.  Brown,  4  John.  Ch.  R.  610,  630,  643, 646 ;  Ross  v.  Crary, 
1  Paige,  R.  417,  419,  note ;  Hallett  v.  Hallett,  2  Paige,  R.  18,  19.  In 
this  last  case,  Mr.  Chancellor  Walworth  used  the  following  language  : 
**  I  apprehend  the  reason,  why  one  creditor,  or  one  legatee,  who  has  a 
specific  claim  against  the  estate,  may  sue  in  his  own  name  only,  and  yet, 
that  a  decree  may  be  made  on  such  Bill  for  a  general  distribution  of  the 
fund  to  be  this  :  It  does  not  appear  upon  the  Bill,  that  there  are  not  suf- 
ficient assets  to  pay  all  the  creditors  or  legatees ;  and  therefore  no  general 
account  and  distribution  of  the  fund  may  be  necessary.  I  understand  the 
rule  in  that  case  to  be,  if  the  executor  admits  a  sufficiency  of  assets, 
there  is  to  be  a  decree  for  the  payment  of  the  particular  debt  or  legacy, 
without  any  general  decree  for  an  account.  Hence,  the  ordinary  prayer 
in  the  Bill,  that  the  defendant  may  admit  assets,  or  set  out  an  account  in 
his  answer ;  ivid  if  he  admits  assets  he  is  not  obliged  to  set  out  the  ac- 
count. «  (Per  Sir  Thomas  Plnmer,  V.  C,  Cooper's  Rep.  215.)  But  if, 
by  the  answer  of  the  defendant,  it  appears,  there  will  be  a  deficiency  of 
assets,  so  that  all  the  creditors  cannot  be  paid  in  full,  or  that  there  must 
be  an  abatement  of  the  complainant's  legacy,  the  Court  will  make  a  de- 
cree for  the  general  administration  of  the  estate,  and  a  distribution  of  the 
same  among  the  several  parties  entitled  thereto,  agreeable  to  equity.  If 
several  suits  are  depending  in  fitvor  of  different  creditors  or  legatees,  the 
Court  will  order  the  proceedings  in  all  the  suits  but  one  to  be  stayed,  and 
will  require  the  several  parties  to  come  in  under  the  decree  in  such  suit, 
80  that  only  one  account  of  the  estate  may  be  necessary.  "^  In  the  case 
of  £2gberts  v.  Wood,  3  Paige,  R.  520,  the  same  learned  judge  said : 
**  Where  it  appears  upon  the  face  of  the  Bill,  that  there  will  be  a  d&- 
fieiency  in  the  fund,  and  that  there  are  other  creditors  or  legatees,  who 
an  entitled  to  a  ratable  proportion  with  the  complainants,  such  creditors 
or  legatees  should  be  made  parties  to  the  Bill,  or  the  suit  should  be 
brought  by  the  complainants  on  behalf  of  themselves  and  all  others  stand- 
ing in  a  similar  situation,  and  it  should  be  so  stated  in  the  Bill." 
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with  him  in  all  the  objects  of  the  Bill.^  Upon  this 
ground  it  has  been  held,  that  a  mortgagee  cannot  sue 
on  behalf  of  all  the  creditors  in  regard  to  his  mortgage 
debt ;  for  he  has  no  common  interest  with  the  credi- 
tors at  large  in  enforcing  it.^  Upon  the  same  ground 
it  has  also  been  hekt,  that  if  the  plaintiff  seeks  to  es- 
tablish a  priority  of  right  or  charge,  he  cannot  file  a 
Bill  on  behalf  of  all  the  creditors ;  but  the  latter  must 
be  actual  parties ;  for  the  suit  is  not  homogeneous,  or 
for  ol^ects  equally  beneficial  to  all  the  parties ;  and 
therefore  each  creditor  has  a  distinct  right  and  interest 
to  contest  the  plaintiff's  claim.^  But  there  are  more 
recent  authorities,  which  inculcate  a  contrary  doc- 
trine, and  establish,  that  a  mortgagee  may  sue  on  be- 
half of  himself  and  all  other  creditors,  notwithstanding 
he  claims  a  right  to  prior  satisfaction  out  of  the  mort- 
gaged property.^  And  perhaps  a  similar  rule  would 
apply  to  the  case  where  a  creditor  claims  any  other 
priority  of  charge  ;  for  if  he  files  his  Bill  on  behalf  of 
all  creditors,  they  are  so  far  parties  to  the  suit,  that 
they  have  a  right  to  appear  and  contest  the  validity  of 
his  asserted  priority  over  other  creditors.* 

^102.  Upon  similar  grounds,  where   there  are  a 
number  of  creditors,  who  are  parties  to  a  deed  of  trust 


1  Port,  §  157,  168. 

^  Barney «.  Morgan,  1  Sim.  &  Stu.  358,  863 ;  Jones  v.  Garcia  del 
Rio,  1  Turn.  A  Rase.  397 ;  White  «.  Hillacre,  3  Yonnge  &  Coll.  597. 
See  Palmer  v.  Butcher,  7  Paige,  R.  437 ;  Calvert  on  Parties,  $  10, 
p.  330. 

3  Newton  v.  Earl  of  Egmont,  5  Sim.  R.  137 ;  S.  C.  4  Sim.  R.  574, 
585 ;  Post,  ^  133,  note,  157,  158 ;  Calyert  on  Parties,  §  10,  p.  381. 

4  Greenwood  v.  Firth,  3  Hare,  R.  341,  note  {b);  Skey  v.  Bennett,  8 
Yonnge  &  Coll.,  New  R.  405;  White  v.  Hillaere,  8  Yonnge  &  Coll. 
597,  609,  610,  note ;  Post,  $  158 ;  Aldzieh  «.  Westbrook,  5  Bea?an,  R. 
188  ;  1  Story,  £q.  Jorii^.  §  549. 

^  Whitaker  v.  Wright,  3  Hare,  R.  310,  313-315;  Owens  v.  Dicken- 
son, 1  Craig  &  Phill.  48,  56. 


CH.  IT.]  PARTIES   TO   BILLS.  127 

for  the  payment  of  debts,  a  few  have  been  permitted 
to  sue  on  behalf  of  themselves  and  the  other  creditors, 
named  in  the  deed,  to  enforce  the  execution  of  the 
trust.^  It  is  obvious,  that  in  many  such  cases,  unless 
all  the  creditors  were  brought  before  the  Court,  or 
were  allowed  to  come  before  the  Court,  the  due  exe- 
cution of  the  trust  might  be  impracticable,  or  be  en- 
forced injuriously  to  the  interests  of  the  creditors  not 
parties.'  It  has  been  remarked  by  Lord  Redesdale, 
that  '^  This  seems  to  have  been  permitted  purely  to 
save  expense  and  delay.  If  a  great  number  of  credi- 
tors thus  specially  provided-  for  by  a  deed  of  trust  were 
to  be  made  plaintiffs,  the  suit  would  be  liable  to  the 
hazard  of  frequent  abatements  by  the  death  of  credi- 
tors ;  and  if  many  were  made  defendants,  the  same 
inconvenience  might  happen,  and  additional  expense 
would  unavoidably  be  incurred."' 

^  103.  The  mischief  would  not  in  many  cases  stop 
here  ;  for  where  the  debts  due  to  any  of  the  creditors 
were  unascertained,  and  depended  upon  the  future 
adjustment  of  accounts,  and  the  funds  under  the  trust 
deed  were  inadequate  to  a  full  discharge  of  all  the 
debts ;  or  where  any  of  the  creditors  had  a  preference, 
and  their  debts  were  unliquidated;  or  where  any  of 
the  preferred  creditors  were  out  of  the  country  ;  —  in 
these  and  many  other  instances,  the  difficulty  of  ad- 
ministering substantial  justice  between  the  creditors,  if 
the  Court  were  compelled  to  wait,  until  all  of  them 

1  Mitf.  Eq.  PL  by  Jeremy,  167;  Id.  175,  176;  Ronth  v.  Kinder,  3 
Swuist.  R.  145,  note ;  Boddy  v.  Kent,  1  Meriv.  R.  361 ;  Weld  v.  Bon- 
bam,  S  Sim.  &  SiD.  01 ;  Handford  v.  Storie,  3  Sim.  &  Stu.  196 ;  Pea- 
cock V.  Monk,  1  Yes.  131 ;  1  Mont.  Eq.  PI.  69 ;  Newton  v.  Earl  of  Eg- 
mont,  4  Sim.  R.  574 ;  S.  C.  6  Sim.  130 ;  Atherton  v.  Worth,  1  Dick.  R. 
375 ;  Pout,  f  157. 

sifaid. 

>  Biitf.  Eq.  PI.  by  Jeremy,  167 ;  Post,  f  157. 
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were  technically  parties  before  the  Court,  would  be  al- 
most insuperable.  A  single  creditor,  in  cases  of  thb 
sort,  would  not  be  permitted  by  a  Court  of  Equity  to 
sue  for  his  own  single  demand  without  bringing  the 
other  creditors  in  some  form  or  manner  before  the 
Court,  from  the  obvious  inconvenience  and  apparent 
injustice  in  deciding  upon  the  extent  of  their  rights 
and  interests  in  dieir  absence.^  The  substitution, 
therefore,  of  a  few  to  sue  for  the  benefit  of  the  whole, 
at  the  same  time,  that  it  subserves  the  interests  of  all 
the  creditors,  by  enabling  them  to  make  themselves  ac- 
tive in  the  final  apportionment  and  distribution  of  the 
trust  funds,  gives  to  the  watchful  and  diligent  an  op- 
portunity of  having  prompt  justice  done  to  them, 
without  any  wanton  sacrifice  of  the  rights  of  others, 
or  any  sacrifice,  not  caused  by  the  laches  or  indiffer- 
ence of  the  latter.* 

A  Mitf.  Eq.  PL  by  Jeremy,  167.  In  Joy  v.  Wirtz,  1  Waah.  Cir.  R. 
417,  which  was  a  suit  in  Equity,  brought  by  two  creditors,  for  the  pur- 
pose of  setting  aside  a  release  made  by  all  the  creditors  to  a  debtor  upon 
an  assignment  of  his  estate  for  their  benefit,  Mr.  Justice  Washington 
thought,  that  all  the  creditors  should  have  been  made  parties,  or  the  Bill 
should  have  been  brought  on  behalf  of  all ;  for  all  of  them  might  be 
affected  by  the  decree,  setting  aside  the  release,  as  it  would  not  be  set 
aside  as  to  a  part  of  the  creditors,  and  lefl  to  operate  on  others.  On  that 
occasion  he  said  :  *'  Where  the  creditors  are  to  be  paid  out  of  a  particular 
fund,  or  are  united  in  the  same  transaction  so  as  to  produce  a  privity  be- 
tween them,  all  are  to  join,  &c.,  either  by  name,  or  by  being  repre- 
sented by  a  part  suing  in  the  names  of  all.''    Post,  §  157. 

3  The  remarks  of  Lord  Eldon  on  this  subject,  in  Cockburn  v,  Thomp- 
son, 16  Yes.  327,  deserve  to  be  cited  here.  '*  In  the  familiar  case,"  says 
he,  <*  of  creditors  suing  on  behalf  of  themselves  and  all  others,  what  an 
infinite  number  of  valuable  interests  may  be  bound,  in  a  sense,  not  abso- 
lutely. As,  where  the  Court  for  convenience  dispenses  with  the  presence 
of  parties,  the  principle  leads  it,  by  future  arrangement,  to  find  out  the 
means  of  giving  them  an  opportunity  in  some  shape  of  coming  in.  Upon 
questions  of  marshalling,  whether  real  estate  is  charged  with  debts,  &c. 
the  case  may  be  sustained  originally  perhaps  by  persons  having  interests 
of  the  least  value.  But  certainly  any  person,  afterwards  becoming  inter- 
ested, would  have  his  interest  as  much  attended  to,  as  if  he  had  been  orig- 
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§  103,  a.  The  foregoing  are  cases  of  a  Creditor's 
Bill. brought  against  the  common  debtors  of  all  of  them 
or  their  representatives.  And  ordinarily  in  such  cases, 
all  the  debtors  or  their  representatives  must  be  made 
parties  defendants.  But  cases  may  occur,  where  the 
Court  will  dispense  with  some  of  the  debtors.  Thus, 
for  example,  where  one  of  several  judgment  debtors  is 
insolvent  and  wholly  destitute  of  property,  and  the 
fact  is  distinctly  stated  in  the  Bill,  it  is  not  necessary 
to  make  him  a  defendant  to  a  creditor's  Bill  to  obtain 
satisfaction  out  of  the  equitable  interests  or  choses  in 
action  of  the  other  defendants.^ 

^  104.  By  analogy  to  the  case  of  creditors,  a  lega- 
tee, at  least  if  he  is  not  a  residuary  legatee,  is  permit- 
ted to  sue  the  personal  representative  of  the  testator  on 
behalf  of  himself  and  all  other  legatees,  in  order  to 
procure  a  settlement  of  the  accounts  of  his  administra- 

inally  a  party.  The  Court  mast  always  be  open  to  questions  upon  the 
carriage  of  the  cause,  applications  for  rehearing,  &c. ;  and  I  should  upon 
principle  find  the  means,  if  not  supplied  by  precedent,  of  giving  a  credi- 
tor, coming  in  after  the  institution  of  a  suit,  the  opportunity  of  supporting 
his  interest  better  than  the  plaintiff  could.  A  bond  creditor  having  been 
in  partnership  with  the  debtor,  may,  if  there  are  assets,  go  in  before  the 
Master ;  but  the  Court  must  find  the  means  of  ascertaining,  whether  such 
creditor  was  not  a  debtor  on  the  partnership  account ;  and  the  account 
must  be  taken ;  or  perhaps  the  Court  may  find  itself  obliged  to  direct  a 
BOI  to  be  filed  ;  reserving  a  proportion  of  the  assets  for  the  result  of  the 
inquiry  in  an  actual  suit.  Lord  Thurlow  determined,  that  the  general 
principle  requires  a  residuary  legatee  to  bring  before  the  Court  all  persons 
interested  in  the  residue.  But  that  admits  of  exception,  where  it  is  not 
necessary,  or  convenient,  that  all  should  be  before  the  Court ;  as  in  Chan- 
ccy  V.  May,  and  the  case  of  The  Water  Works  Company.  If  a  residue 
had  been  left  equally  among  all  the  individual  members  of  those  societies, 
upon  the  same  ground  of  impracticability  and  inconvenience,  it  would  be 
competent  to  some  of  them  to  file  a  Bill  on  behalf  of  themselves  and  the 
others  ;  though  suing  as  residuary  legatees."  See  also  Anon.  0  Price, 
R.  310,  where  a  distinction  is  taken  between  the  case  of  creditors  and 
that  of  legatees,  as  to  their  being  excluded  from  the  benefit  of  the  decree, 
if  they  do  not  appear. 
1  Van  Cleef  V.  Sickles,  5  Paige,  R.  505. 

EQ.  PL.  17 


^ 
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tion,  and  a  payment  of  all  the  legatees.^  In  a  case  of 
this  nature,  such  a  legatee  might  sue  for  his  own  legacy 
only.^  But  a  suit  on  behalf  of  all  the  other  legatees 
has  the  same  tendency  to  prevent  inconvenience  and 
expense,  as  a  suit  by  one  creditor  on  behalf  of  all  the 

creditors  of  the  same  fund.'  Even  in  a  suit  brought  by 

• 

1  We  have  had  occasion  in  a  preceding  note  (Ante,  §89,  note)  to. state, 
that  there  is  some  diversity  of  judicial  opinion  on  the  point,  whether  one 
residuary  legatee  can  maintain  a  Bill  for  himself  and  all  the  other  residua- 
ry legatees,  who  are  interested ;  or  whether  he  must  make  them  tech- 
nical parties  to  the  Bill.  If  a  legatee  be  the  sole  residuary  legatee,  there 
does  not  seem  to  be  any  real  difficulty  in  his  maintaining  a  Bill,  either  for 
himself  alone,  or  for  himself  and  all  the  other  legatees  and  parties  in 
interest ;  for  in  either  case  a  general  aocoant  of  the  assets  must  be  taken ; 
and  the  Master  will,  by  the  decree,  be  directed  to  inquire  and  state,  who 
are  the  other  legatees  and  other  persons  interested  in  the  assets  ;  and  the 
final  decree,  after  the  account  taJcen,  will  be  fbr  snch  assets  as  belong  to 
the  residuary  legatee  after  all  other  claims  are  paid.  Of  coarse,  under 
the  interlocutory  decree  all  other  legatees  and  persons  interested  will  have 
a  right  to  appear  before  the  master,  and  assert  their  claims,  whether  the 
residuary  legatee  sue  alone,  or  in  behalf  of  all  other  persons  interested. 
See  Cooper,  Elq.  PI.  39,  40 ;  Bennett  v.  Honeywood,  Ambler,  H.  709, 
710 ;  Montagu  9.  Nucella,  1  Russ.  R.  173  ;  Kettle  v.  Crary,  1  Paige,  R. 
417,  note  ;  Hallett  o.  Hallett,  3  Paige,  R.  30,  31. 

9  Mitf.  Eq.  PI,  by  Jeremy,  167 ;  Brown  v.  Ricketts,  3  John.  Ch.  R. 
553  ;  Haycock  v.  Haycock,  3  Ch.  Cas.  134  ;  Attorney-General  v.  Ryder, 
3  Ch.  Cas.  93.  See  Pritchard  v.  Hicks,  1  Paige,  R.  373  ;  Fisk  v.  How- 
land,  1  Paige,  R.  33  ;  1  Mont.  Eq.  PI.  63,  63. 

3  Biitf.  Eq,  PI.  by  Jeremy,  167 ;  Haycock  v.  Haycock,  3  Ch.  Cas.  134  ; 
Lloyd  V.  Loaring,  6  Ves.  779  ;  Good  v,  Blewit,  13  Ves.  339  ;  Cockbom 
V.  Thompson,  16  Yes.  337  ;  Attorney -General  v.  Ryder,  3  Ch.  Cas.  178; 
Brown  v.  Ricketts,  3  John.  Ch.  R.  553 ;  Fisk  v.  Howland,  1  Paige,  R. 
30,  33 ;  Kettle  v.  Crary,  1  Paige,  R.  417,  note ;  Hallett  v.  Hallett,  3 
Paige,  R.  90,  31.  In  Morse  v.  Sadler,  1  Cox,  R.  353,  the  Master  of  the 
Rolls  took  a  distinction  between  the  case  of  a  legacy  payable  out  of  per- 
sonal estate  and  that  of  a  legacy  chargeable  on  real  estate.  The  Bill  in 
that  case  was  filed  by  one  legatee  on  behalf  of  himself  and  all  the  other 
legatees,  without  making  the  others  parties.  On  that  occasion  he  said  : 
**  That  it  was  an  established  rule,  that  legatees  out  of  personal  estate 
only  need  not  be  parties ;  but  every  person  claiming  an  interest  out  of 
real  estate  must  be  before  the  Court."  And  he  directed  the  cause  to 
stand  over  to  add  the  other  legatees,  as  parties.  It  is  not  very  clear,  upon 
what  precise  ground  this  distinction  proceeds.  It  may  perhaps  be  for  the 
reason  suggested  by  Lord  H&rdwicke  in  Peacock  v.  Monk,  1  Ves.  131, 
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a  single  legatee  for  his  own  legacy,  unless  the  personal 
representative  of  the  testator,  by  admitting  assets  for 
the  payment  of  the  legacy,  warrants  an  immediate 
personal  decree  against  himself  (by  which  he  alone 
will  be  bound),  the  Court  will  direct  a  general  account 
of  all  the  legacies  of  the  same  testator ;  and  if  there 
is  a  deficiency  of  assets,  it  will  direct  payment  of  the 
legacy  sued  for  ratably  only  with  the  other  legacies, 
as  no  preference  is  allowed  in  Equity  among  legatees, 
standing  in  port  jursj  in  the  administration  of  assets.^ 


that  the  executor,  in  all  cues  sastaining  the  person  of  the  testator,  is  to 
defend  the  estate  for  himself,  for  all  creditors,  and  for  all  legatees.  See 
Wiser  v.  Blackley,  1  John.  Ch.  R.  433.  In  a  Bill  against  an  executor, 
by  creditors  or  legatees,  it  is  not  ordinarily  necessary  to  make  the  residu- 
ary legatee  a  party  for  the  same  reason.  Lawson  v.  Barker,  i  Bro.  Ch. 
R.  303 ;  Anon.  1  Vem.  R.  861 ;  Wainwright  v.  Watennan,  1  Ves.  jr. 
310 ;  Brown  v,  Dowthwaite,  1  Madd.  R.  440.  In  cases  of  interests  in 
the  reality,  there  is  no  person  authorized  by  law  to  represent  the  interests 
of  all  legatees  in  the  reality.  In  Brown  «.  Ricketts,  3  John.  Ch.  R.  553, 
Mr.  Chancellor  Kent  seems  to  have  acted  against  the  distinction  under 
peculiar  circumstances.  See  also  Fisk  v.  Rowland,  1  Paige,  R.  33 ; 
Pritchard  v.  Hicks,  1  Paige,  R.  270.  In  Hallett  v.  Hallett,  2  Paige,  R. 
22,  Mr.  Chancellor  Walworth  affirmed  the  doctrine  in  Morse  v.  Sadler,  1 
Cox,  R.  352 ;  and  thought  the  case  of  Brown  v.  Ricketts,  3  John.  Ch.  R. 
553,  properly  decided  upon  its  own  circumstances. 

1  Mitf.  £q.  PI.  by  Jeremy,  168 ;  Cooper,  Eq.  PI.  30,  40.  See  Hay- 
cock V.  Haycock,  2  Ch.  Cas.  124 ;  Montagu  v.  Nucella,  1  Russ.  R.  173 ; 
Anon.  0  Price,  R.  210.  In  this  respect  there  seems  to  be  a  distinction 
between  the  case  of  creditors  and  that  of  legatees.  In  Anon.  9  Price,  R. 
210,  Lord  Chief  Baron  Richards  took  notice  of  it.  "  The  reason,"  he  ob- 
senred,  *'  why  creditors  are  excluded,  unless  they  should  come  in  within 
a  limited  time,  is,  because  they  could  not  be  known  to  the  Court,  or  as- 
certained, unless  they  should  appear,  and  parties  interested  were  not  to 
be  delayed  by  the  laches  of  creditors.  But  that  does  not  apply  to  lega- 
taes,  who  are  entitled  to  have  a  proportional  part  of  the  fund  set  apart  for 
the  satisfaction  of  their  legacies."  See  Fanell  t.  Smith,  2  Ball  &  Beatt. 
347.  Where  the  Court  has  made  a  decree  in  a  case  to  ascertain  the 
rights  of  legatees,  and  distribute  the  funds ;  and  the  funds  haye  been  dis- 
tributed among  the  legatees  accordingly,  the  Court  will  not  permit  a  leg- 
atee afterwards  to  file  a  Bill  against  the  executor  for  payment  of  his  lega- 
cy. His  proper  remedy,  if  any,  is  to  file  a  Bill  to  reverse  the  original 
deeree  as  enoiieons.    Farrell «.  Smithy  2  Ball  &  BeaU.  341. 
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Indeed,  if  it  appears  from  the  face  of  the  Bill,  that 
there  will  be  a  deficiency  in  the  fund,  and  that  there 
are  other  persons,  who  are  interested  in  it,  as  creditors, 
or  as  legatees,  or  otherwise,  it  seems  proper,  that  all  the 
persons  in  interest  should  either  be  made  direct  parties, 
or  that  the  Bill  should  be  filed  on  behalf  of  all  of  them. 
And,  at  all  events,  the  Coiirt  will  take  care  of  their  in- 
terests by  permitting  them  to  come  in  and  assert  their 
claims  before  the  Master  by  its  interlocutory  decree.^ 
^  105.  Upon  similar  grounds,  where  a  distribution 
or  application  of  the  personal  estate  of  a  deceased 
person  is  to  be  made  among  his  next  of  kin,  or  among 
persons  claiming  under  a  general  description,  as,  for 
example,  among  the  relations  of  a  testator  or  other 
person,  where  it  may  be  uncertain,  who  are  all  the 
persons  answering  that  description,  or  the  circumstan- 
ces will  make  it  extremely  inconvenient,  a  Bill  will 
be  allowed  to  be  filed  by  one  claimant  on  behalf  of 
himself  and  all  the  other  persons  equally  entitled.* 
Such  a  Bill  is  maintainable,  not  only  upon  the  ground 
of  the  supposed  uncertainty  of  the  persons,  answering 
the  description ;  but  also,  where  they  may  be  known, 
and  yet  they  are  exceedingly  numerous.^ 

1  Ante,  §  100,  note;  Hallett  v.  Hallett,  3  Paige,  R.  19, 90 ;  Egberts  v. 
Wood,  3  Paige,  R.  519,  620;  Mitf.  Eq.  PI.  by  Jeremy,  178. 

3  Mitf.  Eq.  PL  169 ;  Id.  167,  168 ;  Bennett  v.  Honeywood,  Ambler, 
R.  709,  710 ;  Montagu  v.  Nucella,  1  Ruas.  R.  173 ;  1  Mont.  Eq.  PI. 
62,  63  ;  Post,  ^  207,  b.  As  to  parties  entitled  as  a  class,  as,  for  example, 
as  residuary  legatees  or  distributees,  when  and  nnder  what  circumstances 
all  must  be  made  parties,  and  when  a  few  may  sue  in  behalf  of  all,  see 
Caldecott  v.  Caldecott,  1  Craig  &  Phill.  R.  183,  184 ;  Harrey  v.  Harvey, 
4  Beavan,  R.  215,  220,  221 ;  Post,  §  207-207,  b. 

3  Post,  §  207,  b ;  Hallett  v.  Hallett,  2  Paige,  R.  19  -21 ;  Ante,  ^  89, 
note ;  Cockburn  «.  Thompson,  16  Yes.  328,  329 ;  Biianning  o.  Thesiger, 
1  Sim.  &  Stu.  106 ;  Cranboume  v.  Crispe,  Gas.  Temp.  Finch,  105.  In 
Manning  «.  Thesiger,  1  Sim.  &  Stu.  106,  where  the  plaintifi  sued  on 
behalf  of  themselves  and  the  other  legatees  and  appointees  under  a  will 
to  have  the  fund  transferred  to  the  Court  of  Chance^,  an  objection  was 
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§  106.  But  although  the  Court  will,  in  cases  of  this 
sort,  entertain  jurisdiction  by  creditors,  legatees,  and 
distributees  on  behalf  of  themselves  and  all  others, 
and  will  exonerate  the  executor  or  administrator,  or 
other  trustee,  from  all  liability  in  respect  to  payments 
of  the  assets  made  pursuant  to  its  decree  ;  yet  it  b  not 
to  be  understood,  that  such  a  decree  absolutely  binds 
the  absent  creditors,  legatees,  or  distributees,  who  have 
had  no  opportunity  of  proving  and  presenting  their 
claims,  so  that  they  are  entitled  to  no  redress,  but  are 
to  be  deemed  concluded.  On  the  contrary,  although 
they  have  no  remedy  against  the  executor,  or  adminis- 
trator, or  trustee ;  yet  they  have  a  right  to  assert  their 
claim  to  a  share  in  the  property,  against  the  creditors, 
legatees,  or  distributees,  who  have  received  it.' 


taken,  that  all  the  appointees,  who  were  cestuis  que  trust  under  the  will, 
onght  to  be  made  technical  parties.  Bat  it  being  stated,  that  they  were 
Tory  numerous  (more  than  fifty  in  number),  the  Vice-chancellor  said, 
that  they  ought  regularly  to  be  all  made  parties  to  the  suit.  But  as  they 
were  Yery  numerous,  and  as  the  Bill  was  filed  on  behalf  of  themselves 
and  the  other  appointees,  the  role  might,  in  this  case,  be  dispensed  with. 
So  that  numerousneae,  as  well  as  absence  out  of  the  jurisdiction,  or  being 
unknown,  may  constitute  a  good  ground  for  dispensing  with  all  the  resid- 
uary legatees  being  made  parties.  The  same  principle  would  apply, 
where  the  individual  members  of  a  society,  very  numerous,  were  made 
residnary  legatees.    Cockbum  «.  Thompson,  16  Yes.  338. 

1  David  «.  Frowd,  1  Mylne  &  K.  200 ;  Gillespie  v.  Alexander,  3 
Rues.  R.  130.  The  judgment  of  the  Master  of  the  Rolls,  in  David  v. 
Frowd,  I  Mylne  &  K.  300,  is  so  important  on  this  point,  that  the  follow- 
ing extract  is  given  :  '*  The  personal  property,"  said  he,  *'  of  an  intestate 
is  first  to  be  applied  in  payment  of  his  debts,  and  then  distributed  amongst 
his  next  of  kin.  The  person,  who  takes  out  administration  to  his  estate, 
in  most  cases,  cannot  know,  who  are  his  creditors,  and  may  not  know, 
who  are  his  next  of  kin,  and  the  administration  of  his  estate  may  be  ex- 
posed to  great  delay  and  embarrassment.  A  Court  of  Ek^uity  exercises  a 
most  wholesome  jurisdiction  for  the  prevention  of  this  delay  and  embarrass- 
ment, and  for  the  assistance  and  protection  of  the  administrator.  Upon  the 
applieatioa  of  any  person  claiming  to  be  interested,  the  Court  refers  it  to 
the  Blaster  to  inquire,  who  are  creditors,  and  who  are  the  next  of  kin, 
and  for  that  purpose  to  cause  advertisements  to  be  published  in  the  quar- 
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§  107.  The  second  class  of  cases,  constituting  an 
exception  to  the  general  rule,  and  already  alluded  to,  is, 

ten,  where  ciediton  and  next  of  kin  are  moat  likely  to  be  fonnd,  calling 
upon  auch  crediton  and  next  of  kin  to  oome  in  and  make  their  claama 
before  the  Master,  within  a  reasonable  time  stated ;  and  when  that  time 
is  expired,  it  is  considered,  that  the  best  possible  means  having  been  taken 
to  ascertain  the  parties  really  entitled,  the  administrator  may  reaaonably 
proceed  to  distribute  the  estate  amongst  those,  who  have,  before  the  Mas- 
ter, established  an  apparent  title.  Such  proceedings  having  been  taken, 
the  Court  will  protect  the  administrator  against  any  future  claim.  But  it 
is  obvious,  that  the  notice  given  by  advertisements  may,  and  must,  in 
many  cases,  not  reach  the  parties  really  entitled.  They  may  be  abroad, 
and  in  a  different  part  of  the  kingdom  from  that  where  the  advertise- 
ments are  published,  or,  from  a  multitude  of  circumstances,  they  may  not 
see  or  hear  of  the  advertisements,  and  it  would  be  the  height  of  injustice, 
that  the  proceedings  of  the  Court,  wisely  adopted  with  a  view  to  general 
convenience,  should  have  the  absolute  effect  of  conclusively  transferring 
the  property  of  the  true  owner  to  one,  who  has  no  right  to  it.  It  is  for 
tlus  reason,  that  if  a  party,  who  has  not  gone  in  before  the  Master,  applies 
to  the  Court  after  the  Master  has  reported  the  claimants,  who  have  estab- 
lished before  him  an  apparent  title,  and  makes  out,  that  he  has  not  been 
guilty  of  wilful  default  in  not  claiming  before  the  Master,  the  Court  will 
refer  it  to  the  Master,  to  inquire  into  his  claim,  and  if  it  be  satisfactorily 
proved,  will,  in  the  administration  of  the  estate,  give  him  the  same  benefit 
of  his  title,  as  if  he  had  originally  claimed  before  the  Master.  This  is 
every  day's  practice  with  respect  to  creditors.  For  the  same  reason,  if  a 
creditor  does  not  happen  to  discover  the  proceedings  in  the  Court,  until 
after  the  distribution  has  been  actually  made  by  the  order  of  the  Court 
amongst  the  parties,  having,  by  the  Master's  report,  an  apparent  title, 
although  the  Court  will  protect  the  administrator,  who  has  acted  under 
the  orders  of  the  Court ;  yet,  upon  a  Bill  filed  by  this  creditor,  against  the 
parties,  to  whom  the  property  has  been  distributed,  the  Court  will,  upon 
proof  of  no  wilful  default  on  the  part  of  such  creditor,  and  no  want  of 
reasonable  diligence  on  his  part,  compel  the  parties  defendants  to  restore 
to  the  creditor,  that  which  of  right  belongs  to  him.  For  tlus  principle,  I 
need  only  refer  to  the  case  of  Gillespie  v.  Alexander,  before  Lord  Eldon, 
which  has  been  introduced  in  the  argument.  There,  the  estate  had  been 
apportioned,  under  the  order  of  the  Court,  amongst  the  legatees,  and  ac- 
tually paid  to  them  ;  except  that  one  legatee,  being  an  infant,  his  propor- 
tion could  not  be  paid  to  him,  but  was  carried  to  his  account  in  the  suit. 
After  this  distribution  by  the  order  of  the  Court,  a  creditor,  who  had  not 
claimed  before  the  Master,  established  his  title ;  and  Lord  Lyndhnrst,  then 
Master  of  the  Rolls,  acting  upon  the  principle,  which  I  have  stated,  direct- 
ed payment  of  the  creditor's  demand  out  of  the  fund  in  Court,  which  had 
been  carried  to  the  account  of  the  infant.    Lord  Eldon  considered,  most 
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where  the  parties  form  a  voluntary  association  for  public 
or  private  purposes,  and  those,  who  sue  or  defend, 
may  fairly  be  presumed  to  represent  the  rights  and  in- 
terests of  the  whole.^  In  cases  of  this  sort,  the  per- 
sons interested  are  commonly  numerous,  and  any  at- 
tempt to  unite  them  all  in  the  suit  would  be,  even 
if  practicable,  exceedingly  inconvenient,  and  would 
subject  the  proceedings  to  the  danger  of  perpetual 
abatements,  and  other  impediments,  arising  from  inter- 
mediate deaths,  or  other  accidents,  or  changes  of  in- 
terest. Under  such  circumstances,  as  there  is  a  privity 
of  interest,  the  Court  will  allow  a  Bill  to  be  brought 


justly,  that  the  share  carried  to  the  accoant  of  the  infknt  was  as  much  the 
property  of  the  in&nt,  as  if  it  had  been  actually  paid  to  him,  and  that  the 
infant's  share  was  liable  to  the  creditor's  demand  only  in  the  proportion, 
that  the  other  legatees  were  liable  in  respect  of  the  sums,  which  they  had 
receiTed,  and  to  that  extent  reTersed  Lord  Lynd  hurst's  order ;  thus  estab* 
lishlng  the  principle,  that  legatees,  who  had  received  payment  under  the 
order  of  the  Court,  were  bound  to  refund  to  a  creditor,  who  had  never 
claimed  before  the  Master.  It  is  argued,  that  there  is  a  distinction  be- 
tween a  creditor,  and  a  person  claiming  as  next  of  kin,  because  a  creditor, 
it  is  said,  has  a  legal  title ;  the  right  being  equal,  there  is  no  distinction  in 
a  Court  of  Ek^uity  between  a  legal  and  equitable  title.  It  is  not,  however, 
accurate  to  say,  that  a  creditor  continues  to  have  a  legal  title,  after  the 
fond  has  been  administered  in  this  Court ;  he  has,  under  such  circum- 
stances, lost  that  title  by  the  administration  of  the  Court,  and  his  only 
remedy  is  in  a  Court  of  Equity.  It  is  argued,  also,  that  the  case  is  ex- 
tremely hard  upon  the  party,  who  is  to  refund,  for  that  he  has  full  right 
to  consider  the  money  as  his  own,  and  may  have  spent  it,  and,  that  it 
would  be  against  the  policy  of  the  law  to  recall  money,  which  a  party 
has  obtained  by  the  effect  of  a  judgment  upon  a  litigated  title.  There  is 
here  no  judgment  upon  a  litigated  title ;  the  party,  who  now  claims  by  a 
paiamonnt  title,  was  absent  from  the  Court,  and  all  that  is  adjudged  is, 
that  upon  an  inquiry,  in  its  nature  imperfect,  parties  are  found  to  have  a 
primA  facie  claim,  subject  to  be  defeated  upon  better  information.  The 
apparent  title,  under  the  Master's  report  is  in  its  nature  defeasible.  A 
party,  claiming  under  such  circumstances,  has  no  great  reason  to  com- 
plain, that  he  is  called  upon  to  replace,  what  he  has  received  against  his 
right :  complaints  of  hiurdship  come  with  little  force  from  the  party,  who 
seeks  to  support  a  wrong." 
1  Mont.  Eq.  PI.  58-60 ;  MandeviUe  v.  Riggs,  3  Peters,  R.  487. 
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by  some  of  the  parties  on  behalf  of  themselves  and  all 
the  others,  taking  care,  that  there  shall  be  a  due  repre- 
sentation of  all  substantial  interests  before  the  Court.^ 
And  such  a  Bill  must  be  brought  on  behalf  of  all  the 
parties  in  interest ;  for  if  it  be  brought  for  the  plain- 
tiffs alone,  it  will  not  be  sustained  by  the  Court  for 
the  want  of  proper  parties.' 

§  108.  This  doctrine  may  be  illustated  by  adverting 
to  a  case,  which  ha^  occurred  in  judgment.  A  Bill 
was  brought  by  the  treasurer  and  managers  of  certain 
works,  called  the  Temple  Mills  Brass  Works,  on  be- 
half of  themselves,  and  all  other  proprietors  and  par- 
ties in  the  first  undertaking,  except  the  defendants, 
who  were  the  late  treasurers  and  managers  (about  thir- 
teen in  number),  for  an  account  for  several  misman- 
agement3,  misapplications,  and  embezzlements  of  the 
partnership  funds.  The  partnership  consisted  origi- 
nally of  eighteen  shares,  and  these  were  afterwards 
divided  into  eight  hundred.  The  defendants  demurred, 
because  the  rest  of  the  proprietors  were  not  made  par- 
ties ;  and  the  demurrer  was  overruled  upon  the  ground, 
first,  that  the  Bill  was  on  behalf  of  all  other  proprie- 
tors, except  the  defendants,  and  so  all  of  them  were, 
in  effect,  parties ;  and  secondly,  that  it  would  be  im- 
practicable to  make  them  all  parties  by  name,  and 
there  would  be  continual  abatements  by  death,  or 
otherwise,  and  so  no  coming  at  justice,  if  all  were  to 
be  made  parties.^ 

§  109.  The  like  doctrine  has  been  applied  to  a  case, 


I  Cooper,  Eq.  PL  40 ;  Chancey  v.  May,  Prec.  Ch.  692 ;  Lloyd  v.  Loar- 
ing,  6  Yes.  773;  West  v.  Randall,  2  Maaon,  R.  194-196;  Baldwin  v. 
Lawrence,  2  Sim.  &  Stu.  R.  18;  Hickens  v.  Congreve,  4  Russ.  R.  562, 
576,  577. 

^  Baldwin  o.  Lawrence,  2  Sim.  &  Stu.  18. 

3  Chancey  r.  May,  Piec.  Ch.  692. 
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where  a  Bill  was  brought  by  some  shareholders  in  a 
joint  stock  company  (the  stock  of  which  was  divided 
into  six  thousand  shares),  on  behalf  of  all  the  share- 
headers,  to  compel  the  directors  of  the  company  to  re- 
fund mofteys  improperly  withdrawn  by  them  from  tha 
stock  of  the  company,  and  applied  to  their  own  use* 
Upon  the  objection  being  taken  of  the  want  of  proper 
parties,  the  Court  overruled  it,  upon  the  ground,  that 
justice  would  be  unattainable,  if  all  the  shareholders 
were  required  to  be  made  parties  to  the  suit ;  and  that 
a  separate  Bill  by  each  shareholder,  to  recover  his  pro- 
portion of  the  money,  would  produce  enormous  incon- 
venience and  multijdied  litigation ;  and  that  all  the 
shareholders  had  one  common  right  and  one  common 
interest  to  be  subserved  by  the  suiL^ 

^  1 10.  The  like  doctrine  has  been  applied  to  a  case, 
where  there  was  an  Association  of  Widows,  contribut- 
ing to  a  fund  to  pay  them  annuities.  The  fund  having 
proved  insufficient,  application  was  made  to  the  Court 
by  Bill,  by  some  of  the  widows,  on  behalf  of  them- 
selves and  all  others,  against  the  directors,  to  compel 
a  specific  performance  of  the  original  articles  of  sub- 
scription, they  having  reduced  the  annuities.  One  of 
the  difficulties  was,  that  all  the  persons  interested  were 
not  before  the  Court  by  name ;  for  every  subscriber, 
who  had  not  been  a  member  long  enough  tp  become 
an  annuitant,  and  the  representatives  of  those,  who 
were  dead,  had  an  interest  to  state  their  title  in,  or 
to  recover,  the  money.  The  Court  sustained  the 
Bill,  upon  the  ground,  that  it  virtually  brought  the 
parties  before  the  Court,  as  far  as  was  practicable 
and  convenient;  and,   that  it  was  better   to   go    as 

1  Hickens  v.  Congreye,  4  Ruas.  R.  662,  576. 
£Q.  PL.  18 
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far  as  possible  towards  justice,  than  to  deny  it  alto- 
gether,^ 

§111.  The  like  doctrine  has  been  applied  to  cases 
of  voluntary  associations,  which  although  not  corpora- 
tions, are  yet  recognized  by  law ;  as,  for  example,  that 
of  Mutual  Assurance  Companies  in  England,  where 
any  number  of  persons  are  permitted  to  associate  for 
the  insurance  of  each  other,  all  in  effect  participating 
as  in  a  partnership.  In  such  a  case,  it  is  evident, 
that  if  an  occasion  should  arise  to  resort  to  Equity  for 
an  account,  as  it  would  be,  if  not  impossible,  almost 
impracticable,  to  bring  all  persons  interested  as  parties 
before  the  Court,  the  suit  must  be  against  some,  being 
proprietors  and  accountable  parties,  and  instituted  by 
others  on  behalf  of  all.^ 

§  1 12.  Upon  similar  grounds,  where  an  act  of  Par- 
liament authorized  a  rate,  to  be  assessed  by  commis- 
sioners of  a  fund  upon  the  inhabitants  of  a  town,  in 
aid  of  the  fund,  for  charitable  purposes,  some  of  the 
inhabitants  of  the  town  were  allowed  to  file  a  Bill,  on 
behalf  of  themselves  and  all  the  other  inhabitants, 
against  the  commissioners  of  the  fund,  alleging  a  mis- 
application, and  that  the  rate  assessed  by  them  was 
unnecessary,  and  asking,  that  the  collection  of  it  might 
be  restrained;  for  they  all  possessed  a  common  in- 
terest, and  it  was  impracticable  to  join  them  all  in  the 
suit.^ 

^113.  So,  some  of  the  shareholders  of  a  canal  have 
been  permitted  to  bring  a  Bill  on  behalf  of  themselves 

^Buckley  v.  Cater,  cited  1.7  Ves.  11,  15;  and  in  Cockbiirn  v,  Thomp- 
son, 16  Ves.  328,  339;  Pearce  v.  Piper,  17  Ves.  1,  embraced  the  same 
principle. 

3  Cooper,  Eq.  PI.  40;  Cockbum  v.  Thompson,  16  Ves.  328,  329; 
Lloyd  V.  Loaring,  6  Ves.  773 ;  Benson  v.  Heathom,  1  Younge  &>  Coll. 
New.  R.  326. 

^  Attorney-General  o.  Heelis,  2  Sim.  &  Stn.  67. 
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and  all  other  shareholders,  against  the  commissioners 
of  a  canal,  to  set  aside  an  agreement  made  by  the  com- 
missioners, contrary  to  the  act  of  Parliament  author- 
izing the  canal ;  for  under  such  circumstances,  all  the 
shareholders  must  be  deemed  to  have  a  common  in- 
terest, to  compel  obedience  to  the  act  of  Parliament. 
On  that  occasion  the  Court  said ;  '^  In  order  to  enable 
a  plaintiff  to  sue  on  behalf  of  himself  and  all  others, 
who  stand  in  the  same  relation  with  him  to  the  sub- 
ject of  the  suit,  it  must  appear,  that  the  relief  sought 
by  him  is  in  its  nature  beneficial  to  all  those,  whom  he 
undertakes  to  represent.  The  several  persons,  who 
advanced  moneys  upon  the  credit  of  these  tolls,  must 
be  taken  to  have  advanced  such  moneys  in  the  confi- 
dence, that  the  powers  of  management  of  the  tolls, 
which  were  vested  in  the  commissioners,  would  be 
only  exercised  according  to  the  directions  of  the  act, 
and  a  Bill,  which  has  for  its  object  the  due  exercise 
of  those  powers,  and  to  avoid  a  breach  of  trust,  must 
be  intended  in  its  nature  beneficial  to  every  share- 
holder."* We  shall  presendy  see,  how  essential  an 
ingredient  this  is  in  cases  of  numerousness  of  parties.' 
§  114.  Upon  the  like  grounds,  a  few  of  a  large 
number  of  persons  (as,  for  example,  parishioners,)  have 
been  permitted  to  institute  a  suit  on  behalf  ^f  them- 
selves, and  the  rest,  for  relief  against  acts  done  by 
commissioners,  appointed  under  an  act  of  Parliament, 
which  were  injurious  to  their  common  right,  although  a 
majority  of  the  parishioners  approved  of  those  acts,  and 
disapproved  of  the  suit.  For,  where  a  matter  is  neces- 
sarily injurious  to  the  common  right,  the  majority  of 


1  Gray  v.  Chaplin,  3  Sim.  &  Stu.  367.    See  MandeTllle  v.  Riggs,  3 
Peters,  R.  487. 
*  Poet,  $  130  - 134. 
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the  persons  interested  can  neither  excuse  the  wrong, 
nor  deprive  all  other  parties  of  their  remedy  by  suit.* 

^  114,  a.  So  pewholders  and  members  of  the  con- 
gregation, for  whose  use  a  chapel  was  held  in  trust  for 
religious  service  according  to  the  doctrines  and  disci- 
pline of  the  Church  of  Scotland,  have  been  permitted 
to  maintain  a  suit  on  behalf  of  themselves  and  all  others 
of  the  congregation,  except  the  trustees,  who  were 
members,  and  were  guilty  of  a  breach  of  trust,  to  com- 
pel obedience  to  the  trust,  because  the  object  of  the 
suit  was  for  the  common  benefit  of  all  the  members  of 
the  congregation,  except  the  offending  trustees;  and 
in  no  other  way  could  redress  for  the  injury  complained 
of  be  obtained.* 

^115.  So,  where  some  of  the  partners  in  a  very 
numerous  company  (five  hundred  and  more)  filed  a 
Bill  on  behalf  of  themselves  and  all  the  other  partners, 
to  rescind  a  contract,  entered  into  on  behalf  of  the 
partnership,  where  it  was  manifest  from  the  circum- 
stances of  the  case,  that  it  would  be  for  the  benefit  of 
all  the  partners,  that  the  contract  should  be  rescinded, 
it  was  held  by  the  Court,  upon  an  objection  for  want 
of  parties,  that  the  Bill  was  maintainable.  Upon  that 
occasion  it  was  said  to  be  a  rule  of  Courts  of  Equity, 
that  where  the  parties  are  so  numerous,  as  to  render  it 
inconvenient  or  impracticable,  that  they  should  be  par- 
ties to  the  record ;  if  they  all  have  one  common  inter- 
est, a  few  may  sue  on  behalf  of  themselves  and  all  the 


1  firomley  v.  Smith,  1  Sim.  R.  8.  In  Jonee  v.  Grarcia  del  Rio,  1  Turn. 
&  Ross.  300,  Lord  Eldon  said :  *^  The  cases,  where  one  party  files  a 
Bill  in  behalf  of  himself  and  others,  are  cases,  where  others  have  a  choice 
between  that  and  nothing.  But  how  can  it  be  managed,  where  some 
parties  are  not  dissatisfied,  and  are  disposed  to  abide  by  the  contract? " 
These  remarks  seem  to  require  qualification. 

B  Milligan  v.  Mitchill,  3  Mylne  &  Craig,  73,  84 ;  Post,  ^  143. 
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Other  members  of  the  companj;  and  that  the  case 
then  in  judgment  fell  within  this  predicament.^ 

^  11 69  a.  So  J  where  a  Bill  was  filed  by  the  trustees 
of  a  voluntary  Assurance  Company,  the  members  of 
which  were  constandy  fluctuating,  for  the  purpose  of 
procuring  a  policy  underwritten  by  the  trustees  for  the 
company  to  be  cancelled  on  account  of  fiaud,  and  the 
BiU  alleged,  that  the  members  of  the  company  were 
very  numerous,  and  their  names  and  places  of  abode 
unknown,  and  could  not  be  ascertained  by  the  plain- 
tifi&  ;  it  was  held,  that  the  members  need  not  be  made 
parties,  but  the  trustees  alone  might  maintain  the  Bill, 
as  the  cancellation  of  the  policy  was  for  the  common 
benefit  of  all.' 

^  115,  6.  So,  where  a  Bill  was  filed  by  a  member 
of  a  club,  which  had  been  dissolved,  on  behalf  of  him- 
self and  all  other  members  at  the  time  of  the  dissolution, 
seeking  to  recover  from  two  of  the  members  of  the 
committee  of  the  club  funds,  which  they  were  alleged 
to  have  misappropriated  ;  the  Bill  alleged,  that  a  por- 
tion of  the  funds  was  payable  to  the  plaintiff  as  trustee 
under  a  certain  deed,  and  the  rest  to  Messrs.  H.,  the 
bankers  of  the  club,  and  in  their  hands  to  be  subject 
to  the  control  of  the  committee  of  the  club ;  and  the 
Bill  contained  allegations,  showing  that  the  members 
of  the  club  were  alone  interested  in  the  funds ;  and  the 


1  Small  o.  Atwood,  I  Younge,  R.  407,  408.  The  objection  and  the 
anawer  to  it,  with  a  xeTiew  of  the  principal  caaea,  were  rery  elab<irately 
oonaidered  by  the  bar  and  the  Conrt  on  thia  occasion.  Lord  Lyndhurat'a 
judgment  is  very  pointed  and  fall  on  the  anbject.  See  also  Lord  BrAigh- 
am'a  judgment  in  Walbam  v.  Ingleby,  1  Mylne  &  K.  76,  77 ;  and  the 
judgment  of  Lord  Cottenham  in  Mare  «.  Malachy,  1  Mylne  &  Craig, 
550,  and  in  Taylor  •«  Salmon,  4  Mylne  &  Craig,  141,  and  in  Wallworth  «. 
HoH,  4  Mylne  &  Craig,  610,  636-640 ;  Benson  «.  Heathom,  1  Yoonge 
&  Coll.  New  R.  336  ;  Post,  ^  115,  130-133. 

s  Feim  V.  Craig,  3  Yoonge  &  CoU.  816.    See  Post,  §  147- 150,  316. 


< 

^ 
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Bill  prayed  an  account,  and  that  the  first  mentioned 
portion  of  the  funds  might  be  paid  to  the  plaintiff,  or 
otherwise  as  the  Court  should  direct ;  and  the  rest  to 
Messrs.  H.,  or  otherwise  as  the  Court  should  direct ; 
it  was  held,  on  demurrer  for  want  of  parties,  that  none 
of  the  other  members  of  the  committee  or  club  were 
necessary  parties.''* 


1  On  this  occasion  Lord  Langdale  is  reported  to  have  said  :  *'  In  the 
present  case,  if  I  correctly  collect  the  sam  of  it,  it  is  this  :  It  is  alleged 
that  the  two  defendants,  Hastings  and  Emly,  have  possessed  themselves 
of  property  belonging  to  this  club,  which  I  must  consider  as  a  partner- 
ship ;  that  one  of  the  sums  of  money  which  they  have  is  subject  to  a  par- 
ticular trust,  •»  furniture  money ;  the  other  is  general  assets  of  the  part- 
nership ;  that  they  have  possessed  themselves  of  these  sums  of  money, 
and  refuse  to  account  for  them.  The  Bill  desires  to  recover  these  sums 
not  for  the  purpose  of  distribution  for  the  purposes  of  this  partnership  by 
the  Court  and  by  means  of  the  Bill,  but  for  the  purpose  of  bringing  them 
within  the  control  of  the  governing  body  of  the  partnership,  in  order  that 
they  may  be  applied  under  that  control  according  to  the  rights  of  the 
parties.  That  seems  to  me  to  be  the  nature  of  the  Bill.  How  can  that 
be  done  t  The  plaintiff  and  all  the  others  except  these  two,  must  have 
an  interest  in  having  the  money,  which  the  demurrer  admits  to  be  in  the 
possession  of  the  defendants,  brought  within  the  control  of  the  club,  — 
that  is  a  common  interest.  How  this  money,  when  it  is  brought  within 
the  control  of  the  club,  ought  to  be  applied /is  another  question  ;  to  say 
that  we  can  recover  it  and  place  it  within  the  control  of  the  club,  leaving 
it  there  subject  to  litigation,  is  saying  what  is  asked  to  be  done  in  this 
case,  and  is  no  more  than  was  asked  to  be  done  in  that  other  case  oT 
Walworth  v.  Holt.  Then,  if  it  is  for  the  common  benefit  of  all,  except 
those  who  are  here  defendants,  that  this  should  be  recovered,  why  should 
it  not  be  done  ?  It  is  said,  this  is  a  case  of  dissolution.  Very  true,  it  is 
a  case  of  dissolution,  and  that  shows  that  there  ought  to  be  a  winding  up 
and  a  final  settlement.  But  how  is  it  with  a  partnership  afVer  a  dissolu- 
tion, and  before  the  afiairs  of  the  partnership  are  wound  upl  The  natural 
connection  between  the  partners  is  not  dissolved  with  the  dissolution  of 
the  partnership,  because  it  must  continue  for  the  pnrpose  of  collecting  the 
assets  and  winding  up  the  partnership ;  till  the  matter  is  closed  there  is  a 
quasi  partnership,  —  a  mutual  interest  between  the  partners.  One  of  the 
things  required  for  the  winding  up  of  the  partnership  is,  that  the  assets 
should  be  collected.  When  it  is  desired  to  collect  the  assets,  it  may  ap- 
pear that  one  individual  has  got  assets  which  he  keeps  in  his  possession 
adversely  to  all  the  rest,  which  it  is  the  common  interest  to  collect,  and 
which,  being  collected,  ought  to  be  applied  regularly  towards  the  winding 
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^116.  Thus  far  we  have  been  considering  cases, 
where  the  Bill  is  brought  by  some  proprietors,  as  plain- 
tiff on  behalf  of  all.  But  the  like  doctrine  applies  to 
cases,  where  there  are  many  persons,  defendants,  be- 
longing to  a  voluntary  association,  against  whom  the 
suit  is  brought.  In  such  cases,  it  is  sufficient,  that 
such  a  number  of  the  proprietors  are  brought  before 
the  Court,  as  may  fairly  represent  the  interests  of  all, 
where  those  interests  are  of  a  common  character  and 
responsibility.*  Thus,  for  example,  where  a  committee 
of  a  voluntary  club  or  association  entered  into  agree- 
ments and  incurred  expenses  on  account  of  the  club, 
it  was  held,  on  a  Bill  brought  by  a  creditor  against 
the  committee,  that  it  was  not  necessary  to  make  the 
other  members  of  the  club  parties  to  the  suit,  on  ac- 
count of  the  members  being  numerous,  as  well  as  un- 
known.' In  such  a  case,  it  seems  proper,  if  indeed  it 
be  not  indispensable,  to  charge  in  the  Bill,  that  the 
members  are  numerous,  and  many  unknown.' 


ap  of  the  partnership.  Now,  then,  in  the  present  state  of  the  record, 
the  question  is,  whether  the*defendants  are  to  answer  ?  I  cannot  deter- 
mine at  all  at  this  time  whether  it  may  not  hereafter,  in  consequence  of 
what  may  appear  in  the  answer,  he  absolately  necessary  to  make  these 
other  persons  parties ;  but,  taking  the  Bill  as  it  now  stands  on  the  record, 
which  is  admitted  by  the  demurrer,  I  own  it  does  not  appear  to  me 
necessary,  or  that  I  ought  to  allow  the  present  demurrer.  But,  over- 
ruling the  demurrer,  I  beg  to  have  it  clearly  understood,  that  it  may  ap- 
pear in  the  answer  which  these  gentlemen  put  in,  that  it  is  quite  neces- 
sary not  only  to  make  the  persons  now  pointed  out,  but  other  persons, 
parties,  for  they  may  object  by  answer  after  this  demurrer  is  overruled." 
Richardson  v,  Hastings,  The  (English)  Jurist,  16  March,  1844,  p.  308. 

1  Cooper,  Eq.  PI.  40  ;  Adair  v.  New  River  Co.,  11  Yes.  444. 

9  Cullen  «.  Duke  of  Queensbury,  1  Bro.  Ch.  R.  101 ;  Cooper,  Eq.  PI. 
40;  Cousins  «.  Smith,  13  Yes.  544. 

3  In  Cttllen  v.  Duke  of  Queensbury,  1  Bro.  Ch.  R.  101,  note  (3),  the 
Bill  charged,  that  the  plaintiff  "  could  not  discover  the  several  members 
of  the  club,  and  procure  a  remedy  against  them,  as  they  were  numerous, 
and  many  of  them  totally  unknown  to  him.*'  See  also  Adair  o.  New 
River  Co.,  11  Yes.  438.    In  Cousins  v.  Smith,  13  Yes.  544,  Lord  Chan- 
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^117.  Upon  similar  grounds,  where  a  joint  stock 
company,  created  under  an  act  of  Parliament,  were 
sued  for  a  specific  performance  of  an  agreement  for  a 
lease,  entered  into  by  the  vendors  of  certain  real  es- 
tate, which  was  sold  to  them  pendente  lite^  and  the 
treasurer  and  directors  only  were  made  parties,  the 
Court  overruled  the  ol^ection,  that  all  the  proprietors 
were  not  made  parties.  On  that  occasion  the  Court, 
after  examining  the  leading  authorities,  added  the  fol- 
lowing expressive  language  :  ^^  There  is  a  current  of 
authority  adopting  more  or  less  a  general  principle  of 
exception,  by  which  the  rule,  that  all  persons  inter- 
ested must  be  parties,  yields,  when  justice  requires  it 
in  the  instance,  either  of  plaintiffs,  or  of  defendants. 
The  rigid  enforcement  of  the  rule  would  lead  to  per- 
petual abatements.  This,  therefore,  cannot  be  re- 
garded as  a  new  point,  or  as  creating  a  difficulty.  It 
is  quite  clear,  that  the  present  suit  has  sufficient  par- 
ties, and  that  the  defendants  may  be  considered  as 
representing  the  company."^ 

^118.  So,  where  the  city  of  London  had  leased 
certain  water  pipes  slnd  privileges  to  a  lessee  for  a 
specified  rent ;  and  the  lessee  had  afterwards  assigned 
it ;  and  the  assignees  had  subdivided  the  interest  into 
nine  hundred  shares ;  and  a  Bill  was  brought  to  en- 

cellor  Eldon  said,  that  *'  Where  a  legal  body  acts  by  committees,  it  is 
enough  to  consider  the  contract  made  with  those,  who  think  proper  to 
undertake,  looking  to  the  body  for  which  they  undertake  for  indemnity  ; 
and  the  plaintiffs  at  law  could  not  be  nonsuuited,  nor  could  they  defend 
an  action  against  them  on  that  ground." 

1  Meuz  V.  Maltby,  3  Swanst.  R.  884.  The  Master  of  the  Rolls  cited 
and  commented  upon  all  the  leading  authorities  on  this  occasion,  as  did 
Lord  Eldon  in  Cockbum  o.  Thompson,  16  Ves.  338,  339.  It  was  said 
by  the  Viee-Chancellor  in  Lanchester  v.  Thompson,  5  Madd.  R.  13,  13, 
that  where  it  is  attempted  to  proceed  against  two  or  three  individnals,  as 
representing  a  numerous  class,  it  must  be  alleged  in  the  Bill,  that  the  suit 
is  brought  against  them  in  that  character. 
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force  the  payment  of  the  rent  in  arrear  against  the 
assignees  and  some  of  the  shareholders ;  it  was  held, 
that  all  the  shareholders  need  not  be  made  parties, 
since  it  was  obviously  impracticable  to  bring  them  all 
before  the  Court^  So,  where  upon  the  creation  of  a 
water  company,  the  Crown  had  received  a  moiety  of 
the  interest,  and  afterwards  that  moiety  was  subdivid- 
ed into  a  large  number  of  shares  (over  one  hundred) ; 
on  a  suit  brought  by  an  annuitant  against  the  compa- 
ny, it  was  insisted,  that  ail  the  shareholders  ought  to 
have  been  made  parties.  But  the  Court  overruled  the 
olgection,  saying,  that  it  was  not  necessary,  that  all 
the  proprietors  of  the  King^s  share,  as  well  as  of  the 
company's  share  (whose  share  had  also  been  subdivid- 
ed) should  be  made  parties;  for  those  parties  were 
represented  before  the  Court ;  and  no  olgection  could 
arise  on  this  account ;  for  it  was  impracticable  to  com- 
ply with  the  general  rule.' 

^119.  Upon  similar  grounds,  where  the  stockhold- 
ers of  an  incorporated  bank,  on  its  dissolution,  had 
divided  the  capital  stock  among  themselves,  leaving  a 
deficiency  to  pay  their  outstanding  bank  bills,  it  was 
held,  that  a  bill  holder  might  maintain  a  suit  againsl 
some  of  the  stockholders  to  subject  the  funds  in  their 
hands  to  contribution  pro  raid  to  pay  the  bills  in 
his  hands  without  making  all  the  other  stockholders 
parties.' 

^  120.  The  third  class  of  cases  already  alluded  to 
as  constituting  an  exception  to  the  general  rule,  as  to 
parties,  is,  where  the  parties  are  very  numerous,  and 


1  City  c)f  LoDdon  v.  RichmoDd,  S  Yeni.  4S1 ;  S.  C.  Prec.  Ch.  160; 
S.  C.  1  Bfo.  Pari.  R.  by  Tomlins,  616.  See  also  Vernon  v.  Black- 
erly,  S  Atk.  144,  146. 

*  Adair  v.  New  River  Company,  11  Ves.  443,  444. 

'  Wood  9.  Dimmier,  3  Maaoo,  R*  316-319,  and  oaaes  there  dted. 

£Q.  PL.  19 
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although  they  have,  or  may  have,  separate  and  distmct 
interests,  yet  it  is  impracticable  to  bring  them  all  be* 
fore  the  Court,  and,  on  this  account,  they  are  dispens- 
ed with.^  In  this  class  of  cases,  there  is  usually  a 
privity  of  interest  between  the  parties ;  but  such  a 
privity  is  not  the  foundation  of  the  exception.  On 
the  contrary,  it  is  sustained  in  some  cases,  where  no 
such  privity  exists.*  However,  in  all  of  them  there 
always  exists  a  common  interest,  or  a  common  right^ 
which  the  Bill  seeks  to  establish  and  enforce,  or  a  gen- 
eral claim  or  privilege,  which  it  seeks  to  establish,  or 
to  narrow,  or  take  away.  It  is  obvious,  that,  under 
such  circumstances,  the  interests  of  persons,  not  actual 
parties  to  the  suit,  may  be  in  some  measure  afiected 
by  the  decree ;  but  the  suit  is  nevertheless  permitted 
to  proceed  without  them,  in  order  to  prevent  a  total 
failure  of  justice.^  Indeed,  in  most,  if  not  in  all,  cases 
of  this  sort,  the  decree  obtained  upon  such  a  Bill  will 
ordinarily  be  held  binding  upon  all  other  persons  stand- 
ing in  the  same  predicament,  the  Court  taking  care, 
that  sufficient  persons  are  before  it,  honestly,  fairly,  and 
fully  to  ascertain  and  try  the  general  right  in  contest.* 
^121.  Thus,  for  example,  Bills  have  been  per- 
mitted to  be  brought  by  the  lord  of  a  manor  against 
some  of  the  tenants,  or,  vice  versd,  by  some  of  the 
tenants  on  behalf  of  themselves  and  all  the  other  ten- 

1  1  Mont.  Eq.  PI.  67,  58;  Post,  §  285. 

9  Mayor  of  York  «.  PilkiDgton,  1  Atk.  389 ;  City  of  Loadon  «. 
Perkins,  4  Bro.  Pari.  Cas.  158 ;  S.  C.  3  Bro.  Pari,  by  Tomlins,  603. 

3  Mitf.  Eq.  PI.  by  Jeremy,  170 ;  Cooper,  Eq.  PI.  40,  41 ;  West  •. 
Randall,  3  Mason,  R.  193-195  ;  Cockbum  V.  Thompson,  16  Yes.  338; 
Long  V.  Younge,  3  Sim.  R.  369 ;  Mayor  of  York  «.  Pilkington,  1  Atk. 
383 ;  Post,  §  385. 

4  Adair  «.  New  Riyer  Company,  11  Yes.  439,  444;  Meux  v.  Malt- 
by,  3  Swanst.  383,  384;  Weale  v.  West  Midd.  Water  Works  Co., 
1  Jac.  &  Walk.  369;  Duke  of  Norfolk  v.  Myers,  4  Madd.  113,  114; 
Paker  9.  Rogers,  Sel.  Cas.  in  Ch,  74. 
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ants,  against  the  lord,  to  establish  some  right ;  such, 
for  instance,  as  a  Bill  with  regard  to  suit  to  a  mill,  or 
a  right  of  common,^  or  a  right 'to  cut  turf.^  In  like 
manner,  a  Bill  has  been  permitted  to  be  brought  bj 
the  parson  of  a  parish  against  some  of  the  parishioners, 
to  establish  a  general  right  to  tithes,  and  the  others 
have  been  bound  by  the  decree  made  in  the  suit;' 
and,  conversely,  a  Bill  has  been  permitted  to  be 
brought  by  some  of  the  ^shion«rs,  on  behalf  of  aU, 
against  the  parson,  to  establish  a  parochial  modus/ 
So,  where  all  the  inhabitants  of  a  parish  had  a  right 
of  common  under  a  trust,  a  suit  has  been  permitted  to 
be  brought  by  one,  on  behalf  of  himself  and  all  the 
other  inhabitants/  In  all  these  cases,  although  there 
were,  or  might  be,  distinct  interests  in  the  different 
tenants  or  parishioners ;  yet  there  was  a  general  right 
and  privity  between  them,  as  to  the  claim  asserted  in 
the  Bill ;  and,  therefore,  the  suit  was  held  to  be  well 
instituted/ 


1  Mitf.  £q.  PL  by  Jeremy,  170;  Cooper,  Eq.  PI.  41 ;  Conyers  v. 
Lofd  Abergavenny,  1  Atk.  285 ;  Brown  v.  Vermuden,  1  Ch.  Cas.  272 ; 
Cockburn  v.  Thompson,  16  Yes.  328 ;  West  v.  Randall,  2  Mason,  R. 
105 ;  Menx  v.  Maltby,  1  Jac.  &  Walk.  283. 

>  In  sach  cases  the  Bill  should  be  on  behalf  of  all  the  tenants ;  for,  if  it 
be  a  common  right  claimed  by  all,  and  interrupted,  or  denied  to  all,  a 
Bill  by  a  single  tenant  would  not  be  proper.  BaJcer  v.  Rogers,  Sel.  Cas. 
Ch.  74.  See  to  the  same  point,  Lanchester  «.  Thompson,  5  Madd.  R.  13. 

3  Brown  V.  Vermuden,  1  Ch.  Cas.  272;  Mayor  of  York  v.  Pilkington, 
1  Atk.  282. 

4  Mitf.  Eq.  PI.  by  Jeremy,  170 ;  Rndge  v.  Hopkins,  2  Eq.  Abridg. 
170;  Poor  v.  Clarke,  2  Atk.  515;  Cooper,  Eq.  PI.  41;  Cockburn  •. 
Thompson,  16  Yes.  328 ;  West  v.  Randall,  2  Mason,  R.  105 ;  Mayor  of 
York  «.  Pilkington,  1  Atk.  282-284 ;  Meux  v.  Maltby,  2  Swanst.  R. 
284 ;  Chaytor  v.  Trinity  College,  3  Anst.  841 ;  Hardcastle  «.  Smithson, 
3  Atk.  247. 

5  Anon.  1  Ch.  Cas.  260 ;  Mitf.  Eq.  PI.  by  Jeremy,  168, 160. 

•  Mayor  of  York  v.  Pilkington,  1  Atk.  282  -  284.  The  true  distinction 
is  between  the  cases,  where  the  parties  have  a  common  right  or  general 
interest  in  the  subject  in  contiofersy,  and  cases,  where  they  have  distinct 


148  EQUITY    PLEADING&.  [CH.  IV. 

^  122.  Upon  similar  grounds,  although,  by  the  gen- 
eral rule,  all  the  persons,  whose  estates  are  affected 
with  a  rent  charge,  should  be  made  parties  to  a  suit 
brought  to  enforce  it ;  yet,  if  some  of  them  are  un- 
known, or  if  they  are  very  numerous,  so,  that  the  rule 
becomes  impracticable,  or  exceedingly  inconvenient, 
the  Court  will  dispense  with  it ;  ^  and  the  parties  be- 
fore the  Court  will  be  left  to  seek  contribution  from 
the  other  persons  in  a  new  Bill  for  contribution.^ 
Here,  also,  there  is  a  privity  between  all  the  terre-ten- 
ants as  to  the  rent  charge,  although  their  estates  are, 
or  may  be,  otherwise,  several  and  distinct. 

^  123.  So,  where  there  is  one  general  right  to  de- 
mand service  from  the  individuals  of  a  large  district,  as 
for  example,  a  right  to  demand,  that  all  the  individu- 
uals  of  a  large  district  should  grind  all  the  com  for  their 
subsistence  at  a  particular  mill;  in  such  a  case,  the 

and  several  iDterests  only,  and  no  common  right  or  claim.  See  Jones  «. 
Garcia  del  Rio,  1  Turn.  &  Russ.  299-301.  In  Long  v.  Younge,  2  Sim. 
R.  369 y  the  Yice-Chaneellor  used  the  following  language  :  — *'  Now  the 
roles  with  respect  to  parties  are  exceedingly  plain  and  intelligihle  to  those, 
who  will  consider  the  principle,  on  which  they  are  founded.  The  general 
rale  is,  that  all  parties  interested  in  the  subject  of  the  suit,  shall  be  parties 
to  the  record.  Then  there  are  certain  exceptions.  And  those  excep- 
tions, as  far  as  this  particular  point  is  concerned,  may  be  divided  into  two 
parts.  One  exception  is,  where  several  persons,  having  distinct  rights 
against  a  common  fund,  or  against  one  individual,  are  allowed,  a  few  of 
them,  on  behalf  of  themselves  and  the  rest,  to  file  a  Bill  for  the  purpose  of 
prosecuting  their  mutual  rights  against  the  common  fund,  or  the  individual 
liable  to  their  demand.  The  other  exception  is,  where  a  person  may  have 
a  right  against  several  individuals,  who  are  liable  to  common  obligations. 
In  that  case,  a  Bill  is  allowed  to  be  filed  by  a  single  plaintiff  against 
some,  but  not  all,  of  those  persons,  who  are  bound  to  make  good  the 
plaintiff's  demand.  This  is  the  general  division  of  the  exceptions  to  the 
general  rule."  See  also  Hickens  «.  Congreve,  4  Russ.  R.  662,  576, 
677. 

I  Attorney-General  •.  Wyburgh,  1  P.  Will.  699 ;  S.  C.  9  Eq.  Abridg. 
167;  Attorney-General  v.  Jackson,  11  Yes.  367;  Attorney-General  v. 
Shelly,  1  Salk.  R.  163;  Cooper,  Eq.  PI.  41. 

9  Attorney-General  v.  New  River  Company,  11  Yes.  444,  445. 


i 
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mill-owner  may  sue  a  few  in  Equity,  to  establish  his 
right  against  all.  But  so  many  must  be  joined,  as  will 
faihrly  and  honestly  try  the  legal  right.^ 

^  124.  But  Bills  have  also  been  allowed  to  be 
brought  (called  Bills  of  peace),  where  there  has  been  a 
general  right  claimed  by  the  plaintiff,  and  yet  no  privi- 
ty existed  between  the  plaintiff  and  the  defendants, 
and  no  general  right  on  the  part  of  the  defendants, 
and  where  many  more  were,  or  might  be  concerned, 
than  those  brought  before  the  Court.^  In  such  cases, 
however,  the  right  claimed  by  the  plaintiff  affected 
the  defendants  and  all  others  in  the  same  way,  and 
they  had,  or  might  have,  a  common  interest  to  resist 
it.  Thus,  for  example,  the  city  of  London  brought 
a  Bill  to  establish  its  right  to  a  certain  duty,  and  the 
Bill  was  against  a  few  persons  only,  who  dealt  in  those 
things,  of  which  the  duty  was  claimed ;  and  the  Bill 
was  maintained  by  the  Court,  notwithstanding  the 


1  Lord  EUdon  aDaded  to  this  class  of  cases  in  Adair  v.  The  New  River 
Company,  11  Ves.  444,  and  used  the  following  language:  —  ''There  is 
one  class  of  cases,  very  important,  upon  this  subject,  viz.  where  a  person, 
having  at  law  a  general  right  to  demand  service  from  the  individuals  of  a 
large  district,  to  his  mill,  for  instance,  may  sue  thus  in  Equity.  His  de- 
mand is  upon  every  individual,  not  to  grind  corn  for  their  own  subsist* 
enee,  except  at  his  mill.  To  bring  actions  against  every  individual  for 
subtracting  that  service,  is  regarded  as  perfectly  impracticable.  There- 
fore a  Bill  is  filed  to.establish  that  right ;  and  it  is  not  necessary  to  bring 
all  the  individuals.  Why  ?  Not  that  it  is  inexpedient,  but,  that  it  is  im- 
praeticable,  to  bring  them  all.  The  Court,  therefore,  has  required  so 
many,  that  it  can  be  justly  said,  they  will  fairly  and  honestly  try  the  legal 
right  between  themselves,  all  other  persons  interested,  and  the  plaintiff; 
and,  when  the  legal  ri^ht  is  so  established  at  law,  the  remedy  in  Elquity 
is  very  simple  ;  merely  a  Bill,  stating,  that  the  right  has  been  established 
in  sQch  a  proceeding ;  and  upon  that  ground  a  Court  of  Equity  will  give 
the  plaintiff  relief  against  the  defendants  in  the  second  suit,  only  repre- 
sented by  those  in  the  first."  See  also  Weale  v.  Middlesex  Water 
Works  Company,  1  Jac.  &  Walk.  369. 

9  Mitf.  Eq.  PI.  by  Jeremy,  145,  146  ;  Tenham  v.  Herbert,  2  Atk.  484 ; 
West «.  Randall,  2  Mawm,  R.  194, 195. 
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otgection,  that  all  the  sulgects  of  the  realm  might  be 
concerned  in  the  right.  In  such  a  case,  a  great  num- 
ber of  actions  might  otherwise  be  brought,  and  almost 
interminable  litigation  would  ensue;  and,  therefore, 
the  Court  sufiered  the  Bill  to  proceed,  although  the 
defendants  might  make  distinct  defences,  and  although 
there  was  no  privity  between  them  and  the  city.^ 

^  125.  So,  where  a  Bill  was  brought  to  quiet  the 
plaintifiPs  right  of  fishery  in  the  River  Ouse,  of  which 
the  plaintifis  claimed  the  sole--  fishery  for  a  large  tract 
against  the  defendants,  who  (as  the  Bill  suggested) 
claimed  several  rights,  either  as  lords  of  manors,  or  as 
occupiers  of  the  adjacent  lands,  and  also  for  a  dis- 
covery and  account  of  the  fish,  which  they  had  taken ; 
an  objection  was  taken,  that  there  was  no  privity  be- 
tween the  defendants,  but  that  the  Bill  treated  them 
as  distinct  trespassers,  and  that  there  was  no  general 
right  to  be  established  against  them.  The  Court, 
however,  sustained  the  Bill;  for  there  was  a  general 
right  of  a  sole  fishery  asserted  by  the  plaintiffs  against 
all  the  defendants ;  and  the  defendants  were  not  pre- 
cluded from  setting  up  distinct  exemptions  and  dis- 
tinct rights  in  their  defence.^  The  benefit  to  be  ob- 
tained by  such  a  Bill,  under  such  circumstances,  is, 
that  it  may  fiirnish  a  ground  to  quiet  the  general  right, 
not  only  as  to  the  persons  before  the  Court,  but  as  to 
all  others  in  the  same  predicament.' 


1  City  of  London  V,  Perkins,  4  Bro.  Pari.  Cas.  168  (Tomlin's  Edit.  3 
Brown,  P.  C.  602);  Mayor  of  York  v.  Pilkington,  1  Atk.  S83,  284. 

9  Mayor  of  York  v.  Pilkington,  1  Atk.  282,  284  ;  Teuham  «.  Herbert, 
2  Atk.  484  ;  Mitf.  Eq.  PI.  by  Jeremy,  145,  146. 

3  Lord  Hardwicke  (in  1  Atk.  R.  284)  on  that  occasion  said ;  **  Here  are 
two  causes  of  demurrer,  one  assigned  originally,  and  one  now  at  the  bar, 
that  this  is  not  a  proper  Bill,  as  it  claims  a  sole  right  of  fishery  against 
five  lords  of  manors,  because  they  ought  to  be  considered  as  distinct  tres- 
passers,  and  that  there  is  no  general  right,  that  can  be  established  against 
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§  126.  In  all  these  classes  of  cases,  it  is  apparent, 
that  all  the  parties  stand,  or  are  supposed  to  stand,  in 

them,  nor  any  printy  between  the  plaintiiSs  and  them.  lo  this  respect 
it  does  difier  from  cases,  that  have  been  cited,  of  lords  and  tenants,  par- 
sons and  parishioners,  where  there  is  one  general  right,  and  a  privity  be- 
tween the  parties.  But  there  are  cases,  wherS  Bills  of  peace  have  been 
bronght,  though  there  has  been  a  general  right  claimed  by  the  plaintiff, 
and  yet  no  privity  between  the  plaintiff  and  defendants,  nor  any  general 
right  on  the  part  of  the  defendants,  and  where  many  more  might  be 
concerned  than  those  brought  before  the  Court.  Such  are  Bills  for  duties, 
as  in  the  case  of  the  City  of  London  v.  Perkins,  in  the  House  of  Lords, 
where  the  city  of  London  brought  only  a  few  persons  before  the  Court, 
who  dealt  in  those  things,  whereof  the  duty  was  claimed,  to  establish  a 
light  to  it ;  and  yet  all  the  king's  subjects  may  be  concerned  in  this  right. 
But  because  a  great  number  of  actions  may  be  brought,  the  Court  suflers 
such  Bills,  though  the  defendants  might  make  distinct  defences,  and 
though  there  was  no  privity  between  them  and  the  city.  I  think  there- 
fore this  Bill  is  proper ;  and  the  more  so,  because  it  appears,  there  are  no 
other  persons,  but  the  defendants,  who  set  up  any  claim  against  the  plain- 
iifb ;  and  it  is  no  objection,  that  they  have  separate  defences.  But  the 
question  is,  whether  the  plainti£&  have  a  general  right  to  the  sole  fishery, 
which  extends  to  all  the  defendants;  for  notwithstanding  the  general 
right  is  tried  and  established,  the  defendants  may  take  advantage  of  their 
several  exemptions,  or  distinct  rights." 

Lord  Eldon,  in  Weale  «.  Middlesex  Water  Works  Company,  1  Jac. 
&  Walk.  369,  alluding  to  this  case,  said :  '*  That  [case]  of  the  Mayor 
and  Corporation  of  York  and  Pilkington  was  this.  They  conceived  them- 
selves to  be  entitled  to  an  exclusive  fishery  in  the  River  Ouse.  There 
were  many  individuals,  who  conceived  they  had  certain  rights  in  the 
same  river ;  and  the  Corporation  filed  their  Bill  to  establish  their  exdu* 
sive  right  to  it.  It  was  at  first  considered,  by  no  less  a  man  than  Lord 
Hardwicke,  that  the  Bill  would  not  do.  But,  on  further  consideration,  he 
was  of  opinion,  that  it  W98  a  proper  Bill  to  establish  the  right ;  for  where 
the  plaintiflb  stated  themselves  to  have  the  exclusive  right,  it  signified 
nothing  what  particular  rights  might  be  set  up  against  them ;  because,  if 
they  prevailed,  the  rights  of  no  other  persons  could  stand.  And  it  has 
been  long  settled,  that  if  any  person  has  a  common  right  against  a  great 
many  of  the  king's  subjects,  inasmuch  as  he  cannot  contend  with  all  the 
king's  subjects,  a  Court  of  Equity  will  permit  him  to  file  a  Bill  against 
some  of  them  ;  taking  care  to  bring  so  many  peniM)ns  before  the  Court, 
that  their  interests  shall  be  such  as  to  lead  to  a  fair  and  honest  support 
of  the  public  interest; — and  when  a  decree  has  been  obtained,  then,  with 
respect  to  the  individuals,  whose  interest  is  so  fully  and  honestly  estab- 
lisbed,  the  Court,  on  the  footing  of  the  former  decree,  will  carry  the  bene- 
fit of  it  into  execution,  against  other  individuals,  who  were  not  parties." 
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the  same  situation,  and  have  one  common  right,  or  one 
common  interest,  the  operation  and  protection  of  which 
will  be  for  the  common  benefit  of  all,  and  cannot  be 
to  the  injury  of  any.  It  is  under  such  circumstances, 
and  with  such  objects,  that  the  Bill  is  permitted  to  be 
filed  by  a  few,  on  behalf  of  themselves  and  all  others, 
or  against  a  few,  and  yet  to  bind  the  rights  and  in- 
terests of  the  others.*  But,  if  the  Bill  is  filed  by  the 
plaintiffs,  on  behalf  of  themselves  only,  and  not  on  be- 
half of  all  the  other  persons  in  interest,  the  Bill  would 
be  unmaintainable,  and  be  held  bad  on  demurrer.^ 

^  127.  The  nature  of  the  decree,  also,  A^hich  is 
asked  and  given,  may  sometimes  furnish  a  ground  to 
dispense  with  parties,  where  they  are  very  numerous;' 
as,  for  example,  where  the  Bill  seeks  only  for  a  con- 
tribution pro  ratd  towards  a  common  charge,  the  ex- 
tent of  the  liability  being  clearly  ascertainable,  and  ad- 
mitting, and  requiring  a  several  apportionment.  Thus, 
where  a  man  proposed  to  raise  a  bank,  and  to  procure 
an  act  of  Parliament  to  establish  and  settle  it ;  about 
fifty  others  joined  with  him,  and  were  at  equal  ex- 
penses. The  project  being  likely  to  take  effect,  two 
hundred  and  fifty  more  subscribed  to  raise  a  fund ;  but 
in  effecting  the  project  about  £6000  were  lost,  and 

.  1  Hickens  v.  Congreye,  4  Ruae.  R.  668,  676,  677 ;  Long  V,  Younge, 

3  Sim.  R.  369 ;  Ante,  $  107- 110 ;  Post,  $  13S,  133,  note,  134  a.  The 
propriety  of  the  rule  of  dispenslDg  with  parties  interested,  where  they 
are  numerous  and  the  suit  is  for  an  object  common  to  them  all,  and 
bringing  the  Bill  in  behalf  of  all,  is  fully  recognised  in  Taylor  v.  Salmon, 

4  Mylne  &  Craig,  143 ;  Benson  «.  Heathom,  1  Younge  &  CoU.  New 
R.  326. 

9  Douglas  V,  Horsiall,  3  Sim.  &  Stu.  R.  184.  See  MandeYille  v.  Riggs, 
3  Peters,  R.  487 ;  Ante,  §  99. 

3  Mitf.  Eq.  PI.  by  Jeremy,  179,  180.  See  Wigram  on  DiseoTery,  76, 
1st  edit. ;  Id.  p.  169,  170,  3d  edit. ;  Howes  «.  Wadham,  Ridg.  Gas. 
Hard.  199,  300;  Calvert  on  Parties,  ch.  1,  $  1,  p.  3-13;  Post,  $  138, 
139,  139,  314,  338. 
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SO  it  dropped.  Then  the  persons,  who  had  paid  the 
£6000  out  of  pocket,  exhibited  their  Bill  against  six- 
teen of  the  two  hundred  and  fifty  subscribers,  to  bear 
their  proportions  of  the  loss.  It  was  objected,  that 
the  Bill  ought  to  abate  for  want  of  parties.  But  the 
objection  was  overruled ;  and  it  was  held,  that,  as  the 
plaintiffs  only  prayed,  that  the  defendants  might  bear 
their  proportion  of  the  loss,  which  would  appear  be- 
fore the  Master,  as  well  as  if  all  the  two  hundred  and 
fifty  subscribers  were  before  the  Court,  there  could  be 
no  prejudice  to  the  defendants;  and  if  there  should 
happen  to  be  any  disproportion  in  the  accounts,  the 
party  aggrieved  might  have  his  remedy  by  Bill.^ 

^  128.  The  same  doctrine  was  acted  upon  in  the 
case  of  an  incorporated  bank,  where  the  stockholders 
had  divided  the  capital  stock  upon  the  eve  of  the  dis- 
solution of  the  corporation  under  its  charter,  leaving 
fiinds  for  the  payment  of  the  outstanding  bank-bills 
and  other  debts,  which  proved  inadequate  to  the  dis- 
charge of  them.  Some  holders  of  the  bills  of  the 
bank  sued  a  part  only  of  the  stockholders  (the  capital 
stock  being  divided  into  two  thousand  shares),  to  re- 
cover from  them  the  amount  of  the  bank-bills ;  and  upon 
the  objection,  that  all  the  stockholders  were  not  made 
parties,  the  Court,  admitting,  that  it  was  impossible, 
that  they  could  all  be  made  parties,  sustained  the  Bill, 
and  decreed  a  pro  raid  contribution  by  the  defendants 
towards  the  payment  of  the  bank-bills,  in  the  propor- 
tion that  the  stock  held  by  the  defendants  bore  to  the 
whole  number  of  stockholders.^ 


1  Anon.  2  Eq.  Abridg.  166,  pi.  7. 

s  Wood  «.  Dnmmer,  &c.  3  Mason,  308,  317-319,  321,  323.  In  this 
csae  it  did  not  appear,  that  the  other  stockholders  were  out  of  the  jurisdic- 
tioD  of  the  Covrty  or  were  insolvent ;  nor  did  it  appear,  what  other  Bills 
were  outstanding.    The  Court,  referring  to  tl^e^e  circupistancesi  said,  that 

EQ.  PL.  20 
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^'  129.  It  is  upon  similar  grounds,  that  the  decision 
is  to  be  explained  in  the  case  of  a  mine  owned  by  a 
partnership,  engaged  in  a  mining  adventure,  which 
mine  had  been  sold  by  some  of  the  partners  (who 
were  the  legal  owners  of  the  mine,  and  joint  adven« 
turers),  with  the  consent  of  all  but  one  partner,  to  a 
joint  stock  company,  consisting  of  numerous  proprie- 
tors and  shares,  for  which  payment  had  been  made  to 
them,  partly  in  money,  and  partly  in  shares  of  the 
joint  company  stock.  The  partner,  who  had  not  con- 
sented to  the  sale,  and  who  claimed  a  definite  interest 
in  the  mine  and  mining  adventure,  brought  a  Bill 
against  the  partners,  who  had  sold  the  mine,  praying, 
that  they  might,  at  his  election,  either  account  to  the 
plaintiff  for  his  proportion  of  the  profits  derived  firom 
the  sale,  or  that  out  of  the  shares  of  the  stock  of  the 
joint  company  in  their  hands  held  on  their  own  account 
they  might  transfer  to  him  so  many  shares  as  would 
be  equivalent  to  his  interest.  A  demurrer  was  put  in 
for  the  want  of  proper  parties,  the  other  partners  and 
the  proprietors  of  the  joint  stock  company  not  having 
been  made  parties.  But  the  Court  held  the  objection 
invalid ;  for  the  proprietors  at  large  had  no  interest  in 
the  controversy ;  and  it  appeared  by  the  Bill,  that  the 
other  partners  had  been  settled  with  ;  and  consequently 
no  other  persons,  but  the  plaintiff  and  the  defendants, 
had  any  interest  in  the  suit,  as  the  sale  and  settlement 
were  not  sought  to  be  disturbed  by  it,*  and  the  plaintiff 
sought  relief  only  against  the  fiinds  or  shares  belong- 


it  would  not  take  more  than  the  proportion  from  the  defendants,  because 
it  might  thereby  deprive  other  bill  holders  of  the  funds,  out  of  which 
alone  they  could  obtain  pa3rment.  The  Bill  was  not  so  framed,  as  to 
be  on  behalf  of  all  other  biU  holders.  Ante,  §  117.  See  also  Selyard  v. 
Harris's  Ex'rs,  1  Eq.  Abridg.  74.  Post,  §  814,  and  note. 
<  Mare  v.  Malachy,  1  Mylne  &  Craig,  550. 
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ing  to  the  defendants  and  in  their  hands,  to  the  extent 
of  bis  claim  and  title  and  interest  in  the  concern. 

§  129,  a.  Another  case  may  illustrate  the  same 
doctrine.  Suppose  the  ordinary  case  of  a  joint  stock 
company,  where  the  shares  are  transferable  by  deliv- 
ery of  the  script  receipt,  and  the  holder  (who  has, 
therefore,  a  right  to  sell  them)  should  sell  them,  and 
afterwards  should  refuse  to  complete  the  sale,  a  Bill 
might  well  be  brought  by  the  purchaser  against  the 
seller  to  compel  a  specific  performance  of  the  contract 
of  sale,  without  making  the  other  shareholders  parties  ; 
for  they  have  no  interest  in  the  object  of  the  Bill  or  in 
the  controversy,  the  simple  question  being,  who,  as 
between  buyer  and  seller,  is  entitled  to  the  particular 
shares  sold.^ 

§  130.  But  although  the  numerousness  of  parties,  as 
well  as  their  being  unknown,  constitutes,  or  may  con- 
stitute, a  good  ground  for  dispensing  with  their  being 
made  actual  parties  to  a  suit  in  the  classes  of  cases 
before  mentioned ;  yet  (as  has  been  already  stated)  ' 
this  exception  has  not  been  allowed  to  operate,  with* 
out  some  qualifications,  where  the  decree  must  direct- 
ly affect  the  interests  of  the  persons  not  before  the 
Court,  and  they  have  a  right  and  an  interest  to  be 
heard  before  the  decree  is  made.'  A  few  illustrations 
of  these  qualifications  upon  the  generality  of  this  ex- 
ception may  here  be  properly  suggested  from  adjudged 
cases. 

^131.  Thus,  for  example,  where  a  suit  was  brought 
by  a  few  members  of  a  voluntary  society,  called  the 

1  See  per  Lord  Cottenham  in  Mare  o.  Malachy,  1  Mylne  &  Craig,  573, 
673;  Tamer  o.  Hill,  11  Sim.  R.  1,  14  ;  Tamer  o.  Borlaae,  11  Sim.  R. 
17,  20  ;  Post,  §  135-  135,  b. 

9  Ante,  ^  77,  94,  190,  196. 

3  Ante,  $  84,  04;  Post,  $  139-134. 
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Benevolent  Union  Society,  consisting  of  sixty-one 
members,  on  behalf  of  themselves  and  all  other  mem- 
bers for  an  account  and  injunction  against  the  six 
defendants,  who  were  trustees  and  members  of  the 
society,  intrusted  with  the  stock  of  the  society,  who 
had,  in  breach  of  the  articles  of  the  society,  sold  out  a 
part  of  it,  and  proceeded  to  dissolve  the  society ;  and  it 
appeared,  that  by  the  articles  it  was  a  material  part  of 
the  contract,  that  the  society  should  never  be  dissolved, 
so  long  as  seven  members  should  support  the  same ; 
and  it  further  appeared,  that  all  the  other  members 
(forty-seven  in  number),  except  the  plaintiffs,  had  re- 
ceived their  shares,  and  the  plaintiffs'  shares  were  in 
Court.  It  was  held,  that  all  the  other  forty-seven 
members  ought  to  have  been  made  parties,  as  they  had 
a  direct  interest  in  the  decree  to  be  made  upon  the 
Bill,  seeking,  as  it  did,  a  replacement  of  the  stock,  and 
a  continuance  of  the  society.^  In  such  a  case  it  is 
clear,  that  the  real  question  was,  whether  there  could 
be  a  dissolution  of  the  partnership  and  a  division  of 
the  funds,  or  not,  consistently  with  the  articles ;  and 
in  that  question  all  the  members  had  an  equal  interest 
to  be  heard,  and  to  be  protected.^ 

^  131,  a.  So  where  one  of  thirty-eight  proprietors 
of  a  newspaper  was  appointed  bookseller,  and  receiv- 
ed the  moneys  of  the  concern,  it  was  held,  on  a  Bill 
brought  by  twelve  of  the  proprietors  on  behalf  of  them- 
selves and  all  the  other  proprietors,  for  an  account, 
that  the  remaining  twenty-five  proprietors  ought  to 


1  Beaomont  v.  Meredith,  3  Yes.  &  Beam.  180;  Eyans  v.  Stokes,  1 
Keen,  R.  39 ;  Mocata  v.  Ingilby,  14  Law  Joarn.  145.  See  Richardson  v. 
Hastings,  before  Lord  Langdale,  Feb.  22,  1844,  The  (English)  Jurist 
for  16th  March;  1844,  p.  207,  208. 

2  See  also  Wheeler  ».  Van  Wart,  9  Sim.  2,  193. 
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be  made  parties  by  name,  since  it  did  not  appear  that 
the  suit  was  necessarily  for  their  benefit.^ 

^  132.  Upon  similar  grounds  it  has  been  held,  that  a 
shareholder  in  a  joint  stock  company  cannot  file  a  Bill 
on  behalf  of  himself  and  all  other  shareholders  for  a 
dissolution  of  the  concern  ;  but  they  must  all  be  made 
actual  parties  to  the  suit,  however  numerous,  and  how- 
ever impracticable  it  may  be  under  such  circumstances 
to  proceed  to  a  decree ;  upon  the  ground  that  it  is  by 
no  means  a  general  principle  in  Equity,  that  all  cases 
within  the  same  mischief,  as  to  parties,  are  to  be  held 
relievable  simply  on  account  of  their  numerousness,  if 
the  parties  not  before  the  Court  have  a  substantial  in- 
terest in  the  very  question  of  right,  on  which  the  decree 
must  hinge.^    But  this  doctrine  seems  open  to  great 


^  Bainbridge  v.  Burton,  3  Beavan,  R.  539,  540.  See  also  EvaoB  v, 
Stokes,  1  Keen,  R.  39. 

3  See  Van  Sandau  v.  Moore,  1  Ruse.  R.  441,  465  ;  Blain  9.  Agar,  1 
Sim.  R.  37  ;  S.  C.  3  Sim.  389 ;  Long  v.  Yoaoge,  3  Sim.  369  ;  Wheeler 
V.  Van  Wart,  9  Sim.  R.  193.  See  also  Small  v.  Atwood,  1  Yonnge,  R. 
407,  458, 459 ;  Evans  v.  Stokes,  1  Keen,  R.  34  ;  Ante,  ^  94,  107, 108  ; 
Male  V.  Malachy,  1  Mylne  &  Craig,  559  ;  Taylor  v.  Salmon,  4  Mylne  & 
Craig,  141.  There  is  not  a  little  difficulty  in  this  whole  doctrine.  Why, 
in  cases  of  this  sort,  confessedly  otherwise  irremediable,  a  Bill  might  not 
be  maintained  by  a  few  in  behalf  of  all  the  company,  having  the  same 
interest,  who  do  not  choose  to  come  in  and  object,  does  not  seem  so  clear 
upon  general  reasoning,  as  some  learned  judges  seem  to  have  thought  it 
to  be.  Admitting,  that  all  have  a  common  interest,  to  be  af^ted  by  the 
decree ;  still  if  they  do  not  choose  to  appear  and  resist  the  decree,  it  is  no 
nniair  inference,  that  they  are  content  to  abide  by  it.  At  all  events,  if 
the  plaintiiflb  do  make  out  a  clear  case  for  a  dissolution,  it  seems  unjust  to 
deprive  them  of  all  aid,  even  though  the  decree  may  affect  the  interests 
of  others.  In  what  respect  does  such  a  case  differ  in  substance  from 
that  of  a  common  right  claimed  by  or  against  all  parishioners,  or  com- 
moners, or  creditors?  If  the  Court  should  maintain  the  jurisdiction  in  a 
case  of  this  sort,  it  might  provide  for  all  absent  and  opposing  interests  by 
referring  the  case  to  a  Master,  and  allowing  them  to  come  in,  and  object 
before  him  to  further  proceedings.  The  authorities  do  not,  however, 
appear  to  give  any  ooaotenance  to  this  suggestion.    The  arguments  and 
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doubt  and  difficulty ;  and  indeed  it  tends  to  make  a 
rule,  designed  to  attain  the  purposes  of  general  justice, 
the  instrument  of  an  utter  denial  of  all  justice,  where 
the  interests  of  all  parties  are  not,  or  may  not  be  ex^ 
actly  coincident.  It  has  been  accordingly  greatly  quali- 
fied, if  not  positively  ^overturned,  in  the  more  recent 
authorities.^ 


the  opinion  of  the  Court  in  Long  v.  Younge,  2  Sim.  R.  369,  present  the 
doctrine  in  a  strong  light. 

It  appears  to  me  that  some  passages  in  the  judgment  of  Lord  Lyndhurst 
in  Small  v.  Atwood,  1  Younge,  R.  457,  458,  show  the  difficulty  of  limit- 
ing the  exception  to  cases  of  a  common  interest  and  benefit,  and  a  lurk- 
ing doubt  Qf  the  propriety  of  these  decisions.  His  language  was :  *'  It  is 
the  rule  of  a  Court  of  Equity,  that  all  persons,  who  are  interested  in  a 
question  which  is  litigated  in  a  Court  of  Equity,  must,  either  in  the  shape 
of  plaintiffs  or  defendants,  be  brought  before  the  Court.  K  that  rule  were 
to  apply,  in  its  strictness,  to  a  case  of  this  description,  this  consequence 
would  follow,  that  justice  in  such  a  case  as  the  present  would  be  unat- 
tainable in  this  Court ;  because  it  is  perfectly  certain,  that  if  it  were  ne- 
cessary to  put  upon  the  record  the  names  of  all  the  persons,  who  are 
members  of  this  partnership,  or  were  members  at  the  time  when  this  Bill 
was  filed  (for  they  then  amounted  to  very  nearly  six  hundred),  it  would  be 
utterly  impossible,  that  the  suit  could  ever  come  to  its  termination,  from 
the  necessary  abatements,  which  would,  from  time  to  time,  take  place 
from  deaths  and  other  causes.  This  argument,  or  observation,  I  admit,  ia 
not  conclusive.  I  admit  that  the  general  rule  is,  that  all  persons,  who 
are  interested  in  the  question,  must  be  parties  to  a  suit  instituted  in  a 
Court  of  Elquity,  where  that  question  is  the  object  of  the  suit.  But  there 
are  certain  exceptions  to  that  rule,  which  were  established  at  a  very  early 
period,  for  the  purpose  of  preventing  that  failure  of  justice,  to  which  1 
have  referred."  See  also  the  remarks  of  Lord  Chancellor  Brougham  in 
Walbum  o.  Ingilby,  1  Mylne  &  K.  76,  77,  and  Hitfkens  v.  Congreve,  4 
Rnss.  R.  574-577,  and  the  remarks  of  Mr.  Baron  Aldeison  in  Fenn  v. 
Craig,  3  Younge  &  Coll.  233,  334,  and  of  Lord  Cottenham  in  Taylor  v. 
Salmon,  4  Mylne  &  Craig,  141,  and  in  Mare  v.  Malachy,  1  Mylne  & 
Craig,  559,  and  in  Wallworth  v.  Holt,  4  Mylne  &  Craig,  619,  635,  An- 
te, $  76,  a,  76,  c,  139,  which  obviously  lean  in  favor  of  dispensing  with 
parties  incases  of  this  sort,  where  there  would  otherwise  be  an  irremediar 
ble  injustice.    Ante,  §  107  - 115,  136  ;  Post,  §  135,  a. 

1  Ibid.  Mare  «.  Malachy,  1  Mylne  &  Craig,  559 ;  Taylor  «.  Sal- 
mon, 4  Mylne  &  Craig,  R.  134.  In  this  case  Lord  Cottenhan  said ;  *'I 
have  before  taken  oceasion  to  obeerve,  that   I  tiuHight  it  the  duty  of 
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^  133.  So,  it  has  been  thought,  that,  where  there  is 
an  assignment  by  a  trust  deed,  made  by  a  debtor  for 


ibis  Coart  to  adapt  its  practice  and  conne  of  proceeding  as  far  as  possible 
to  the  existing  state  of  society,  and  to  apply  its  jurisdiction  to  all  those 
new  cases  which,  from  the  progress  daily  making  in  the  ailairs  of  men, 
most  continually  arise,  and  not,  from  too  strict  an  adherence  to  forms  and 
rules  established  under  very  different  circumstances,  decline  to  admioister 
justice,  and  to,  enforce  rights  for  which  there  is  no  other  remedy."  la 
Wallworth  «.  Holt,  4  Mylne  &  Craig,  619,  634-640,  Lord  Cottenham 
reviewed  the  whole  doctrine  and  authorities,  and  said  ;  "  The  case 
stated  by  the  Bill,  which  is  filed  by  the  plainti&  on  behalf  of  them- 
selves and  all  other  the  shareholders  and  partners  of  the  banking  company 
called  the  Imperial  Bank  of  England,  except  those  who  are  made  de- 
fendants is  shortly  this :  that  they  are  shareholders,  and  have  paid  all 
the  calls  made,  which  amount  to  J^15  per  share ;  that  the  business  of  the 
eompany  has  been  suspended  since  1B39,  but  that  it  has  not  been  dissolv- 
ed ;  that  large  debts  are  due  by  the  company,  for  which  they  and  the 
other  shareholders  are  liable,  and  that  there  are  considerable  assets  in  the 
hands  of  the  directors  and  trustees,  though  not  equal  to  the  debts ;  that  all 
the  directors,  except  one,  have  become  bankrupts,  and  have  thereby,  by 
their  regulations,  become  incapable  of  acting,  and  that  the  trustees  refuse 
to  act ;  and  that  the  other  defendants  are  the  only  shareholders  who  have 
not  paid  their  calls ;  and  it  therefore  prays  for  the  assistance  of  this  Court 
to  relieve  them  from  this  difficulty,  by  causing  the  assets  of  the  company 
to  be  realized,  and  the  debts  to  be  paid ;  and  that  for  this  purpose  a  re- 
ceiver may  be  appointed,  and  authorized  to  sue  for  calls  unpaid,  and  oth- 
er debts  due  to  the  company,  in  the  name  of  the  registered  officer  under 
the  7  Geo.  IV.  c.  46,  who  is  one  of  the  defendants.  When  it  is  said  that 
the  Court  cannot  give  relief  of  this  limited  kind,  it  is,  I  presume,  meant, 
that  the  Bill  ought  to  have  prayed  a  dissolution,  and  a  final  winding  up 
of  the  affiiirs  of  the  company.  How  hr  this  Court  will  interfere  between 
partners,  except  in  cases  of  dissolution,  has  been  the  subject  of  much  dif- 
ference of  opinion,  upon  which  it  is  not  my  purpose  to  say  any  thing 
beyond  what  is  necessary  for  the  decision  of  this  case ;  but  there  are 
strong  authorities  for  holding  that  to  a  Bill  praying  a  dissolution  all  the 
partners  must  be  parties ;  and  this  Bill  alleges  that  they  are  so  numerous 
as  to  make  that  impossible.  The  result,  therefore,  of  these  two  rules 
would  be, — the  one  binding  the  Court  to  withhold  its  jurisdiction  except 
upon  bills  praying  a  dissolution,  and  the  other  requiring  that  all  the  part^ 
nen  should  be  parties  to  a  Bill  praying  it,  —  that  the  door  of  this  Court 
would  be  shut  in  all  cases  in  which  the  partners  or  shareholders  are  too 
numerous  to  be  made  parties,  which  in  the  present  state  of  the  transac- 
tions of  mankind,  would  be  an  absolute  denial  of  justice  to  a  large  portion 
of  the  subjects  of  the  realm,  in  some  of  the  most  important  of  their  afiairs. 
This  lesolt  is  quite- sufficient  to  show  that  such  cannot  be  the  law  ;  for. 
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the  benefit  of  such  creditors,  as  should  execute  the  as- 
signment, if  any  incumbrancer  (not  one  of  such  credi- 

as  I  have  said  upon  other  occasions,  I  think  it  the  duty  of  this  Court  to 
adapt  its  practice  and  course  of  proceeding  to  the  existing  state  of  society, 
and  not  by  too  strict  an  adherence  to  forms  and  rules,  established  under  dif- 
ferent circumstances,  to  decline  to  administer  justice,  and  to  enforce  rights 
for  frhich  there  is  no  other  remedy.  This  has  always  been  the  principle  of 
this  Court,  though  not  at  all  times  sufficiently  attended  to.  It  is  the  ground 
upon  which  the  Court  has,  in  many  cases,  dispensed  with  the  presence  of 
parties  who  would,  according  to  the  general  practice,  have  been  necessary 
parties.  In  Cockburn  «.  Thompson,  Lord  Eldon  says,  '  A  general  rule,  es- 
tablished for  the  convenient  administration  of  justice,  must  not  be  adhered 
to  in  cases  in  which,  consistently  with  practical  convenience,  it  is  inca- 
pable of  application  ;'  and  again,  '  The  difficulty  must  be  overcome  upon 
this  principle,  that  it  is  better  to  go  as  far  as  possible  towards  justice  thiyi 
to  deny  it  altogether.'  If,  therefore,  it  were  necessary  to  go  much  further 
than  it  is,  in  opposition  to  some  highly  sanctioned  opinions,  in  order  to 
open  the  door  of  justice  in  this  Court  to  those  who  cannot  obtain  it  else- 
where, I  should  not  shrink  from  the  responsibility  of  doing  so  ;  but,  in 
this  particular  case,  notwithstanding  the  opinions  to  which  I  have  referred, 
it  will  be  found  that  there  is  much  more  of  authority  in  support  of  the 
equity  claimed  by  this  Bill  than  there  is  against  it.  It  is  true  that  the 
Bill  does  not  pray  for  a  dissolution,  and  that  it  states  the  company  to 
be  still  subsisting ;  but  it  does  not  pray  for  an  account  of  partnership 
dealings  and  transactions,  for  the  purpose  of  obtaining  the  share  of  profits 
due  to  the  plaintiffs,  which  seems  to  be  the  case  contemplated  in  the 
opinions  to  which  I  have  referred  ;  but  its  object  is  to  have  the  common 
assets  realized  and  applied  to  their  legitimate  purpose,  in  order  that  the 
plaintiffs  may  be  relieved  from  the  responsibility  to  which  they  are  ex- 
posed, and  which  is  contrary  to  the  provisions  of  their  common  contract, 
and  to  every  principle  of  justice.  But  whether  the  interest  of  the  plaintifib 
in  right  of  which  they  sue  arises  from  such  responsibility  or  from  any 
other  cause  cannot  be  material ;  the  question  being,  whether  some  part^ 
ners,  having  an  interest  in  the  application  of  the  partnership  property, 
are  entitled,  on  behalf  of  themselves  and  the  other  partners,  except  the 
defendants,  to  sue  such  remaining  partners  in  this  Court  for  that  purpose, 
pending  the  subsistence  of  the  partnership ;  and  if  it  shall  appear  that 
such  a  suit  may  be  maintained  by  some  partners  on  behalf  of  themselves 
and  others  similarly  circumstanced  against  other  persons,  whether  trustees 
and  agents  for  the  company  or  strangers  being  possessed  of  property  of 
the  company,  it  may  be  asked  why  the  same  right  of  suit  should  not  exist 
when  the  party  in  possession  of  such  property  happens  also  to  be  a  partner 
or  shareholder?  In  Chancey  v.  May, *the  defendants  were  partners.  In 
the  Widows*  Case,  before  Lord  Thurlow,  cited  by  Lord  Eldon,  the  Bill 
was  on  behalf  of  the  plaintifis  and  all  others  in  the  same  interest,  and 
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tors)  should  seek  to  enforce  against  the  property  cer- 
tain securities  held  by  him,  some  of  which  are  prior, 

sought  to  provide  funds  for  a  subsisting  establishment.  In  Knowles  v. 
Houghton,  11th  July,  1805,  reported  in  Veeey,  but  more  fully  in  CoUyer 
on  the  Law  of  Partnership,  the  Bill  prayed  an  account  of  partnership 
transactions,  and  that  the  partnership  might  be  established ;  and  the  de- 
cree directed  an  account  of  the  brokerage  business,  and  to  ascertain  whtt, 
if  any  thing,  was  due  to  the  plaintiff  in  respect  thereof;  and  the  Master 
was  to  inquire,  whether  the  partnership  between  the  plaintiff  and  the  de- 
fendant had  at  any  time,  and  when,  been  dissolved  ;  showing  that  the  Court 
did  not  consider  the  dissolution  of  the  partnership  as  a  preliminary  neces- 
sary before  directing  the  acoonnt.  In  Cockbom  «.  Thompson,  the  Bill 
prayed  a  diesolntion ;  but  it  was  filed  by  certain  proprietors  on  behalf  of 
themselvee  and  others,  and  Lord  Eldon  overruled  the  objection  that  the 
others  were  not  parties.  In  Hichens  «.  Congreve,  the  Bill  was  on  behalf 
of  the  plaintiff  and  the  other  shareholders,  against  certain  shareholders 
who  were  also  directors,  not  praying  a  dissolution,  but  seeking  only  the 
repayment  to  the  company  of  certain  funds  alleged  to  have  been  improper- 
ly abstracted  from  the  partnership  property  by  the  defendants ;  and  Sir 
Anthony  Hart  overruled  a  demurrer,  and  his  decision  was  affirmed  by 
Lord  Lyndhurst.  In  Walbum  «.  Ingilby,  the  Bill  did  not  pray  a  dissolu- 
tion of  partnership,  and  Lord  Brougham,  in  allowing  the  demurrer  upon 
other  grounds,  stated  that  it  could  not  be  supported  upon  the  ground  of 
urant  of  parties,  because  a  dissolution  was  not  prayed.  In  Taylor  v.  Sal- 
mon, the  suit  was  by  some  shareholders,  on  behalf  of  themselves  and 
others,  against  Salmon,  also  a  shareholder,  to  recover  property  claimed  by 
the  company,  which  he  had  appropriated  to  himself;  and  the  Yice-Chan- 
eellor  decreed  for  the  plaintiff,  which  was  affirmed  on  appeal.  The  Bill 
did  not  pray  a  dissolution,  and  the  company  wsb  a  subsisting  and  continu- 
ing partnership.  That  case  and  Hichens  v.  Congreve  diflfer  from  the 
present  in  this  only,  that  in  those  cases  the  partnerships  were  flourishing 
and  likely  to  continue,  whereas  in  the  present,  though  not  dissolved,  it  is 
unable  to  carry  on  the  purposes  for  which  it  was  formed,  an  inability  to  be 
attributed  in  part  to  the  withholding  that  property  which  this  Bill  seeks 
to  recover.  So  far  this  case  approximates  to  those  in  which  the  partner- 
ship has  been  dissolved ;  as  to  which  it  is  admitted  that  this  Court  exer- 
cises its  jurisdiction.  This  case  also  differs  from  the  two  last  mentioned 
eases  in  this,  that  the  difficulty  in  which  the  plaintifib  are  placed,  and  the 
consequent  necessity  for  the  assistance  of  this  Court,  is  greater  in  this 
case  ; — no  reason,  certainly,  for  withholding  that  assistance. 

"  How  fkr  the  principle  upon  which  these  cases  have  proceeded  is  con- 
sistent with  the  doctrine  in  Loscoi^be  v.  Russell,  'that  in  occasional 
breaches  of  contract  between  partners,  when  they  are  not  of  so  grievous  a 
nature  as  to  make  it  impossible  that  the  partnership  should  continue,  the 
Court  stands  neuter,'  will  be  to  be  ooMadered  if  the  case  should  arise. 

EQ.  PL.  21 
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and  some  subsequent  to  the  assignment,  and  should 
pray,  that  his  rights  might  be  established,  and  the 

It  is  not  necessary  to  express  any  opinion  as  to  that  in  the  present  case ; 
but  it  may  be  suggested,  that  the  supposed  rule  that  the  Court  will  not  di- 
rect an  account  of  partnership  dealings  and  transactions,  except.as  conse- 
quent upon  a  dissolution,  though  true  in  some  cases,  and  to  a  certain  ex- 
tent, has  been  supposed  to  be  more  generally  applicable  than  it  is  upon 
authority,  or  ought  to  be  upon  principle.    It  is,  however,  certain  that  this 
supposed  rule  is  directly  opposed  to  the  decision  of  Sir  J.  Leach  in  Har- 
rison V.  Armitage,  and  Richards  v.  Davies.    Having  referred  to  so  many 
cases  in  which  suits  similar  to  the  present  have  been  maintained  by  some 
partners  on  behalf  of  themselves  and  others,  it  is  scarcely  necessary  to  say 
any  thing  as  to  the  objection  for  want  of  parties :  and  as  to  the  assignees 
of  those  shareholders  who  have  become  bankrupts,  those  assignees  are  now 
shareholders  in  their  places,  for  the  purpose  of  any  interest  they  have  in 
the  property  of  the  company ;  and,  as  such,  are  included  in  the  number  of 
those  on  whose  behalf  the  suit  is  instituted.    A  similar  objection  was 
raised  and  overruled  in  Taylor  v.  Salmon,  as  to  the  shares  of  Salmon. 
Upon  the  authority  of  the  cases  to  which  I  have  referred,  and  of  the  prin- 
ciple to  which  I  have  alluded,  if  it  be  necessary  to  resort  to  it,  I  am  of 
opinion  that  the  demurrer  cannot  be  supported  ;  and  that  the  usual  order, 
overruling  a  demurrer,  must  be  substituted  for  that  pronounced  by  the 
Vice-chancellor."     See  also  Post,  §  135,  a,  135,  b ;  Richardson  «.  Lar- 
pent,  3  Younge  &  Coll.  New  R.  507,  513-514  ;  Harvey  o.  Harvey,  4 
Beavan,  R.  215,  230,  221  ;  Richardson  v.  Hastings,  cited  Ante,§  131. 
In  the  recent  case  of  Richardson  v.  Hastings  (The  English  Jurist  for 
16th  March,  1844),  Lord  Langdale  is  reported  to  have  said;  ''I  cannot 
say  yet  that  I  feel  any  reason  to  doubt  the  propriety  of  that  decision  which 
I  made  in  Evans  v.  Stokes ;  in  fact,  I  think  that  the  winding  up  of  the 
partnership  implies  a  complete  settlement  of  all  the  rights  and  liabilities 
as  between  the  partners  themselves ;  and  as  they  may  be  in  conflict  with 
regard  to  these  rights  and  liabilities,  you  cannot,  in  that  sense,  finally 
wind  up  the  partnership  in  the  absence  of  any  of  the  partners.    It  may  be 
attended  with  very  great  inconvenience,  and  even  with  the  abstaining  from 
doing  what  is  just  between  the  parties ;  but  such  a  consequence  appears 
to  me  necessarily  to  follow  from  the  general  rule  of  the  Court,  and  it  can- 
not be  corrected  except  by  competent  authority.    But,  then,  that  being  the 
rule,  it  was  at  one  time  supposed  from  the  second  general  rule,  which  I 
have  observed  nppn,  that  complete  justice  must  be  done  in  the  subject- 
matter  before  the  Court,  and  that  the  Court  could  not  and  would  not  inter- 
fere with  a  partnership  at  all,  as  between  partners,  unless  the  partnership 
was  to  be  dissolved,  and  finally  wound  up  and  settled ;  and  there  are  sev- 
eral conflicting  cases  in  the  books  on  that  subject, — difierent  judges  hav- 
ing expressed  very  strong  opinions  on  the  diflferent  views  of  that  question. 
{t  now,  however,  appears  very  clear  tliat  there  is  not  such  a  rule  as  t)uit ; 
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priorities  of  himself  and  of  all  th^  other  incumbrancers 
might  be  declared,  it  will  be  necessary,  that  all  the 
creditors,  who  are  entitled  under  the  trust  deed, 
should  be  made  parties  to  the  Bill  by  name,  however 
numerous  they  may  be.  And  if  the  plaintiff  should 
state  his  ignorance  of  their  residences,  and  whether 
they  were  living  or  dead,  it  would  furnish  no  sufficient 
excuse ;  for  the  Bill  being  to  have  the  benefit  of  a 
charge,  all  the  persons  interested  in  that  charge,  and 
to  repel  any  priority,  should  be  made  parties.^ 


for  this  has  been  decided,  that,  in  a  continuing  partnership,  if  a  few  have 
an  interest  in  a  particular  subject  adverse  to  all  the  rest,  and  claim  the 
benefit  of  that  interest  for  themselves,  a  Bill  may  be  filed  against  those 
few  by  one  or  more  on  behalf  of  all  the  rest.  That  is  certainly  a  remark- 
able case  in  which  you  have  not  all  the  persons  interested  before  the 
Court ;  but  it  is  not  so  mnch  more  remarkable  than  the  case  of  one  creditor 
or  one  legatee  suing  on  behalf  of  many,  and  other  cases  of  that  sort.  But 
we  have  got  to  this  extent  further,  that,  in  the  case  of  an  insolvent  part- 
nership not  formally  dissolved,  a  Bill  may  be  filed  by  one  or  more  against 
the  governing  body,  to  have  the  assets  collected  and  applied,  as  far  as 
they  will  go,  towards  the  discharge  of  the  debts,  without  seeking  to  ascer- 
tain the  liabilities  and  the  rights  of  the  partners  as  between  themselves, 
and,  therefore,  leaving  litigation  entirely  open  as  between  these  parties 
after  the  debts  are  paid.  In  that  case  nothing  is  sought  but  satisfaction  of 
the  debts,  pro  tanto,  as  far  as  the  defective  assets  will  go ;  and  then, 
with  regard  to  the  remainder  of  the  debts,  all  the  members  of  the  part- 
nership are  exposed  to  such  litigation  on  behalf  of  unsatisfied  creditors 
for  contribution  among  themselves  as  the  particular  circumstances  of  the 
case  may  render  necessary." 

1  Newton  v.  Earl  of  Egmont,  4  Sim.  R.  585 ;  S.  C.  5  Sim.  130.  It 
is  observable,  that  in  this  case,  upon  the  second  hearing  (5  Sim.  R.  130), 
there  was  a  plea  put  in,  which  gave  the  nftnes  and  places  of  residence  of 
all  the  creditors,  who  had  executed  the  trust  deed,  omitting  the  residences 
of  two  only.  The  Bill  was  not  brought  by  the  plaintifiT,  as  a  creditor 
under  the  trust  deed,  on  behalf  of  all  the  creditors  to  have  the  trusts  exe- 
cuted ;  but  it  was  for  the  establishment  of  his  own  right  of  priority  of 
satisfaction  out  of  the  efifects,  and  incidentally  to  ascertain  the  priorities  of 
others,  where  there  had  already  been  a  decree  made  in  a  suit  on  behalf 
of  all  the  creditors ;  and  the  plaintifif's  Bill  was  not  on  behalf  of  all  the 
creditors.  The  Vice-chancellor  on  this  occasion  said ;  '*  I  accede  to  the 
rule  laid  down  in  Adair  v.  New  River  Company,  11  Yes.  420,  443.  That 
mlSy  however,  applies  only  to  cases,  where  there  is  one  general  right  in 
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^  134.  Where  there  are  numerous  shareholders,  it 
often  happens,  that  their  shares  are  assigned;  and 
under  such  circumstances  the  question  may  arise,  how 
far  the  original  assignors  may  be  dispensed  with  as 
parties  to  a  Bill  brought  by  the  assignees,  touching 
some  general  interests  of  all  the  shareholders,  against 
the  immediate  directors  or  agents  of  the  company. 
Probably  the  question  would-be  ultimately  resolved 
upon  the  grounds  already  stated.  If  the  object  of  the 
Bill  were  to  enforce  some  interest  common  to  all  the 
shareholders,  and  by  the  articles  of  the  company  the 
shares  were  assignable,  it  might  be  brought  on  behalf 
of  the  plaintifis  and  all  the  other  parties  in  interest, 
and  sustained.  But  if  the  object  of  the  Bill  were  to 
dissolve  the  company,  or  to  subvert  its  articles,  and 
especially  if  the  right  to  assign  were  in  contestation, 
the  assignors  and  the  other  shareholders,  however  nu- 
merous, might  be  required  to  be  made  actual  parties 
to  the  suit.^ 


all  the  parties,  that  is,  where  the  character  of  all  parties,  so  far  as  the 
right  is  concerned,  is  homogeaeous :  as  in  suits  to  establish  a  modus,  or 
a  right  of  suit  to  a  mill.  Notwithstanding  the  InoonTenience  arising  from 
numerous  parties,  there  are  some  cases,  in  which  they  cannot  be  dis- 
pensed with.  Thus,  if  a  Bill  is  filed  to  have  the  benefit  of  a  charge  on 
an  estate,  all  persons  must  be  made  parties,  who  claim  an  interest  in  the 
charge.  In  this  case,  where  the  question  is  as  to  a  priority  of  charge, 
the  very  nature  of  the  question  makes  it  necessary,  that  all  the  creditors 
should  be  parties.  It  implies  a  contest  with  every  other  person  claiming 
an  interest  in  the  land.  The*circamBtance  of  the  persons  named  in  the 
plea  being  judgment  creditors,  does  not  remove  the  difiiculty ;  for  there 
may  have  been  releases,  assignments,  want  of  docketing,  and  other  cir- 
cumstances aflfecting  each  claim."  But  see  Ante,  4  101 ;  Owens  v.  Dick- 
enson, I  Craig  &  Phillips,  48,  56. 

1  See  Blain  o.  Agar,  1  Sim.  R.  37 ;  Long  v.  Tonnge,  3  Sim.  R.  369; 
Walbum  v.  Ingilby,  1  Mylne  &  K.  76-78;  Wheeler  v.  Van  Wart,  9 
Sim.  R.  193,  and  cases  cited.  But  see  Adair  o.  New  River  Company, 
U  Yes.  429,  and  Ante,  ^  139,  note,  and  Post,  $  135,  135,  a.  In  the 
case  of  Blain  v.  Agar,  1  Sim.  R.  37,  the  Bill  was  brought  by  A^e  per- 
eonsy  on  behalf  of  themselves  and  the  other  parlies  to  an  indenture,  who 
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^  135.  These  appear,  so  far  as  the  authorities  go, 
to  be  the  principal  distinctions  applicable  to  the  sub- 
were  either  oiigioally,  or  by  aaeignment,  holders  of  1690  shaxes  in  a 
joint  stock  company,  and  who  by  the  -indenture  had  transferred  their 
shares  to  the  plaintiffs  in  trust  for  themselves.  The  Bill  was  brought 
against  the  directors,  imputing  to  them  fraudulent  conduct  in  the  manage- 
ment of  the  stock  and  property  of  the  company ;  and  it  arerredy  that  the 
plaintiffs  were  ignorant  of  the  names  of  all  the  shareholders,  except  those, 
on  whose  behalf  they  sued  ;  but  it  did  not  seek  a  discovery  of  their 
names.  It  further  averred,  that  the  plaintifis,  and  those  for  whom  they 
sued,  had  paid  certain  instalments  or  deposites  of  money ;  and  that  the 
money  had  been  so  paid  upon  the  fraudulent  misrepresentation  of  the 
defendants.  It  further  averred,  that  the  parties  to  the  indenture  were 
very  numerous,  ao  as  to  make  it  inconvenient  to  place  them  as  parties 
on  the  record ;  and  it  prayed,  that  the  defendants  might  be  decreed  to 
pay  the  money  to  the  {daintiffs,  which  had  been  paid  on  the  1690  shares. 
There  was  a  demurrer  to  the  Bill  for  the  want  of  parties ;  and  the  Vice- 
Chancellor  held  the  objection  fatal.  It  is  observable,  that  the  Bill  was 
not  on  behalf  of  all  the  shareholders,  but  only  of  those  holding  the  1690 
shares ;  and  it  did  not  seek  a  dissolution.  The  objection  for  want  of 
parties  was  twofold  ;  first,  that  it  was  a  case  of  partnership,  and  all  the 
shaieholdeis  were  not  paitias ;  secondly,  that  most  of  the  shareholders 
were  assignees  of  shares,  and  as  the  shares  were  mere  choses  in  action 
the  assignors  ought  to  have  been  made  parties  to  the  suit,  for  they  might 
have  no  right  to  assign  their  shares.  The  Vice-Chancellor  seems  to 
have  decided  the  case  on  the  latter  ground,  and  said :  '*  The  plaintifis 
Me  on  behalf  of  themselves  and  certain  other  persons,  who  are  sub- 
scribers, together,  of  1690  shares,  and  who  have  executed  a  deed,  stated 
in  the  Bill,  by  which  they  assign  to  the  plaintifis  their  respective  interests 
in  this  concern,  and  constitute  the  plaintifis  their  attorneys  to  institute 
any  action  or  snit,  in  order  to  give  effect  to  their  interests,  or  to  enter 
into  any  compromise  for  their  claims ;  but  upon  condition  that,  after  de- 
doeting  their  expenses,  the  plaintifib  are  to  hold  what  they  shall  so  recover 
or  receive,  in  trust  for  the  said  other  persons,  respectively.  Amongst 
many  objections  for  want  of  parties,  the  defendants  insist,  that  these  other 
persons  onght  to  have  been  named  as  parties  to  this  suit.  The  plaintifib 
do  not  deny,  that,  according  to  the  general  principles  of  a  Court  of  Equi- 
ty, these  other  persons  ought  to  have  been  parties.  But  they  urge  at  the 
bar,  what  is  indeed  stated  in  the  BiU,  that  these  persons  are  very  numer- 
ons,  and  that  naming  them  as  parties  on  the  record,  would  in  all  proba- 
bility, render  it  impossible  for  the  plaintifis  to  obtain  a  decree  in  the  cause. 
This  allegation  may  be  very  true.  In  certain  special  cases  the  Court  has 
adopted  a  practice,  which,  by  permitting  one  or  more  persons  to  represent 
in  a  suit  all,  who  have  similar  interests,  has  avoided  the  inconvenience, 
which  results  from  nnmeroas  parties.    But  it  has  never  been  stated,  as  a 
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ject  of  parties,  when  they  are  very  numerous,  and 
it  is  impracticable  to  bring  all  the  persons  interested 
before  the  Court.  It  is  obvious,  that,  in  the  present 
state  of  the  Equity  doctrines  on  this  subject,  very  large 
classes  of  cases  of  this  nature  may  exist,  in  which  no 
remedial  justice  can  be  administered,  and  irreparable 
mischiefs  may  be  done.^  For,  in  many  of  these  cases, 
relief  may  be  sought,  in  which  all  the  shareholders 
have  not  a  common  right,  or  a  common  interest,  to  be 
advanced,  and  protected  by  the  Bill.  And,  indeed, 
the  Bill  may,  upon  proper  grounds,  seek  a  dissolution 
of  the  company,  or  the  protection  of  rights,  in  which 
other  members  may  have  an  adverse  interest,  or  op- 
posing wishes.  Whether  Courts  of  Equity  have  been 
wise  or  not  in  the  limitations,  which  they  have  put 


general  principle,  that  this  course  may  be  taken  in  all  cases  within  the 
mischief ;  nor  has  it  ever  been  done  in  cases  analogous  to  the  present. 
And,  if  I  were  to  yield  to  the  reasoning  here,  I  fear  I  should  be  doing, 
what  I  have  no  authority  to  do,  not  following  the  practice  of  the  Court, 
but  making  a  new  practice.''  See  the  same  case  again  before  the  Court 
after  an  amendment,  2  Sim.  R.  389.  Whether,  if  the  Bill  had  been 
brought  in  behalf  of  all  the  shareholders  it  would  have  been  sustainable, 
does  not  appear  to  have  been  decided.  It  does  not  seem  necessary,  in 
all  cases,  to  make  the  assignors  parties,  as  we  shall  presently  see ;  nor 
does  there  seem  any  solid  objection  to  a  Bill's  being,  in  common  cases, 
maintained  by  a  few  in  behalf  of  all  shareholders,  whether  original  share- 
holders or  assignees,  any  more  than  in  maintaining  a  Bill  against  a  few 
shareholders,  whether  original  shareholders  or  assignees,  where  they  are 
too  numerous  to  be  all  made  parties.  The  latter  was  the  predicament  in 
Adair  v.  New  River  Company,  11  Yes.  429.  See  also  Cockburn  v. 
Thompson,  16  Yes.  328,  329.  Walburn  «.  Ingilby,  1  Mylne  &  K.  76, 
77.  See  also  the  remarks  of  Mr.  Baron  Alderson  in  Fenn  v.  Craig,  3 
Younge  &  Coll.  216,  224,  and  the  cases  collected  in  the  Reporter's  note 
(a),  p.  224.  But  see  Ante,  $  130-131,  a  ;  Post,  §  135,  a,  and  note  ; 
Richardson  v.  Larpent,  3  Younge  &  Coll.  New  R.  507,  512-514;  Tay- 
lor V.  Salmon,  4  Mylne  &  Craig,  134 ;  Wallworth  v.  Holt,  4  Mylne  & 
Craig,  619,  634-640;  Harvey  v.  Harvey,  4  Beavan,  R.  215,  220,  221 ; 
Benson  v.  Heathom,  1  Younge  &  Coll.  New  R.  326. 

^  See  Yan  Sandau  v.  Moore,  1  Russ.  R.  441,  and  other  cases  cited  in 
Ante,  ^  132,  note.     See  also  §  135,  a. 
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upon  their  right  to  maintain  proceedings  under  such 
circumstances,  instead  of  allowing  all  persons  to  be- 
come parties,  either  upon  a  Bill  on  behalf  of  all,  or  by 
coming  in  and  resisting  the  objects  of  the  Bill,  under 
the  interlocutory  proceedings,  is  a  point  upon  which  a 
commentator  ought  not  perhaps  to  hazard  any  decided 
opinion.  That  much  of  the  difficulty,  however,  has 
been  imposed  upon  the  Courts  by  their  own  choice  of 
rules,  founded,  in  a  great  measure,  upon  principles 
purely  technical,  will  scarcely  be  denied.  And  why 
the  same  proceedings  might  not  have  been  permitted, 
even  to  the  extent  of  binding  unrepresented  interests, 
after  due  notice  to  the  parties  to  appear  and  represent 
them,  as  is  done  in  the  ordinary  cases  of  creditors 
against  the  estates  of  persons  deceased,  it  is  not  very 
easy  to  state  in  a  satisfactory  manner.^ 


1  See  Lord  Lyndharst's  judgment  in  Small  v,  Atwood,  1  Younge,  R. 
457,  458,  cited  Ante,  ^  132,  note ;  Post,  §  135,  a ;  Richardson  v,  Lar- 
pent,  3  Youoge  &  Coll.  New  R.  507,  512-514;  Post,  135,  b,  and  note. 
In  Richardson  v.  Hastings,  (The  English  Jurist  for  16  March,  1844,  p. 
207,)  Lord  Langdale  is  reported  to  have  said  :  '*  All  cases  of  this  kind  are 
attended  with  some  degree  of  difficulty,  the  conclusion  to  be  arrived  at 
depending  on  rather  nice  circumstances ;  and,  I  must  say,  that  the  argu- 
ments in  support  of  a  demurrer  of  this  sort  have  mostly  a  Tery  strong 
foimdation ;  and  the  reason  is,  that  cases  of  this  kind  always  deviate  from 
two  old  general  rules  of  the  Court.  One  is,  that  all  persons  interested  in 
the  subject-matter  of  the  suit  ought  to  be  parties ;  the  other  is,  that  the 
Court  ought  to  do  complete  justice  in  every  case,  and  not  leave  matters 
involved  in  the  suit  to  be  the  subject  of  future  litigation.  Now,  this  is  a 
Bill  which  certainly  is  a  departure,  to  a  certain  extent,  from  both  these 
rules,  because  it  is  proposed  to  be  prosecuted  in  the  absence  of  parties 
interested  in  the  suit ;  and  it  proposes,  that  the  rights  of  the  several  par- 
ties to  the  sums  to  be  recovered  shall  be  left  at  their  disposal,  if  they  can 
agree,  and  if  they  cannot  agree,  they  must  be  left  for  future  litigation. 
But  exceptions  to  the  above  rules  have  been  at  all  times  allowed.  I 
lecoUect,  in  my  professional  studies,  having  a  copy  of  a  book  in  which 
one  of  the  chapters  was  headed,  '  In  what  Cases  necessary  Parties  are 
dispensed  with.'  That  was  the  subject  of  the  whole  chapter.  But  it  has 
become  necessary  to  make  these  exceptions  larger  with  the  progress  of 
the  transactions  of  mankind ;  and  certainly  every  body  who  reads  what 
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§  135,  a.  It  may  not,  however,  be  tbonght  unwor- 
thy of  the  deliberate  consideration  of  the  profession, 
whether  the  doctrine  has  not  already  been  pressed  be- 
yond the  legitimate  limits,  within  which  it  can  safely 
be  applied,  and  whether  it  onght  to  be  carried  farther 
in  its  application  to  new  cases,  as  they  may  arise  in 
judgment.  If  Courts  of  Equity  are  in  the  habit  of 
declining  to  act  in  the  absence  of  particular  parties, 
merely  because  there  is  a  possibility  of  their  decree 
working  some  injustice  to  persons,  not  represented  or 
before  the  Court,  there  would  seem  to  be  at  least  an 
equally  strong  ground  to  assert,  that  where  the  injury, 
by  abstaining  from  the  exercise  of  jurisdiction  on  ac- 
count of  a  defect  of  such  parties,  will  be  positive, 
immediate,  and  irreparable,  they  ought  to  assert  juris- 
diction. In  such  cases,  if  there  is  no  possibility  of 
bringing  such  parties  before  the  Court,  the  general 
principle  would  seem  to  apply,  that  parties  should  be 
dispensed  with,  who  are  beyond  the  reach  of  the 
Court,  from  a  moral  or  a  physical  impossibility,  and  that 
the  Court  should  decree  according  to  the  merits  of  the 
controversy  between  the  parties  actually  before  it, 
leaving,  as  far  as  practicable,  the  rights  of  all  other 
persons  untouched,  and  unprejudiced  by  the  decree, 
or  enabling  them  to  appear  and  contest  the  validity  of 
the  proceedings,  so  far  as  their  particular  interests  are 
concerned.  In  truth,  in  many  cases,  Courts  of  Equity 
now  assert  a  jurisdiction  to  bind  the  interests  of  many 
parties  not  actually  before  them ;  and  there  does  not 

Lord  Cottenham  has  more  than  once  said  on  snob  occasionB  must  be  per- 
fectly satisfied  of  tbe  justice  of  bis  observations,  tbat  tbe  Court  must 
always  not  only  act  within  the  limits  of  it^ jurisdiction,  but  must  apply 
the  powers  which  are  so  necessary  for  the  administration  of  justice  to  the 
circumstances  which  are  found  in  society  in  our  own  times,  —  tbat  the 
rules  of  the  Courts  must  be  adapted  to  the  circumstances  in  which  the 
execution  of  justice  is  required." 
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seem  any  sound  reason,  why  the  possibility  of  injustice 
to  third  persons  should  overcome  the  duty  to  grant 
relief  against  present  injuries  and  mischiefs  between 
the  parties  actually  before  it,  where  the  refusal  must 
otherwise  necessarily  work  irreparable  injustice.  Be- 
sides ;  it  is  to  be  considered,  that  the  general  rule, 
requiring  all  persons  in  interest  to  be  made  parties  to 
the  suit,  is,  m  most  cases,  not  in  any  just  sense,  a  right 
of  the  parties  brought  before  the  Court,  but  rather  a 
rule  prescribed  by  Courts  of  Equity  to  themselves  io 
the  exercise  of  their  jurisdiction,  founded  upon  their 
own  notions  of  public  policy,  or  public  convenience. 
It  is,  in  a  great  measure,  a  rule  of  discretion, 
founded  in  the  anxiety  of  those  courts  to  do  justice 
among  all  the  parties,  having  an  interest  in  the  subject- 
matter  or  the  object  of  the  suit,  whether  that  interest 
be  mediate  or  immediate,  present  or  future,  for  the 
purpose  of  suppressing  future  controversy  and  litiga- 
tion. The  rule  is  useful,  when  applied  to  its  proper, 
legitimate  purposes.  But  it  may  be  seriously  asked, 
whether  it  can  be  justified,  where,  in  its  actual  appli- 
cation, it  must  necessarily  produce  irremediable  injus*^ 
tice  to  the  persons  asking  relief  at  the  hands  of  the 
Court,  and  there  is  an  utter  impossibility  of  overcom- 
ing the  difficulty  and  proceeding  against  the  absent 
parties.  When  all  the  persons  in  interest  can  be  made 
parties,  and  the  decree  must  affect  their  interests,  there 
seems  to  be  a  sound  reason  for  insisting  upon  a  strict 
adherence  to  the  rule.  But  when  they  cannot  be 
made  parties,  and  a  decree  may  be  made  between  the 
parties  before  the  Court,  which  does  not  positively  and 
absolutely  conclude  the  rights  of  other  persons,  but 
leaves  them  to  act  upon  those  rights  without  prejudice, 
there  seems  good  reason  to  say,  that  Courts  of  Equity 
ought,  like  Courts  of  Law,  to  act  upon  the  case  before 

£Q.  PL.  22 
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tbelii,  endeavouring  to  provide,  as  far  as  they  may,  for 
a  reasonable  protection  of  any  unrepresented  rights. 
The  suggestion  of  a  learned  chancellor  (which  has 
been  already  cited),  contains,  on  this  subject,  a  most 
impressive  lesson ;  —  That  Courts  of  Equity  ought  to 
adapt  their  practice  and  course  of  proceeding,  as  far  as 
possible,  to  the  actual  state  of  society ;  and  not,  by 
too  strict  an  adherence  to  forms  and  rules  established 
under  very  different  circumstances,  decline  to  adminis- 
ter and  enforce  rights,  for  which  there  is  no  other 
remedy** 

^  135,  b.  Some  very  important  decisions  have  been 
recently  made,  which  seem  to  support  the  preceding 
reasoning;  and,  indeed,  to  take  a  distinction  and 
suggest  a  mode  of  proceeding  in  cases  of  this  sort, 
which  may  obviate  most,  if  not  all  of  the  fMractical  diffi- 
culties growing  out  of  the  former  decisions.  It  is  this ; 
that  whei>e  the  different  members  of  an  unincorporated 
association  have  different  interests,  some  being  in  favor 
of  winding  up  its  affairs  and  procuring  a  dissolution, 
and  others  opposed  to  it,  a  Bill  may  be  brought  by 
some  of  the  shareholders  on  behalf  of  themselves  and 
all  agreeing  with  them  for  such  a  dissolution ;  and 
so  many  of  those  opposed  to  it,  as  may  fairly  be  pre- 
sumed to  represent  the  interests  of  all,  should  be 
brought  before  the  Court  as  defendants ;  and  then  the 
Bill  may  be  retained  for  discussion  upon  its  merits.' 

—  ■ .----_  —  —  p-._..- 

1  Ante,  §  76,  c.  Taylor  v.  Salmon,  4  Mylne  &  Ctaig,  141,  142.  See 
also  Ante,  ^  ISO,  1^,  note  (1),  and  the  cases  ibei«  cited. 

3  WaUworth  v.  Holt,  4  Mylne  dt  Craig,  619,  634-640;  Ante,  $  133; 
Richardson  v.  Larpent,  3  Younge  &  Coll.  New  R.  507,  512-514.  In 
this  last  case,  Mr.  Vice-Chancellor  Bruee  said ;  ''This  is  the  case  of  a 
▼ery  nntnerous  unincorporated  trading  company,  between  the  tnembers  of 
which  there  is  a  schism,  one  division  taking  one  view  of  certain  important 
proceedings  relating  to  their  common  interest,  the  other  a  different  view, 
and  each  division  comprehendhng,  as  it  appears,  such  a  nombo'  of  persons 
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§  136.  Having  stated  the  general  rule^  as  to  partiesi 
and  the  general  exceptions  to  that  rule,  it  still  remains 

«8  to  render  it  sabstantially  impntcticaUe  to  conduct  a  Bait  oomprisiDg  all 
the  mdividaala  of  either  claw.  The  Bill  is  filed  by  the  plaintiffe  on  be- 
half of  themselves,  and  all  other  the  members  of  the  partnership.  It  may 
be,  that,  as  far  as  the  plaintiffs  are  concerned,  it  is  properly  filed  on  behalf 
of  themaelTea  and  those  members,  who  take  the  same  view  of  the  mattext 
in  dispate  as  they  do,  and  not  properly  filed  on  behalf  of  all  the  mem- 
bers. But  upon  this  it  is  not  necessary  to  give  an  opinion.  In  regard  to 
the  defendants,  none  of  the  dissentients  from  the  views  of  the  plaintiffs  are 
here  in  that  character.  It  is  true  that  some  are  present ;  but  all  present 
are  directors  or  trustees,  —  persons  to  whom,  more  or  less,  are  committed 
the  general  gOYemment  and  administration  of  the  company.  They  are 
all,  therefore,  directors  or  trustees,  more  or  less,  for  all,  and,  sustaining 
that  character,  cannot,  it  may  &irly  be  supposed,  exercise  so  fully  and 
freely  the  right  and  power  of  opposing  the  plaintiff'  views,  as  those 
persons  may  be  considered  likely  to  be  capable  of  doing,  who  owe  no 
duty  to  the  plaintifiSs,  beyond  the  simple  and  ordinary  duty  of  partners. 
The  points  on  which  the  partners  are  divided  are  ;  —  first,  the  time, 
manner,  and  circumstances  of  dissolving  the  company ;  secondly,  as  to 
the  question,  whether  the  capital  has  been  rightly  increased,  that  is  to  say, 
whether  the  plaintiffs  can  be  compelled  to  pay  to  the  parties,  who  are  in 
the  situation  of  governors  of  the  concern,  more  than  a  certain  specified 
amount  of  capital.  One  object  of  the  Bill  is  to  obtain  a  dissolution,  anoth- 
er, more  plain  object,  to  exempt  the  plaintiiis  from  the  liability  to  contrib^ 
ate  to  a  fbither  capital.  But  the  larger  body  of  the  shareholders  are  those 
who  have  actually  contributed  that  increased  amount  of  capital  which  is 
in  dispute.  These  persons,  it  being  at  least  very  doubtful  whether,  hav- 
ing contributed  the  money,  they  can  recover  it  back  again,  have  plainly, 
as  it  seems  to  me,  an  inteiest  that  the  plaintiff  should  farther  contribute ; 
but  the  plaintifiSs,  desire  that  they  the  plaintiffs  should  be  freed  from  con- 
tribution. It  is  too  much  to  say  that  questions  so  important  should  be 
decided  without  the  presence  of  at  least  an  adequate  number  to  maintain 
each  side.  But,  as  I  have  already  said,  only  the  directors  and  trustees 
are  here  ub  defendants, — men  who  must  be  restricted  in  the  mode  and 
form  of  their  opposition,  because  they  owe  the  plaintifils  a  duty  beyond 
that  which  exists  nmply  between  partner  and  partner.  They  are  offi- 
cially obliged  to  have  an  equal  mind  towards  the  shareholders,  and  cannot 
properly  be  consideced  as  representing  an  opposition. 

*'  Considering  the  nature  of  the  questions  agitated  on  this  Bill,  and  tak- 
ing the  answer  to  be  true  for  this  purpose  only,  I  must  say,  that  the  suit 
IB  defectiye  for  want  of  parties.  My  present  impression  is  not,  that,  in 
every  case  where  a  diasolution  ia  sought,  all  the  individual  partners  must, 
of  necessity,  be  present.  Generally,  the  rule  may  be  so,  but  I  can  con- 
ceive a  ease,  where  it  would  be  most  important  to  the  interest  of  the  plain- 
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to  inquire,  who,  in  the  proper  sense  of  the  rule,  are  to 
be  deemed  necessary  parties,  whose  joinder  in  the 
suit  cannot  be  dispensed  with.  It  has  been  said,  that 
persons  are  necessary  parties,  when  no  decree  can  be 
made  respecting  the  subject-matter  of  litigation,  until 
they  are  before  the  Court,  either  as  plaintiffs,  or  as  de- 
fendants ;  or  where  the  defendants,  already  before  the 
Court,  have  such  an  interest  in  having  them  made  par- 
ties, as  to  authorize  those  defendants  to  object  to  pro- 
ceeding without  such  parties.^  These  propositions  are 
true ;  but   they  furnish   no  sufficient  test  as  to  the 

tifis,  and  their  right,  to  have  the  partnership  dissolved,  and  yet,  though 
the  legality  of  the  partnership  were  recognized  by  law,  it  might  be  unpoa^ 
aible  in  substance  to  obtain  a  decree  for  dissolution,  if  it  were  necessary 
to  have  all  the  parties  present.  Such  a  state  of  things  could  hardly  be 
permitted  to  exist  by  any  court  of  justice,  or  in  any  civilized  country,  nor 
am  I  aware  that  any  judge  has  gone  the  length  of  saying  that  it  should 
or  does  exist.  I  do  not  say  that  all  the  parties  dissentient  should  be  here ; 
but  there  ought  to  be  a  sufficient  number  to  discuss  the  present  questions 
freely  and  unrestrainedly  ;  or,  at  all  events,  with  more  freedom  and  pro- 
priety than  they  can  be  discussed  by  the  defendants  now  on  the  record." 
See  also  Harvey  V.  Harvey,  4  Beavan,  R.  215,  220,  221.  Upon  the  sub- 
ject of  parties,  the  47th  and  48th  Rules  of  the  Equity  Rules  of  the  Su- 
preme Court  of  the  United  States,  of  January  Term,  1842,  provide  as 
follows.  ''In  all  cases  where  it  shall  appear  to  the  Court,  that  persons, 
who  might  otherwise  be  deemed  necessary  or  proper  parties  to  the  suit, 
cannot  be  made  parties  by  reason  of  their  being  out  of  the  jurisdiction  of 
the  Court,  or  incapable  otherwise  of  being  made  parties,  or  because  their 
joinder  would  oust  the  jurisdiction  of  the  Court  as  to  the  parties  before 
the  Court,  the  Court  may,  in  their  discretion,  proceed  in  the  cause  with- 
out making  such  persons  parties ;  and,  in  such  cases,  the  decree  shall  be 
without  prejudice  to  the  rights  of  the  absent  parties." — "Where  the 
parties  on  either  side  are  very  numerous,  and  cannot,  without  manifest 
inconvenience  and  oppressive  delays  in  the  suit,  be  all  brought  before  it, 
the  Court  in  its  discretion  may  dispense  with  making  all  of  them  parties, 
and  may  proceed  in  the  suit,  having  sufficient  parties  before  it  to  represent 
all  the  adverse  interests  of  the  plaintiffs  and  the  defendants  in  the  suit 
properly  before  it.  But  in  such  cases  the  decree  shall  be  without  preju- 
dice to  the  rights  and  claims  of  all  the  absent  parties."  The  Act  of 
Congress  of  February  28,  1839,  ch.  36,  §  1,  already  cited,  Ante,  §  80,  is 
also  important  to  the  same  purpose. 
^  Bailey  v,  Inglee,  2  Paige,  R.  270. 
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question,  who  are  necessary  parties ;  for  the  inquiry  is 
still  open,  when  will  a  Court  of  Equity  proceed  to  a 
decree  without  them  ;  and  what  is  the  interest,  which 
entitles  the  defendants  before  the  Court  to  insist  upon 
the  presence  of  other  persons  as  defendants,  before  a 
decree  is  made,  which  shall  bind  themselves^  In  a 
general  view,  all  parties  in  interest  are  the  proper  ob- 
jects of  the  rule.  But  the  nature  of  that  inter^^t 
must  still  remain  to  be  ascertained ;  as  well  as  the 
point,  how  far  it  is  liable  to  be  affected  injuriously  by 
the  decree.  This  can  be  best  examined  by  a  review 
of  the  principal  classes  of  cases,  to  which  the  rule  has 
been  applied,  and  from  which  its  force,  as  well  as  the 
grounds  of  its  application,  may  be  fully  understood. 

^  137.  Before  proceeding,  however,  to  this  review, 
it  may  be  proper  to  make  a  few  explanatory  remarks 
of  a  general  character.  And,  in  the  first  place,  in  re- 
gard to  the  nature  of  the  interest,  it  is  to  be  consid- 
ered, that  it  is  wholly  unimportant,  whether  it  be  a 
legal  interest,  or  an  equitable  interest  of  the  absent 
parties  in  the  subject-matter  of  the  suit ;  and,  subject 
to  the  limitations  and  exceptions  hereafter  stated,  it  is 
equally  unimportant,  whether  it  be  a  present,  direct, 
and  immediate  interest,  or  a  future,  remote,  fixed  inter- 
est. In  either  case,  if  the  interest  of  the  absent  par- 
ties may  be  affected,  or  bound  by  the  decree,  they 
must  be  brought  before  the  Court,  or  it  will  not  pro- 
ceed to  a  decree. 

§  138.  In  the  next  place,  an  interest  of  the  absent 
parties  in  the  subject-matter,  ex  directo,  which  may  be 
injuriously  affected,  is  not  indispensable  to  the  opera- 
tion of  the  general  rule ;  for,  if  the  defendants  actu- 
ally before  the  Court  may  be  subjected  to  undue  in- 
convenience, or  to  danger  of  loss,  or  to  future  litigation, 
or  to  a  liability  under  the  decree,  more  extensive  or 
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direct,  than  if  the  absent  parties  were  before  the 
Court,  that  of  itself  will,  in  many  cases  (as  we  shall 
presently  see),  furnish  a  sufficient  ground  to  enforce 
the  rule  of  making  the  absent  persons  parties.^ 

^  139.  In  the  next  place,  the  plaintiff  may,  by  the 
frame  of  his  Bill,  as  by  waiving  a  particular  claim, 
avoid  the  necessity  of  making  persons,  who  might  be 
affected  by  it,  parties,  though  that  claim  might  be  an 
evident  consequence  of  the  rights  asserted  by  the  Bill 
against  other  parties.*  This,  however,  is  not  allowed 
to  be  done  to  the  prejudice  of  others.^  Thus,  for  ex- 
ample, if  the  obligee  of  a  bond,  to  which  there  are 
three  sureties,  the  principal  obligor  being  dead,  were  to 
seek,  by  a  Bill  in  Equity,  the  full  payment  of  the  bond 
from  the  sureties,  all  the  sureties  must  be  joined.  But 
if  he  should  seek  only  for  his  proportion  from  one  surety 
alone,  the  same  objection  might  not  apply;  unless 
the  absence  of  the  other  parties  would  be  a  prejudice 
to  him.* 

^  140.  In  the  next  place  (as  has  been  well  re- 
marked by  an  eminent  author) ,  in  many  cases  the  ex- 
pression, that  all  persons,  interested  in  the  subject, 
must  be  parties  to  the  suit,  is  not  to  be  understood  as 
extending  to  all  persons,  who  may  be  consequentially 
interested.^  Thus,  in  the  case  of  a  Bill,  which  may 
be  brought  by  a  single  creditor  against  the  executor 
or  administrator  for  satisfaction  of  his  single  demand, 
out  of  the  assets  of  a  deceased  debtor  (as  before 
noticed  ^),  although  the  interest  of  every  other  unsatis- 

1  Bailey  ▼.  In^ee,  9  Paige,  R.  378 ;  Gilb.  For.  Rom.  157.    See  Cal- 
vert on  Parties,  ch.  1,  p.  9-  12.     Post,  §  140,  151,  159,  160,  167. 
aPost,  ^214,  221,228. 

3  Mitf.  Eq.  PI.  by  Jeremy,  179,  180. 

4  Ante,  §  125 ;  Anon.  Eq.  Abridg.  166,  pi.  7. 

5  Mitf.  Eq.  PL  by  Jeremy,  170,  171. 

6  Ante,  4  99,  100-103. 
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fied  creditor  may  be  consequentially  afiected  by  the 
suit;  yet,  that  interest  is  not  deemed  such,  as  to 
require,  that  all  the  other  creditors  should  be  parties, 
notwithstanding  the  decree,  if  fairly  obtained,  will 
ccHDpel  them  to  admit  the  demand,  ascertained  under 
its  authority,  as  a  just  demand,  to  the  extent  allowed 
by  the  Court,  in  the  administration  of  assets ;  but  they 
will  not  be  bound  by  any  account  of  the  assets  taken 
under  the  decree,^  So,  in  all  cases  of  Bills  by  credi- 
tors and  legatees  against  the  executor  or  administra- 
tor, the  persons  entided  to  the  personal  assets  of  a 
deceased  debtor,  or  testator,  after  payment  of  the  debts 
(NT  legacies,  are  not  deemed  necessary  parties,  although 
interested  to  contest  the  demands  of  the  creditors  and 
other  legatees.^  And,  if  the  suits  be  fairly  conducted, 
they  will  be  bound  to  allow  the  demands,  admitted  in 
those  suits  by  the  Court,  although  they  will  not  be 
bound  by  any  account  of  the  property  taken  in  their 
absence.^    Hence  it  is,  also,  that  residuary  legatees 


1  Mitf.  Eq.  Pi.  by  Jeiemy,  100. 

3  Mitf.  Eq.  PI.  by  Jeremy,  170,  171 ;  Dandridge  t^.  Wasbiogton,  2 
Peters,  R.  377.     Bat  see  Post,  §  150,  and  notes. 

3  Mitf.  Eq.  PL  by  Jeiemy,  170,  171 ;  Anon.  1  Vem.  961 ;  Wiser  «. 
Blackley,  1  John.  Ch.  R.  437;  Newland  v.  Cbampion,  1  Ves.  105;  Law- 
son  V,  Barker,  1  Bro.  Cb.  R.  303.  It  is  probably  on  this  account,  tbat 
ConrtB  of  Eqnity  are  bo  mnch  disposed  to  fiivor  suits  brought  by  a  credi- 
tor on  behalf  of  all  the  creditors,  or  by  a  legatee  on  behalf  of  all  other 
legatees,  as  the  persons,  thus  made  quasi  parties,  are  entitled  to  appear 
and  represent  their  interests  before  the  Court,  or  its  authorized  agent  (the 
Master),  to  whom  the  suit  is  referred,  for  the  purpose  of  settling  the  ac- 
eonnts  of  the  administratioa.  But  the  doctrine  in  the  text  is  now  dearly 
settled,  although  Lord  Loughborough  is  reported  once  to  have  doubted  it. 
Wainwright  v.  Waterman,  1  Yes.  jr.  313;  Lawson  v.  Barker,  1  Bro. 
Ch.  R.  303.  The  common  rule  is,  that  in  a  suit  brought  by  a  creditor  or 
legatee  against  an  executor  or  cre<fitor,  the  Teaiduary  legatees,  or  dis- 
tributees, need  not  be  made  parties.  Anon.  1  Yem.  961 ;  Lawson  v. 
BariEor,  1  Bro.  Ch.  R.  303 ;  Pest,  (  148, 150 ;  Dandridge  «.  Washington, 
2  Peters,  R.  377 ;  Brown  v.  Dowthwaite,  1  Madd.  R.  448.  Mr.  Calvert, 
m  his  able  work  on  Parties  m  Equity  (p.  20,  31),  speakiag  on  this  point 
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need  not  be  made  parties  to  a  Bill  brought  by  credi- 
tors or  by  specific  legatees  against  them  to  recover 
their  debts  or  legacies* 

^  141.  Perhaps  the  true  explanation  of  this  doctrine 
is,  that,  in  cases  of  this  sort.  Courts  of  Equity  proceed 
upon  the  analogy  of  the  Common  Law,  which  treats 
the  personal  representative  of  the  deceased  debtor  or 
testator  as  the  regular  representative  of  all  the  per- 
sons, who  are  interested  in  the  personal  assets,  and 
bound  by  his  bond  fide  acts,  so  far  as  third  persons 
are  coacemed.^  If  so,  the  doctrine  stands  upon  a  very 
intelligible  and  reasonable  footing ;  and  we  shall  pres- 
ently see,  that,  in  this  view,  it  is  not  peculiar  to  this 
class  of  cases.' 

^  142.  And  this  leads  us,  in  the  next  place,  to  sug- 
gest, that  Courts  of  Equity  do  not  require,  that  all  per- 
sons, having  an  interest  in  the  subject-matter,  should, 
under  all  circumstances,  be  before  the  Court  as  par- 
ties. On  the  contrary,  there  are  cases,  in  which  cer- 
tain parties  before  the  Court  are  entitled  to  be  deemed 
the  full  representatives  of  all  other  persons,  or  at  least 


sayB;  '*  There  are  certain  persoDB  whose  repreeentatiTe  character  is  de- 
rived from  the  law.  The  most  fiuniliar  instance  is  that  of  executors  and 
administrators  in  respect  of  the  personal  estate  of  their  testator  or  intes- 
tate. Whenever  a  suit  is  instituted  which  afiects  that  personal  estate, 
all  the  legatees  h^ve  predsely  that  kind  of  interest  which  has  been  speci- 
fied in  the  general  rule,  but  they  are  unnecessary  parties,  inasmuch  as  by 
law  their  interests  are  protected;  they  themselves  may  be  said  to  be 
represented  in  the  person  of  tho  executor  or  administrator.  It  would  be 
very  inconvenient  to  bring  them  all  in  their  own  persons  before  the  Court, 
so  they  are  allowed  to  appear  by  their  representatives ;  thus  an  adequate 
protection  is  provided  for  their  interests,  and  the  spirit  of  the  general  rule 
is  adopted,  although  the  letter  of  it  is,  for  the  sake  of  convenience, 
evaded."    But  see  Post,  ^  150,  and  notes. 

1  Mitf.  Eq.  PI.  by  Jeremy,  166,  166 ;  Wiser  v.  Blackley,  1  John.  Ch. 
R.  437;  Newland  V.  Champion,  1  Ves.  105;  Dandridgev.  Washington, 
2  Peters,  R.  377. 

9  Post,  §  148,  150, 
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SO  far,  as  to  bind  their  interests  under  the  decree,  al- 
though they  are  not,  or  cannot  be  made  parties,* 

^  143.  Thus,  for  example,  where  real  estate  had 
been  purchased  by  a  joint  fund,  raised  by  a  subscrip- 
tion, in  shares  of  more  than  two  hundred  and  fifty 
subscribers;  and  the  property  had  been  conveyed  to 
certain  persons,  as  trustees,  for  the  subscribers;  and 
afterwards  a  Bill  was  brought  against  the  trustees  for 
a  sale  of  the  real  estate  under  a  mcM-tgage  made  'm 
pursuance  <^  die  trust,  it  was  held  not  necessary  fop 
the  subscribers  to  be  made  parties  to  the  Bill ;  for  the 
trustees,  by  the  very  nature  and  constitution  of  such  a 
trust,  must  be  held  sufficiently  to  represent  the  inr 
terests  of  all  the  subscribers ;  and  a  different  doctrine 
would  be  attended  with  intolerable  hardship  and  in* 
convenience,  as  it  might  be  impossible  to  make  all 
the  subscribers  parties.' 

^  144.  Upon  similar  grounds  of  a  virtual  represen* 
tation  of  all  the  proper  interests,  where  there  is  real 
estate  in  controversy,  which  is  subject  to  an  entail,  it 
is  generally  sufficient  (all  the  parties  having  ante-? 
cedent  estates  being  before  the  Court)  to  make  the 
first  tenant  in  tail  in  esse,  in  whom  an  estate  of  in- 
heritance is  vested,  a  party  with  those  claiming  the 
prior  interests,  without  making  any  person?  parties, 
who  may  claim  in  remainder,  or  reversioii,  after  such 
vested  estate  of  inheritance.  It  will  make  no  differ- 
ence in  the  case,  whether  the  Bill  be  brought  by  or 
against  such  tenant  in  tail ;  fpr  in  each  case  he  i3 
equally  the  representative  of  the  subsequent  estates 
and  interests,'    And  ^  depree  for  p|r  agaii^st  such  firs( 


I  See  Calrert  on  Paxties,  ch.  1,  $  2,  p.  20-60. 

8  Van  Vechten  v,  Terry,  2  John.  Ch.  R.  197  $  Poet,  ^  150. 

P  Po«t,  $  146 ;  CMyert  on  Parties,  ch-  1,  §  1,  p.  48'-6S. 

^H^  PL.  ?3 
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tenant  in  tail,  will  generally  bind  those  in  remainder 
or  reversion,  although,  by  the  failure  of  all  the  previous 
estates,  the  estates  in  remainder  or  reversion  may 
afterwards  vest  in  possession.^  On  this  account  it  is, 
that  a  person  so  entitled  in  remainder  or  reversion,  and 
afterwards  becoming  entided  in  possession,  may  ap* 
peal  from  the  decree  made  against  the  person  having 
a  prior  estate  of  inheritance,  and  cannot  avoid  the 
effect  of  the  decree  by  a  new  Bill ; '  for  he  is  treated, 
as  being,  in  some  sort,  a  privy  to  the  decree ;  and  he 
may  make  himself  a  party  to  the  original  suit,  by  filing 

1  Mitf.  Eq.  PI.  by  Jeremy,  173 ;  1  Moot.  £q.  PI.  63,  64 ;  Cooper,  £q. 
PI.  35,  36;  Id.  185,  186;  Finch  v.  Fioch,  1  Yes.  492,  493;  Lloyd  v. 
Johnes,  9  Yea.  37,  53-59;  Cockbum  v.  Thompson,  16  Yes.  32'6;  Rey- 
Boldson  V.  Perkins,  Ambler,  R.  665.  Mr.  Cooper,  in  his  Equity  Plead- 
ings, p.  35, 36,  says,  that  "  Where  there  is  a  suit  respecting  a  real  estate, 
which  is  settled  or  devised  to  one  for  life,  remainder  to  the  first  and 
other  sons  in  tail,  in  the  common  way  of  limiting  estates,  all  the  persons 
interested,  as  far  as  the  first  tenant  in  tail  in  existence,  must  be  made  par- 
ties." This  is  perfectly  correct.  But  he  adds ;  "  But  a  remainder-man, 
expectant  upon  an  estate  tail,  need  not  be  made  a  party,  because  he  is 
not  regarded  in  Equity ;  neither  could  he  he  hound. ^*  The  first  reason  is 
true ;  but,  from  whaA  has  been  stated  in  the  text,  the  latter  reason  is  in- 
correct; for  he  would  be  bound  by  the  decree.  The  truth  is,  that  Mr. 
Cooper  took  the  position  from  an  anonymous  case  in  2  Eq.  Cas.  Abridg. 
168,  pi.  8,  where  it  is  said  ;  '*  That  an  exception  was  taken  to  a  Bill  for 
want  of  parties,  because  the  remainder-man,  expectant  upon  an  estate 
tail,  was  not  a  party,  and  the  end  of  the  Bill  was  to  impeach  a  settlement. 
The  exception  was  overruled,  because  such  remainder-man  is  not  re- 
garded in  Elquity,  neither  can  he  be  bound."  S.  C.  Wyatt's  Pract.  Reg. 
317.  The  statement  from  Mitf.  Eq.  PI.  by  Jeremy,  p.  173,  in  the  text, 
contradicts  this ;  and  the  cases  of  Lloyd  v.  Johnes,  9  Yes.  56,  57,  Gi^rd 
V.  Hort,  1  Sch.  &  Lefr.  408,  409,  411,  Reynoldson  v.  Perkins,  Ambler, 
R.  565,  and  Cockbum  v.  Thompson,  16  Yes.  326,  also  inculcate  the  doc- 
trine stated  in  the  text.  Although  the  general  rule  is  as  stated ;  yet  it  is 
not  to  be  taken  as  true,  that  the  remainder-man  is  universally  bound ; 
for  he  is  bound  only  in  cases,  where  the  suit  is  not  under  a  contract  viith 
the  tenant  in  tail,  but  it  is  a  suit  to  bind  the  land  in  regard  to  charges  or 
other  things,  equally  binding  and  affecting  all  persons,  who  take  per 
formam  doni.    Lloyd  9.  Johnes,  9  Yes.  57-61. 

«  Mitf.  Eq.  PI.  by  Jeremy,  173 ;  Gifl&rd  ».  Hort,  1  Sch,  ^  Lefr.  408, 
411 ;  Lloyd  «.  Johnes,  9  Yes.  51-65, 
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a  supplemental  Bill,  to  have  the  benefit  of  the  pro- 
ceedings therein,  for  the  purpose  of  appealing  from 
the  decree.* 

^  145.  And,  as  it  is  sufficient  to  bring  the  first 
tenant  in  tail  before  the  Court,  if  in  being,  whether 
he  be  plaintiff  or  defendant  in  the  suit;  so,  if  there  be 
no  such  tenant  in  tail  in  being,  the  first  person  in 
being,  entitled  to  the  inheritance,  should  be  made  a 
party ;  and  if  there  be  no  such  person  in  being,  then 
the  tenant  for  life;  and  in  such  a  case,  the  decree 
made  will  Innd  the  other  persons  not  in  being.'  Thus, 
if  there  be  a  tenant  for  life  of  an  undivided  share  of 
an  estate,  with  remainders  to  his  unborn  sons  in  tail, 
the  tenant  for  life  may  maintain  Bill  for  a  partition, 
and  the  decree  will  be  binding  upon  the  sons,  when 
they  come  in  esse.^  So,  if  there  be  a  tenant  for  life, 
remainder  to  his  first  son  in  tail,  remainder  over ;  and 
the  tenant  for  life  is  brought  before  the  Court  beifbre 
he  has  issue,  it  is  setded  in  Equity,  that  the  contin- 
gent remainder-men  are  barred,  and  (as  has  been  said) 
firom  necessity.*  So,  where  there  are  contingent  limi- 
tations and  executory  devises  to  persons  not  in  being, 


1  Gifiaid  V.  Hort,  1  Sch.  &  Lefr.  409,  411 ;  Osborne  v.  Usher,  2  Bro. 
Pari.  Cas.  314;  S.  C.  6  Bro.  Pari.  Cas.  by  Tomlins,  20;  Lloyd  v. 
Johnes,  9  Yes.  55,  56,  59 ;  Cooper,  Eq.  PI.  T7- 83 ;  Id.  185,  186. 

9  Ckx>per,  Eq.  PL  36;  Giflard  v.  Hort,  1  Sch.  &  Lefr.  407,  408.  See 
also  Dayrell  v.  Champress,  1  Eq.  Abridg.  400,  pi.  4.  It  has  been  re- 
Diarked  by  Lord  Eldon,  that  there  are  cases,  where  it  may  be  proper,  if 
not  indispensable,  to  make  a  subseqaent  remainder-man,  after  the  first 
estate  of  inheritance,  a  party ;  as,  for  example,  where  the  prior  estate  of 
inheritance  is  a  fee  tail  in  a  minor ;  for,  in  such  a  case,  it  may  be  said, 
that  the  tenant  in  tail  may  never  be  able  to  bar  him ;  and  if  he  is  joined 
in  SQch  a  case,  it  is  no  cause  for  a  demurrer.  Dursley  v.  Fitzhardinge,  6 
Yes.  251.     Post,  §  792. 

3  Gaakell  v.  Gaskell,  6  Sim.  R.  643. 

4  Cooper,  Eq.  Pi.  36;  Id.  77-83;  Id.  185,  186;  Gifiud  v.  Hort,  I 
Sch.  &  Lefr.  408 ;  Poet,  {  792. 
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they  may  in  like  manner  be  barred  by  a  decree  agsdnst 
a  person  claiming  a  vested  estate  of  inheritance.^ 

§  146.  In  like  manner,  where  a  Bill  is  brought  by 
a  tenant  in  tail,  or  by  any  other  person  having  the  first 
estate  of  inheritance,  other  persons,  having  a  subse- 
quent vested  or  contingent  interest,  will  generally  be 
bound  by  the  decree,  and  will  be  entitled  to  the  bene- 
fits, as  well  as  to  the  disadvantages  thereof.^  We 
say,  they  will  generally  be  bound ;  for  there  may  be 
cases,  in  which  an  exception  ought  to  be  allowed 
Under  special  circumstances,  and  in  which  persons, 
claiming  subsequent  vested  or  contingent  interests 
after  the  first  estate  of  inheritance,  would  not  be  en- 
tided  to  the  benefit  or  suffer  the  disadvantage  of  a 
fi^rmer  decree,  had  by  or  against  the  owner  of  the 
first  estate  of  inheritance.^  The  cases  within  the  ex- 
ception must,  however,  stand  upon  peculiar  equities 
and  interests,  not  affected  by  the  same  circumstances, 
which  attach  to  the  prior  parties.^ 

^  147.  But  Courts  of  Equity  are  very  scrupulous  of 
affecting  the  interest  of  persons  not  before  the  Court 
in  cases  of  this  sort,  where  their  interest  is  not  de- 
pendent upon  the  prior  estate  of  inheritance,  and  it  is 
practicable  to  make  them  parties.  Hence  this  prin- 
ciple of  a  virtual  representation  does  not  apply  to 
cases,  where  a  person  seised  in  fee  is  liable  to  have 
that  seisin  defeated  by  a  shifting  use,  or  conditional 
limitation,  or  executory  devise ;  for  in  such  cases  the 
estate  is  not  sufficiently  represented  in  Equity  by  per- 


1  Mitf.  Eq.  PL  by  Jeremy,  173,  174 ;  Cooper,  Eq.  PL  36,  77-83. 

«  Lloyd  V,  Johnes,  9  Ves.  69-61 ;  Cooper,  Eq.  PL  36,  77-83. 

3  Lloyd  V,  Johnes,  9  Ves.  52,  67,  58,  60,  61 ;  Wingfield  v.  WhaJey,  2 
Bro.  Pari.  Caa.  447 ;  S.  C.  1  Bro.  Pari.  Cas.  by  Toxnline,  900 ;  Cooper, 
Eq.  PL  77-83. 

«  Lloyd  t^.  Johoea,  9  Yea.  62,  58,  60 ;  Cooper,  Eq.  PL  80,  8i,  88. 
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SODS  having  the  first  estate  of  inheritance ;  but  the 
persons  entitled  to  such  use,  limitation^  or  devise,  if  in 
esse,  must  also  be  made  parties.^  Thus,  if  a  person 
is  in  being,  claiming  under  a  limitation  by  way  of 
executory  devise,  not  subject  to  any  preceding  vested 
estate  of  inheritance,  by  which  it  may  be  defeated,  he 
must  be  made  a  party  to  a  Bill  affecting  his  rights.^ 
So,  if  a  perscm  entitled  to  an  interest  prior  in  limita- 
tion to  any  estate  of  inheritance  before  the  Court, 
should  be  born  pending  the  suit,  that  person  must  be 
brought  befcNre  the  Court  by  a  supplementary  Bill.' 
So,  if  by  the  determination  of  any  contingency  a  new 
interest  should  be  acquired,  not  subject  to  destruction 
by  a  prior  vested  estate  of  inheritance,  the  person 
having  that  interest  must  be  brought  before  the  Court 
in  like  manner/  So,  if  by  the  death  of  the  person, 
having,  when  the  suit  is  instituted,  the  first  estate  of 
inheritance,  that  estate  should  be  determined,  the  per- 
son, having  the  next  estate  of  inheritance,  and  all  the 
persons,  having  prior  interests,  must  be  brought  before 
the  Court/ 

^  148.  Upon  grounds  of  a  very  difierent  nature,  where 
a  suit  is  brought  for  the  execution  of  a  trust  by  or 
against  those  claiming  the  ultimate  benefit  of  the  trust 
after  the  satisfaction  of  prior  charges,  it  is  not  neces- 
sary to  bring  before  the  Court  the  persons  claiming 
the  benefit  of  such  prior  charges;  for  their  interests 

are  not  intended  to  be  touched  by  the  Bill/     Thus^ 

II  .    _  -        --  —     ---_--_   —  ^ —  — . — ^— 

1  Goods  V.  WiUiama,  The  (English)  Jurist,  December  33, 1843,  p.  1 183, 
1134,  S.  C. 

>  Mitf.  £q.  PL  by  Jeremy,  174 ;  Sherrit  v.  Birch,  3  Bro.  Ch.  R.  828 ; 
Handwik  v.  Shaen,  CoUes,  Pari.  Cas.  188. 

3  Bifitf.  £q.  PL  by  Jeremy,  174. 

«  Mitf.  Eq.  PL  by  Jeremy,  174|  Cooper,  Eq.  PL  77-79. 

^  Mitf.  Eq.  PL  by  Jeremy,  174. 

•  Post,  i  140,  151. 
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where  a  Bill  is  brought  for  the  due  application  or  dis- 
tribution of  a  surplus  to  be  paid  after  payment  of  debts 
and  legacies,  or  other  prior  incumbrances,  it  is  not 
necessary  to  make  such  prior  creditors,  legatees,  or 
other  incumbrancers,  parties.^  It  is  for  the  like  reason, 
that  in  a  Bill  by  a  bond  creditor  for  satisfaction  out 
of  the  assets  of  his  deceased  debtor,  it  is  not  neces- 
sary to  make  any  other  bond  creditors,  or  creditors  of 
a  superior  nature,  parties  to  the  suit ;  for  the  decree 
of  the  Court  will  merely  direct  an  account  and  pay- 
ment by  the  executor  or  administrator  of  the  deceased 
in  the  course  of  administration ;  and  then  the  execu- 
tor or  administrator  may  before  the  Master  represent 
all  debts,  which  are  prior  to  the  plaintiff's  debt,  and 
have  a  legal  preference.'  Perhaps,  in  a  case  of  this 
latter  sort,  it  may  be  more  correctly  stated,  that  the 
executor  or  administrator  is  the  trustee  and  proper  rep- 
resentative of  all  the  creditors,  as  well  as  of  all  other 
persons  interested  as  legatees  or  distributees.^ 

^  149.  So,  persons  having  demands  prior  to  the 
creation  of  a  trust  may  enforce  those  demands  against 
the  trustees,  without  bringing  before  the  Court  the 
persons  interested  under  the  trust,  if  the  absolute  dis- 
position of  the  property  is  vested  in  the  trustees.^  But, 
if  the  trustees  have  no  such  power  of  disposition  (as 
in  the  case  of  trustees  to  convey  to  certain  uses),  the 
persons   claiming  the   benefit  of  the    trust  must  be 


1  Mitf.  Eq.  PI.  by  Jeremy,  175  ;  Parker  v.  Fuller,  1  Ruse.  &  Mylne, 
666 ;  Lewis  v.  Lord  Zoache,  8  Sim.  R.  388 ;  Ante,  ^  140 ;  Poet,  ^  150. 

9  Anon.  3  Atk.  573  ;  Ante,  ^  100,  note,  101. 

3  1  Eq.  Abridg.  73 ;  Anon.  1  Yem.  361 ;  Brown  v,  Dowthwaite,  1 
Madd.  R.  447 ;  Ante,  §  136,  140,  141  ;  Dandridge  v.  Washington,  3 
Peters,  R.  377. 

*  Mitf.  Eq.  PL  by  Jeremy,  175 ;  Anon.  1  Vera.  861 ;  Post,  §  157, 807, 
315,  316. 
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made  parties.  In  many  other  cases,  persons,  having 
specific  charges  on  trust  property,  are  also  necessary 
parties.^  Thus,  for  example,  if  an  indenture  of  assign- 
ment should  be  made  by  a  debtor,  conveying  all  his 
property  to  such  of  his  creditors  as  should  execute  the 
indenture  within  three  months,  and  twenty  only  of  his 
creditors  should  within  the  period  execute  the  inden- 
ture ;  and  a  suit  should  be  brought  by  a  judgment 
creditor  to  recover  satisfaction  out  of  the  trust  property, 
upon  the  ground  of  the  priority  of  hb  judgment,  all 
the  creditors  who  had  signed  the  instrument,  their 
names  being  known,  ought  to  be  made  parties ;  and 
an  allegation  in  the  Bill  of  their  being  numerous  would 
not  be  sufficient.'  But  if  there  is  a  general  trust  for 
creditors  or  others,  whose  demands  are  not  distinctly 
specified  in  the  creation  of  the  trust,  inasmuch  as  their 
numbers,  as  well  as  the  difficulty  of  ascertaining, 
who  may  answer  the  general  description,  might  gready 
embarrass  a  prior  claim  against  the  trust  property, 
the  Court  will  dispense  with  their  being  made  par- 
ties.' Where  a  trust  b  created  for  the  benefit  of 
certain  specified  creditors,  and  a  suit  is  brought 
against  the  trustees  for  the  execution  of  the  trust,  not 
only  should  those  creditors  generally  be  made  par- 
ties, but  the  person,  who  created  the  trust  also,  or 
his  personal  representatives.^     Some  of  the  distinc- 


1  Mitf.  £q.  PL  by  Jeremy,  174  ;  Post,  (  157,  163,  307,  215,  216. 

8  Harriaoii  v.  Stewazdson,  2  Hare,  R.  530 ;  Post,  §  150,  207,  215- 
217 ;  Newton  v.  Earl  of  Egmont,  4  Sim.  R.  574  ;  Kimber  v.  Enaworth, 
I  Hare,  R.  293. 

3  Mitf.  £q.  PI.  by  Jeremy,  176,  citing  Franco  v.  Franco,  3  Yea.  R. 
75;  Cnrtia  v.  Candler,  6  Madd.  R.  123;  Ante,  $76,  c,  note,  115,  a; 
Poet,  $  150, 157,  206,  207,  215-217 ;  Weatherby  v.  St.  Giorgio,  2  Hare, 
R.  624,  626 ;  Hawkina  v.  Hawkina,  1  Hare,  R.  546. 

4  Kimber  v.  Enaworth,  1  Hare,  R.  293 ;  Poat,  §  207 ;  Weatherby  v. 
St.  Giorgio,  2  Haie,  R.  624,  626. 
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tions,  applieaUe  to  this  salject,  will  appear  more  fiilly 
hereafter.^ 

^  150.  It  has  been  laid  down  by  Lord  Redesdale 
as  a  general  rule,  that,  where  any  persons  are  made 
trustees  for  the  payment  of  debts  and  legacies,  they 
may  sustain  a  suit,  either  as  plainti&  or  as  defendants, 
without  bringing  before  the  Court  the  creditors  or 
legatees,  for  whom  they  are  trustees,  which,  in  many 
cases,  would  be  impossible,*  And  the  rights  of  the 
creditors  or  legatees  will  be  bound  by  the  decision  of 
the  Court,  when  fairly  obtained  far  or  against  the 
trustees.*  In  such  cases,  the  trustees,  like  executors, 
are  supposed  to  represent  the  interests  of  all  persons, 
creditors,  or  legatees/  Indeed,  the  impracticability  of 
making  the  other  persons  parties,  would  seem  of  itself 
a  sufficient  ground  for  dispensing  with  them.'  It  has, 
however,  been  recendy  suggested,  that  the  rule  so  laid 
down  is  too  broad  and  comprehensive ;  for  it  is  said, 
that  the  almost  universal  rule  is,  to  make  legatees  par- 
ties, whose  legacies  are  charged  on  real  estate ;  and 
that  one  of  the  late  orders  of  the  Court  of  Chancery 
was  intended  to  cure  the  difficulty.' 

I  Post,  $207,315-217. 

3  See  Fenn  v.  Craig,  3  Yoange  &  Coll.  216 ;  Aate,  §  143, 148;  PoBt, 
§207. 

3  Mitf.  Eq.  PI.  by  Jeremy,  174 ;  Wakeman  v.  GroTe,  4  Paige,  R.  23 ; 
Ante,  $  116,  a,  139-141,  149  ;  Poet,  §  216. 

^  There  is  a  differeace  between  a  trust  by  deed  and  a  trust  by  will,  for 
payment  of  debts,  as  to  making  the  heir  a  party.  lo  the  former  case  (of 
deed)  unless  the  heir  is  to  have  the  surplus,  he  need  not  be  made  a  party. 
But  in  case  of  a  wiU,  the  heir  is  a  necessary  party  lo  establish  the  will. 
—  Harris  v.  Ingledew,  3  P.  Will.  92.    But  see  Post,  §  163,  and  note, 

^  See  Fenn  «.  Craig,  3  Yoange  &  Coll.  216;  Ante,  §  115,  a,  148, 149; 
Post,  $  207,  216. 

^  Harrison  v.  Stewardson,  2  Hare,  R.  630,  632,  where  Mr.  Vice* 
Chancellor  Wigram  said :  **  It  is  impossible  to  say,  that  the  practice  of 
the  Court  is  in  conformity  with  the  passage,  whidi  has  been  cited  from 
Lord  Redesdale 's  Treatise ;  for  ahnost  the  vniTersal  rale  is  to  make  lega^ 
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^  151  •  In  the  next  place,  where  there  is  a  known 
interest,  and  yet  it  will  not  be  bound  or  concluded  by 
the  decree.  Courts  of  Equity  will  sometimes  dispense 
with  the  persons,  representing  that  interest,  being 
made  parties.  It  is  upon  this  ground,  or  one  of  an 
analogpus  nature,  that  the  occupying  tenants  or  lessees, 
claiming  possession  under  the  party,  against  whom  the 
Bill  is  brought,  and  whose  tide  to  the  real  property  is 
disputed,  are  not  deemed  necessary  parties.  If,  in- 
deed, he  had  a  legal  tide,  the  tide,  which  they  may 
have  gained  from  him,  cannot  be  prejudiced  ^  by  any 
decision  on  his  ri^ts  in  a  Court  of  Equity  in  their 


tees  parties,  whose  legacies  are  charged  on  real  estate.  To  relieve  par- 
ties from  this  necessity  in  cases  where  trastees  are  fiilly  empowered  to 
administer  and  distribute  real  estate,  and  to  place  such  trostees  in  a  posi- 
tion analogous  to  that  of  executors,  is  the  purpose  of  the  30th  Order  of 
August,  1841.  In  cases  like  the  present,  the  general  rule  is,  that  all  the 
persons  interested  in  the  estate  shall  be  parties  to  the  suit."  But  see 
Batten  «.  Baxfitt,  3  Younge  &  Coll.  New  R.  348.  See  also  Ante,  §  140, 
141 ;  Post,  §  163,  and  note,  S06,  207,  215  ;  Orders  in  Chancery  of  1841, 
Orders  30th  and  31st,  which  are  in  the  following  words :  *^  That  in  all 
suits  concerning  real  estate,  which  is  vested  in  trustees  by  devise,  and 
such  trustees  are  competent  to  sell  and  give  discharges  for  the  proceeds 
of  the  sale,  and  for  the  rents  and  profits  of  the  estate,  such  trustees  shall 
represent  the  persons  beneficially  interested  in  the  estate  or  the  proceeds, 
or  the  rents  and  profits,  in  the  same  manner,  and  to  the  same  extent, 
88  the  executors  or  administrators  in  suits  concerning  personal  estate  rep- 
resent the  persons  beneficially  interested  in  such  personal  estate ;  and  in 
such  eases  it  shall  not  be  necessary  to  make  the  persons  beneficially 
interested  in  such  real  estate,  or  rents  and  profits,  parties  to  the  suit ; 
but  the  Court  may,  upon  consideration  of  the  matter  on  the  hearing,  if  it 
shall  so  think  fit,  order  such  persons  to  be  made  parties.*'  —  **  That  in 
suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  necessary  to  make  the 
heir  at  law  a  party ;  but  the  plaintifif  shall  be  at  liberty  to  nuike  the  heir 
at  law  a  party,  where  he  desires  to  have  the  will  established  against 
him."  The  Supreme  Court  of  the  United  States  have  adopted  the  like 
rules.  See  40th  and  50th  of  the  Equity  Rules  of  the  Supreme  Court  of 
the  United  States,  January  Term,  184d.  See  also  Tel&ir  v.  Stead's 
Ex'ors,  9  Cranch,  R.  407. 

1  Mitf.  £q.  PI.  by  Jeremy,  174,  175.    See  Lawley  v.  Walden,  3 
Swanst.  R.  149,  note. 

£Q.   PL.  24 
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absence.*  But  if  his  tide  were  merely  equitable,  they 
may  be  indirectly  afiected  by  a  decision  against  that 
title  ;^  and  on  this  account  it  might  seem  fit,  that 
their  interests  should  be  properly  represented  before 
the  Court.  But  the  rule  seems  established  upon  the 
ground,  that  their  rights  are  in  some  sort  represented, 
and  so  far  protected,  as  not  to  be  absolutely  concluded 
in  the  suit.  If,  therefore,  it  is  intended  to  conclude 
their  rights  in  the  same  suit,  such  tenants  or  lessees 
must  be  made  parties  to  it.^  And  in  order  to  guard 
against  any  injury  to  the  rights  of  such  tenants  or 
lessees,  if  the  existence  of  their  right  is  suggested  at 
the  hearing,  the  Court  will  sometimes  frame  its  decree 
expressly  without  prejudice  to  those  rights,  or  other- 
wise qualify  it  according  to  circumstances.^ 

^  152.  Having  made  these  preliminary  explanations, 
in  regard  to  the  nature  and  character  of  the  interests 
of  persons,  which  entitle  them  to  be  deemed  proper 
parties  to  the  Bill  before  the  Court,  let  us  now  pro- 
ceed to  review  some  of  the  principal  classes  of  cases, 
to  which  the  rule  has  been  applied,  from  which  re- 
view its  precise  force  and  true  bearing  and  objects 
may  be  more  distinctly  understood. 

§  153.  And,  first,  in  cases  of  Assignments.^  In  gen- 
eral, the  person  having  the  legal  title  in  the  subject- 
matter  of  the  Bill,  must  be  a  party  (either  as  plaintiff, 
or  as  defendant),  although  he  has  no  beneficial  interest 
therein  ;  so  that  the  legal  right  may  be  bound  by  the 
decree  of  the  Court.  In  cases,  therefore,  where  an 
assignment  does  not  pass  the  legal  title,  but  only  the 
equitable  title,  to  the    property  (as,  for  example,  an 

1  Mitf.  Eq.  PI.  by  Jeremy,  174,  176 ;  1  Mont.  Eq.  PL  64. 
»  Mitf.  Eq.  PL  by  Jeremy,  174,  175.  »  Ibid.  ♦  Md. 

5  See,  on  this  subject,  Calvert  on  Parties,  ch.  3,  p.  339-248,  and  Ed- 
wards on  Parties,  p.  79-83. 
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assignment  of  a  chose  in  action),  it  is  usual,  if  it  be 
not  always  indispensable,  to  make  the  assignor,  holding 
the  legal  title,  a  party  to  the  suit.^  Indeed,  the  rule 
is  often  laid  down  far  more  broadly,  and  in  terms  im- 
porting, that  the  assignor,  as  the  legal  owner,  must  in 
all  cases  be  made  a  party,  where  the  equitable  inter- 
est only  is  passed.  Thus,  it  has  been  laid  down  in  a 
book  of  very  high  authority,  that  if  a  bond  or  judgment 
be  assigned,  the  assignor,  as  well  as  the  assignee,  must 
be  a  party;  for  the  legal  right  remains  in  the  as- 
signor.' But  it  may  well  be  doubted,  whether  the 
doctrine   thus   stated   is  universally  true.'    The  true 


1  It  has  been  held,  by  Mr.  Chancellor  Walworth,  that  the  assignee  of 
a  chose  in  action,  who  is  but  a  nominal  owner,  cannot  sne  in  Equity ;  but 
the  snit  must  be  brought  by  the  real  party  in  interest.  Rogers  v.  The 
Traders'  Insurance  Company,  6  Paige,  R.  597.  See  also  Field  V.  Ma- 
ghee,  5  Paige,  R.  539.  But  surely  this  requires  some  qualification  in 
cases,  where,  although  the  assignee  has  but  a  nominal  interest,  yet  he  is 
a  trustee  for  the  benefit  of  third  persons  upon  special  trusts ;  such,  for 
example,  as  an  assignment  of  a  chose  in  action  for  the  benefit  of  creditors 
generally.  On  the  other  hand,  it  has  been  recently  held  by  the  Vice- 
chancellor  in  England,  that  the  assignee  of  a  chose  in  action  (as  of  a  debt) 
cannot,  although  the  real  owner  thereof,  sue  in  Equity  therefor,  unless 
under  special  circumstances ;  such,  for  example,  as  where  the  assignor 
will  not  permit  the  assignee  to  sue  in  his  name  at  law.  Messenger  o. 
Hammond,  The  (English)  Jurist,  1839,  vol.  1,  p.  98 ;  S.  C.  9  Simons, 
R.  327,  333.  This  doctrine  seems  new  ;  for  the  general  understanding 
has  always  been,  that  where  a  party  has  an  equitable  right  he  mtfy 
enforce  it  in  a  Court  of  Equity,  and  he  is  not  driven  to  seek  a  circuitous 
remedy  at  law,  through  the  instrumentality  of  third  persons.  This  cer- 
tainly is  the  well  established  doctrine  in  America.  Infra,  note  to  ^  153, 
p.  189;  Post,  $316. 

>  Mitf.  Eq.  PI.  by  Jeremy,  179;  Cathcart  o.  Lewisj  3  Bro.  Ch.  R. 
616;  S.  C.  1  Yes.  jr.  463 ;  Ray  v.  Fenwick,  3  Bro.  Ch.  R.  25,  and  Mr. 
Belt's  note  (1). 

3  In  Brace  o.  Harnngton,  2  Atk.  235,  Lord  Hardwicke  said ;  '*  It  is 
not  necessary,  in  every  case  of  assignments,  where  all  the  equitable  inter- 
est is  assigned  over,  to  make  a  person,  who  has  the  legal  interest,  a  party. 
But  if  an  obligee  has  assigned  a  bond,  and  a  presumption  of  its  being  sat- 
isfied arisee  from  the  great  length  of  time,  the  caose  mnst  stand  over  to 
make  the  representative  of  the  obligee  a  party  ;  because  it  is  possible  the 
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principle  would  seem  to  be,  that,  in  all  cases,  where 
the  assignment  is  absolute  and  unconditional,  leaving 
no  equitable  interest  whatever  in  the  assignor,  and  the 
•extent  and  validity  <tf  the  assignment  is  not  doubted 
or  denied,  and  there  is  no  remaining  liability  in  the 
as^gnor  to  be  affected  by  the  decree,  it  is  not  neces- 
sary to  make  the  latter  a  party.  At  most,  he  is  merely 
a  nominal  or  formal  party  in  such  a  case.  It  is  a  very 
different  question,  whether  be  may  not  properly  be 
made  a  party,  as  the  legal  owner,  sdthough  no  decree 
is  sought  against  him  ;  for  in  many  cases  (as  we  shaH 
see)  a  person  may  be  made  a  party,  although  he  is  not 
an  indispensable  party .^  But,  where  the  assignment  is 
not  absolute  and  unconditional,  or  the  extent  or  validi- 
ty of  the  assignment  is  disputed  or  denied,  or  there  are 
remaining  rights  or  liabilities  of  the  assignor,  which 
may  be  affected  by  the  decree,  there  he  is  not  only  a 
proper,  but  a  necessary  party.     The  general  rule  will 


obligee  himaelf  may  hare  been  paid,  and  therefore  necessary  to  have  an 
answer  as  to  that  particular  from  him  or  his  representatiye."  In  Blake 
9.  Jones,  3  Anst.  R.  651,  one  of  two  residuary  legatees  assigned  his 
share,  and  the  assignee  brought  a  Bill  to  have  his  half  of  the  residue 
without  making  the  representathre  of  the  assignor  (who  had  since  died)  a 
party.  Upon  an  objection,  taken  for  want  of  the  representatire  of  the 
assignor  being  a  party,  the  Court  said,  that  the  Bill  was  well  enough 
without  his  being  a  party,  unless  where  the  Talidity  of  the  assignment  is 
denied,  or  there  appears  to  the  Court  some  doubt  upon  that  head.  The 
subject  was  elaborately  considered,  and  the  principal  authorities  examin- 
ed, in  Trecothick  v.  Austin,  4  Mason,  R.  41-44.  The  doctrine  in  the 
text  has  been  confirmed  in  other  cases.  See  Millar  v.  Bear,  3  Paige,  R« 
467,  468,  and  Whitney  v.  McKinney,  7  John.  Ch.  R.  144,  where  many 
authorities  in  analogous  cases  are  collected  and  reviewed.  In  Blain  v. 
Agar,  1  Sim.  R.  37,  the  assignors  were  not  made  parties ;  but  they  had 
an  interest  in  the  suit,  and  had  not  parted  with  all  title.  In  Macartney  v. 
Graham,  2  Sim.  R.  285,  on  a  Bill  by  the  last  indorser  to  recoYer  the 
amount  of  a  lost  bill  of  exchange  against  the  acceptor,  it  was  held,  that 
the  prior  indorsers  were  not  necessary  to  be  made  parties. 

I  Ibid. ;  Ryan  v.  Anderson,  3  Madd.  R.  174 ;  Post,  §  156,  167,  note 
(4),  169,  178,  181,  189,  193,  194,  211,  213,  221. 
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liereafter  occur  under  other  aspects,  where  the  legal 
estate  is  in  one  person,  and  the  equitable  estate  is 
in  another,  and  where  the  equitable  or  legal  interest 
assigned  still  leaves  some  rights  or  claims  to  be  settled, 
in  which  the  presence  of  the  assignor  may  be  material 
to  his  own  interests,  or  to  those  of  the  adverse  party*^ 

§  154.  But  aldiough  the  original  assignor  is  not,  or 
may  not,  under  all  circumstances,  be  a  necessary  party 
to  a  Bill  to  enforce  the  rights  of  the  assignee  under  an 
equitable  assignment ;  yet  it  is  generally,  if  not  uni- 
versally true,  that  to  a  Bill  to  enforce  or  to  set  airide 
such  rights,  the  assignee,  as  the  person  having  the 
beneficial  interest,  is  a  necessary  party;  and  a  Bill 
brought  by  and   in  the  name  of  the  assignor  alone 


1  In  Messenger  v.  Hammond,  in  England,  February,  1839  (The  Eng- 
lish Jurist  for  1839,  Vol.  1,  p.  98),  the  Vice-chancellor  held,  that  an 
assignee  of  a  chose  in  action  could  not  sue  in  Equity,  unless  under  spe- 
cial dieumstances.  On  that  occasion  he  said;  **As  a  general  proposi- 
tion, a  person,  who  has  a  right  to  sue  persons  owing  a  debt,  in  tlie 
names  of  persons  to  whom  the  debt  is  due,  that  is,  a  person  hcrving  a 
light  to  sue  B. ,  in  the  name  of  A. ,  for  a  debt  due  from  B.  to  A. ,  cannot  file 
a  Bill  in  this  Court  to  recover  such  debt  without  special  circumstances. 
If  special  cirumstances  are  stated,  viz.  that  the  creditor  prevents  such  right 
from  being  fairly  exercised  at  law,  then  this  Court  has  jurisdiction  to 
make  the  debtor  pay  to  the  assignee  the  debt  owed,  where  the  act  is  done 
by  the  collusion  between  the  debtor  and  creditor.  I  never  remember 
such  a  Bill  without  special  circumstances,  and  the  question,  therefore,  is, 
are  there  any  special  circumstances  stated  in  this  long  record."  This  is 
certainly  contrary  to  what  has  been  the  general  understanding  in  Amer- 
ica, where  it  has  certainly  been  held,  that  every  assignee,  who  has  an 
equitable  assignment  or  right,  may  sue  in  his  own  name,  and  need  not 
use  the  name  of  his  assignor  either  at  Law  or  in  Equity, «nd  this  without 
any  special  circumstances  whatsoever.  Thus,  in  Field  v,  Maghee,  5 
Paige,  R.  639,  it  was  held  by  Mr.  Chancellor  Walworth,  that  the  assignee 
of  a  choae  in  action  is  not  permitted  to  file  a  Bill  in  Equity  in  the  name 
of  his  assignor,  who  is  a  mere  nominal  party  ;  but  the  Bill  should  be 
in  his  own  name,  tbftt  is,  in  the  name  of  the  real  party  in  interest. 
The  same  point  was  affirmed  in  Aogers  v.  The  Traders'  Insurance  Com- 
pany, 6  Paige,  683,  698.  See  also  Harris  v.  Johnston,  3  Craneh,  R. 
311,  319.    See  also  Sapra,  sole  (3)  of  $  163,  p.  187. 
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would  not  be  maintainable.^  This,  however,  is  but  an 
illustration  of  the  ordinary  doctrine,  that  the  real  par- 
ties in  interest  shall  be  brought  before  the  Court, 
whenever  their  interests  may  be  affected. 

§  155.  Where  the  assignor  is  a  mere  trustee  for 
the  benefit  of  a  third  person,  upon  a  special  trust, 
which  he  violates  by  the  assignment  of  th$  property, 
if  such  third  person  should  bring  a  Bill  to  enforce  the 
trust  against  the  assignee,  the  trustee,  or  his  proper 
representatives,  should  be  made  parties ;  for  in  such  a 
case  the  proper  decree  would  be  to  compel  the  as- 
signee to  perform  the  trust,  and  the  trustee  to  stand  as 
a  security  for  having  broken  the  trust.' 

^156.  Generally  speaking,  an  assignee,  pendente 
IUbj  need  not  be  made  a  party  to  a  Bill,  or  be  brought 
before  the  Court;  for  every  person,  purchasing  pendente 
lite^  is  treated  as  a  purchaser  with  notice,  and  is  subject 
to  all  the  equities  of  the  persons,  under  whom  he 
claims  in  privity.^  And  it  will  make  no  difierence 
whether  the  assignee  pendente  lite  be  the  claimant  of  a 
legal  or  of  an  equitable  interest,  or  whether  he  be  the 
assignee  of  the  plaintifis  or  of  the  defendants.^  Still, 
however,  it  is  often  important  to  bring  such  assignees 
before  the  Court,  as  parties,  by  a  supplementary  Bill, 
in  order  to  take  away  a  cloud  hanging  over  the  title, 

I  Bromley  v,  Holland,  7  Yes.  3,  11,  13 ;  S.  C.  Cooper,  R.  9, 19 ; 
Kirk  V.  Clark,  Prec.  Ch.  374;  Burt  v.  Dennett,  3  Bro.  Ch.  R.  335; 
Foord  V,  Lear,  Rep.  Temp.  Finch,  365 ;  MoTan  v.  Hayes,  1  Johns.  Ch. 
R.  339 ;  Sells  v.  HubbelPs  Adm'r,  3  Johns.  Ch.  R.  394  ;  Field  v.  Ma- 
ghee,  5  Paige,  R.  539.    But  see  Ante,  §  153,  note. 

9  Burt  o.  Dennett,  3  Bro.  Ch.  R.  335. 

3  1  Story  on  Equity  Jurisp.  ^  406  ;  Cook  v.  Mandas,  5  Johns.  Ch.  R. 
93 ;  Bishop  of  Winchester  v.  Paine,  11  Yes.  194-197 ;  3  Story  on  Equity 
Jurisp.  §  908 ;  Murray  v.  Barlow,  1  Johns.  Ch.  R.  577-581  ;  Metcalfe 
V.  Pulvertoft,  3  Yes,  &  B.  304,  305 ;  Post,  $  343,  349-351 ;  Eades  v. 
Harris,  1  Y.  &  Coll.  New  R.  330  ;  Hoxie  v.  Carr,  1  Sumner,  R.  173. 

4  Eades  v.  Harris,  1  Yonnge  &  Coll.  New  R.  330. 
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or  to  compel  the  assignee  to  do  some  act,  or  to  join  in 
some  conveyance.  So  that  such  assignee,  although  not 
a  necessary  party,  may  at  the  same  time  be  a  proper 
party  at  the  election  of  the  plaintiff.^ 

^  167.  Where  an  assignment  is  made  by  a  debtor 
for  the  benefit  of  his  creditors,  if  any  creditor  seeks  to 
enforce  the  trusts,  he  cannot  sue  alone ;  but  he  must 
make  all  the  other  creditors,  provided  for  in  the  assign* 
ment,  parties,  either  by  name,  or  by  bringing  the  suit 
on  behalf  of  himself  and  all  the  other  creditors,  who 
may  choose  to  come  in,  and  take  the  benefit  of  the 
decree.^  But  the  assignees  themselves  may  file  a  Bill 
relative  to  the  trust  estate,  and  to  enforce  its  objects, 
without  making  the  creditors  parties ;  for  the  assignees, 
in  such  a  case,  are  the  proper  representatives  of  all  of 
them.^ 

^  158.  It  has  been  said  (as  we  have  already  seen^), 
that  in  some  cases  of  assignment  of  this  sort,  where 
priorities  are  to  be  ascertained,  which  are  asserted  by 
incumbrancers,  claiming  paramount  to,  and  not  in  vir- 
tue of  the  assignment,  all  the  creditors,  entitled  under 
the  assignment,  should  be  made  parties  by  name  to  the 
suit,  however  numerous  they  may  be,  since  each  is,  or 
may  be,  interested  in  ascertaining  or  repelling  the  pri- 
ority  of  the  claims  and  charges  of  all  others/  Perhaps, 
upon  principle,  it  is  not  easy  to  see,  why  it  might  not 


^  3  Story  on  Equity  Jaiisp.  §  908,  and  cases  cited  in  note  (5)  ;  Bishop 
of  Winchester  v.  Paine,  11  Yes.  197 ;  Echliff  o.  Baldwin,  16  Yes.  267  ; 
Mechanics*  Bank  of  Alexandria  v.  Setons,  1  Peters,  R.  310 ;  Post,  §  361. 
See  Turner  v.  Wright,  4  Beavan,  R.  40 ;  Hoxie  «.  Carr,  I  Sumner, 
R.  173. 

>  Wakeman  v.  Grorer,  4  Paige,  R.  33 ;  Ante,  §  103 ;  Hallett  «.  Hal- 
lett,  3  Paige,  R.  15 ;  Egberts  v.  Wood,  3  Paige,  R.  517 ;  Weld  v.  Bon- 
ham,  3  Sim.  &  Stu.  91 ;  Ante,  §  140 ;  Post,  $  307^  316. 

3  Wakeman  v.  Grorer,  4  Paige,  R.  33 ;  Ante,  §  103,  103,  149. 

4  Ante,  §  101.  ft  Ibid. ;  Ante,  §  133. 
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be  sufficient,  in  such  a  case,  to  file  the  Bill  on  behalf 
of  all  the  creditors  and  incumbrancers ;  thus  making 
them  all,  in  a  sense,  parties,  to  the  extent  of  asserting 
their  own  rights,  or  of  enabling  them  to  contest  the 
matter  before  a  Master.^  And  this  latter  doctrine 
seems  to  be  the  trae  one  inculcated  and  supported  bj 
the  more  recent  authorities.^ 

^  158»  a.  Hitherto  we  have  been  speaking  of  as- 
signments made  by  the  parties,  and  not  by  mere 
operation  of  law.  But  where  a  party  becomes  an  insd* 
vent  or  a  bankrupt,  his  assignees  must  be  made  parties 
in  all  cases  where  any  interest  in  the  property  does  or 
may  vest  in  them.  Thus,  for  example,  the  assignee 
of  a  bankrupt  or  insolvent  is  a  necessary  party  to  a 
Bill  brought  by  the  bankrupt  or  insolvent  against  an- 
other person  for  the  delivery  up  of  a  bill  of  exchange 
which  belonged  to  him,  prior  to  his  bankruptcy  or  in- 
solvency.' 

^  159.  Secondly,  in  cases  of  joint  interests,  joint 
obligations  and  contracts,  and  joint  claims,  duties,  and 
liabilities.^  In  cases  of  this  sort,  the  general  rule  is, 
that  all  the  joint  owners,  joint  contractors,  and  other 
persons,  having  a  community  of  interest  in  duties, 
claims,  or  liabilities,  who  may  be  affected  by  the  de- 
cree, should  be  made  parties.  The  rule,  however, 
does  not  apply  to  cases  of  joint  and  several  contracts ; 
for,  in  the  latter  cases,  according  to  present  practice, 
the  Bill  may  be  brought  against  one  or  more  of  the 


1  Newton  v.  Earl  of  Egrmont,  4  Sim.  R.  685;  S.  C.  5  Sim.  R.  190 ; 
Barney  v.  Morgan,  1  Sim.  &  Stu.  358-363;  Ante,  §  103,  140,  143; 
Hallett  V.  Hallett,  2  Paige,  R.  15. 

a  Ante,  §  101.    But  see  Ante,  §  133. 

3  Balls  V.  Storett,  1  Hare,  R.  140. 

4  See  Edwarda  on  Partiee,  p.  59-00 ;  Poet,  (  169. 
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persons  severally  liaUe.^  But  in  other  cases  it  still 
prevails.  Hence  it  is,  that  one  joint  tenant  cannot  or- 
dinarily sue  or  be  sued,  without  joining  the  other  joint 
tenants.^  So,  tenants  in  common  must  all  sue  and  be 
sued  in  cases  touching  their  common  rights  and  inter- 
ests.^ So,  persons  having  a  common  interest  in  a  trust 
fund  in  moieties,  must  join  in  a  suit,  where  redress  is 
sought  on  account  of  the  fund  having  been  improperly 
dealt  with.*  So,  where  moneys  have  been  borrowed 
by  the  trustees  of  a  turnpike  road,  on  the  security  of  the 
tolls,  of  difierent  persons,  each  to  receive  his  proportion 
of  the  tolls  in  proportion  to  the  moneys  advanced  by 
him,  all  the  creditors  and  mortgagees  of  the  fund  must 
be  made  parties  to  a  Bill  brought  by  one  to  have  the 
arrears  of  the  interest  due  to  him  paid  out  of  the 
toUs.^    So,  if  A.  be  tenant  for  life  or  years,  remainder 


1  The  32d  of  the  Orders  in  Chancery  of  1841,  provides;  *<  That,  in  all 
cases  in  which  the  plaintiff  has  a  joint  and  several  demand  against  several 
persons,  either  as  principals  or  sureties,  it  shall  not  be  necessary  to  bring 
before  the  Court,  as  parties  to  a  suit  concerning  such  demand,  all  the 
persons  liable  thereto  ;  bat  the  plaintiff  may  proceed  against  one  or  more 
of  the  persons  severally  liable."  1  Craig  &  Phill.  R.  377.  The  same 
rule  has  been  adopted  by  the  Supreme  Court  of  the  United  States.  See 
Rule  51  of  the  Equity  Rules  of  the  Supreme  Court,  January  Terra, 
1842. 

s  Cooper,  Eq.  PI.  35 ;  Weston  «.  Keighley,  Rep.  Temp.  Finch,  82. 

3  See  Fallowes  v.  Williamson,  11  Yes.  306,  309,  310 ;  Cooper,  Eq.  PI. 
65,  66 ;  Brooks  v.  Burt,  1  Beavan,  R.  106. 

4  Munch  9.  Cockerill,  8  Sim.  219.  See  also  Walker  v,  Symonds, 
3  Swanst.  R.  1,  75. 

^  Mellish  V.  Brooks,  3  Beavan,  R.  22.  In  this  case,  Lord  Langdale 
said  ;  '*  As  to  the  form  of  the  suit,  it  is  to  be  observed,  that  the  tolls, 
which  are  collected  under  the  acts,  are  the  security  to  which  the  plaintiff, 
and  all  other  persons  who  have  lent  money  on  the  credit  of  the  acts,  are 
entitled ;  that  the  plaintiff  b  one  of  several,  and  is  entitled  to  the  benefit 
of  only  a  share  of  the  tolls,  namely,  a  share  bearing  such  proportion  to 
the  whole  as  the  amount  due  to  him  bears  to  the  aggregate  amount  of  all 
the  other  sums  borrowed  on  the  credit  of  the  tolls,  and  the  question  is, 
whether  the  plaintiff,  in  the  absence  of  the  other  mortgagees,  can  sue 
alone  for  his  share.    He  asks  to  be  paid  what  is  due  to  him  out  of  the 
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to  B.  for  life,  and  remainder  or  reversion  to  C.  in  fee  ; 
and  waste  be  committed  by  A.,  a  suit  will  not  lie  in 
Equity  by  B.,  to  stay  waste  by  A.,  without  making  C. 
a  party  ;  for  they  have  a  community  of  interest  in  the 
suit.^  But  if  the  remainder  be  to  the  first  and  other 
sons  of  B.  in  fee  tail,  who  are  not  in  esse^  remainder 
to  C.  in  fee,  B.  may  maintain  a  Bill  for  the  waste  ; 
making,  however,  the  6rst  person  entitled  to  the  inher- 
itance, C,  if  in  esse,  a  party ;  although  if  such  sons 
were  in  esse^  the  first  tenant  in  tail  would  be  a  neces- 
sary party,  and  the  remainder-man,  C,  would  not  be 
a  necessary  party  .^ 

^  160.  In  case  of  a  contract  for  the  sale  of  real 
estate,  if  the  vendor  should  die,  and  a  Bill  is  brought 
by  his  personal  representatives  for  a  specific  perform- 
ance of  the  contract,  all  the  heirs  of  the  vendor  4)ught 
to  be  made  parties,  either  as  plaintiffs,  or  as  defendants, 
•before  a  specific  performance  is  decreed.*  For  the 
same  reason,  if  the  vendee  should  die,  on  a  like  Bill 
brought  by  the  vendor  or  his  personal  representatives, 

moneys  Teneived  or  to  be  received  under  the  acts  of  Parliament,  and  that  a 
receiver  of  the  same  may  be  appointed.  But  the  other  mortgagees  are  in- 
terested in  those  moneys,  and  the  plaintiff  cannot  be  paid  in  full  without 
diminishing  the  fund  out  of  which  they  are  entitled  to  be  paid;  and,  under 
these  circumstances,  I  am  of  opinion,  that,  in  this  form  of  suit,  the  plain- 
tiff is  not  entitled  to  the  general  relief  which  he  prays,  or  to  more  than 
the  defendants  have,  by  their  answer,  offered  to  give  him.  The  objection, 
however,  is  such,  that  it  might  have  been  taken  by  demurrer,  and  it  does, 
in  fact,  amount  to  little  more  than  an  objection  for  want  of  parties  ;  and, 
under  the  circumstances,  I  have  thought  it  right  to  consider,  whether 
the  plaintiff's  claim  to  more  than  sax  years'  arrear  of  interest  is  barred  by 
the  statute  of  limitations.'' 

1  Mollineaux  v.  Powell,  3  P.  Will.  266,  Cox's  note  (F). 

9  Cooper,  Eq.  PI.  35,  36 ;  Gifiard  v.  Hort,  1  Sch.  &  Lefr.  407,  408  ; 
Dayrell  «.  Champneas,  1  £q.  Abridg.  400,  pi.  4 ;  Finch  v.  Finch^  1  Ves. 
492,  493. 

3  Morgan  v.  Morgan,  2  Wheat.  R.  297,  298.  See  Calvert  on  Parties, 
ch.  3,  $  3,  p.  163- 170  ;  Edwards  on  Parties,  p.  129  - 136  ;  Post,  §  177 ; 
Roberts  v.  Maichant,  1  Hare,  R.  547. 
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for  a  specific  peiformaDcey  the  heirs  (or  devisees,  if 
any)  of  the  vendee,  as  well  as  his  personal  represent- 
ative, should  be  made  parties  to  the  Bill.^  For,  al- 
though the  personal  estate  is  primarily  chargeable ;  yet 
the  real  estate  purchased  belongs  in  Equity  to  the 
heirs  or  devisees,  and  will  be  chargeable  with  any 
deficit;  and  they  are,  therefore,  proper  parties  to  the 
account,  and  interested  in  the  charge.^  The  same  rule 
will  apply  to  the  case,  where  a  Bill  in  Equity  is  brought 
by  heirs  at  law  to  set  aside  a  conveyance,  made  by 
their  ancestor,  for  fraud  and  imposition ;  for  no  final 
decree  will  ordinarily  be  made,  until  all  the  heirs  are 
made  parties,  or  are  before  the  Court.^ 

§  161.  In  each  of  these  cases  we  perceive,  that 
there  is  a  community  of  interest  in  all  the  parties, 
which  may  be  afifected  by  the  decree  ;  and,  therefore, 
all  the  proper  representatives  of  that  interest  are  re- 
quired to  be  before  the  Court.^  But  if  the  character 
of  the  suit  should  involve  no  common  right,  title,  or 
interest,  to  be  afiected  by  the  decree,  then  all  persons 
claiming  in  privity  of  estate  are  not  necessary  to  be 
made  parties.  Thus,  for  example,  if  there  should  be 
a  lease  for  years,  supposed  to  be  limited  to  A.  in  fee 
tail,  remainder  to  B.  in  fee  ;  and  A.  should  contract  to  ' 
sell  the  estate  to  C,  and  then  should  bring  a  Bill 
against  C.  to  enforce  a  specific  performance  of  the 
contract,  he  would  not  be  justified  in  making  B.  a 
party  to  the  Bill,  in  order  to  discuss  the  question, 
whether  he,  A.,  had  an  estate  tail  or  not,  and  what 
would  be  the  claim  of  the  remainder-man,  if  he.  A., 


1  TowDsend  v.  Campefdown,  9  Price,  R.  130 ;  Post,  §  177. 
^nnd. 

'Huding  o.  Handy,  11  Wheat.  R.  104. 

*  See  Cooper,  Eq.  PI.  66 ;  Anon.  1  Ves.  jr.  99 ;  Wood  v.  Duke  of 
Northiimbeilaiid,  3  Anat.  469. 
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were  to  die  without  issue ;  for  no  party  plaintiff  has  a 
right  to  bring  persons,  in  the  situation  of  remainder- 
men, before  the  Court,  in  order  to  bind  their  rights, 
upon  a  discussion,  whether  a  prior  remainder-man  had 
a  title  or  not,  merely  to  clear  the  plaintiff's  title.^    So, 


^DevoDsher  v,  Newenham,  3  Sch.  &  Lefr.  310,  211;  Pelbam  v. 
Gregory,  1  Eden,  R.  618;  S.  C.  6  Bro.  Pari.  R.  435;  (3  Bro.  Pari. 
Cas.  204,  Tomliii*s  EditioD).  Upon  the  ground  of  a  community  of  in- 
terests in  the  common  objects  of  a  Bill,  Mr.  Chancellor  Kent  has  held, 
that  where  there  are  several  jqdgment  creditois,  claiming  by  seTeral  and 
distinct  judgments,  who  seek  the  aid  of  a  Court  of  Equity,  to  render 
their  judgments  available  against  certain  illegal  fraudulent  acts  of  the 
judgment  debtor,  equally  affecting  them  all,  they  might,  to  prevent  mul- 
tiplicity of  suits,  unite  in  one  Bill  for  themselves  alone,  and  were  not 
driven  to  maintain  separate  Bills ;  and  that  the  joint  Bill,  founded  on  such 
separate  judgments,  would  not  be  demurrable  for  multifariousness. 
Brinckerhoff  v.  Brown,  6  John.  Ch.  R.  150,  151.  See  also  S.  P.  Dix 
9.  Briggs,  9  Paige,  R.  595 ;  Sizer  «.  Miller,  9  Paige,  R.  605 ;  Post, 
§  286,  537,  537,  a.  But  it  may  perhaps  deserve  consideration,  whether  a 
common  interest  merely  in  the  result  of  a  suit  would  justify  such  a  Bill, 
since  it  would  not  involve  any  injury  to  any  joint  interest,  and  would  not 
be  for  the  common  benefit  of  all  creditors.  Can  several  underwriters  on 
the  same  policy  maintain  a  joint  Bill  for  a  discovery  of  facts  material  to 
their  several  defences  against  the  assured!  (See  Post,  §  537  and  note, 
537,  a,)  The  general  doctrine  is,  that  two  or  more  separate  creditors 
cannot,  for  themselves  alone,  maintain  a  joint  suit  for  an  account  of  assets 
against  the  executor  or  administrator ;  but  the  suit  in  such  a  case  must 
be  for  all  the  creditors,  or  a  distinct  suit  by  each  several  creditor.  See 
Leigh  V.  Thomas,  2  Ves.  313 ;  Brown  v.  Ricketts,  3  John.  Ch.  R.  555, 
556  ;  Ante,  §  100.  In  Birkley  v,  Presgrave,  1  East,  R.  227,  Lord  Ken- 
yon  said  :  —  *'  It  is  not  competent,  in  general,  to  file  a  Bill,  which  will 
conclude  the  interests  of  persons  not  named.  There  are,  indeed,  some 
excepted  cases  to  that  rule ;  as  in  the  instance  of  creditors,  one  of  whom 
may  file  a  Bill  for  himself  and  the  rest  of  the  creditors,  seeking  an  ac- 
count of  the  estate  of  their  deceased  debtor  for  payment  of  their  demands. 
But,  generally  speaking,  a  Court  of  Equity  will  not  take  cognizance  of 
distinct  and  separate  claims  of  different  persons  in  one  suit,  though  stand- 
ing in  the  same  relative  situation.  I  have  known  the  attempt  sometimes 
made,  where  an  estate  has  been  contracted  to  be  sold  in  parcels  to  many 
different  persons,  to  file  a  Bill  in  the  names  of  all  of  them  to  compel  a 
specific  performance;  which  has  been  constantly  refused.  Bills  in 
Equity  for  a  discovery,  are,  for  the  roost  part,  auxiliary  to  proceedings  in 
a  Court  of  Law :  and  it  does  not  follow,  that  a  Court  of  Equity  has  juris- 
diction over  the  subject-matter,  because  it  would  compel  a  diBcovery. 
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a  party  partially  interested  in  an  estate,  as,  for  exam- 
ple, a  tenant  for  life,  may  maintain  a  suit  to  set  aside 
a  conveyance  of  such  interest  fraudulently  obtained 
from  him  without  making  the  other  persons  interested 
in  the  estate  parties ;  for  they  have  no  concern  what- 
ever in  the  conveyance.* 

§  162.  The  same  principles  apply  to  persons,  who 
are  afiected  by  a  common  charge  or  burden  ;  for,  or- 
dinarily, they  must  all  be  made  parties,  not  only  for 
the  purpose  of  ascertaining  and  contesting  the  right  or 
title  to  it ;  but  also  for  the  purpose,  if  it  should  be  es- 
tablished, of  a  contribution  towards  its  discharge  among 
themselves.  Thus,  for  example  (as  we  have  already 
seen),  where  a  rent  charge,  charged  upon  several 
estates,  or  upon  one  estate  in  the  bands  of  diiSerent 
tenants,  is  sought  to  be  enforced  in  Equity,  all  the 
persons  in  interest,  as  owners,  or  tenants,  or  otherwise 
entitled,  are  required  (subject  to  the  exceptions  before 
stated)  to  be  made  parties.^     So,  where  a  judgment  is 


Such  a  proceeding  does  not  change  the  nature  of  the  jurisdiction  over  the 
original  matter.  The  objection,  therefore,  arising  from  multiplicity  of 
actions,  is  of  no  weight  in  a  case  like  the  present.  The  same  incon- 
venience would  exist,  if  there  were  many  persons  owners  of  different 
parts  of  a  cargo,  and  an  injury  were  to  happen  to  the  whole  from  th^ 
misconduct  of  the  captain.  They  must  all  bring  their  several  actions  for 
their  respective  losses,  and  no  objection  could  be  made  to  their  recovery." 
He  used  the  like  illustration  in  Rayner  v.  Julian,  2  Dick.  677.  In  gen- 
eral, too,  it  may  be  stated,  that  persons,  having  entirely  distinct  and  sep- 
arate interests^  and  not  having  any  community  or  priority  of  obligation  or 
duty,  or  connected  in  any  wrong,  are  not  to  be  joined  in  a  BiU  as  defend- 
ants, simply  because  the  plaintiff  has  a  similar  right  or  claim  against  each 
of  them.  Many  of  the  cases  on  this  subject  are  reviewed  in  the  learned 
opinion  of  Chancellor  Kent  in  the  case  in  6  John.  Ch.  R.  150 ;  Post, 
§  386  and  note,  S87,  a,  537  and  note,  537,  a. 

1  Henley  v.  Stone,  3  Beavan,  R.  355  ;  Post,  §  185. 

3  Ante,  §  93 ;  Anon.  Carey,  R.  33 ;  1  Eq.  Abridg.  73  ;  Harris  v.  In- 
gledew,  3  P.  Will.  93-94;  Attorney-General  v.  Jackson,  11  Yes.  367; 
Adair  v.  New  River  Company,  11  Yes.  444;  Benson  v.  Baldwin,  1 
Atk.  695. 
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a  lien  upon  diflerent  parcels  of  land,  if  the  owner  of 
one  parcel  seeks  to  exonerate  the  same,  and  to  obtain 
contribution,  he  must  make  all  the  owners  of  the  other 
parcels  parties ;  for  he  is  not  entitled  alone  to  an  as- 
signment of  the  judgment,  or  to  any  contribution, 
without  all  the  proper  parties  being  before  the  Court.^ 
^  163.  For  the  same  reasons,  where  debts  are 
charged  on  land  by  a  will,  in  aid  of  the  personal  assets, 
if  the  charge  is  sought  to  be  enforced  by  a  sale,  or  oth- 
erwise against  the  land,  the  heirs  or  the  devisees  af- 
fected thereby,  as  well  as  the  personal  representatives, 
are  ordinarily  necessary  parties.^  But  it  is  otherwise 
where  the  real  estate  of  the  deceased  party  is  by  stat- 
ute made  personal  assets  for  the  payment  of  his  debts 
(as  is  the  case  of  real  estate  in  British  India),  for 
there  it  is  unnecessary  to  make  the  heir  or  devisee  of 
the  estate  a  party  to  a  suit  for  the  administration  of  the 
assets.'    And  since  the  English   Statute  of  3  and  4 

1  Avery  t.  Patten,  7  John.  Ch.  R.  211 ;  Post,  ^  185. 

3  Berry  v,  Askham,  2  Vern.  26  ;  Post,  §  172 ;  Brown  v.  Weatherby, 
10  Sim.  R.  125 ;  S.  C.  12  Sim.  R.  6,  11,  12 ;  Post,  ^  176. 

3  Story  V,  Fry,  1  Younge  &  Coll.  New  R.  60.  The  same  doctrine  has 
been  adopted  by  the  Supreme  Court  of  the  United  States  in  cases  where, 
by  the  local  law,  lands  are  made  liable  for  the  payment  of  debts.  See 
Telfair  v.  Stead's  Ex*ots,  2  Cranch,  407,  418,  and  the  Statute  of  5 
Geo.  II.,  ch.  7,  ^  4,  making  lands  in  the  colonies  chargeable  with  the 
debts  of  the  party  ;  Post,  §  172,  180 ;  Goodchild  v.  Terrett,  5  Beavan,  R. 
398.  But  see  apparently  contra,  Brown  v,  Weatherby,  10  Sim.  R.  125. 
In  some  of  the  American  States  (as  in  Massachusetts),  a  sale  of  the  real 
assets  may  by  statute  be  made  for  the  payment  of  debts,  by  the  execu- 
tor or  administrator,  by  the  authority  of  the  proper  Court  of  Probate  or 
other  Court  of  Law,  upon  the  petition  of  the  executor  or  administrator,  and 
in  such  case  the  order  is  made  without  making  the  heir  or  devisee  a  party 
to  the  suit.  Ex  parte  Rulluff,  1  Mass.  R.  240 ;  Lessee  of  Grfgnon  v. 
J.  J.  Astor,  2  Howard,  Sup.  Ct.  R.  The  general  doctrine  is  also  now 
modified  in  England,  by  the  Orders  in  Chancery  of  1841,  dted  Ante, 
§  150,  note,  1  Craig  &  Phill.  377.  The  like  Rules  hare  been  adopted 
by  the  Supreme  Court  of  the  United  States.  See  Rules  49th  and  50th  of 
the  Rules  of  the  Supreme  Court  of  the  United  States,  January  Term, 
1842.   See  also  Ante,  §  87,  150. 
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William  lY.,  ch.  104,  which  makes  the  real  estate  of 
the  deceased  subject  to  his  debts,  it  does  not  seem 
necessary  to  make  the  heir  a  party  to  a  creditor's  Bill, 
in  order  to  establish  the  will  against  the  heir  ;  for  in 
such  a  case  the  claim  of  the  creditors  against  the  real 
estate  is  paramount  to  the  title  both  of  the  heir  and 
the  devisee.^  In  such  cases  the  real  estate  becomes 
legal  assets ;  but  the  testator  may  nevertheless  charge 
his  real  estate  by  devise  with  his  debts,  and  then,  it 
seems,  they  are  equitable  assets.^ 

^  164.  So,  on  the  other  hand,  where  a  BiH  is  filed 
to  have  the  benefit  of  a  charge  on  an  estate,  all  per- 
sons must  be  made  parties,  who  claim  an  interest  in 
the  charge.^  On  the  same  ground,  where  legacies  are 
made  chargeable  on  real  estate,  all  the  legatees, 
whose  legacies  are  so  charged,  should  be  made  parties 
to  the  Bill ;  although,  if  their  legacies  had  been  payable 
out  of  the  personal  estate  only,  all  the  legatees  need 


1  Goodchild  v,  Terrett,  5  Beavan,  R.  396.  The  Statute  provides,  that 
'*  When  any  person  shall  die  seised  of  or  entitled  to  any  estate  or  interest 
in  lands,  tenements,  or  hereditaments,  corporeal  or  incorporeal,  or  other 
real  estate,  whether  freehold,  customary  hold,  or  copyhold,  which  he  shall 
not  by  his  will  have  charged  with  or  devised  subject  to  the  payment  of  his 
debts,  the  same  shall  be  assets  to  be  administered  in  Courts  of  Equity  fot 
the  payment  of  the  just  debts  of  such  persons,  as  well  debts  due  on  simple 
contract  as  on  specialty ;  and  the  heir  at  law,  customary  heir,  or  devisees 
of  such  debtor,  shall  be  liable  to  all  the  same  suits  in  Equity  at  the  suit  of 
any  of  the  creditors  of  such  debtor,  whether  creditors  by  simple  contract 
or  by  specialty,  as  the  heirs  or  devisees  of  persons  who  died  seised  of 
freehold  estates  were  liable  to  in  respect  of  such  freehold  estates  at  the 
suit  of  creditors  by  special^  in  which  the  heirs  were  bound  :  provided, 
that,  in  the  administration  of  the  assets,  all  creditors  by  specialty  in 
which  the  heirs  are  bound,  are  to  be  paid  in  fiill  before  any  creditors  by 
simple  contract,  or  by  specialty  in  which  the  heirs  are  not  bound,  shall  be 
paid  any  part." 

>  Charlton  v.  Wright,  \2  Sim.  R.  274. 

3  Newton  v.  Earl  of  Egmont,  5  Sim.  R.  130 ;  S.  C.  4  Sim.  R.  685 ; 
Faithful  V.  Hunt,  3  Anst.  R.  751 ;  May  v.  Selby,  1  Younge  &  Coll.  New 
R.  335. 
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not  be  made  parties.^  But  persons,  having  a  prior 
interest  or  incumbrance  upon  the  property,  are  not  ne- 
cessary parties  to  such  a  suit ;  for  their  interests  are 
not,  and  cannot  be  touched  in  the  suit.^ 

^  165.  Upon  similar  grounds,  where  there  are  di- 
vers persons,  having  in  succession  an  interest  in  par- 
ticular property,  as  A.  for  life,  and  B.  in  remainder, 
there,  if  a  Bill  be  filed  to  transfer  the  property,  or  in 
any  other  manner  to  touch  the  rights  or  interests  of  all 
the  parties,  they  must  all  be  made  parties  to  the  Bill.' 
But,  as  -tenants  for  life  may  have,  in  certain  cases, 
rights  distinct  from  and  unconnected  with  those  in  re- 
mainder, such,  for  example,  as  a  right  to  a  partition 
for  life,  a  Bill  to  enforce  any  such  rights  may  be  main- 
tained without  the  remainder-man  being  made  a  party .'^ 

^166.  Upon  similar  grounds,  in  cases  of  persons, 
having  a  joint  interest  in  personal  estate,  such  as  the 
part-owners  of  a  ship,  all  the  persons  in  interest  must 
be  made  parties,  either  as  plaintiffs,  or  as  defendants, 
as  the  circumstances  of  the  case  may  require.'  Thus, 
if  an  account  is  sought  of  the  earnings  of  a  ship,  all 
the  part-owners  must  be  made  actual  parties  direcdy, 
and  not  by  a  Bill  merely  on  behalf  of  all,^  unless  in- 


J  Morse  v.  Sadler,  1  Cox,  R.  362;  Faithful  v.  Hunt,  3  Anst.  R.  751. 
In  the  case  of  Morse  v.  Sadler,  the  Bill  was  brought  by  one  legatee  on 
behalf  of  himself  and  all  the  legatees;  but  it  was  held,  that  they  must  all 
be  made  actual  parties,  as  the  legacies  were  charged  on  land. 

»  Parker  v.  Fuller,  1  Russ.  &  M.  656 ;  Ante,  §  149 ;  Post,  ^  193. 

3  Sherrit «.  Birch,  3  Bro.  Ch.  R.  229 ;  Mitf.  Eq.  PI.  by  Jeremy,  173, 
174  ;  Anon.  12  Mod.  R.  560;  Berry  v.  Askham,  2yem.  26;  Bayley  v. 
Best,  1  Russ.  &  M.  659  ;  Post,  ^  185. 

4  Bearing  v.  Nash,  1  Ves.  &  Beam.  551. 

ft  See  Calvert  on  Parties,  ch.  3,  ^  19,  p.  260  -263. 

6  Moffat  V.  Farquharson,  2  Bro.  Ch.  R.  338,  and  Mr.  Belt's  note ;  Mas- 
sey  t;,  Davis,  2  Ves.  jr.  317;  Ireton  v,  Lewis,  Rep.  Temp.  Finch,  96  ; 
East  India  Co.  v.  Neave,  6  Ves.  172,  185  ;  Perrott  v,  Bryant,  2  Younge 
&  Coll.  61,  68. 
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deed,  there  should  arise^  which  is  rarely  the  case,  the 
exception  of  numeiousness.^  On  the  oUier  hand,  if 
two  or  more  part-owners  or  others  are  liaUe  to  a  de- 
mand, all  the  parties  liable  must  be  brought  before  the 
Court;  and  unless  some  clear  exception  to  the  rule 
exists,  the  suit  cannot  be  proceeded  in  against  one 
alone.^ 

^  167.  Upon  similar  grounds,  wherever  a  suit  is 
brought  bj  or  against  partners,  all  of  them  must  be 
joined  in  tJie  suit,  either  as  plaintiffii,  or  as  defendants.^ 
And  if  one  of  the  partners  should  die,  and  a  remedy 
should  be  sought  in  Equity  against  his  personal  repre- 
sentative for  the  joint  debt,  the  surviving  partners 
should  also  be  made  parties ;  for  they  have  an  interest 
to  contest  the  debt,  and  a  right  to  be  heard  in  taking 
the  account.^     In  the  converse  case  of  a  suit  in  Equi- 

1  Good  «.  Blewit,  13  Yes.  307, 40L 

3  Jackson  v.  Rawlins,  2  Yero.  Id5 ;  Pieison  v.  Robinson,  3  Swanst. 
R.  139,  note  ;  Cowslad  «.  Cely,  Prec.  Ch.  83 ;  Weymouth  v.  Boyer,  I 
Yes.  jr.  416,  423.  So,  in  a  Bill  for  a  specific  performance  of  a  contract 
respecting  lands  (as  we  shall  presently  see),  the  only  proper  or  necessary 
parties  are  ordinarily  the  vendor  and  vendee.    Post,  ^  226,  b. 

3  Mofiat  «.  Farquharaon,  2  Bro.  Ch.  R.  338 ;  Ireton  «.  Lewis,  Rep. 
Temp.  Finch,  96  ;  Pierson  o.  Robinson,  3  Swanst.  139 ;  ViTeymouth  v. 
Boyer,  1  Yes.  jr.  417.  If  a  necessary  party  will  not  consent  to  be  made 
a  plaintiff,  though  his  interest  is  on  the  same  side  as  that  of  the  plaintiff, 
he  may  be  made  a  defendant.  Fallowes  v.  Williamson,  11  Yes.  313; 
Leigh  V.  Thomas,  2  Yes.  312,  313.  There  is  an  exception  in  the  case  of 
a  suit  brought  against  a  partnership,  where  there  is  a  dormant  partner ; 
for  the  plaintiff  has  his  election  to  make  him  a  party  or  not.  Hawley  v. 
Warner,  4  Cowen,  R.  717  $  Ex  parte  Hodgkinson,  Cooper,  Eq.  PI.  99, 
101 ;  Ex  parte  Norfolk,  19  Yes.  457 ;  Ex  parte  Layton,  6  Yes.  438 ;  Ex 
parte  Hamper,  17  Yes.  404.  It  seems  also,  that  in  a  suit,  brought  by 
partners,  a  dormant  partner  need  not  join,  if  the  defendant  has  been  con- 
tracted with  by  the  ostensible  partners  only.  But  the  authoiities  are  not 
clear  to  the  point.  See  CoUyer  on  Partnership,  ch.  5,  ^  1,  art.  4,  p. 
802,  and  cases  there  cited.  Calvert  on  Parties,  ch.  3,  §  15,  p.  260  -  263 ; 
Edwards  on  Parties,  52-59. 

4  Wilkinson  o.  Henderson,  1  Mylne  &  K.  582,  588 ;  Brown  «.  Weath- 
eiby,  12  Sim.  6,  9,  10  ;  Holland  «.  Prior,  1  Mylne  &  K.  237,  240  ;  De- 

£Q.  PL.  26 
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ty,  brought  against  the  surviving  partners,  to  receive 
payment  out  of  the  partnership  effects,  it  seems,  that 
the  same  rule  would  for  the  same  reason  prevail.^ 

167,  a.  The  same  rule  will  apply  to  a  case,  where 
a  creditor,  who  is  a  creditor  of  a  partnership  of  seven 
persons,  and  is  also  a  creditor  of  a  separate  partner- 
ship of  two  of  those  seven,  files  his  Bill  against  the 
personal  representatives  and  devisees  of  two  of  the 
deceased  partners  (one  belonging  to  each  firm),  and 
against  the  assignees  of  the  surviving  partners,  alleging 
that  the  joint  estate  is  insufficient  to  pay  the  joint 
debts,  and  praying  payment  out  of  the  real  and  per- 
sonal assets  of  the  deceased  partners ;  for  the  Bill  is 
not  multifarious,  and  will  be  sustained.^ 

▼aynes  v.  Noble,  Sleech's  case,  1  Meriv.  R.  639-572;  Pierson  v.  Robin- 
son, 3  Swanst.  R.  139.  See  also  Bowsher  v.  Watkins,  1  Russ.  &  Myl- 
ne,  277  ;  Scholefield  v.  Heathfield,  7  Sim.  667 ;  Davies  v.  Davies,  2 
Keen,  R.  534 ;  Butts  v.  Genung,  5  Paige,  R.  254 ;  Thorp  v.  Jackson,  2 
Younge  &  Coll.  553 ;  Post,  §  178  and  note.  See,  in  2  Keen,  R.  752,  the 
form  of  a  decree  to  take  an  account  of  a  deceased  partner's  interest, 
where,  ^nce  his  death,  new  partners  have  been  admitted. 

1  There  does  not  seem  to  be  any  case  directly  deciding  this  point ;  but 
the  analogous  case  of  joint  obligors,  in  ^  169,  is  in  its  fayor.  Another  ques- 
tion may  arise,  whether  the  surriying  partners,  suing  in  Equity  for  a  part- 
nership debt  or  claim,  are  bound  to  join  the  personal  representative  of  the 
deceased.     See  §  168,  note. 

»  Brown  v.  Weatherby,  12  Sim.  R.  6.  In  this  case.  Sir  L.  Shadwell 
said ;  '*  Here  a  creditor  of  the  partnership  of  the  seven,  who  is  also  a  creditor 
of  the  partnership  of  the  two  (those  two  being  two  of  the  seven),  has  filed 
his  Bill  against  the  personal  representatiyes  and  devisees  of  the  two  de- 
ceased partners,  and  the  assignees  of  the  surviving  partners,  alleging  that 
the  joint  estate  is  insufficient  to  pay  the  joint  debts.  Taking  ^at  to  be 
the  case,  the  plaintiff,  who  represents  the  joint  creditors,  has  a  right  to 
have  the  surplus  of  the  separate  estate  of  each  of  the  deceased  partners, 
which  may  remain  after  payment  of  their  separate  debts,  applied  to  pay 
such  part  of  the  partnership  debts,  as  the  joint  estate  may  not  be  sufficient 
to  satisfy.  Now  it  seems  to  me,  that  for  the  purpose  of  ascertaining 
what  is  the  surplus  of  the  separate  estate  of  A.,  one  of  the  deceased 
partners,  the  suit  must  be  conducted  in  such  a  manner  as  that  the  persons 
interested  in  the  separate  estate  of  B.,  the  other  deceased  partner,  shall 
know  what  is  the  true  surplus.     Because  it  is  of  very  little  use  to  have 
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^  168.  In  relation,  however,  to  the  case  of  part- 
owners  and  others,  engaged  in  a  common  adventure, 
in  order  to  ascertain,  whether  they  are  all  to  be  joined 
in  the  suit,  we  are  to  see,  not  only  whether  there  is  a 
joint  adventure,  but  whether  all  the  profits  and  losses 
are  to  be  borne  and  taken  by  all  in  certain  agreed 
proportions ;  or,  whether  some  are  to  share  a  propor- 
tion, only  as  a  mode  of  payment  of  wages.  In  the 
latter  case,  such  sharers  need  not  be  made  parties ;  in 
the  former  case,  they  must  all  be  made  parties,  or  the 
Bill  be  filed  on  behsdf  of  all.  Thus,  where  there  were 
a  number  of  fishing  boats  employed  in  a  particular 
fishery,  and  the  adventurers  consisted  of  the  owners  of 
the  boat,  the  owners  of  the  nets,  and  the  crew  of  the 
boat,  among  whom  the  proceeds  of  each  boat  were 
arbitrarily  divided,  according  to  a  particular  agree- 
ment, thus  sharing  the  profits  and  losses  of  the  adven- 

a  suit  in  order  to  ascertain  what  is  the  surplus  of  the  separate  estate  of 
A.,  condacted  in  such  a  manner  as  not  to  bind  those  who  are  interested 
in  the  separate  estate  of  B.  And  it  appears  to  me  that,  inasmuch  as  if 
those  interested  in  the  surplus  of  the  separata  estate  of  B.,  are  not  pre- 
sent in  a  suit  which  is  instituted  for  the  purpose  of  ascertaining  what  is 
the  surplus  of  the  separate  estate  of  A.,  as  against  the  persons  interested 
in  the  surplus  of  the  separate  estate  of  B.,  nothing  is  done.  Because, 
if  you  filed  a  separate  Bill  for  the  purpose  of  ascertaining  what  was  the 
surplus  of  the  separate  estate  of  B.,  you  would  have  to  do  all  over 
again,  in  that  suit,  that  which  was  before  done  in  the  suit  filed  for  the  pur- 
pose of  ascertainpg  what  was  the  surplus  of  the  separate  estate  of  A. : 
and  I  apprehend  that  it  was  upon  that  principle  that  Sir  John  Leach  decided 
in  the  case  of  Wilkinson  v.  Henderson.  And  though  I  admit  that  there 
may  be  some  inconvenience  resulting  from  making  all  the  parties  in- 
terested in  the  different  separate  estates,  parties  to  the  same  suit ;  yet  I 
am  iu  from  thinking  that  adl  inconvenience  is  avoided  by  instituting  sepa- 
rate suits  against  the  parties  interested  in  the  several  separate  estates. 
The  resuit  of  which  would  be  that  you  would  have,  as  against  the  parties 
interested  in  each  of  the  separate  estates,  to  make  out  that  you  have  duly 
administered  the  separate  estate  of  every  other  partner.  So  that,  as  it  ap- 
pears to  me,  unless  you  do  it  all  at  once  by  one  suit,  you  may  have  to  do, 
four  or  &ve  times  over,  that  which  you  have  done  once  already.*'  See 
also  Brown  «.  Douglass,  11  Sim.  R.  d83. 
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ture ;  it  was  held,  that  all  of  the  adventurers  ought 
to  be  parties  to  a  Bill  affecting  the  common  interest.^ 
But,  in  the  like  case,  if  the  crew  were  not  jointly  in- 
terested in  the  profits  and  losses,  but  were  to  receive 
a  certain  proportion  in  lieu  of  wages,  or  as  a  mode 
of  calculating  wages,  they  would  not  be  necessary 
parties.' 

^  169.  Upon  similar  grounds,  in  cases  of  joint  bonds 
or  obligations,  all  the  parties,  obligors,  and  obligees, 
are  required  to  be  made  parties  to  the  suit.'  It  has 
been  said,  that,  in  regard  to  the  obligors,  this  is  only 
a  rule  of  convenience,  and  to  save  those,  who  are 
severally  charged,  the  trouble  of  a  new  suit  for  a  con- 
tribution against  those,  who  are  not  charged,  and  not 
a  rule  of  necessity ;  and  therefore  it  may  be  dispensed 
with  in  certain  cases.^  This  is  true.  But,  then,  the 
exceptions  all  stand  upon  special  grounds;  and  the 
rule  is  now  firmly  established,  as  one  of  general  obli- 
gation, in  this  as  well  as  in  all  other  classes  of  cases. 
It  has  even  been  pressed  to  the  extent  of  declaring, 
that  where  the  bond  is  several,  as  well  as  joint,  all  the 
obligors,  whether  principals  or  sureties,  must  be  made 
parties,  to  avoid  circuity  of  action,  because  they  are 
not  only  entitled  to  contribution,  but  also  because  they 
are  entitled  to  have  the  assistance  of  each  other,  in 


I  Coppard  v.  Page,  1  Forrest,  R.  1 ;  S.  0.  9  Yonnge  &  Coll.  68. 

9  Perrott  v.  Bryant,  3  Yonnge  &  Coll.  61,  66,  68.  In  Scholeiield  v. 
Heathfield,  7  Sim.  R.  667,  the  Vioe-ChanoeUor  said ;  '^  I  can  understand, 
in  a  general  case,  that  there  may  be  a  suit  by  the  snrnving  partners  in  a 
firm,  which  comprehended  A.,  against  the  suni^g  partners  in  another 
firm,  which  also  comprehended  A.,  without  making  the  sereral  representa- 
tives of  A.,  a  party."    Post,  ^  178. 

3  Anon.  9  Freem.  R.  137;  Cockbumv.  Thompson,  16  Vee.  396  ;Ma- 
dox  V,  Jackson,  3  Atk.  406;  Ante,  ^  159;  Edwards  on  Parties,  99-109; 
Calvert  on  Parties,  ch.  3,  §  14,  p.  336-339. 

*  Cranborne  v.  Crispe,  Rep.  Temp.  Finch,  105. 


CB.  IV*]  PARTIES    TO    BILLS.  205 

taking  the  account  of  what  remains  due  on  the  bond.^ 
The  same  rule  is  also  applied,  where  one  of  the  obli- 
gors is  dead;  for  in  such  a  case  his  personal  repre- 
sentative, as  well  as  the  survivors,  must  be  made  par- 
ties, to  a  suit  in  Equity,  brought  for  payment  of  the 
debty  whether  it  be  for  payment  by  the  survivors  alone, 
or  out  of  the  assets  of  the  deceased.*  In  cases  also, 
where  a  suit  is  brought  against  a  surety,  founded  upon 
a  Bill,  alleging  that  the  principal  has  been  released 
with  the  consent  of  the  surety,  and  praying  payment 
of  the  surety,  the  principal  must  be  made  a  party ;  for 
perhaps  he  may  be  liable  to  contribute  to  relieve  the 
surety.^  There  are,  however,  exceptions  to  the  general 
rule  standing  upon  peculiar  grounds.  Thus,  if,  in  the 
case  of  a  joint  and  several  bond,  one  of  the  obligors 
(either  a  principal,  or  a  surety)  is  insolvent,  he  need 
not  be  made  a  pany.^  So,  if  the  suit  is  against  the 
principal  alone,  without  the  sureties,  the  latter  being 
insolvent,  or  not  having  paid  any  thing,  and  the  Bill 
of  the  plaintiff  seeks  nothing,  except  against  the  princi- 
pal, the  Bill  is  maintainable,  although   the  sureties 


1  Madox  V.  Jackson,  3  Atk.  406 ;  Angeistein  o.  Clarke,  2  Dick.  738 ; 
S.  C.  3  Swaost.  147,  note ;  Cockbom  «.  Thompson,  16  Yes.  326 ;  Bland 
9.  Winter,  1  Sim.  &  Stu.  246.  Lord  King,  in  CoUiDS  «.  Griffith,  2  P. 
WilL  313,  held  otherwise,  in  the  case  of  a  joint  and  several  bond,  upon 
reasoning,  which  it  seems  difficult  satisfactorily  to  answer.  The  same 
point  seems  to  have  been  held  in  Stanley  9.  Stock,  Mosely's  R.  383,  and 
in  Eq.  Abridg.  93,  K.  (1).  This  doctrine,  however,  hae  been  overruled 
in  the  later  43a8e8.  See  Madox  v.  Jackson,  3  Atk.  406;  Angerstein  v, 
Clarke,  S  Dick.  R.  738 ;  Cookbum  v,  Thompson,  16  Yes.  326 ;  Bland  v. 
Winter,  1  Sim.  ^t  Sta.  246. 

*  Madox  «.  Jackson,  3  Atk.  466  ;  Angerstein  v.  Clarke,  2  Dick.  738 ; 
Bland  «.  Winter,  1  Sim.  &  Stu.  246. 

s  Brooks  «.  Stuart,  1  Beavan,  R.  512,  519. 

4  Coekbom  o.  Thompson,  16  Yes.  326;  Madox  v.  Jackson,  3  Atk. 
406 ;  Angerstein  o.  Clarke,  3  Swanst.  R.  147,  note ;  S.  C.  2  Dick. 
738. 
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might,  if  the  plaintiff  had  so  elected,  have  properly 
been  made  parties.^ 

^  170.  Thirdly,  in  cases  of  Administration.  In  gen- 
eral it  may  be  stated,  that  wherever  the  personal 
assets  of  the  deceased  in  the  hands  of  his  executors 
or  administrators,  or  belonging  to  them,  may  be  af- 
fected by  the  decree,  they  should  be  made  parties.^ 
Therefore,  where  a  claim  to  the  property  in  dispute 
would  vest  in  the  personal  representative  of  a  deceased 
person,  such  representative  should  be  made  a  party. 
So,  where  there  is  a  trust  term  vested  in  executors  or 
administrators,  and  it  is  required  to  be  assigned,  they 
should  be  made  parties.  If,  in  such  cases,  there  is  no 
general  personal  representative  of  the  deceased,  an  ad- 
ministration will  nevertheless  be  necessary ;  although, 
where  it  can,  by  the  local  law,  be  so,  it  may  be  limited 
to  the  particular  subject-matter  of  the  suit.^  In  some 
cases,  indeed,  where  it  has  appeared  at  the  hearing, 
that  the  personal  representative  of  the  deceased  was 
not  a  party  to  the  suit*,  but  ought  to  be  so  in  the 
ulterior  proceedings,  the  Court  has  directed,  that  the 
representative  should  be  brought  in,  and  heard  in  the 
proceedings  before  the  Master,  without  requiring  the 
representative  to  be  made  a  party  by  the  Bill,  or  other- 


1  Cockborn  v.  Thompson,  16  Ves.  326;  Madox  «.  Jackson,  3  Atk. 
406 ;  Haywood  v.  Oey,  6  Madd.  R.  113 ;  Angeistein  v.  Clarke,  3  Swanst. 
147,  note ;  S.  C.  2  Dick.  738.  The  case  of  Chaplin  «.  Cooper,  1  Yes. 
&  Beam.  16,  has  been  thought  to  justify  the  conclusion,  that,  in  case  of 
a  joint  bond  by  a  principal  and  surety,  a  Bill  may  be  filed  by  the  principal 
alone,  without  the  surety,  to  restrain  the  creditor  from  proceeding  at  law 
to  enforce  a  joint  judgment  on  the  bond.  I  do  not  understand,  that,  upon 
its  actual  circumstances,  it  justifies  any  such  conclusion. 

3  Humphreys  v.  Humphreys,  3  P.  Will.  349 ;  Lane  v.  Fawlie,  2  Madd. 
R.  101 ;  Post,  ^  214;  Calvert  on  Parties,  ch.  3,  §  2,  p.  139-161 ;  Ed- 
wards on  Parties,  107-  128. 

3  Mitf.  Eq.  PI.  by  Jeremy,  178 ;  Fordham  v.  Rolfe,  1  Tamlyn,  R.  1. 
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wise.  In  such  a  case,  he  is  considered  as  a  party  in 
the  subsequent  proceedings.^ 

^171.  So,  in  all  cases,  where  a  suit  is  instituted 
respecting  the  trusts,  actual  or  constructive,  of  a  will, 
affecting  the  personalty,  as  for  the  payment  of  a  lega- 
cy,  or  an  annuity,  or  for  marshalling  assets,  or  for  the 
payment  of  debts,  or  for  the  distribution  of  the  resi- 
due, the  executor  or  administrator  must  be  made  a 
party.*  Even  the  insolvency  of  the  executor  or  ad- 
ministrator will  not,  in  such  a  case,  be  an  excuse  for 
not  making  him  a  party,  since  the  Bill  necessarily 
seeks  a  discovery  of  the  assets.^ 

^  172.  There  are  also  a  variety  of  cases,  in  which 
the  executor  or  administrator  (as  well  as  the  heir  or 
devisee)  must  be  made  a  party  to  a  Bill,  seeking  the 
enforcement  of  debts  against  the  real  estate,  which  are 
properly  and  primarily  chargeable  upon  the  personal 
assets,  but  which  are  also  chargeable  upon  the  real 
estate.^     Thus,  for  example,  where  a  testator  charges 


1  Mitf.  Eq.  PI.  by  Jeremy,  177,  178 ;  Ante,  ^  100,  note.  In  some 
cases  it  may  be  proper,  eyen  if  not  indispensable,  to  join  the  persona] 
representative  of  the  former  representative  of  a  deceased  person  as  a  co- 
defendant.  As,  for  example,  in  a  sait  by  a  creditor  against  the  present 
personal  representative  of  the  deceased,  the  former  representative,  who 
has  received  assets,  may  be  made  a  party.  This  subject  is  very  largely 
discussed  in  Holland  v.  Prior,  1  Mylne  Sl  K.  239-248.  See  Williams 
V.  Williams,  9  Mod.  R.  299. 

9  Cooper,  Eq.  PI.  34 ;  Ante,  $  140,  141,  149 ;  Post,  §  214.  It  seems, 
that  every  Bill,  brought  to  obtain  the  benefit  of  an  interest  accruing  by 
intestacy  in  the  general  assets,  must  not  only  make  the  personal  repre- 
sentative a  party,  but  it  must  further  charge,  that  there  is  a  surplus  be- 
longiDg  to  the  plaintiff  after  the  discharge  of  all  his  debts  and  all  incum- 
brances; otherwise  it  will  be  bad  on  demurrer.  Stephens  v.  Frost,  2 
Yoange  &  Coll.  297. 

3  Cooper,  Eq.  PI.  34,  35;  Ashurst  v.  Eyre,  2  Atk.  51 ;  S.  C.  3  Atk. 
341;  Ante,  §140,  141,  149. 

*  Mitf.  Eq.  PI.  by  Jeremy,  176  ;  Brown  v.  Weatherby,  10  Sim.  125  ; 
Calvert  on  Parties,  ch.  3,  $2,  p.  139-161;  Id.  $  3,  p.  163-170;  Ed- 
wards on  Parties,  107-128  ;  Id.  199- 130.    But  see  Goodchild  v.  Ter- 
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his  real  9  as  well  as  personal,  estate  with  Ae  payment  of 
his  debts;  inasmuch  as  the  personalty  is  by  the  known 
rules  of  law  first  chargeable  with  these  debts,  and  the 
real  estate  is  only  an  auxiliary  fund,  the  executor  or 
administrator  (as  well  as  the  heir  or  devisee)  is  an  in- 
dispensable party,  not  only  to  take  an  account  of  the 
assets,  and  to  disclose,  whether  there  is  any  deficiency 
(for  an  averment  to  that  effect  in  the  Bill  will  not  be 
sufficient) ;  but  also  to  make  the  decree  attach  primarily 
to  the  personal  assets^  and  secondarily  only  to  the  real 
estate.* 

^  173.  It  is  upon  the  same  ground,  that  where  an 
obligor,  or  covenantor,  has,  by  his  bond  or  covenant, 
bound  his  heirs  to  the  performance  of  the  obligation  or 
covenant,  if  he  should  die,  and  a  suit  should  be  brought 
to  enforce  the  obligation  or  covenant  in  Equity  against 
the  heir ;  in  such  a  case  the  executor  or  administrator 
would  be  a  necessary  party,  although  it  would  be  other- 
vnse  at  law;  for  the  natural  fiind  for  the  payment  of 
debts  is  the  personal  estate,  and  this  ought  first  to  go 
in  ease  of  the  land.' 

^  174.  In  support  of  this  doctrine  it  has  been  said, 
that  a  Court  of  Equity  delights  to  do  complete  justice, 
and  not  by  halves ;  as  first  to  decree  the  heir  to  perform 
the  covenant,  or  to  pay  the  bond,  and  then  to  put  the 
heir  upon  another  Bill  against  the  executor  or  admin- 
istrator, to  reimburse  himself  out  of  the  personal  assets, 
which,  for  aught  that  appears,  may  be  more  than  suffi- 

rett,  5  Beavan,  R.  398;  Ante,  ^  150  and  note,  163  and  note;  Post, 
§  180. 

1  FoTdham  v.  Rolfe,  1  Tamlyn,  1 ;  Mitf.  Eq.  PL  by  Jeremy,  176, 177 ; 
Harris  v,  Ingledew,  3  P.  WUl.  03, 04, 08 ;  Bmy  v.  Askham,  S  Yern.  96. 
See  Madox  v.  Jackson,  3  Atk.  406,  407 ;  Ante,  §  163  ;  Post,  §  176,  180. 

9  Knight  V.  Knight,  3  P.  Will.  333 ;  Cooper,  Eq.  PI.  38,  30 ;  Planket 
V.  Penson,  2  Atk.  51 ;  Madox  v.  Jackson,  3  Atk.  406 ;  1  Story  on  Eq. 
Jurisp.  §  571,  573 ;  Galton  v.  Hancock,  2  Atk.  432,  434,  435. 


CH.  IV.j  PARTIES    TO    BILLS.  209 

cient  tx)  answer  the  demand.^  But,  where  the  execu- 
tor  or  administrator  and  heir  are  both  brought  before 
the  Court,  complete  justice  may  be  done,  by  decreeing 
the  executor  or  administrator  to  perform  the  covenant, 
or  to  pay  the  bond,  as  far  as  the  personal  estate  will 
extend;  the  rest  to  be  made  good  by  the  heir,  out  of 
the  real  assets.' 

§  175.  Notwithstanding  the  apparent  reasonable- 
ness of  this  doctrine,  it  is  not  a  little  remarkable,  that 
Courts  of  Equity  have  refused  to  act  upon  it,  where  a 
mortgagee  brings  a  Bill  to  foreclose  the  mortgage 
against  the  heir  of  the  mortgagor ;  for  in  such  a  case, 
it  has  been  held,  that  although  the  mortgage  is  pri- 
marily a  debt,  charged  upon  the  personal  assets,  yet  it 
is  not  necessary  to  make  the  personal  representative  of 
the  mortgagor  a  party.  For  it  is  said,  that  the  mort- 
gagee is  not  in  any  ways  bound  to  intermeddle  with 
the  personal  estate,  or  to  run  into  an  account  thereof ; 
and,  if  the  heir  would  have  the  benefit  of  having  the 
personal  estate  applied  in  exoneration  of  the  real,  he 
must  enforce  that  right  by  filing  a  Bill.^ 

^  176.  Upon  the  same  ground  of  bringing  in  the 
party,  who  is  primarily  liable  for  the  debt,  in  aid  of 
him,  who  is  only  secondarily  liable,  and  thus,  without 
fiirther  litigation,  of  accomplishing  in  one  suit  complete 

1  Knight  V.  Knight,  3  P.  WiU.  333. 

9  Knight  V.  Knight,  3  P.  Will.  333 ;  Galton  v.  Hancock,  2  Atk.  436  ; 
Madox  V.  Jackson,  3  Atk.  406 ;  Cooper,  Eq.  PI.  38,  39.  There  is  an 
exception,  if  the  personal  representation  is  in  controyersy  in  the  Ecclesi- 
astical Coort ;  for  in  such  case,  the  representative-  being  made  a  party 
will  be  dispensed  with,  at  least,  where  the  Bill  is  for  discoyery,  in  order 
to  preserve  the  debt.  Plunket  v.  Penson,  3  Atk.  51 ;  Ante,  §  91 ;  Brad- 
shaw  V.  Outxam,  13  Yes.  334 ;  Daniel  v.  Skipwith,  2  Bro.  Ch.  R.  155, 
Mr.  Belt's  note. 

'  Doncombe  v.  Hanstey,  cited  3  P.  Will.  333,  Mr.  Gox's  note  (A) ; 
Cooper,  £q.  PI.  38.  See  Post,  §  186,  196 ;  Calvert  on  Parties,  ch.  3, 
$  3,  p.  167,  168. 

EQ.   PL.  27 
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justice  between  all  the  parties,  if  a  Bill  in  Equity  seeks 
satisfaction  of  a  debt  due  by  a  covenant  or  obligation, 
binding  the  heir  of  the  debtor,  out  of  real  assets  devis- 
ed by  the  debtor  to  a  devisee,  the  heir  of  the  debtor, 
and  also  his  personal  representative,  as  well  as  the  dev- 
isee must  ordinarily  be  made  a  party ;  for  if  any  assets 
have  descended  to  the  heir,  they  are  first  applicable  to 
the  discharge  of  the  covenant  or  obligation,  unless  the 
assets  devised  are  charged  with  debts  in  exoneration 
of  the  heir.^  So,  where  a  testator  has  devised  his  lands, 
and  has  subjected  the  timber  growing  thereon  to  his 
debts,  it  seems,  that  the  devisee,  as  well  as  the  personal 
representative,  should  for  the  same  reason  be  made  a 
party  to  a  Bill  by  a  creditor,  to  recover  his  debt.*  In- 
deed, it  has  been  said  to  be  a  general  rule,  that  wher- 
ever a  suit  is  brought  for  the  administration  of  the  real 
assets  of  a  testator,  the  heir,  as  well  as  the  devisee,  and 

1  Mitf.  Eq.  PL  by  Jeremy,  176 ;  Cooper,  Eq.  PL  38 ;  Gawler  v.  Wade, 

1  P.  WilL  99,  100 ;  Warren  v.  Stawell,  3  Atk.  125 ;  Gallon  ».  Hancock, 

2  Atk.  432  -438;  Brown  v,  Weatherby,  10  Sim.  R.  125 ;  S.  C.  12  Sim. 
R.  6,  11,  12.  Lands  in  the  hands  of  the  devisee  are  made  liable  to  the 
specialty  debts  of  the  testator  by  the  statute  of  3  and  4  WilL  &  Mary, 
ch.  14  ;  and  the  statute  authorizes  an  action  jointly  against  the  heir  and 
devisee  on  such  specialties.  By  analogy  to  the  proceedings  at  Law, 
Courts  of  Equity  seem  to  have  required  the  heir  and  devisee  to  be  joined 
in  suits  in  Equity  to  enforce  such  specialties.  Gawler  o.  Wade,  1  P. 
WilL  100 ;  Warren  ».  Stawell,  2  Atk.  125 ;  Gallon  v.  Hancock,  2  Atk. 
432,  433.     Why,  on  the  general  principles  stated  in  Knight  «.  Knight, 

3  P.  Will.  333,  the  heir  at  law,  as  the  party  primarily  bound  to  pay  the 
debt,  if  he  has  real  assets,  as  between  himself  and  the  devisee,  might  not 
be  made  a  party,  it  is  not  easy  to  say.  See  Gallon  r.  Hancock,  2  Atk. 
432-438. 

3  Wiser  v.  Blackley,  1  John.  Ch.  R.  437.  There  could  be  no  doubt 
in  the  common  case  of  a  Bill  brought  against  the  devisee,  to  have  the 
timber  applied  to  the  payment  of  his  debts.  The  only  doubt  seemed  to 
be,  whether,  in  a  suit  against  the  executor,  the  devisee  was  a  necessary 
parly,  though  he  might  be  properly  joined,  if  a  deficiency  of  assets  was 
suggested.  The  learned  Judge  simply  expressed  the  inclination  of  his 
opinion  in  the  case,  which  was  acquiesced  in.  Ante,  §  163  ;  Post, 
§  180. 
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the  per^nal  representatives,  are  necessary  parties.^ 
But  it  may  well  be  doubted,  whether  such  a  general 
rule  prevails  either  in  England  or  America.' 

^  177.  The  same  doctrine  is  applicable  to  the  case 
of  a  contract  for  the  purchase  of  lands,  where  either  of 
the  original  parties  dies  before  the  contract  is  complet- 
ed. If  a  Bill  is  brought  by  the  vendor,  to  compel  a 
specific  performance  of  the  contract,  the  purchaser 
being  dead,  the  personal  representative  of  the  purchas- 
er is  a  necessary  party;  because  the  personal  assets 
are  primarily  liable  for  the  debt.^  If.  the  Bill  further 
seeks  to  enforce  the  lien  for  the  purchase  money  on  the 
land  itself,  the  heirs  of.  the  purchaser,  if  it  is  intestate 
estate,  and  the  devisees,  if  it  is  devised,  are  necessary 
parties,  and  the  personal  representative  also;  for  the 
heirs  or  devisees  are  entitled  to  relief  over,  and  to  in- 
demnity from  the  personal  assets.^  On  the  other  hand, 
if  the  purchaser  should  die,  and  a  specific  performance 
should  be  sought  against  the  vendor  by  the  heirs  of  the 
purchaser,  who  are  treated  in  Equity  as  entitled  to  the 
benefit  of  the  purchase,  it  would  be  necessary  to  make 
the  personal  representative  also  of  the  purchaser  a 
party;  for  the  heirs  are  entitled  to  have  the  contract 
primarily  paid  or  discharged  out  of  the  personal  assets.^ 

§  177,  a.  In  like  manner,  if  the  vendor  should  die, 
and  his  personal  representative  should  seek  a  specific 
performance  against  the  purchaser,  the  heir  or  devisee 
of  the  vendor  should  also  be  made  a  party  to  the  Bill ; 


1  Brown  v.  Weatherby,  10  Sim.  R.  125;  S.  C.  12  Sim.  R.  6,  11,  12. 
See  Ante,  ^  163 ;  Poet,  $  180. 

2  See  Ante,  §  163 ;  Story  v.  Fry,  1  Younge  &  Coll.  New  R.  603  ; 
Tel&ir  o.  Stead's  Ex'ors,  2  Cranch,  R.  407,  418. 

3  Towneend  v.  Charapernowne,  9  Price,  130;  Ante,  §  160, 172, 177,  a. 

4  Smith  V.  Hibbard,  2  Dick.  730 ;  Townsend  v.  Champemowne,  9 
Price,  130 ;  Ante,  $  160. 

3  Champion  v.  Brown,  6  John.  Ch.  R.  402 ;  Ante,  $  160. 
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for  he  alone  is  competent  to  convey  the  legal  title  to 
the  estate  to  the  purchaser ;  and  the  latter  has  a  right 
to  know,  whether  there  is  any  sound  objection,  which 
the  heir  or  devisee  can  raise  against  the  contract.^ 

^  178.  And  not  only  are  the  personal  representatives 
of  the  deceased  proper  parties  in  cases  of  administra- 
tion, where  the  personal  assets  are  concerned ;  but 
third  persons,  who  may  have  possession  of  such  assets, 
or  may  be  liable  to  account  therefor,  may  also,  under 
particular  circumstances  (but  not  otherwise),  be  joined 
as  parties  in  such  a  Bill.^  Thus,  for  example,  if  there 
are  persons,  who  have  possessed  themselves  of  the 
estate  of  the  deceased,  or  are  his  debtors,  and  there  is 
collusion  between  them  and  the  personal  representa- 
tives, or  the  latter  are  insolvent,  a  creditor,  or  a  lega- 
tee, or  a  distributee,  may  make  such  third  persons 
parties  to  a  Bill  against  such  personal  representatives-' 
So,  if  the  executor  or  administrator  refuse  to  collect  an 
outstanding  debt  or  fund  belonging  to  the  assets,  the 
case  falls  within  the  like  predicament.^  So,  in  cases 
of  partnership,  if  the  survivors  become  insolvent,  a 
creditor  may  maintain  a  Bill  against  the  personal  rep- 
resentative of  a  deceased  partner,  and  join  the  surviv- 
ors as  parties  in  the  Bill.*  So,  a  residuary  legatee,  in 
-  ...  .    ■  ,  I.I 

1  Roberts  v.  Marchant,  1  Hare,  R.  647. 

*  See  Holland  v.  Prior,  1  Mylne  &  K.  240-244  ;  Beckley  v,  Dorring- 
ton,  West,  R.  169  ;  Doran  v.  Simpson,  4  Ves.  665 ;  Long  v.  Majestre,  1 
John.  Ch.  R.  305 ;  Post,  §  614  ;  Pearse  v,  Hewitt,  7  Sim.  247  ;  Lancas- 
ter V.  Evors,  4  Beavan,  R.  158. 

3  Newland  v.  Champion,  1  Ves.  105,  106 ;  Doran  v.  Simpson,  4  Ves. 
661 ;  Alsager  v.  Rowley,  6  Ves.  748  ;  Beckley  v.  Dorrington,  West,  R. 
169,  cited  6  Ves.  749  ;  Burroughs  r.  Elton,  11  Ves.  28,  35;  Gedge  v. 
Traill,  1  Russ.  &  Mylne,  281,  note;  Holland  v.  Prior,  1  Mylne  &  K. 
239-248 ;  Wilson  v.  Moore,  1  Mylne  &  K.  142  ;  Post,  ^  227, 614  ;  Lan- 
caster V.  Evors,  4  Beavan,  R.  158. 

*  Lancaster  v.  Evors,  4  Beavan,  R.  158. 

*  Newland  v.  Champion,  1  Ves.  105,  106 ;  Holland  v.  Prior,  1  Mylne 
&  K.  240,  244,  248 ;  Utterson  ».  Mair,  2  Ves.  jr.  95 ;  S.  C.  4  Bro.  Ch. 
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a  Bill  against  the  executor  for  an  account,  may  join 
the  surviving  partQers,  as  a  party  defendant,  in  order 
to  have  a  fiill  account  of  all  the  personal  assets  taken 
at  the  same  time,  even  without  any  charge  or  proof  of 
collusion.^  Indeed,  it  seems  now  to  be  held,  that  in 
all  cases  of  a  Bill,  to  obtain  satisfaction  of  a  debt  or 
claim  out  of  the  estate  of  a  deceased  partner,  his  sur- 
viving partners  may  be  joined  with  the  personal  repre- 
sentative of  the  deceased  partner,  without  stating  a 
case  either  of  collusion  or  insolvency,  upon  the  mere 
ground,  that  it  is  necessary  to  an  entire  account  of  the 
assets,  and  that  the  survivors  are  interested  to  contest 
the  demand  of  the  plaintiff,  and  of  all  other  persons 
claiming  to  be  joint  creditors.^ 

R.  270  ;  Ante,  ^  167.  Upon  the  same  ground,  if  a  suit  in  Equity  is 
brought  against  the  executors  of  a  deceased  partner  to  recorer  a  debt  from 
the  partnership  on  account  of  the  surviving  partners  being  insolvent,  the 
latter,  or  those,  who  represent  them,  it  should  seem,  ought  to  be  made 
parties,  as  proper  parties  to  the  account  and  as  primarily  liable  to  pay  the 
debt.  See  Hamersley  v.  Lambert,  2  John.  Ch.  R.  508 ;  Vulliamy  v.  No- 
ble, 3  Meriv.  R.  593 ;  Pierson  v.  Robinson,  3"  Swanst.  R.  139 ;  Wilkin- 
son V.  Henderson,  1  Mylne  &  K.  585 ;  Devaynes  v.  Noble,  Sleech's  case, 
1  Meriv.  R.  530,  547 ;  Ante,  ^  167. 

1-  Bowsher  «.  Watkins,  1  Russ.  &  Mylne,  277.  But  in  Davies  v.  Da- 
vies,  2  Keen,  R.  534,  Lord  Lang  dale  said,  that  the  decision  in  Bowsher 
9.  Watkins  vras  far  from  establishing  the  general  proposition,  that  in  eve- 
ry case  a  Bill  might  be  filed  against  an  executor  and  the  surviving  part- 
ner of  the  testator,  without  charging  or  proving  fraud  or  collusion  ;  and 
that  that  case  tamed  on  special  circumstances  ;  and  accordingly  he  over- 
ruled the  doctrine  in  the  case  before  him.  On  the  other  hand,  Mr.  Baron 
AldeiBon,  in  Thorpe  v.  Jackson,  2  YouDge  &  Coll.  553,  held,  that  to  a 
Bill  of  joint  creditors  against  the  estate  of  a  deceased  partner,  the  surviving 
partner  ought  to  be  made  a  party,  even  although  no  decree  is  sought 
against  him  ;  because  he  is  necessarily  interested  in  taking  the  accounts. 
Under  these  circumstances,  I  have  left  the  text  in  its  present  state.  See 
Ante,  §  167. 

3  So  the  doctrine  seems  laid  down  in  Newland  v.  Champion,  1  Ves. 
105.  It  was  directly  decided  by  the  Master  of  the  Rolls  in  Wilkinson  v. 
Henderson,  1  Mylne  &  K.  582,  and  it  was  recognized  by  Lord  Brougham 
in  Holland  «.  Prior,  1  Mylne  &  K.  240,  242-244,  where  he  applied  the 
doctrine  to  the  case  of  Uie  representative  of  a  deceased  representative. 
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§  179.  In  cases,  where  the  executor  or  administra- 
tor is  required  to  be  made  a  party,  it  is  not  sufficient, 
that  he  is  such  by  the  appointment  and  authority  of  a 
foreign  government ;  but  he  must  be  such  by  the  ap- 
pointment of  the  government,  within  whose  territorial 
dominions  the  suit  is  brought.  For  although  there 
may  be  personal  assets  in*  a  foreign  country,  and  a  per- 
sonal representative  constituted  there ;  yet  he  is  not 
properly  answerable  to  the  process  of  the  courts  of 
another  country ;  and  the  assets  received  by  him  must 
be  administered  according  to  the  laws  of  the  foreign 
country,  from  which  he  has  derived  his  authority.  In 
his  character,  therefore,  of  a  foreign  executor  or  admin- 
istrator, he  is  not  a  proper  or  necessary  party  to  sub- 
stantiate, or  to  repel,  a  demand  affecting  the  personal 

without  any  collusion  being  suggested  between  him  and  the  present  rep- 
resentative. Ante,  ^  167.  The  case  of  Wilkinson  v.  Henderson,  1 
Mylne  &  K.  582,  farther  decided,  that  a  joint  creditor  was  not  compellable 
to  pursue  the  surviving  partners  in  the  first  instance ;  but  he  might  resort 
at  once  to  the  assets  of  the  deceased  partner,  without  showing,  that  he 
could  not  obtain  full  satisfaction  from  the  survivors ;  leaving  it  to  the  per- 
sonal representative  of  the  deceased  partner  to  recover  from  the  survivors, 
what  upon  the  account  should  appear  to  be  due  from  the  survivors  to  the 
deceased  partner.  In  such  a  case,  however,  the  surviving  partner  is  prop- 
erly joined  as  a  party,  as  he  is  interested  in  contesting  the  demands  of  all 
the  joint  creditors,  though  no  decree  can  be  made  against  him  in  such 
suit.  See  also  Braithwaite  v.  Britain,  1  Keen,  R.  219 ;  Brown  v.  Weath- 
erby,  12  Sim.  R.  6,  11.  In  Long  v.  Majestre,  1  John.  Ch.  R.  305,  Mr. 
Chancellor  Kent  recognized  the  same  distinction  made  by  Lord  Hardwicke 
in  Newland  v.  Champion,  1  Yes.  105.  In  Simpson  «.  Yaughan,  2  Atk. 
33,  Lord  Hardwicke  said;  '^It  has  been  said  at  the  bar,  that  you  may 
make  any  person  a  defendant,  that  you  apprehend  has  possessed  himself 
of  assets,  upon  which  you  have  a  lien.  But  this  certainly  cannot  be  laid 
down  as  a  general  rule  ;  for  it  would  be  of  dangerous  consequence  to  in- 
sist, that  you  can  make  any  person  a  defendant,  who  has  assets,  unless 
you  can  show  to  the  Court,  he  denies  that  he  has  assets,  or  applies  them 
improperly."  In  Butts  v,  Genung,  5  Paige,  R.  254,  the  surviving  part- 
ner was  deemed  a  proper  party.  But  the  point  was  suggested,  whether, 
if  he  was  insolvent,  he  was  a  necessary  party ;  and  it  was  left  undecided. 
See  also  Davies  v.  Davies,  2  Keen,  534,  and  Thorpe  v.  Jackson,  2 
Younge  Sl  Coll.  554,  cited  in  this  section,  note  (1).    Ante,  ^  167. 
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assets  of  the  deceased  in  another  country,  where  the 
suit  is  brought/  and  a  personal  representative  of  the 
deceased,  appointed  in  the  country,  where  the  suit  is 
brought,  is  a  necessary  and  proper  party .^ 

^  180.  Fourthly.  In  cases  of  persons,  having  a 
title  to  real  estate,  as  heirs  at  law,  or  as  devisees, 
which  is  charged  with  or  Kable  for  debts.  We  have 
already  seen,  that  the  heir  and  devisee  must  be  made 
parties,  as  well  as  the  personal  representative,  to  a 
Bill,  which  seeks  payment  of  a  bond,  binding  the  heirs, 
out  of  the  estate  devised  by  the  debtor.^  The  like 
principle  .  applies  (as  we  have  also  seen  *)  to  the  case 
of  a  Bill  to  carry  into  execution  the  trusts  of  a  will  dis- 
posing of  real  estate  by  sale  or  charge  of  the  estate ; 
for  in  such  a  case  the  heir  and  devisee  (if  the  estate  is 
devised)  are  ordinarily  necessary  and  proper  parties.* 
The  heir  at  law  should  be  a  party,  because  it  is  prop- 

1  Story  on  Conflict  of  Laws,  ^  513,  514 ;  Mitf.  Eq.  PI.  by  Jeremy, 
177,  178;  Jaancey  v.  Sea]ey,  1  Vem.  R.  397;  Lowe  v,  Faiiiie,2  Madd. 
Ch.  R.  101 ;  Logan  v,  Fairlie,  2  Sim.  &  Stu.  284.  But  see  Sandilands 
V.  Innes,  3  Sim.  263,  and  Anderson  v.  Coanter,  2  Mylne  &  K.  763. 

2  Tyler  v.  Bell,  2  Mylne  &  Craig,  R.  89. 

3  Ante,  §  176 ;  Mitf.  Eq.  PI.  by  Jeremy,  176 ;  Gawler  v.  Wade,  1  P. 
Will.  99 ;  Chaplin  v.  Chaplin,  3  P.  Will.  367 ;  Galton  v.  Hancock,  2 
Atk.  433-438 ;  Madox  v,  Jackson,  3  Atk.  406 ;  Ashurst  v.  Eyre,  3  Atk. 
341 ;  Calvert  on  Parties,  ch.  3,  §  2,  p.  139-160 ;  Id.  §  3,  p.  161  - 170 ; 
Edwards  on  Parties,  107-  128  ;  Id.  129-136. 

*  Ante,  §  172,  176  ;  Mitf.  Eq.  PI.  by  Jeremy,  171,  172;  Ashurst  v. 
Eyre,  3  Atk.  341 ;  Brown  v.  Weatherby,  10  Sim.  R.  125.  But  see  An- 
te, §  163  and  note. 

5  But  see  Ante,  ^  163, 176 ;  Goodchild  v,  Terrett,  5  Beavan,  R.  398.  It 
is  said  in  the  text,  ordinarily;  because  if  the  heir  is  out  of  the  country,  or 
no  heir  can  be  found,  he  is  dispensed  with  as  a  party.  Ante,  j  87 ;  Mitf. 
Eq.  PL  171  - 173;  Gawler  v.  Wade,  1  P.  Will.  99,  100.  Sometimes  a 
decree,  confessedly  defective,  is  made  on  account  of  the  absence  of  an 
heir,  where  such  a  decree  can  properly  be  made.  Harris  v.  Bishop  of 
Lincoln,  2  P.  Will.  137 ;  Graham  v.  Graham,  1  Ves.  jr.  276.  Where 
no  heir  can  be  found,  it  is  usual  to  make  the  Attorney-General  a  party  in 
his  stead.  Hamberston  v.  Humberston,'  1  P.  Will.  332;  Mitf.  Eq.  PI. 
by  Jeremy,  172,  173. 
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er,  that  the  will,  if  there  is  one,  should  be  established, 
and  the  title  quieted  against  his  demand,  if  he  has 
any.^  The  devisee  should  be  a  party  to  vindicate  his 
own  interest,  and  to  contest  the  right  to  sell  or  charge 
the  estate.' 

§  181.  Upon  the  like  ground,  where  an  estate, 
which  is  mortgaged,  is  devised,  if  the  devisee  brings  a 
Bill  to  redeem,  and  seeks  to  have  the  will  established, 
the  heir  at  law  is  a  necessary  party.  But  it  will  be 
otherwise,  if  the  devisee  seeks  only  to  redeem  by  a 
title  derived  under  the  will.^  So,  if  the  object  of  the 
Bill  is  to  carry  into  effect  the  trusts  of  a  will,  by  rais-* 
ing  portions  for  younger  children  out  of  the  real  estate 
of  the  testator,  the  heir  at  law,  and  the  devisee  (if 
any  is  interested),  must  be  made  parties.^  However, 
(as  we  have  already  seen,)  where  the  olgect  of  a  Bill 
is  to  carry  into  effect  the  trusts  of  a  will,  if  the  will  is 
not  sought  absolutely  to  be  established,  and  the  heir 
cannot  be,  or  is  not,  brought  before  the  Court,  a  de- 
cree will  often  be  made  to  carry  into  eldect  the  trusts 
of  the  will,  leaving  the  heir  to  his  right  to  contest  it, 
in  any  manner,  in  which  he  may  be  enabled  to  do  it.^ 
So,  where  there  is  an  annuity  charged  on  lands,  if  the 

1  Mitf.  Eq.  PI.  by  Jeremy,  171,  172;  Ante,  §  163,  176.  • 
a  See  Mitf.  Eq.  PI.  by  Jeremy,  171  - 173 ;  Warren  ».  Stawell,  2  Alk. 
125;  Harris  v.  Ingledew,  3  P.  Will.  92,  98;  Jackson  v.  Radford,  4 
Price,  R.  274 ;  Attorney-General  v.  Green,  2  Bro.  Ch.  R.  492.  See 
also  Gallon  v.  Hancock,  2  Atk.  232-238;  Plunket  v.  Joice,  2  Sch.  & 
Lefr.  159  ;  Fordham  v.  Rolfe,  Tamlyn,  R.  1  and  note.  But  see  Ante, 
§  163,  176. 

3  Lewis  V.  Nangle,  2  Yes.  431;  S.  C.  Ambler,  R.  150.  See  also 
Colton  V,  Wilson,  3  P.  WUl.  190 ;  Morrison  v,  Arnold,  19  Ves.  673 ; 
Harris  ».  Ingledew,  3  P.  Will.  92,  94  ;  Calvert  on  Parties,  ch.  3,  §  6,  p. 
179  - 187 ;  Edwards  on  Parties,  87  -  98. 

4  Plunket  V.  Joice,  2  Sch.  &  Lefr.  159. 

5  Ante,  §  87  ;  French  v.  Baron,  2  Alk.  120 ;  Webb  v.  Lilcott,  3  Atk. 
25 ;  Banister  v.  Way,  2  Dick.  R.  599 ;  Gator  o.  Butler,  2  Dick.  438 ; 
Thompson  v.  Topham,  1  Younge  &  Jer.  556  ;  Harris  «.  Ingledew,  3  P. 
Will.  92, 94 ;  Mitf.  Eq.  PI.  by  Jeremy,  172, 173. 
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lands  are  sought  to  be  afiected,  the  heir  at  law  is  a 
necessary  party ;  but  it  is  otherwise,  where  the  suit  is 
only  for  a  personal  charge  against  the  personal  repre* 
sentative.^ 

^  1 82.  Fifthly,  in  cases  of  Mortgages.  Whenever 
the  interests  of  the  mortgagor  or  of  the  mortgagee  is 
concerned  in  any  suit,  brought  by  a  third  person  re- 
specting the  premises,  they,  like  other  parties,  are 
proper  parties  to  the  Bill.'  But  the  most  usual  cases 
are  those  of  suits  between  the  parties  themselves,  to 
redeem,  or  to  foreclose  the  mortgage.  And  this  admits 
of  two  difierent  considerations  :  (1 .)  Who  are  proper 
parties  to  a  Bill  to  redeem  :  (2.)  Who  are  proper  par- 
ties to  a  Bill  to  foreclose.  Each  of  these  heads  will  be 
examined  in  its  order.  And,  in  the  first  place,  who 
are  proper  parties  to  a  Bill  to  redeem,  as  plaintiffs.  If 
the  mortgagor  brings  the  Bill  against  the  mortgagee, 
there  having  been  no  death  or  assignment  on  either 
side,  and  no  other  circumstances  to  affect  the  case,  it  is 
of  course,  that  no  other  persons  but  them  need  be  made 
parties.  If  the  mortgagor  be  dead,  then  his  heir,  or  bis 
devisee,  if  the  estate  has  been  devised,  is  the  proper 
party  to  redeem,  if  it  be  a  mortgage  in'  fee  ;  and  if  it 
be  a  mortgage  for  a  term  of  years  only,  then  the  per- 
sonal representative  of  the  deceased.  If  two  estates 
are  mortgaged,  and  by  the  death  of  the  mortgagor  the 
equity  of  redemption  of  the  two  estates  is  vested  in 
different  persons,  all  of  them  must  be  made  parties  to 
a  Bill  to  redeem.^  If  a  Bill  to  redeem  charges,  that  a 
part  of  the  mortgage,  principal  and  interest,  has  been 
paid  by  the  mortgagor  in   his  lifetime,  the  personal 

1  WestOD  V.  Bowes,  9  Mod.  R.  309. 
'  Hoxie  V.  Carr,  I  Sumner,  R.  173. 

3  Cholmondeley  v.  Clinton,  3  Jac.  &  Walk.  1,  3.    See  also  Dexter  v. 
Arnold,  3  Sumner,  R.  109. 

EQ.  PL.  28 
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representative  of  the  mortgagor,  as  well  as  his  heir,  or 
devisee,  is  a  necessary  party,  to  take  the  acconnt  of 
w^hat  is  due  on  the  mortgage.^  Indeed,  as  the  per- 
sonal assets  are  usually  first  to  be  applied  in  exonera- 
tion of  the  real  estate  mortgaged,  it  would  seem,  that 
in  a  Bill  by  an  heir  or  devisee  to  redeem,  he  might 
properly  make  the  pergonal  representative  of  the  mort- 
gagor a  party  defendant,  in  order  to  have  the  assets 
so  applied ;  and  thus  to  relieve  himself  from  the  burden 
of  the  incumbrance.' 

^  1 83.  If  the  mortgagor  has  assigned  the  estate, 
subject  to  the  mortgage,  and  the  assignee  is  to  pay  ofi" 
the  mortgage  ;  then  the  assignee  may  maintain  a  suit 
to  redeem,  vnthout  making  the  mortgagor  a  party. 
But  if  the  assignment  be  of  the  whole  real  estate,  ab- 
solutely free  from  incumbrances,  then  the  mortgagor 
should,  or  at  least  may,  be  made  a  party,  in  order  to 
be  bound  by  the  decree,  and  to  assist  in  taking  the  ac- 
connt ;  he  being  primarily  liable  to  discharge  the  mort- 
gage. If  the  assignment  is  made  to  several  persons 
jointly,  all  of  them  should  be  parties  to  the  Bill  to 
redeem.' 


1  Cholmondeley  v.  CUnton,  8  Jae.  &  Walk.  135. 

9  Howell  V.  Price,  1  P.  WUl.  291 ;  Daniel  v.  Skipwith,  1  Harris.  Ch. 
Pract.  by  Newl.  30;  Waring  v.  Ward,  7  Ves.  336-340;  Bradshaw  v. 
Outram,  13  Ves.  234;  Doke  of  Cumberiand  i^.  Coddrington,  3  John. 
Ch.  R.  257;  Rylaod  v.  LaTouche,  2  Bligh,  R.  566,  584 ;  1  Story  on 
Equity  Jurisp.  ^  571-578;  Robinson  v.  Gee,  1  Yes.  352;  Knight  v. 
Knight,  3  P.  Will.  333,  and  note ;  King  v.  King,  3  P.  Will.  358.  There 
is  a  clear  distinction,  which  should  constantly  be  borne  in  mind,  between 
persons  who  are  indispensable  parties,  and  persons,  who  may  property  be 
made  parties,  and  yet  if  they  are  not,  the  suit  may  proceed  without  them, 
without  being  defective.  If,  upon  a  Bill  to  redeem,  it  should  be  charged, 
that  the  mortgage  debt  had  been  actually  extinguished  by  the  receipts 
and  profits  of  the  estate  by  the  mortgagee  during  the  life  of  the  mortgagor, 
tho  personal  representative  of  the  latter,  as  well  as  his  heir  or  devisee, 
should  be  a  party  to  the  BiU.  Ryland  v.  La  Toache,  2  Bligh,  R.  566, 
584 ;  Ante,  §  153,  175. 

3  Palmer  v.  Earl  of  Carlisle,  1  Sim.  &  Stn.  423,  425. 
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§  184.  Wheie  a  mortgagor  has  conveyed  his  equity 
of  redemption  to  trustees  for  the  benefit  of  his  other 
creditors,  the  trustees  alone  are  generally  the  proper 
parties  to  a  Bill  to  redeem,  and  not  any  of  the  creditors 
entitled  under  the  trust.'  But  a  special  case  may  ex- 
bt,  in  which  such  creditors  would  be  entitled  to  re- 
deem ;  as,  for  examine,  if  the  trustees  should  collude 
with  the  mortgagee,  or  should  refuse  to  sue,  or  should 
be  insolvent.^  Other  cases  may  also  be  put.  Thus, 
where  three  persons.  A.,  B.,  and  C,  made  a  mortgage 
of  real  property  for  the  debt  of  one  of  them,  A.,  to 
D.,  and  the  other  mortgagors  took  a  mortgage  of  the 
same  property  to  indemnify  themselves  for  the.  conse- 
quences of  joining  in  the  first  mortgage,  and  then  A. 
assigned  his  interest  in  the  same  property  to  three 
trustees  for  certain  scheduled  creditors,  who  were 
fifty-four  in  number ;  and  a  Bill  was  brought  by  the 
mortgagees,  B.  and  C,  against  D.,  to  redeem ;  it  was 
held,  that  the  creditors  named  in  the  schedule  were 
necessary  parties  to  the  Bill,  and  were  not  sufficiently 
represented  by  the  trustees.' 

§  1 85.  Hitherto,  we  have  been  considering  the  more 
simple  cases  of  Bills  to  redeem.  But,  in  many  cases, 
there  are  various  persons  having  a  privity  of  estate, 
under  or  with  the  mortgagor,  of  particular  interests, 
not  embracing  the  whole  fee,  who  are  entitled  to  re- 
deem. Such  persons  have  a  clear  right  to  disengage 
the  property  from  all  incumbrances,  in  order  to  make 
their  own  claims  beneficial  or  available.  Hence,  a 
tenant  for  life,  a  tenant  by  the  curtesy,  a  tenant  in 


1  Cooper,  Eq.  PI.  175 ;  Troughton  v.  Binkes,  6  Ves.  673,  675. 

s  Tiongbton  v.  Binkes,  6  Vee.  673,  676.  In  such  a  case,  the  Bill 
should  be  brought  on  behalf  of  all  the  creditors,  for  a  few  could  not  re- 
deem for  their  own  benefit.    Ibid. 

3  Holland  v.  Baker,  3  Hare,  R.  68. 
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dower  in  many  cases,  a  reversioner,  a  remainder-man, 
a  judgment  creditor  having  a  lien  on  the  estate,  a  ten- 
ant by  elegit,  and,  indeed,  every  other  person,  being  a 
subsequent  incumbrancer,  or  having  a  legal  or  equita- 
ble title  or  lien  on  the  premises,  already  subjected  to  a 
mortgage,  may  insist  upon  a  right  to  redeem,  in  order 
to  enforce  his  or  her  own  claims  and  interests  in  the 
land.^  In  such  cases,  the  plaintiff  should,  however,  for 
the  purposes  of  contribution  and  taking  a  conclusive 
account,  make  the  other  persons,  in  the  same  interest 
with  himself,  parties  (either  as  plaintiffs,  or  as  defend- 
ants, as  the  circumstances  may  require)  to  the  Bill  to 
redeem.^  A  question  has  been  made,  whether,  in  such 
cases,  the  other  parties  possessing  the  remaining  inter- 
ests are  absolutely  necessary  parties.  It  is  clear,  that 
they  are  so,  where  their  interests  may  be  affected  by 
the  decree.  And  it  has  been  recently  held,  that  they 
are  so  in  all  cases ;  and  that  a  person  having  a  partial 
interest  in  the  equity  of  redemption  cannot,  in  the 
absence  of  the  other  parties  interested  therein,  main- 
tain a  Bill  to  redeem.'  The  probable  ground  of  this 
opinion  is  (for  no  reasons  are  given  for  it),  that  it  is  to 
prevent  multiplicity  of  suits,  and  is  governed  by  the 
same  reasons,  which  apply  to  other  joint  or  successive 
interests  in  the  same  subject-matter. 

§  186.  Cases  often  exist  of  successive  mortgages 
under  the  same  mortgagor.  In  such  a  case,  the  second 
or  other  subsequent  mortgagee,  has,  upon  the  princi- 
ples already  stated,  a  right  to  redeem  either  one  or  all 


1  3  Story  on  Equity  Jurisp.  §  1033;  3  Fonbl.  Eq.  B.  3,  ch.  1,  f  6, 
note  (p). 

^  See  1  Story  on  Equity  Jurisp.  §  484-400;  Ante,  §  73,  76,  159, 
163,  165. 

3  Henley  o.  Stone,  3  Beavan,  R.  355 ;  Ante,  §  161. 
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of  the  antecedent  mortgages.^  To  a  Bill  brought  by 
him  for  such  a  purpose,  the  mortgagor,  or  his  heir,  or 
other  proper  representative  in  the  realty,  is  a  necessary 
party ;  for,  it  is  said,  the  natural  decree,  in  such  a  case, 
is,  that  the  second  mortgagee  shall  redeem  the  first 
mortgagee,  and  the  mortgagor  or  his  representative  in 
the  realty  shall  redeem  the  second,  or  stand  fore- 
closed.' And  a  Court  of  Equity,  in  such  a  case, 
endeavours  to  make  a  complete  decree,  that  shall  em- 
brace the  whole  sulgect,  and  determine  upon  the  rights 
of  all  the   parties  interested  in  the  estate.^    But,  in 


I  No  prior  mortgagees,  except  those,  who  are  parties  to  the  Bill,  would 
be  bound  by  the  decree.  See  the  cases  of  Finley  v.  Bank  of  United 
States,  11  Wheat.  R.  304,  and  Rice  v.  Page,  2  Sim.  R.  471,  which, 
though  cases  of  foreclosure,  may  furnish  an  analogy.  See  Delabere  v, 
Norwood,  3  Swanst.  R.  144,  note  ;  Grodfrey  v,  Chadwell,  3  Vem.  611 ; 
Haines  v.  Beach,  3  John.  Ch.  R.  459 ;  Ante,  ^  185. 

9  Ante,  §  186  and  note. 

'  Fell  9.  Brown,  3  Bro.  Ch.  R.  278 ;  Palk  v.  Clinton,  12  Yes.  58,  59 ; 
Fsrmer  v.  Curtis,  2  Sim.  R.  466 ;  Hobart  v.  Abbott,  2  P.  Will.  643  ; 
Adams  «.  St.  Leger,  1  B.  &  Beatt.  181, 185 ;  Ante,  §  175 ;  Post,  §  196 ; 
Lord  Thurlow,  in  Fell  v.  Brown,  2  Bro.  Ch.  R.  278,  pushed  this  doctrine 
80  far,  as  to  deny  the  second  mortgagee  a  right  to  redeem,  where  the  heir, 
being  abroad,  could  not  be  made  a  party.  Why,  in  such  a  case,  a  decree 
might  not  be  made,  allowing  the  second  mortgagee  to  redeem,  without 
more,  especially  if  he  prays  no  more,  it  is  not  easy  to  say.  In  Palk  v. 
Clinton,  12  Yes.  58,  the  Master  of  the  RoUs  (Sir  William  Grant),  with- 
out negatiying  such  a  proceeding  or  decree,  said  it  would  be  rery  unusual, 
unless  the  mortgagor  were  before  the  Court.  A  case  might  easily  be 
supposed,  where  such  a  decree  would  be  the  only  proper  decree ;  as  where 
the  first  mortgagee  was  in  possession,  and  the  second  mortgagee  wished 
to  obtain  the  possession,  and  to  redeem ;  yet  his  own  mortgage  was  not, 
by  any  breach  of  the  condition,  capable  of  being  enforced  against  the  mort- 
gagor. In  such  a  case,  the  mortgagor  might  be  a  proper  party,  if  to  be 
found ;  but  if  not  to  be  found,  it  would  be  hard  to  say,  that  the  second 
mortgagee's  right  to  redeem  was  suspended.  Lord  Hardwicke,  in  Howes 
V.  Wadham,  Ridg.  Rep.  Temp.  Hardw.  199,  stated  the  general  reasoning 
for  making  the  heir  a  party  in  such  a  case,  in  these  words :  —  **  It  is  true, 
that  a  person,  who  takes  a  subsequent  security,  may  be  compelled  to  re- 
deem the  first ;  but  then  the  account  must  be  entire,  and  the  redemption 
entire  and  conelusiYe  upon  all  parties,  and  all  the  securities  brought  before 
the  Court.    And,  in  the  present  case,  the  account  could  not  be  conelusiYe • 
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such  a  case,  it  seems,  that  the  personal  representative 
of  the  mortgagor  would  not  be  a  necessary  party,  even 
though  it  might,  perhaps,  be  competent  to  make  him  a 
party.^ 

^  187.  Where  a  Bill  is  brought  to  redeem  by  the 
party  entitled  to  the  equity,  against  a  purchaser,  who 
is  asserted  to  have  had  notice  of  the  equity,  but  who 
has  purchased  from  a  person,  who  had  no  notice,  it 
seems,  that  the  proper  representatives  of  the  latter 
should  be  brought  before  the  Court,  since  their  inter- 
est may  be  affected  by  the  decree,  and  they  can  prop- 
erly set  up  the  defence  of  want  of  notice.* 

^  188.  The  next  consideration  under  this  head  is, 
who  are  the  proper  parties  to  be  made  defendants  in 
a  Bill  to  redeem  ?  In  general  terms,  it  may  be  stated, 
that  all  persons  ought  to  be  made  parties,  whose  in- 
terests or  rights  may  be  affected  by  the  decree.*  The 
mortgagee  is,  of  course,  the  only  necessary  and  proper 


for  want  of  the  heir  of  the  mortgagor  before  the  Court,  who  may  traverse 
such  account.  And,  therefore,  the  party  who  redeems,  may  pay  such  a 
sum  to  redeem  the  term,  which,  when  examined  into,  there  may  not  be  so 
much  money  due  as  against  the  heir.  And  the  Court  will  not  lead  a  pur- 
chaser into  a  snare ;  and  the  Court  will  not  do  a  vain  thing,  that  is,  decree 
an  account  between  the  parties,  which  may  be  opened  hereaAer  by  other 
parties ;  for  that  would  be  endless ;  and,  therefore,  the  Court  will  not 
make  a  decree,  till  it  can  make  a  complete  one.*' 

A  Fell  V.  Brown,  9  Bro.  Ch.  R.378 ;  Ante,  §84,  173,  175,  176;  Post, 
§  196. 

3  Lowther  v.  Carlton,  3  Atk.  138.  Mr.  Calvert,  in  his  Treatise  on  Par- 
ties (p.  18),  considers  this  case  as  an  anomaly,  and  says,  that  it  is  not 
correctly  reported  ;  and  he  gives  a  fuller  statement  of  it  from  the  plead- 
ings on  record,  by  which,  it  seems,  that  the  BiU  sought  an  account  of  the 
sums  received  under  the  mortgage,  in  taking  which  account  the  asognee 
of  the  mortgagee  had  a  right  to  the  assistance  of  his  assignor.  But  there 
was  a  waiver  at  the  hearing  of  any  account  of  the  rents  and  profits  re- 
ceived by  the  assignor  (Lord  Wharton),  and  Lord  Haidwicke  put  his 
decision  expressly  on  the  other  ground. 

3  See  Calvert  on  Parties,  ch.  3,  §  6,  p.  179  - 187 ;  Edwards  on  Pai- 
.ties,  87-98. 
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party  in  all  cases,  where  there  is  no  other  outstanding 
interest  under  him.  If  the  mortgage  is  in  fee,  and 
the  mortgagee  is  dead,  the  heir  at  law  of  the  mortga- 
gee, or  other  person,  in  whom  the  legal  estate  is  vest- 
ed by  devise  or  otherwise,  must  be  made  a  party ;  be- 
cause he  has  the  legal  title,  and  is  to  be  bound  by 
the  decree.  And  the  personal  representative  of  the 
mortgagee  also  must  be  made  a  party ;  because,  gener- 
ally, he  is  entitled  to  the  mortgage  money,  when  paid, 
as  it  is  to  be  returned  to  the  same  fund,  out  of  which 
it  originally  came.^  But  if  the  mortgage  is  of  a  term 
of  years,  created  by  the  owner  of  the  fee,  the  per- 
sonal representative  of  the  mortgagee  only,  without 
the  heir  at  law,  is  the  proper  party ;  {or  he  alone  is 
interested  in  the  term,  unless  the  term  has  been  dis- 
posed of  in  favor  of  third  persons ;  in  which  case  they 
also  should  be  made  parties.^ 

§  189.  Where  the  mortgage  has  been  absolutely  as- 
signed by  the  mortgagee,  without  the  authority  and 
privity  of  the  mortgagor,  it  is  not  necessary,  in  a  Bill 
brought  by  the  latter  to  redeem,  to  make  any  person 
but  the  last  assignee  a  party  to  the  Bill,  however  many 
mesne  assignments  have  been  made;  for,  in  such  a 
case,  the  last  assignee  is  understood  to  have  contract- 
ed, not  only  to  stand  in  the  place  of  the  original  mort- 
gagee, and  to  represent  him,  but  also  to  stand  in  the 
place,  and  as  the  representative  of  all  the  other  mesne 
assignees,  until  the  title  was  taken  by  himself;  and 
he  may  accordingly  be  decreed  to  convey #'  Where 
the  assignments  have  been  made  with  the  authority 


1  Cooper,  Eq.  PL  37 ;  Anon.  3  Freem.  53 ;  Claikson  v.  Bowyer,  3 
Vera.  66  ;  Dexter  v.  Aroold,  1  Sumner,  R.  109. 

3  Osboorn  v.  Fallows,  1  Rubs.  &  Mylne,  741 ;  Cooper,  Eq.  PI.  37. 

3  Hill  V.  Adams,  3  Atk.  39  ;  Chambers  v.  Goldwin,  9  Ves.  368,  369 ; 
Bishop  of  Winchester  v.  Beavor,  3  Ves.  315,  316. 
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and  privity  of  the  mortgagor,  whether  any  intermedi- 
ate assignees  should  be  made  parties  or  not,  must  de- 
pend upon  circumstances,  that  is  to  say;  whether  they 
have  any  interests,  which  are  recognized,  and  to  be 
asserted  and  protected;  for  if  the  assignments  are 
absolute,  and  the  amount  due  on  the  mortgage  is 
clearly  stated  and  admitted  in  the  assignments,  there 
is  no  ground,  on  which  either  the  original  mortgagee, 
or  the  mesne  assignees,  need  be  made  parties,  since 
there  is  nothing  to  settle  between  them. 

^  190.  But  where  the  mortgagor  seeks  in  his  Bill 
an  account  of  rents  and  profits,  or  other  sums  received 
by  the  mortgagee  before  the  assignment,  the  mortga- 
gee should  be  made  a  party  to  the  Bill,  as  well  as  the 
assignee ;  for  he  is  a  necessary  party  to  the  account.^ 

^191.  Where  the  mortgagee  has  not  assigned  his 
whole  interest  in  the  mortgaged  property,  but  he  re- 
tains an  interest  in  it  in  part,  he  is  a  necessary  party, 
as  well  as  the  assignee,  to  a  Bill  to  redeem.^  So, 
where  there  are  successive  mortgages,  the  second 
embracing  a  part  only  of  the  estates  comprehended  in 
the  iirst ;  if  the  second  mortgagee  brings  a  Bill  to  re- 
deem the  first  mortgagee,  and  the  equity  of  redemp- 
tion of  the  mortgagor  in  the  different  estates  has  be- 
come vested  in  different  persons,  all  of*  them  should 
be  made  parties  to  the  Bill ;  for  they  are  all  interested 
in  taking  the  account.^ 

^  1 92.  Where  the  mortgagee  has  assigned  his  whole 
interest  upon  certain  trusts,  the  trustee,  and  cestuis  que 


1  Anon.  2  Freem.  R.  59;  Lowther  v.  Carlton,  2  Atk.  139. 

s  Hobait  o.  Abbott,  2  P.  Will.  643 ;  Norrish  v.  Marshall,  6  Madd.  R. 
475. 

3  Palk  V.  Clinton,  12  Ves.  48;  Cholraondeley  «.  Clinton,  2  Jac.  & 
Walk.  134. 
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trust  (or  beneficiaries),  are  equally  necessary  parties  to 
the  Bill  to  redeem.^ 

^  193.  (2.)  In  the  next  place,  who  are  the  proper 
parties  on  a  Bill  to  foreclose  a  mortgage.'  And  first, 
as  defendants.  And  here,  the  same  general  doctrine 
may  be  asserted,  that  all  persons,  whose  interests  are 
to  be  afiected  or  concluded  by  the  decree,  ought  to  be 
made  parties.  Therefore,  all  persoBS,  having  an  in- 
terest in  the  equity  of  redemption,  should  be  made 
parties  to  a  Bill  of  foreclosure,'  and  a  fortiori  to  a  Bill 
to  sell  the  mortgaged  property;  for  it  will  not  in 
general  be  sufficient,  if  the  equity  of  redemption  is 
conveyed  or  devised  to  a  trustee  in  trust,  to  bring  him 
before  the  Court ;  but  the  cestuis  que  trust  (the  benefi- 
ciaries) also  should  be  made  parties.^  If,  on  the  other 
hand,  the  cestuis  que  trust  are  brought  before  the  Court, 
it  should  seem,  that  the  trustees  are  not  indispensa- 
ble parties.*  So,  if  the  equity  of  redemption  belongs 
to  difierent  persons  as  devisees,  or  as  legatees,  having 
charges  thereon,  all  of  them  should  be  joined  as  de- 
fendants.^ And  hence  it  has  been  asserted  to  be  the 
general  (although  not  the  universal)  rule,  that  all  in- 
cumbrancers, as  well  as  the  mortgagor,  should  b^ 
made  parties,  if  not  as  indispensable,  at  least  as  proper 
parties  to  such  a  Bill,  whether  they  are  prior  or  sub- 


1  Whistler  «.  Webb,  Bnnb.  R.  63 ;  Wetherell «.  Collins,  3  Madd.  R. 
365;  Drew  v.  Ham&n,  6  Piice,  R.  319. 

'  See  Calvert  on  Parties,  ch.  3,  §  6,  p.  179-187;  Edwards  on  Par- 
ties, 87-98. 

s  CaWerley  v.  Phelps,  6  Madd.  331 ;  Whistler  v.  Webb,  Bonb.  R.  63 ; 
Howes  V.  Wadham,  Ridg.  Rep.  Temp.  Hardw.  199. 

♦  Ibid. ;  Post,  §  207. 

s  Slade  0.  Rigg,  3  Haxe,  R.  36.  See  also  Holland  y.  Baker,  3  Hare, 
R.  68,  73. 

<  McGown  V.  Torks,  6  John.  Ch.  R.  460. 

£Q.    PL.  29 
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sequent  incumbrancers.*  There  are  certainly  some 
acknowledged  exceptions ;  such,  for  example,  as  where 
a  second  mortgagee  brings  a  Bill  to  foreclose  against 
the  mortgagor,  and  a  third  mortgagee ;  for  in  such  a 
case  the  first  mortgagee  need  not  be  made  a  party.' 
And  it  may  now  well  be  doubted,  whether  in  any  case 
it  is  necessary  for  a  puisne  mortgagee,  who  seeks  to 
sustain  a  Bill  of  foreclosure  against  the  mortgagor  and 
subsequent  mortgagees  to  himself,  to  make  any  prior 
mortgagee  to  himself  a  party  to  the  Bill.'  If,  indeed, 
any  incumbrancers  (whether  prior  or  subsequent)  are 
not  made  parties,  the  decree  of  foreclosure  does  not 
bind  them,  as,  also,  a  decree  of  a  sale  would  not.  The 
prior  incumbrancers  are  not  bound ;  because  their  rights 
are  paramount  to  those  of  the  foreclosing  party.*  The 
subsequent  incumbrancers   are   not   lx)und ;    because 


1  Finley  v.  Bank  of  United  States,  U  Wheaton,  R.  304;  Bishop  of 
Winchester  v.  Bearor,  3  Ves.  315-317;  Haines  v.  Beach,  3  John.  Ch. 
R.  459;  Bishop  of  Winchester  v.  Paine,  U  Ves.  198;  Mondey  v.  Mon- 
dey,  1  Ves.  &  Beam.  223 ;  Cockes  9.  Sherman,  2  Freem.  R.  14 ;  S.  C. 
Sherman  v.  Cox,  3  Ch.  Rep.  83  [46] ;  Ensworth  v,  Lambert,  4  John. 
Ch.  R.  604 ;  McGown  v.  Yorks,  6  John.  Ch.  R.  450.  But  see  Rose  v. 
Page,  2  Sim.  R.  471 ;  Odell  ft  Graydon,  6  Bro.  Pari.  R.  67,  Tomlin's 
£dit. ;  Ante,  §  164. 

3  Rose  9.  Page,  2  Sim.  R.  471 ;  Delabere  v.  Norwood,  3  Swanst.  R. 
144,  note.     See  Post,  note  (1) ;  Calvert  on  Parties,  ch!  1,  §  1,  p.  13,  14. 

3  In  Richards  v.  Cooper,  5  Beavan,  R.  304,  it  was  held,  that  a  puisne 
mortgagee  may  sustain  a  Bill  of  foreclosure  against  the  mortgagor  and 
mortgagees  subsequent  to  himself,  without  making  the  prior  mortgagee  a 
party.  Indeed  it  is  not  easy  to  perceive  any  very  good  reason,  why  in 
such  a  case  any  subsequent  mortgagee  should  be  positively  required  to  be 
a  party,  although,  at  the  election  of  the  plaintiff,  he  may  properly  be 
made  a  party.  It  is  one  thing  to  allow  a  subsequent  mortgagee  to  be 
made  a  party,  and  quite  another  thing  to  insist,  that  he  must  be.  The 
reason  for  the  distinction  is  stated  in  the  text.  See  also  Slade  v.  Rigg, 
3  Hare,  R.  35,  38. 

4  Finley  v.  Bank  of  United  States,  11  Wheaton,  R.  304 ;  Delabere  «. 
Norwood,  3  Swanst.  R.  144;  Shepherd  v.  Gninnett,  3  Swanst.  R.  151; 
Rose  V.  Page,  2  Sim.  R.  471. 
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their  interests  would  otherwise  be  concluded  without 
any  opportunity  to  assert  or  protect  them.^ 


1  Haines  v.  Beach,  3  John.  Ch.  R.  459  ;  Draper  v.  Earl  of  Clarenddn, 
2  Vern.  518 ;  Godfrey  v.  Chadwell,  2  Vern.  601 ;  Morret  v.  Westeme,  2 
Vern.  663 ;  Hobart  v.  Abbott,  2  P.  Will.  643 ;  Sherman  v.  Cox,  3  Ch.  R. 
83  [46] ;  S.  C.  Cockes  v.  Sherman,  2  Freem.  14,  Mr.  HoYenden's  note. 
In  Bills  of  foreclosure,  it  is  usual  to  put  an  interrogatory  to  the  mortgagor, 
&c.,  whether  there  are  any,  and  what  incumbrancers;  and  if  the  answer 
states  any,  it  has  always  been  the  practice  to  make  them  parties.  Per  coun- 
sel arguendo  in  Bishop  of  Winchester  v.  Beavor,  3  Ves.  315.  There  is  a 
leaaoQ  stated  by  Lord  Alvanley  in  this  case,  why  they  should  be  made 
parties;  and'that  is,  that  otherwise,  if  the  mortgagor  should  redeem,  the 
Court  would  be  guilty  of  the  injustice  of  compelling  the  mortgagee  to 
reoooTey  to  the  mortgagor,  where  it  would  appear  by  his  own  answer, 
that  he  had  no  right  to  it,  whereby  he  might  possess  the  legal  title,  and 
thus  keep  off  thereby  the  other  incumbrancers.  If  the  mortgagor  is  an 
in&nt,  the  Court  will  inquire  by  the  Master,  if  it  is  for  his  interest  to 
have  a  sale,  and  if  it  is,  will  decree  a  sale.  Mondey  v,  Mondey,  1  Yes. 
&  Beam.  223.  See  also  Goodier  v.  Ashton,  18  Yes.  83.  In^  the  former 
case,  the  sale  was  by  consent.  In  America,  it  is  a  common  course  to  de- 
cree a  sale,  instead  of  a  foreclosure,  as  well  in  the  case  of  adults  as  of 
infants.  Mills  v.  Dennis,  3  John.  Ch.  R.  367.  Brinckerhoff  v.  Thalha- 
mer,  2  John.  Ch.  R.  486.  In  Rose  v.  Page,  2  Sim.  R.  471,  the  Yice- 
Cbancellor  decided,  that  to  a  Bill  by  a  second  mortgagee  to  foreclose 
against  the  mortgagor  and  a  third  mortgagee,  the  first  mortgagee  was  not 
a  necessary  party,  because  his  rights  were  paramount.  The  same  point 
was  decided  as  to  prior  annuitants  in  Delabere  v.  Norwood,  3  Swanst.  R. 
144,  note ;  and  a  distinction  was  there  taken  between  prior  annuitants  and 
sabsequent  annuitants,  the  latter  being  proper,  though  not  necessary  par- 
ties; for  they  are  compellable  to  join  in  the  sale  of  the  mortgaged  property. 
The  cases  in  the  text  in  3  Yes.  315, 11  Wheat.  R.  304,  3  John.  Ch.  459, 
seem  to  treat  all  incrumbrancers  as  necessary  parties.  Perhaps  all  the 
authorities  may  be  reconciled  by  considering  all  incumbrancers  proper  par- 
ties, although  not  in  all  cases  indispensable  parties.  See  1  Harrison,  Ch.  Pr. 
by  Newl.  p.  30,  edit.  1808.  Since  the  preceding  remarks  were  written,  I 
hare  read  Mr.  Calvert's  observations  on  the  same  subject.  (Calv.  on 
Parties  in  £q.  128-138.)  He  has  made  a  collection  of  the  authorities 
applicable  to  the  point,  how  far  all  subsequent  incumbrancers  should  be 
made  parties.  These  authorities  are  not  all  easily  reconcilable  ;  and  Mr. 
Calvert  has  deduced  the  conclusion  from  a  review  of  all  of  them,  that  the 
question  is  still  left  undecided  in  England.  Two  propositions  are  stated 
by  him  to  be  clear.  (1.)  That  mortgagees  have  been  allowed  to  fore- 
close in  the  absence  of  subsequent  incumbrancers;  for  which  he  cites 
Needier  v.  Deeble,  1  Ch.  Cas.  299 ;  Roscarick  v.  Barton,  1  Ch.  Cas.  217  ; 
Greshold  v.  Marsham,  2  Ch.  Cas.  171 ;  Cockes  v.  Sherman,  2  Freem.  R. 
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^  194.  Upon  similar  grounds,  if  there  is  a  principal 
mortgage,  and  another  mortgage  as  collateral  security 
for  the  former,  both  mortgagors  must  be  made  parties 
to  a  Bill  of  foreclosure ;  for  the  second  mortgagor  has 
a  right  to  redeem,  and  be  present  at  the  account,  to 
prevent  the  burden  ultimately  falling  on  his  estate  to  a 
larger  amount,  than  the  first  estate  might  be  sufficient 
to  satisfy.^  But  incumbrancers,  who  become  such  pen- 
dente  lite^  are  not  deemed  necessary  parties,  although 
they  are  bound  by  the  decree;  for  they  can  claim 
nothing,  except  what  belonged  to  the  person,  under 
whom  they  assert  tide,  since  they  purchase  with  con- 
structive notice ;  and  there  would  be  no  end  to  suits,  if 
a  mortgagor  might  by  new  incumbrances,  created  pen- 
dente  litCj  require  all  such  incumbrancers  to  be  made 
parties.^  For  a  similar  reason,  if  a  mortgagee  has  de- 
signedly made  several  conveyances  in  trust,  in  order  to 

13;  S.  C.  3  Cfa.  Rep.  83  [46];  Lomax  v.  Hide,  2  Vern.  185;  Draper  o. 
Clarendon,  3  Vern.  518  ;  Godfrey  v.  Chadwell,  3  Vern.  601,  and  Morret 
0.  Westeme,  2  Vern.  661.  (3.)  That  the  decree  of  foreclosure  is  not 
conclusive  upon  subsequent  mortgagees,  who  are  absent ;  and  that  upon 
proof  of  collusion  they  hare  been  allowed  to  open  the  account ;  for  which 
he  cites,  Needier  v.  Deeble,  1»  Ch.  Cas.  299;  Cockes  o.  Sherman,  2 
Freem.  14 ;  Lomax  v.  Hide,  2  Vern.  185 ;  Draper  v.  Clarendon,  2  Vern. 
518.  Upon  principle,  he  thinks,  that  subsequent  incumbrancers  are  not 
necessary  parties,  although  it  may  be  proper  to  make  them  parties  with  a 
view  to  a  final  settlement  of  the  rights  of  all  the  persons  in  interest. 
There  is  much  good  sense  in  this  conclusion,  as  well  as  in  the  reasoning, 
by  which  he  sustains  it.  Perhaps,  the  solicitude  of  Courts  of  Equity  to 
make  a  final  settlement  of  the  rights  of  all  persons  interested  in  such  a 
suit  has  carried  them  to  an  extent  scarcely  justifiable  in  point  of  principle 
or  convenience.  Lord  Alvanley  seems  to  have  felt  this,  when,  in  the 
Bishop  of  Winchester  v.  Beavor,  3  Ves.  jr.  317,  he  said;  *'The  usual 
and  common  practice,  almost  without  exception,  is,  to  make  all  incumbran- 
cers parties.  I  hope,  that  the  Court  is  not  bound  to  insbt  upon  all  incum* 
brancers  being  parties."    See  Ante,  §  146,  175,  186. 

1  Stokes  V.  Clendon,  3  Swanst.  150 ;  S.  C.  cited  in  2  Bro.  Ch.  R.  276, 
Mr.  Belt's  note. 

9  Bishop  of  Winchester  «.  Paine,  11  Yes.  194,  197  ;  Garth  v.  Ward, 
2  Atk.  174. 
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entangle  the  title,  and  to  render  it  difficult  for  the  mort- 
gagor or  his  representatives  to  redeem,  the  Court  will 
not  hold  the  plaintiff  bound  to  trace  out  all  the  persons, 
who  have  an  interest  in  such  trusts,  in  order  to  make 
them  parties.^  The  same  principle  would  seem  to  ap- 
ply to  the  converse  case  of  a  mortgagor,  creating  such 
trust  conveyances  in  order  to  entangle  the  title,  and  to 
prevent  the  mortgagee  from  a  foreclosure ;  for  in  such 
a  case  the  acts  would  be  treated  as  a  fraud  upon  the 
rights  of  the  other  party. 

^  195.  It  follows  of  course  from  what  has  been  al- 
ready suggested,  that  upon  a  Bill  of  foreclosure  the 
mortgagor  himself  is  a  necessary  party,  as  well  as  the 
incumbrancers,  whenever  he  possesses  any  right,  which 
may  be  affected  by  the  decree ;  for  he  is  a  proper  party 
to  the  account  of  what  is  due  on  the  mortgage ;  and 
ultimately  he  is  entided  to  redeem  against  all  the  in- 
cumbrancers, as  the  person  having  the  ultimate  in- 
terest.* And,  besides,  (as  has  been  already  stated,) 
the  ordinary,  or,  as  it  is  usually  expressed,  the  natural 
decree  in  such  a  case  is,  that  the  mortgagor  shall  be 
foreclosed,  if  he  does  not  redeem  the  other  mortgagees, 
who  are  before  the  Court.' 

^  196.  If  the  mortgagor,  who  is  owner  of  the  fee, 


1  Yates  V.  Hambly,  S  Atk.  937. 

*  Hallock  V.  Smith,  4  John.  Ch.  R.  649;  Fanner  v.  Cartis,  3  Sim. 
R.  466 ;  Fell  r.  Brown,  2  Bro.  Ch.  R.  276 ;  Palk  v.  Clinton,  12  Vea. 
58,59. 

3  Biid. ;  Ante,  §  186.  Where  the  Bill  to  foreclose  is  brought  by  a 
seeond  mortgagee,  the  heir  of  the  mortgagor  is  a  necessary  party,  though 
the  second  mortgage  comprises  only  a  part  of  the  estates  in  the  fiist 
mortgage.  Paik  v.  Clinton,  12  Ves.  48,  58.  It  is  not  important  in  this 
respect,  whether  the  mortgage  be  in  fee,  or  by  the  creation  of  a  term  of 
years  in  the  mortgagee ;  for  the  heir  in  each  case  must  be  made  a  party, 
88  he  alone  is  interested  ;  and  the  personal  representative  has  nothing  in 
the  term  so  created,  any  more  than  in  Uie  fee.  Bradshaw  v.  Outram, 
13  Yes.  235. 
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should  die,  his  heir  is  an  indispensable  party  to  a  Bill 
to  foreclose ;  so  that,  if  he  be  without  the  jurisdic* 
tion  of  the  Court,  the  cause  cannot  be  further  pro- 
ceeded in.*  But,  ordinarily,  it  is  not  necessary  to 
bring  the  personal  representative  of  the  mortgagor,  in 
such  a  case,  before  the  Court ;  for  the  heir  alone  has  a 
right  to  the  equity  of  redemption,  which  it  is  sought  to 
foreclose ;  and  the  mortgagee  is  under  no  obligation  to 
intermeddle  with  the  personal  assets,  or  to  seek  an  ac- 
count thereof.^  If  the  heir  would  have  the  benefit  of 
any  payments  made  by  the  mortgagor,  or  his  personal 
representative,  he  must  establish  it  by  proofs;  and  he 
has  no  right  to  insist,  that  in  such  a  suit  the  personal 
representative  shall  be  joined  to  relieve  him  by  pay- 
ment out  of  the  personal  assets ;  but  he  must  bring  his 
own  Bill  against  such  representative  for  such  a  relief.^ 
The  only  cases,  in  which  the  personal  representative  is 
necessary  to  be  made  a  party  to  a  Bill  of  foreclosure, 
seem  to  be,  where  he  has  an  interest  in  the  equity  of 
redemption;  as,  for  example,  where  the  mortgagor  was 


'  Fell  V.  Brown,  2  Bro.  Ch.  R.  276,  278 ;  Howes  r.  Wadham,  Ridg. 
Rep.  Temp.  Hardw.  199 ;  Palk  v.  Clinton,  13  Yes.  48,  58 ;  Fanner  v. 
Curtis,  2  Sim.  R.  466.  But  see  in  Leonard  v.  Morris,  9  Paige,  R.  90, 
the  effect  of  the  New  York  statutes  on  this  subject. 

«  Ante,  §  175. 

3  Buncombe  v,  Hanstey,  3  P.  Will.  333,  Mr.  Cox's  note ;  Ante,  §175, 
186.  But,  although  the  personal  representative  ordinarily  is  not  in  such 
a  case  a  necessary  party,  the  mortgagee  may  at  his  election  make  him  a 
party,  and  seek  payment  of  the  money  out  of  the  personal  assets,  and  the 
deficiency  only  against  the  heir.  Bradshaw  v.  Outram,  13  Yes.  235.  In 
1  Harris.  Ch.  Pr.  by  Newland,  p.  30  (1808),  it  is  said,  that  to  a  Bill  for 
the  sale  of  mortgaged  property,  the  personal  representative  of  the  mort- 
gagor must  be  a  party ;  for  the  personal  estato  must  be  first  applied  and 
exhausted,  before  the  Court  will  decree  the  real  estate  to  be  sold ;  and  for 
this  is  citod  a  MS.  opinion  in  Daniel  v.  Skipwith.  The  same  point  was 
decided  in  Christopher  v.  Sparke,  2  Jac.  &  Walk.  229.  What  is  the 
tfue  ground  of  this  distinction  between  a  decree  to  foreclose,  and  a  decree 
to  sell  ?    Ante,  §  175. 
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possessed  of  a  term  of  years,  which  he  has  mortgaged ; 
for  in  such  a  case,  the  equity  belongs  to  the  personal 
representative,^  and  payment  is  sought  out  of  the  per- 
sonal assets ;  ^  or  where  the  Bill  seeks  not  only  a  fore- 
closure, but  a  decree  against  the  personal  representa- 
tives for  any  deficiency  in  the  estate  to  pay  the  debt.* 
If  the  mortgage  comprises  both  freehold  and  leasehold 
estates,  the  heir  and  the  personal  representative  must 
both  be  made  parties  to  the  Bill  to  foreclose,  as  indeed 
they  would  be  to  a  Bill  to  redeem.* 

^  197.  Where  the  mortgagor  has  conveyed  his 
equity  of  redemption  absolutely,  the  assignee  only  need 
be  made  a  party  to  the  Bill  to  foreclose.  If  the  mort- 
gagor has  devised,  or  conveyed  the  mortgaged  property 
in  trust,  the  trustees,  as  well  as  the  cestms  que  trust  (or 
beneficiaries),  are  necessary  parties  to  the  Bill  to  fore- 
close.^ If  he  has  assigned  the  equity  in  the  different 
estates  mortgaged  to  several  persons,  they  must  all  be 
brought  before  the  Court  as  parties,  if  the  foreclosure  is 
sought  of  all  the  estates.^  So,  if  the  mortgagor  has 
assigned  his  equity  absolutely  to  several  persons  jointly, 
they  must  all  be  made  parties.''  If  the  mortgagor  has 
become  bankrupt,  and  his  estate  is  assigned  under  the 
bankrupt  laws,  his  assignees  only  need  be  made  parties 
to  the  Bill.* 

^  198.  Where  the  mortgagor  has  devised  his  estate 

1  Bradshaw  v.  Outram,  13  Ves.  235. 

>  Bradshaw  v,  Oatram,  13  Ves.  235;  Cholmoodeley  v.  Clinton,  2  Jac. 
&  Walk.  135. 

3  Leonard  v.  Morris,  9  Paige,  R.  90. 

4  Robins  v.  Hodgson,  cited  1  Harris.  Ch.  Pr.  by  Newl.  30  (1808)  ; 
Ante,  §  182. 

^  Giflard  v.  Hort,  1  Sch.  &  Lefr.  386  ;  Post,  (  207. 
0  Ante,  §  182. 
7  Ibid. 

«  Adams  v.  Holbrook,  1  Harris.  Ch.  Pr.  by  Newl.  30  (1808);  Ante, 
$  189. 
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in  Strict  settlemeot,  it  will  be  sufficient  to  bring  the 
persons  entitled  to  the  life  estate,  and  other  prior  in- 
terests, and  the  persons  m  esse^  who  have  the  first 
estate  of  inheritance,  before  the  Court.*  And  where 
the  estate  is  entailed,  it  is  sufficient  to  bring  the  first 
tenant  in  tail  in  esse  before  the  Court,  if  there  be  no 
prior  estates ;  for  in  such  cases  he  is  treated,  upon  the 
principles  already  stated,  as  sufficiently  representing 
all  the  interests  of  all  the  persons  claiming  in  privity 
under  the  mortgagor,  in  a  Bill  to  foreclose.^ 

^  199.  Secondly;  let  us  next  consider,  who  are  the 
proper  parties,  as  plaintilSs,  to  a  Bill  to  foreclose.  And, 
generally,  it  may  be  said,  (as  has  been  already  stated,) 
that  all  those^  who  have  an  interest  in  th6  mortgage, 
and  may  be  afiected  by  the  decree,  are  proper  parties.^ 
If  the  mortgagee  alone  has  any  interest,  he  is,  of  course, 
the  only  necessary  party.  If  the  mortgagee  has  made 
an  under  mortgage,  as  a  security  for  a  smaller  sum  than 
is  due  on  the  mortgage,  and  the  under  mortgagee 
brings  a  Bill  to  foreclose,  the  original  mortgagee  is  a 
necessary  party ;  because  the  latter  has  a  right  to  re- 
deem the  under  mortgagee ;  and  thus,  also,  a  second 
account  of  what  is  due  upon  the  original  mortgage  is 
prevented.^  If  the  mortgagee  has  assigned  the  mort- 
gage absolutely,  the  assignee  or  assignees  only  seem  to 
be  indispensable  parties.^ 


1  Blount  r.  Earl  of  Winterton,  1  Harris.  Ch.  Pr.  by  Newl.  29  (1808)  ; 
Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  133. 

9  Ante,  §  144-146;  Yates  v.  Hambly,  2  Atk.  238;  Reynoldson  «. 
Perkins,  Ambler,  R.  563 ;  Gore  9.  Stackpole,  1  Dow.  R.  18 ;  Hopkins 
V.  Hopkins,  1  Atk.  690;  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  133; 
Fish  wick  v.  Lowe,  1  Cox,  R.  411. 

3  Ante,  ^  193 ;  Call  v,  Mortimer,  1  Harris.  Ch.  Pr.  by  Newl.  30 
(1808) ;  Leonard  v.  Morris,  9  Paige,  R.  90. 

4  Hobart  v.  Abbott,  2  P.  Will.  643 ;  Cooper,  Eq.  PI.  37. 

^  Lewis  V.  Nangle,  2  Yes.  231 ;  S.  C.  Ambl.  R.  150 ;  Ante,  $  153. 
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§  200*  If  the  mortgagee  is  dead,  his  personal  repre- 
sentative is  the  proper  plaintilSf  to  bring  the  Bill ;  for, 
ordinarily,  the  mortgage  money  belongs  to  the  per- 
sonal assets,  and  draws  after  it  the  mortgaged  estate, 
as  an  incident.^  But  if  the  mortgage  be  of  a  fee,  the 
heir  also  of  the  mortgagee  is  a  necessary  party  (either 
as  plaintiff,  or  as  defendant);  for  he  is  the  owner  of 
the  legal  title,  although  but  a  trustee  for  the  personal 
representative  ;^  and,  if  the  mortgage  is  redeemed,  he 
alone  is  competent  to  reconvey.' 

^  201.  And  it  may  be  generally  stated,  that  all  per- 
sons, who  have  the  legal  interest  in  the  mortgage,  as 
well  as  those,  who  have  the  equitable  interest  therein, 
are  necessary  parties  to  a  Bill  to  foreclose.  There 
can  be  no  redemption  or  foreclosure,  unless  all  the  per- 
sons entitled  to  die  whole  mortgage  money  are  before 
the  Court.  Thus,  for  example,  a  person,  entitled  to  a 
part  only  of  the  mortgage  money,  cannot  file  a  Bill  to 
foreclose  the  mortgage  as  to  bis  own  part  of  the  mon- 
ey ;  but  all  the  other  persons  in  interest  must  be 
made  parties.^  So,  if  the  mortgage  has  been  made  to 
a  trustee  in  trust,  all  the  cestuis  que  trust  (or  beneficia- 
ries) should  be  made  parties,  as  well  as  the  trustee,  to 
the  Bill  to  foreclose/ 

^  202.  Upon  the  same  ground,  if  the  mortgagee,  or 
his  assignee,  has  by  deed  or  will  settled  the  mortgaged 


1  Freake  v.  Horaley,  2  Fieem.  R.  180 ;  S.  C.  3  £q.  Abridg.  77;  1  Ch. 
Gas.  51 ;  Bradshaw  v.  Outram,  13  Ves.  234. 

s  Scott  «.  Nicoll,  3  Ruas.  476 ;  Wood  v.  WilliamB,  4  Madd.  R.  186  ; 
Clarkaon  «.  Bowyer,  2  Vern.  67 ;  Meeker  v.  Tanton,  2  Ch.  Caa.  29 ; 
Ante,  §  74,  a. 

3  Ibid. 

4  Palmer  v.  Earl  of  Carlisle,  1  Sim.  &  Stu.  426  y  Wing  v.  Davis, 
7  Greenl.  R.  31 ;  Lowe  v.  Morgan,  1  Bro.  Ch.  R.  368. 

s  Wood  V.  Williams,  4  Madd.  R.  186 ;  Lowe  v.  Morgan,  1  Bro.  Ch. 
R.  368.    Bat  see  Montgomeiie  v.  Earl  of  Bath,  3  Yes.  560 ;  Post,  $  207. 

EQ.  PL.  30 
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estate  in  strict  settlement,  the  first  person  in  esse,  en- 
titled to  a  vested  estate  of  inheritance  in  remainder, 
and  all  persons  entided  to  prior  estates,  and  their 
trustees,  if  there  are  an  j,  are  necessary  parties  to  the 
Bill  of  foreclosure.^ 

^  203*  Sixthly,  in  cases  of  Legacies  and  Charges  un- 
der Wills.^  We  have  already  had  occasion  to  antici- 
pate much,  which  would  be  apjHt>priate  to  this  head, 
and  to  state,  that  in  the  case  of  a  pecuniary  legacy,  no 
other  person,  except  the  executor,  is  ordinarily  a  neces- 
sary party  to  a  Bill  to  enforce  the  payment  of  it  out  of 
the  assets.'  But  if  there  is  a  deficiency  of  assets,  and 
it  so  appears  by  the  Bill,  the  Bill  should  either  make 
all  the  other  legatees  parties  to  the  suit  by  name, 
or  it  should  be  brought  on  behalf  of  all  of  them ;  so, 
that  they  may  have  their  rights  ascertained,  and 
otherwise  have  the  benefit  of  the  decree/  So,  where 
several  legacies  are  given,  which  are  to  be  increased 
or  diminished  according  to  the  state  of  the  funds,  it  is 
proper,  that  a  Bill,  filed  by  one  legatee,  should  be  on 
behalf  of  all.* 

^  204.  We  have  also  seen,  that  where  the  residue 
is  bequeathed  to  several  legatees,  all  of  them  should 


1  Blount  V,  Earl  of  Winterton,  1  Harris.  Ch.  Pr.  by  Newl.  99 
(1808);  Ante,  ^144-147. 

9  See  Calyert  on  Parties,  ch.  3,  ^  4,  p.  179-175 ;  Edwards  on  Par- 
ties, 136  - 140. 

3  Ante,  $  105,  138,  139;  Wiser  v.  Blaohley,  1  John.  Ch.  R.  438; 
Peacock  v.  Monk,  1  Yes.  137 ;  Mitf.  Eq.  PI.  by  Jeremy,  168,  171 ; 
Wain  Wright  v.  Waterman,  1  Yes.  jr.  319 ;  Lawson  «.  Barker,  1  Bro.  Ch. 
R.  303 ;  Attomey-General  v,  Ryder,  2  Ch.  Cas.  178  ;  Court  v,  Jefiiey, 
1  Sim.  &  Sta.  105. 

4  Ante,  §  100;  Brown  v.  Ricketts,  3  John.  Ch.  R.  553 ;  Fish  «.  How- 
land,  1  Paige,  R.  SO;  Egberts  «.  Wood,  3  Paige,  R.  517,  590;  Mitf. 
Eq.  PI.  by  Jeremy,  168. 

^  Brown  v.  Ricketts,  3  John.  Ch.  R.  953.  But  see  Haycock  v. 
Haycock,  9  Cb.  Cas.  194. 
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ordinarily  be  made  parties,  either  by  name^  or  by  a 
suit  in  behalf  of  all ;  and,  that  the  same  rule  applies  to 
the  case  of  distributees,  claiming  in  a  case  of  .intesta-» 
cy ;  for  in  such  cases  there  is  a  common  interest  in  all 
of  them.^  Upon  these  points,  therefore,  we  need  not 
dwell.  •  For  the  like  reason,  where  there  are  various 
appointees  of  personal  property  under  the  will  of  a 
feme  covertj  they  should  all  be  made  parties  to  a  Bill 
against  her  personal  representative,  to  enforce  their 
claim.' 

^  205.  Where  legacies  are  by  a  will  made  a  charge 
on  the  real  estate  in  the  hands  of  the-  heir  or  devisee, 
the  heir  or  devisee  entitled  to  the  real  estate  must  of 
course  be  a  party  to  any  Bill  to  enforce  the  charge  ; 
and  the  executor  also  must  be  a  party,  if  the  personal 
assets  are  not  exonerated  from  the  charge,  as  the  pri- 
mary fund.'  To  such  a  Bill,  all  the  legatees,  who  are 
entitled  to  the  benefit  of  the  charge,  are  also  proper  and 
necessary  parties  in  their  own  names;  ibr  they  all 
have  a  common  interest  in  the  fund.^  If  there  are  any 
exceptions  to  the  rule,  they  stand  upon  very  peculiar 
grounds,  which  must  be  specially  brought  before  the 
Court ;  and  then,  periiaps,  a  BUI  might  be  maintaina- 
Ue  in  the  name  of  one  or  more  of  the  legatees,  on 
behalf  of  aU.* 


1  Ante,  §  104,  105 ;  Post,  $  307,  307,  a ;  HalleU  v.  HaUett,  3  Paige, 
R.  15 ;  Sherritv.  Bireh,  3  Bro.  Ch.  R.  339. 

^  CoQit  V.  Jeffrey,  1  Sim.  &  Stu.  105.  K  the  appointees  under  the 
will  are  very  nameroos,  the  Court  will  diepense  with  their  being  made 
parties,  and  aUow  a  Bill  to  be  filed  by  some  on  behalf  of  all.  Manning  v. 
Thesiger,  1  Sim.  &  Stu.  106. 

3  See  Ante,  $  163,  164,  and  the  Orders  in  Chancery  of  1841,  cited 
$  150,  note. 

«  Moiae  V.  Sadler,  1  Cox,  R.  353 ;  HalleU  v.  Hldlett,  3  Paige,  R.  15, 
38$  Fish  V.  Howland,  1  Paige,  R.  33  ;  Ante,  §  150,  164$  Post,  $  315, 
316 ;  Hanrison  v.  Stewardson,  3  Hare,  R.  530,  533. 

5  Ante,  $  105,  and  note,  150, 164 ;  Post,  f  307,  a,  307,  b,  315,  318 
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^  206.  For  the  same  reason,  where  by  a  will  the 
executors  are  made  trustees  to  sell  the  real  estate  of 
the  testator,  and  out  of  the  produce,  after  the  discharge 
of  debts,  to  pay  certain  sums  to  certain  legatees, 
which  sums  are  also  charged  on  the  personal  assets,  in 
case  of  a  deficiency  of  the  real  fund  ;  on  a  Bill  brought 
by  one  of  the  legatees,  to  obtain  his  share  of  the  pro- 
ceeds, from  the  executors,  all  the  other  legatees  are 
necessary  parties.^ 

^  207.  Seventhly,  in  cases  of  Trust.*  The  general 
rule  in  cases  of  this  sort  is,  that  in  suits  respecting 
the  trust  property,  brought  either  by,  or  against  the 
trustees,  the  cestuis  que  trust  (or  beneficiaries),  as  well 
as  the  trustees,  are  necessary  parties.  And  where  the 
suit  is  by  or  against  the  cestuis  que  trust  (or  beneficia- 
ries), the  trustees  also  are  necessary  parties.  The 
trustees  have  the  legal  interest,  and  therefore  they  are 
necessary  parties.  The  cestuis  que  trust  (or  beneficia- 
ries) have  the  equitable  and  ultimate  interest  to  be  af- 
fected by  the  decree,  and  therefore  they  are  necessary 
parties.^  Indeed,  in  England,  the  general  rule  is,  that 
if  property  is  given  to  trustees  for  certain  cestuis  que 
trust  (or  beneficiaries) ,  a  Court  of  Equity  will  decree 
it  to  be  paid  to  the  latter,  and  not  to  the  trustees ;  so 
that  the  beneficiaries  are  emphatically  the  direct  par- 

Hallett  V.  Hallett,  3  Paige,  R.  15,  33, 33 ;  Manning  v,  Thesiger,  1  Sim. 
&  Stu.  106.  See  Harrison  v.  Stewardson,  3  Hare,  R.  530, 533  ;  Ante, 
§  150 ;  Post,  ^  316. 

1  Faithfal  v.  Hunt,  3  Anst.  R.  751.  But  see  Ante,  §  150  and  note, 
and  the  Orders  in  Chancery  of  1841,  Orders  30  and  31,  there  cited ;  Ante, 
§  163  and  note,  164,  305. 

s  See  Calvert  on  Parties,  ch.  3,  $  0,  p.  308- 330 ;  Edwards  on  Parties, 
158-167. 

3  Cooper,  Eq.  PI.  34 ;  Mitf.  £q.  PI.  by  Jeremy,  176,  179 ;  Adams  v. 
St.  Leger,  1  B.  &  Beatt.  181, 184,  185 ;  Court  v.  Jefirey,  1  Sim.  &  Stu. 
105 ;  Wood  V,  Williams,  4  Madd.  R.  186 ;  Burt  v.  Dennet,  3  Bio.  Ch. 
R.  335 ;  Osboum  v.  Fallows,  1  Russ.  &  M.  741 ;  Malin  v.  Maiin,  3  John. 
Ch.  R.  338;  Fish  v.  Howland,  1  Paige,  R.  30 ;  Ante,  §  150, 301, 304-306. 
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ties  in  interest.^  For  a  similar  reason,  all  persons, 
who  have  specific  charges  on  trust  property,  derived 
under  the  trust,  and  appertaining  to  the  due  execution 
of  it,  are  generally  required  to  be  made  parties  to  suits 
respecting  the  due  execution  of  the  trust,  or  touching 
their  rights  therein,  whenever  the  persons  are  definite- 
ly ascertained,  and  the  trust  is  of  a  limited  nature.' 

§  207,  a.  There  are,  however,  some  exceptions  to 
the  rule,  as  we  shall  presently  see.  Thus,  for  exam- 
ple, if  each  party  is  entitled  to  an  aliquot  part,  such 
as  a  quarter  or  a  half  of  an  ascertained  and  definite 
trust  fund,  in  such  a  case  he  may  sue  for  his  own 
portion  thereof  without  making  the  other  cestuis  que 
trust  (or  beneficiaries)  parties,  for  there  is  no  com- 
munity of  property,  or  other  matter,  in  virtue  of  which 
they  have,  or  can  have  any  interest  in  the  suit  or 
subject  of  the  suit.'  So,  wherever  a  great  practical 
inconvenience  would  arise  from  a  strict  application  of 
the  general  rule,  there  the  Court  has  power  to  relax 
it,  in  order  to  prevent  that,  which  is  laid  down  for 
the  purposes  of  justice,  from  working  the  contrary; 


1  Weatherby  «.  St.  Giorgio,  3  Hare,  624,  6S9;  Ante,  $  149,  150; 
Post,  §  S15-317 ;  Baker  o.  Harwood,  1  Hare,  R.  337 ;  Holland  o.  Ba- 
ker, 3  Hare,  R.  69.  In  this  last  case,  Mr.  Vice-Cbancellor  Wigram 
said  ;  '*  Now  frima  facte  I  take  it  to  be  the  duty  of  trustees,  being  par- 
ties to  a  Bill  affecting  the  trust  property,  to  insist,  that  the  cestuis  que  trust 
should  be  brought  before  the  Court.  Trustees  are  not  themselves  owners 
of  the  property ;  they  are,  in  a  sense,  agents  for  the  owners  in  executmg 
the  trusts;  but  they  are  not  constituted  agents  for  the  purpose  of  defending 
the  owners  against  the  adverse  claims  of  third  parties  in  this  Court.  It 
is  the  duty  of  trustees  in  such  a  situation  to  object,  that  the  owners  of  the 
estate  are  not  before  the  Court ;  and  I  think  it  is  the  right  of  trustees  in 
thai  case  to  insist,  that  the  onus  of  resisting  adverse  claims  shall  be  thrown 
upon  the  cestuis  que  trusty  and  not  on  themselves.'' 

3  Mitf.  Eq.  PI.  by  Jeremy,  176 ;  Ante,  §  150 ;  Harrison  v.  Steward- 
son,  2  Hare,  R.  530. 

'  Post,  (  213;  Hutchinson  v.  Tancred,  3  Keen,  R.  675;  Morley  t^. 
Reynoldson,  3  Hare,  R.  570 ;  Smith  v.  Snow,  3  Madd.  R.  10. 
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as,  for  example,  where  there  is  a  small  property  to 
be  divided  among  a  large  number  of  cesluis  que 
trusty  who  are  foreigners  resident  abroad.  The  like 
exception  would  seem  to  apply,  where  the  cestuis  que 
trust  (or  beneficiaries)  are  very  numerous,  or  the  de* 
scription  of  them  is  so  general,  that  it  is  difficult  or 
impracticable  to  ascertain,  in  the  first  instance,  who 
are  all  the  persons  included  therein,  or  many  are 
unknown,  or  are  resident  abroad.  Under  such  cir-^ 
cumstances,  the  proper  inquiries  may  be  directed  to 
be  made  before  a  Master  before  the  final  decree.^ 

^  207,  b.  This  last  position  may  be  illustrated  by 
the  case,  where  the  class  of  persons  interested  and  en- 
titled to  share  in  the  property  are  very  numerous,  ap 
---    ~  --—  — ■ —  -  — ^ —    -  - 

1  Ibid. ;  Hawkins  o.  Hawkins,  1  Hare,  R.  543,  546 ;  Ante,  §  94  ; 
Post,  §  208,  217;  Harvey  o.  Harvey,  4  Beavan,  R.  215,  220,  221.  See 
Ante,  §  163,  note ;  Holland  9.  Baker,  3  Hare,  R.  08.  In  this  case,  Mr. 
Viee-ChancelloT  Wigram  said ;  "  I  have  said  that  it  is  the  duty  of  (he 
trustees  to  require,  that  all  their  cestuis  que  trust  should  be  before  the 
Court.  If  the  Court  is  to  dispense  with  the  presence  of  any  number  of 
them  in  order  to  avoid  the  inconvenience  of  bringing  so  large  a  body  of 
creditors  before  the  Court,  it  seems  of  necessity  to  folloW|  that  the  trustees 
of  the  property,  upon  which  the  Court  is  to  act,  should  be  parties  to  that 
record,  that  they  at  least  might  be  able  to  inform  the  Court,  whether  it  is 
sufiSiciently  framed  with  reference  to  the  interests  of  the  whole  of  the  ceS" 
tuts  que  trust,  by  the  selection  of  those,  who,  in  the  existing  state  of  things, 
are  in  a  position  adequately  to  represent  the  interests  of  the  body.  I  do 
not  doubt,  that  the  Court  does  allow  a  selected  number  to  represent  a  nu« 
merous  body  of  defendants,  whose  interests  are  sought  to  be  adversely 
affected  in  a  suit.  Lord  Eldon  repeatedly  said  it  might  be  done,  if  the 
purposes  of  justice  required  it;  and  Lord  Cottenham,  in  Attwood  9. 
Small,  after  saying,  that  the  right  course  was  to  bring  all  parties  before 
the  Court,  observe,  that  courts  of  justice  are  bound  to  have  regard  to  the 
mode  in  which  the  a(&irs  of  mankind  are  conducted ;  and  when,  in  conse- 
quence of  the  mode  of  dealing,  it  would  be  impossible  to  work  out  justice, 
if  the  rule  requiring  all  perscms  to  be  present  were  not  departed  from,  it 
must  be  relaxed,  rather  than  be  allowed  to  stand  as  an  obstruction  to  ju8> 
tice.  I  shall  not  be  in  the  least  degree  deviating  from  that  rule  in  this 
case  by  holding,  that,  so  far  as  the  supplemental  Bill  is  concerned,  the 
trustees  ought  to  be  parties,  where  a  few  of  the  creditors  are  cho- 
sen to  represent  the  whole." 
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for  example,  in  case  of  residuary  legatees,  who  are 
very  namerous ;  there  the  rule,  whether  all  or  part  of 
them  shall  be  inserted  in  the  suit,  is  a  question  of 
mere  convenience,  to  be  decided  by  the  Court ;  and, 
in  many  cases,  the  Coiu't  will  permit  a  few  of  the  re^ 
siduary  legatees  to  sue  in  behalf  of  all.^ 


1  Harvey  v.  Haryey,  4  Beavan,  R.  215,  220,  221.  In  this  case.  Lord 
Langdale  said  ;  ^*  The  principal  point,  which  arose  for  decision,  in  this 
ease,  was,  whether  a  legaey,  given  by  the  will  ef  the  testator,  after  the 
death  of  the  tenant  for  life,  to  a  class  of  persons  not  now  ascertained,  but 
who  are  to  be  ascertained  upon  the  death  of  the  tenant  for  life,  was  void 
for  remoteness.  Two  objeetions  for  want  of  parties  were  taken  by  the 
defendant.  The  first  was,  that  it  was  not  competent  for  the  plaintiff  to 
sue  '  on  behalf  of  herself  and  all  others,'  who  were  in  the  like  interest; 
for,  as  some  questions  might  anse  between  them,  the  suit  could  not  be 
sustained,  unless  all  the  persons  who  had  presumptive  rights  to  a  share  of 
this  legacy  were  before  the  Court.  Questions  of  this  nature,  whether 
certain  persons  so  circumstanced  are  or  are  not  indispensable  parties  to  a 
suit,  are  very  much  questions  of  convenience ;  and  in  this  case,  I  am  of 
opini<m,  that  though  some  inconvenience  may  arise,  in  not  having  all  the 
parties  presumptively  entitled  before  the  Court;  yet  that  such  incon- 
venience would  be  considerably  less  than  would  necessarily  arise,  from 
requiring  them  to  be  made  parties  in  this  stage  of  the  cause ;  and  which 
would  probably  amount  to  a  complete  obstruction  of  the  suit,  and  would 
render  it  impossible  ever  to  bring  it  to  a  hearing.  My  opinion  is,  that  the 
first  objection  must  therefore  fail.  The  other  objection  for  want  of  par- 
ties is  this ;  it  being  a  question,  whether  the  legacy  is  void  for  remoteness, 
it  may  happen,  that  the  next  of  kin  have  an  interest  in  the  legacy.  That 
the  next  of  kin  will  be  convenient  or  proper  parties,  provided  they  can  be 
had  here  without  inconvenience  to  the  other  side,  is  a  matter  of  no  doubt. 
The  plaintiff  herself  has  considered,  that  they  would  be  proper  parties ; 
because  she  has  made  one  of  the  next  of  kin,  and  another  person,  who  i» 
both  heir  at  law  of  the  testator  and  legal  personal  representative  of  an- 
other next  of  kin,  defendants;  and  the  widow,  who  would  be  entitled  to 
a  share  of  the  legacy  in  case  of  intestacy,  is  also  a  defendant.  The 
plaintiff  aUeges,  that  there  are  now  sufficient  persons  here  to  argue  the 
question,  or  to  maintain  the  interest  of  the  next  of  kin.  This,  again,  is 
a  state  of  things,  in  which  the  Court  may  consider  a  suit  properly  consti- 
tnted  on  the  ground  of  convenience ;  and,  looking  with  that  view,  at  the 
allegations  contained  in  the  bill  and  the  answer,  it  does  not  now  appear 
known,  that  there  will  be  a  preponderating  inconvenience  by  bringing  the 
next  of  kin  before  the  Court.  I  am  therefore  of  opinion,  that  the  cause 
cannot  proceed  without  some  further  inquiry  respecting  the  next  of  kin ; 
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§  208.  Upon  the  general  principles  of  Courts  of 
Equity,  there  would  be  an  impropriety  in  binding 
either  the  legal  claimants,  or  the  equitable  claimants, 
unless  they  were  fully  represented,  and  permitted  to 
assert  their  rights  before  the  Court ;  and,  if  not  bound, 
the  decree  would  not  be  final  on  the  matter  litigated. 
If  the  cestuis  que  trust  (or  beneficiaries)  should  not  be 
made  parties  to  the  suit,  and  their  interests  are  appa- 
rent, a  Court  of  Equity  will  sometimes,  as  a  matter  of 
indulgence,  and  to  prevent  further  delay  and  expense, 
allow  them  (if  they  wish)  to  bring  forward  their  claims 
by  petition,  in  order  to  have  their  interests  ascertained, 
and  their  rights  protected.*  But,  at  all  events,  they 
may  bring  a  Bill  against  their  trustees  and  the  original 
plaintiff,  to  assert  and  protect  their  rights  in  the  other 
suit.* 

^  209.  Upon  this  ground  it  is,  that  if  a  Bill  be 
brought  by  a  cestui  que  trust  for  a  specific  performance 
of  a  covenant  under  seal,  made  unto  a  trustee  for  the 
benefit  of  the  plaintiff,  the  trustee    must  be  made  a 

and,  apon  this  occasion,  I  must  order  an  inquiry,  who  are  the  next  of  kin, 
and  who  are  the  legal  personal  representatives  of  such  of  the  next  of 
kin  as  are  dead.  I  make  no  other  order ;  because,  in  the  end,  it  may 
turn  out,  when  we  know,  who  are  the  next  of  kin,  that  it  would  be  neces- 
sary, or  at  least  proper,  for  the  plaintiJS'  to  proceed,  even  in  the  absence 
of  the  other  next  of  kin.  The  question,  which  I  determine,  in  the  pres- 
ent stage  of  the  cause,  is  this,  that  there  is  nothing  upon  which  I  can  act, 
to  show,  that  there  would  be  a  preponderating  inconvenience  in  bringing 
before  the  Court  the  other  next  of  kin,  or  their  representatives.  There 
must  be  an  inquiry  before  any  further  steps  can  be  had.*'  See  Weather- 
by  V.  St.  Giorgio,  1  Hare,  R.  639.  But  see  Hawkins  v.  Hawkins, 
1  Hare,  R.  543;  Ante,  §  104,  105;  Batten  v.  Parfitt,  3  Younge  &  Coll. 
New  R.  343. 

1  Drew  V.  Harman,  5  Price,  R.  319,  334. 

3  Creagh  v.  Nugent,  Moseley,  R.  355,  356.  Though  there  are  ever 
so  many  contingent  limitations  of  a  trust,  it  is  an  established  rule,  that  it 
is  sufficient  to  bring  the  trustee  before  the  Court,  together  with  him  in 
whom  the  first  estate  of  inheritance  is  vested.  Hopkins  v.  Hopkins,  1 
Atk.  500 ;  Cholmondeley  o.  Clinton,  3  Jac.  &  Walk.  133. 
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partj  to  the  suit.^  So,  if  a  Bill  should  be  brought  by 
a  cestui  que  trusty  to  foreclose  a  mortgage  given  to  a 
trustee  for  his  benefit,  the  trustee  should  be  made  a 
party.^  So,  if  a  cestui  que  trust  should  bring  a  Bill 
to  enforce  the  trust,  against  a  third  person,  to  whom 
the  trustee  has  assigned  the  property  in  violation  of 
the  trust,  the  trustee  should  be  made  a  party ;  for  he 
is  ultimately  bound  for  the  due  fulfilment  of  the  trust.' 
On  the  other  hand,  if  a  trustee  should  bring  a  Bill  for 
a  specific  performance  of  articles,  the  cestuis  que  trust 
should  be  made  parties.^  So,  if  a  Bill  for  the  redemp- 
tion, or  a  Bill  for  the  foreclosure  of  a  mortgage,  should 
be  brought  against  a  trustee,  the  cestuis  que  trust  are, 
in  each  case,  necessary  parties.^ 

^  210.  And,  vi^here  there  are  divers  trustees,  in  a 
suit  to  enforce  the  trust,  or  to  set  it  aside,  all  the  trus- 
tees should  be  made  parties ;  for  all  of  them  have  a 
community  of  interest ;  and  otherwise  there  might  be 
dilSferent  suits  brought  by  or  against  each ;  and,  under 
ordinary  circumstances,  the  Bill  will  not  be  maintained, 


^  Cooke  V.  Cooke,  I  Vem.  R.  36;  Cope  v.  Parry,  3  Jac.  &  Walk. 
538 ;  Hook  o.  Kinnear,  3  Swaost.  R.  417,  note. 

3  Wood  V.  Williams,  4  Madd.  R.  186.  Where  the  oiiginal  trusteea, 
having  the  legal  estate,  and  all  the  cestuis  que  trusty  having  the  beneficial 
interest,  are  before  the  Court,  intermediate  trustees  for  the  benefit  of  the 
latter  are  said  not  to  be  necessary  parties.  Head  v.  Lord  Teynham, 
1  Cox,  R.  57.  What  is  the  ground  of  this  distinction,  since  the  interme- 
diate trustees  have,  or  may  have,  an  equitable  interest,  either  primary  or 
secondary  ?  A  person,  with  whom  a  trust  deed  has  been  deposited,  and 
who  has  delivered  it  up  to  the  original  party,  who  executed  it,  if  not 
charged  with  a  breach  of  trust,  need  not  be  made  a  party  to  a  Bill  by  the 
cesiuis  que  trust  for  a  specific  performance  of  the  trust,  and  a  redelivery 
to  them  of  the  deed.    Kyne  v,  Moore,  1  Sim.  &  Stu.  6;  Ante,  §  207. 

3  Burt  V.  Dennet,  3  Bro.  Ch.  R.  225;  Ante,  §  207. 

^  Kirk  V.  Clark,  Prec.  Ch.  275 ;  Douglas  v.  Horsfall,  2  Sim.  &  Stu. 
184 ;  Malin  v,  Malin,  2  John.  Ch.  R.  238;  Ante,  $  207. 

^  Calveriey  v.  Phelp,  6  Madd.  R.  229 ;  Whistler  v.  Webb,  Bunb. 
R.  53 ;  Ante,  $  207. 

EQ.  PL.  31 
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mthout  all  of  them  are  so  joined.^  For  a  similar 
reason,  if  there  are  divers  cestuis  que  trusty  all  of  them 
should  be  made  parties  to  a  Bill  touching  the  common 
interest.^ 

^211.  Whene  any  of  the  trustees  are  dead,  the  sur- 
vivor or  survivors  of  them  must  be  made  parties  to  a 
suit  respecting  the  sabject-matter  of  the  trust.^  And  if 
all  the  trustees  are  dead,  and  the  estate  is  an  estate  of 
inheritance,  the  heir,  or  other  proper  representative  in 
the  realty,  of  the  survivor^  should  be  made  a  party. 
But  if  the  trust  be  of  a  term,  or  other  chattel  interest, 
the  personal  representative  of  the  survivor  only  need 
be  made  a  party .^  If  the  trustee  has  asi^gned  his  trust 
absolutely,  the  assignee  ishould  be  made  a  party  in  his 
stead ;  and  the  trustee  need  not  be  made  a  party,  un- 
less the  assignment  is  a  breach  of  trust.^  If,  pending 
a  suit,  some  of  the  trustees  of  a  charity  should  die, 
and  others  resign,  and  new  trustees  are  appointed  be- 
fore any  decree,  they  ought  to  be  made  parties  to  the 
suit ;  otherwise,  as  they  come  in  under  the  founder, 

1  In  Re  Chertsey  Market,  1  Price,  R.  261. 

3  Hamm  v.  Stevens,  1  Vem.  110 ;  1  Eq.  Abridg.  73;  Lowe  v,  Mor- 
gan, 1  Bro.  Ch.  R.  368,  and  Mr.  Belt's  note;  Ante,  §  149,  150,  207; 
Post,  §213,210,  217;  Harrison  v.  Stewardson,  2  Hare,  R.  630;  Weath- 
erby  v.  St.  Giorgio,  2  Hare,  R.  624, 626 ;  Hawkins  v.  Hawkins,  1  Hare, 
R.  543,  546.  Bat  see  Montgomerie  v.  Marquis  of  Batli,  3  Ves.  560. 
In  Goodson  «.  Ellison,  3  Russ.  R.  583,  where  a  Bill  was  brought  by  a 
purehaser  of  a  portion  of  the  trust  property  from  the  cestuis  que  trust 
against  the  trustee  for  a  conveyance  of  the  legal  title,  Lord  Eldon  at  first 
thought,  that  all  the  cestuis  que  trust  should  be  made  parties  to  the  Bill, 
and  that  the  trustee  was  not  bound  to  convey  a  portion  of  the  estate ;  but 
was  entitled  to  be  delivered  from  the  whole  trust.  But  afVerwards  a  de- 
cree was  made  without  their  being  made  parties.  It  Lb  not  very  easy  to 
perceive,  from  the  report,  how  Lord  Eldon  escaped  from  his  original  diffi- 
culty ;  for  no  reason  is  given  for  his  change  of  opinion. 

3  See  Post,  §  213. 

4  Cooper,  Eq.  PI.  34  ;  1  Eq.  Abridg.  72. 

s  Cooper,  Eq.  PI.  34 ;  Bromley  ».  Holland,  7  Ves.  3,  11 ;  S.  C.  Coop- 
er, R.  19  ;  Ante,  §  153 ;  Burt  t^.  Dennet,  2  Bro.  Ch.  R.  226. 
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and  not  under  the  former  trustees^  for  whom  they  aie 
substituted,  they  will  not  be  bound  by  the  decree.^ 

^  212.  There  are,  however,  certain  qualifications  of 
the  general  rule,  some  of  which  have  been  already 
incidentally  noticed,  either  standing  upon  distinct  prin- 
ciples, consistent  with  the  rule  itself,  or  admitted  as 
just  exceptions  to  it.  In  the  first  place,  if  there  is  a 
certain  and  fixed  trust  fund,  and  each  cestui  que  trust 
has  a  certain  aliquot  part  in  it,  distinct  firom  the  others, 
so  that  there  is  no  common  interest  in  the  obfect  of 
the  Bill,  the  others  need  not  (as  we  have  seen)  be 
made  parties.'  Thus,  where  the  object  of  a  Bill, 
brought  by  an  assignee  of  one  seventh  part  of  an  as* 
certained  fiind,  standing  in  the  name  of  trustees,  was 
to  compel  the  latter  to  transfer  to  him  hb  seventh  part 
in  the  trust  fund,  it  was  held,  that  the  cestuis  que  trust 
of  the  remaining  six  seventh  parts  were  not  proper 
parties,  and  a  demurrer  by  them  on  that  account  was 
allowed.* 

^  213.  In  the  next  place,  if  there  are  several  trus« 
tees,  who  are  all  implicated  in  a  common  breach  of 
trust,  for  which  the  cestui  que  trust  seeks  relief  in 
Equity,  he  may  bring  his  suit  against  all  of  them,  or 
against  one  of  them  separately,  at  his  election ;  ^  for. 


1  Attorney-General  v.  Foster,  9  Hare,  R.  81. 

s  Ante,  §307,  a  ;  Smith  v.  Snow,  3  Madd.  R.  10. 

3  Smith  V.  Snow,  3  Madd.  R.  10 ;  Ante,  $  907,  a ;  Perrj  v.  Knott, 
5 Beavan, R.  993.  See  Montgomerie  9.  Marqais  of  Bath,  3  Yes.  560,  and 
Lowe  V.  Morgan,  1  Bro.  Ch.  R.  368,  and  Mr.  Belt's  note  ;  Ante,  $  907 ; 
Hnichineon  v.  Tancred,  9  Keen,  R.  675. 

^  Walker  v.  Symonds,  3  Swanst.  R.  75 ;  Franco  v.  Franco,  3  Yes.  75 ; 
Ex  parte  Angle,  Bam.  Ch.  R.  493 ;  S.  C.  9  Atk.  163 ;  Wilkinson  «. 
Parry,  4  Russell,  R.  9^,  and  Mr.  Rnssell's  note;  May  v.  Selby, 
1  Younge  &  Coll.  New  R.  939.  But  in  Munch  v.  Cockerell,  8  Sim.  R. 
919,  the  Yioe-Chancellor  held  the  contrary  doctiine,  and  that  all  should 
be  joined.  See  Ante,  $  76,  ft;  Post,  $  914  and  note.  Whether  this 
case  IS  maintainable  in  oppoeitioD  to  the  other  authorities,  may  admit  of 
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in  such  a  case,  the  tort  may,  by  analogy  to  the  law,  be 
treated  as  several,  as  well  as  joint.     Again  ;  if  a  Bill 


question.  Why  shoald  not  a  cestui  que  trust  be  at  liberty  to  waive  his 
rights  as  to  some  trustees,  and  pursue  them  against  others,  where  all  are 
liable  in  solidot  —  See  Post,  §  214,  a.  It  is  but  justice  to  the  learned 
Vice-chancellor,  to  give  his  reasoning  at  large  in  the  case  of  Munch  v. 
Cockerell,  and  to  show  the  manner,  in  which  he  disposes  of  the  language 
used  in  the  former  authorities.  '*  I  have  read,"  says  he,  ''  through  the 
report  of  Walker  v.  Symonds.  Now  that  case  itself  affords  one  instance 
of  what  was  thought  at  least  to  be  the  rule  in  the  profession  ;  because  the 
representatives  of  Donnithome  and  Griffith,  the  two  deceased  trustees, 
were  made  parties,  along  with  the  surviving  trustee  ;  and  I  observe,  that 
Lord  Eldon  nowhere  lays  down  the  general  proposition  that,  if  there  be 
three  trustees,  who  have  committed  default,  the  suit  may,  at  the  option  of 
the  plaintiff,  be  brought  against  one  only.  He  says  no  such  thing ;  but 
what  he  does  say,  is,  that,  when  three  trustees  are  involved  in  one  com- 
mon breach  of  trust,  the  cestui  que  trusty  suffering  from  that  breach,  and 
proving,  that  the  transaction  was  neither  authorized  nor  adopted  by  him, 
may  proceed  against  any  or  all  of  the  trustees.  3  Swanst.  75.  But  his 
lordship  does  not  tell  us  whether,  when  he  uses  the  words  '  may  proceed,' 
he  means,  that  they  should  apply  to  proceedings  by  suit,  or  to  proceedings 
on  a  decree,  which  has  been  obtained  in  a  suit.  There  is  a  difference  be- 
tween bringing  the  suit,  originally,  against  all  that  were  defaulters,  and 
then,  when  a  decree  has  been  obtained,  proceeding  on  the  decree  against 
one  of  them  only,  and  proceeding,  originally,  in  framing  the  suit  against 
one  defaulter  only.  The  language  of  Lord  Eldon  is  so  general  on  the 
point,  that  I  do  not  take  it  to  be  a  general  authority  for  the  proposition, 
that,  where  several  trustees  have  made  default,  the  suit  may,  at  the  op- 
tion of  the  plaintiff  (unless  there  be  special  circumstances  in  the  case),  be 
brought,  originally,  against  one  only.  It  may  constantly  happen,  that 
there  has  been  default  in  some  trustees,  affecting  portions  of  the  trust- 
fund  ;  but,  if  there  be  other  trustees,  that  represent  the  fund,  it  is  quite 
clear,  that  that,  which  is  the  fruit  of  the  suit,  must  be  restored  as  part  of 
the  fund,  and  must  be  handed  over  to  the  other  trustees.  Besides,  it 
seems  to  me,  that  this  proposition,  which  is  stated  to  have  fallen  iirom  Lord 
Eldon,  was  laid  down,  not  with  reference  to  any  thing,  which  took  place 
in  the  course  of  discussion  prior  to  the  pronouncing  of  the  judgment,  but 
when  a  discussion  arose  as  to  the  form  of  the  decree,  after  the  substance 
of  the  judgment  had  been  pronounced.  And  it  seems  to  have  been  a  very 
special  case ;  because  Donnithome,  who  was  the  principal  defaulting  trus- 
tee, died  first ;  and  it  appeals  that  Isaac  Harris,  who  was  his  representa- 
tive, had,  by  a  sort  of  composition  deed,  amalgamated  his  own  assets 
together  with  those  of  his  father,  so  as  to  form  a  general  fund  for  the  re- 
lief of  his  father^s  creditors ;  and  Lord  Eldon  thought,  that  it  would  be 
exceedingly  difficult  for  the  plaintiff,  Mrs.  Walker,  to  proceed  against  the 
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is  brought  by  one  trustee  against  the  other  to  conapel 
the  latter  to  replace  the  trust  stock,  or  to  give  security 

assets  of  Nicholas  DonnithorDe,  without  abandoning^  hex  claim  against  the 
other  two ;  and  she  could  not  Tery  well  go  on  against  the  other  two  with- 
out abandoning  her  claim  against  the  assets  of  Nicholas  Donnithome. 
And,  with  reference  to  a  state  of  circumstances  so  very  singular  as  those 
in  that  case,  his  lordship  did  assert  the  general  proposition,  which  is  at- 
tributed to  him  in  the  report;  and  he  did,  in  point  of  fact,  do  this;  he 
dismissed  the  Bill  as  against  Isaac  Harris,  without  costs,  and  allowed  the 
plaintiff  to  go  on  against  the  other  two  trustees,  taking  care,  that  it  should 
be  inserted  in  the  decree,  that  all  demands  which  Mrs.  Walker  might 
have  under  the  trust-deed,  or  against  the  assets  of  Donnithome,  as  assets, 
the  surviving  trustees  would  be  entitled  to  enforce  for  their  own  benefit. 
See  3  Swanst.  89.  That  was  entirely  upon  the  special  circumstances  of 
the  case.  The  case  of  Wilkinson  v.  Parry,  4  Russ.  272,  furnishes  an- 
other instance  of  what  was  the  opinion  of  the  party,  who  prepared  the  Bill 
in  that  case :  for  not  only  was  Nicholson,  who  was  the  defaulting  trus- 
tee, made  a  party,  but  Sherwin  also  was  made  a  party.  In  that  case,  the 
Master  of  the  Rolls  did  not  say,  that  it  was  competent  to  the  plaintiffs,  at 
their  own  option,  to  proceed  against  Nicholson  only;  but  that,  if  Sherwin 
had  been  made  a  party,  no  relief  could  have  been  had  against  him.  The 
Bill  was  filed  against  Nicholson  and  Parry ;  and  the  objection  vi^as,  that 
Sherwin  was  not  a  party ;  but  the  Master  of  the  Rolls  said,  that,  if  Sher- 
win bad  been  made  a  party,  the  Bill  must  have  been  dismissed  as  against 
him.  The  circumstances  of  that  case  were  as  follows :  Nicholson  and 
Parry  were  originally  trustees,  and  Nicholson  became  desirous  of  retiring 
from  the  trust,  and  Sherwin  was  appointed  a  trustee  in  his  place,  and 
executed  the  deed ;  but,  before  he  acted,  he  intimated  a  wish  to  be  dis- 
charged from  the  trusteeship ;  and  then  the  deed  was  actually  prepared, 
appointing  Parry  to  be  sole  trustee ;  but  that  deed  was  not  executed  by 
Sherwin.  But  what  was  the  special  circumstance  in  that  case  ?  Sherwin 
was  a  trustee,  and  he  never  had  acted  ;  and  the  Master  of  the  Rolls,  by 
sajring  that  the  Bill  must  be  dismissed  as  against  him,  took  that  view  of 
the  case.  That  case  is  no  authority  whatever  for  stating,  that,  where 
complaint  might  lawfully  be  made  against  one  of  the  trustees,  it  is  not 
necessary  to  make  the  others,  against  whom  no  complaint  has  been  made, 
parties  to  the  Bill.  It  shows  only,  that,  where  a  person  had  the  character 
of  trustee,  but,  defacto^  was  not  a  trustee,  it  was  not  necessary  to  make 
him  St  party  ;  and,  inasmuch  as  the  Bill  was  filed  not  against  Nicholson 
only,  but  against  Nicholson  and  Parry,  it  is  one  example,  amongst  many 
others,  of  the  necessity  of  making  all  the  trustees  parties.  In  the  report 
of  the  case  of  Walker  v.  Symonds,  instances  are  given,  in  the  notes,  to 
prove  a  proposition  which,  I  should  have  thought,  hardly  required  proof, 
namely,  that  certain  acts,  mentioned  in  the  notes,  may  be  considered  as 
defaults,  for  which  the  trustee  may  be  liable.    But  in  the  very  first  of 
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for  it  according  to  his  own  engagement  solely  with  the 
other  trustee  ;  ip.  such  a  case  the  eestuis  que  trust  need 

those  cases,  the  case  of  Brad  well  v,  Catehpole,  Mayhew  had  disappeared, 
bat  had  never  answered,  nor  could  he  be  fonnd  to  be  served  with  the 
process  of  the  commission  of  rebellion ;  and,  as  he  had  not  been  served 
with  a  subpcena  to  hear  judgment,  there  could  be  no  decree  against  him ; 
but  the  process  of  contempt  having  been  carried  on  against  him  to  the 
utmost  extent,  the  other  defendants  conld  not  object  for  want  of  parties. 
That  admits,  that,  but  for  that  circumstance,  the  objection  might  have 
been  made.  I  see,  that  Mr.  Russell,  in  his  report  of  Wilkinson  «.  Parry, 
states,  what  the  general  rule  is.  He  says ;  *  Yet  cases  of  breaches  of 
trust  seem  to  have  been  an  exception ;  and  it  has  been  held,  that  a  cestui 
que  trust  may  proceed  against  the  surviving  trustees  alone,  without  bring- 
ing  before  the  Court  the  representatives  of  the  deceased  trustee,  who  were 
involved  in  the  same  acts  of  misconduct.'  Mr.  Russell  refers  to  the 
case  of  Ex  parte  Angle,  Barnard,  423,  S.  C.  2  Atk.  163,  and  also  to  the 
decision  of  Lord  Eldon  in  Walker  «.  Symonds,  on  which  I  have  com- 
mented. But  it  does  not  appear  to  me,  that  Ex  parte  Angle  justifies  the 
general  proposition,  that  it  is  competent  to  the  plaintiff,  at  his  option,  to 
select  only  some  of  the  trustees.  It  justifies  the  positioB,  that  Mr.  Russell 
lays  down,  namely,  that  it  has  been  so  held;  because  it  was  so  held  in  Ex 
parte  Angle  :  but  we  must  look  at  the  circumstances  of  that  case.  The 
proceeding  in  Ex  parte  Angle,  was  founded  on  the  statote  4  Ann,  eh.  14) 
which  regulated  the  way  in  which  proceedings  should  be  had,  where, 
upon  the  petition  of  persons,  who  had  suffered  by  fire  and  other  calami- 
ties, undertakers  were  authorized  to  collect  money  for  the  benefit  of  the 
sufferers;  and,  in  that  case,  it  appeared,  that  there  were,  originally, 
seventeen  managers,  and  seven  were  dead ;  and  it  was  submitted,  on  the 
part  of  the  survivors,  that  the  representatives  of  the  managers  who  were 
dead,  ought  to  be  brought  before  the  Ck>urt.  But  Lord  Haidwicke  said, 
it  was  not  necessary  to  bring  those  representatives  before  the  Court,  and 
that  an  order  for  accounting  ought  to  be  made  against  the  survivors.  If 
yon  look  at  the  4th  section  of  the  act,  yon  will  see,  that  it  directs,  that 
the  undertakers  shall,  within  two  months,  account  before  one  of  the  Mas- 
ters of  the  Court  of  Chancery ;  and  that  the  Maeter  shall  have  power,  by 
the  common  methods  of  the  Court,  to  examine  into  all  fraods  committed 
by  the  undertakers  and  their  agents,  or  any  other  person  concerned  for  or 
acting  under  them,  and  report  the  same  to  the  Court ;  which  report,  being 
confirmed  by  the  Court,  it  shall  be  in  the  power  of  the  Lord  Chancellor 
to  impose  such  fine  and  costs,  on  every  such  ofifender,  as  the  nature  of  the 
case  shall  require.  That,  of  course,  implies  that  it  was  in  the  discretion 
of  the  judge  to  impose  such  fine  and  such  costs  on  each  or  any  of  the 
parties,  as  the  Court  thought  proper ;  and,  of  necessity,  it  gives  the  Court 
the  jurisdiction  to  proceed  against  some  and  omit  others ;  because  it  is 
useless  to  say,  that  the  proceeding  shaU  be  against  all,  when  it  is  in  the 
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not  be  made  parties ;  for  they  could  not'  found  any 
right  on  their  own  part  upon  any  such  engagement,  as 
they  could  have  no  privity  with  it.* 

^214.  In  the  next  place,  the  frame  of  the  particu- 
lar Bill  may  also  furnish  a  ground  to  dispense  with 
persons,  who  should  otherwise  be  made  parties.^  Thus, 
for  example,  if  a  Bill  is  framed  for  a  general  account 
of  a  trust  fiind  in  the  hands  of  trustees,  all  of  them 
should  be  made  parties.  But  if  the  Bill  is  so  framed 
as  only  to  seek  an  account  of  so  much  of  the  trust 
fund,  as  has  come  to  the  hands  of  a  particular  trustee, 
he  alone  is  a  necessary  party ,^  at  least  unless  the  Bill 


power  of  the  Court  to  impose  fines  and  costs  upon  such  only  as  the  Court 
should  think  right.  It  appears  to  me,  therefore,  that  this  section  of  the 
act  did  entirely  justify  Lord  Hardwicke  in  saying,  that  it  was  not  neces- 
sary to  briog  the  representatives  of  the  deceased  parties  before  the  Court. 
Besides,  it  seems,  that,  under  the  act,  the  Court  might  proceed  in  a  sum- 
mary way,  and  might  dispense  with  the  appearance  of  some  of  the 
offenders.  The  act,  indeed,  imposed  certain  forfeitures,  and  a  forfeiture 
might  have  been  recovered  from  the  representatives  of  those,  who  were 
dead.  But  it  might  have  been  thought  inconvenient,  by  that  learned  lord, 
that  any  action  should  be  directed  against  the  representatives  of  those 
who  were  dead ;  and,  therefore,  he  determined  to  impose  the  fines  and 
costs  on  those  only,  who  were  alive,  and  to  enforce  paymeot  of  them  by 
the  process  of  the  Court.  It  seems  to  me,  therefore,  that  the  position 
laid  down  by  Lord  Eldon,  in  Walker  v.  Symonds,  does  not  support  the 
general  proposition  contended  for ;  and  the  whole  practice  of  the  pro- 
fession is,  I  believe,  against  it ;  and,  therefore,  my  opinion  is,  that,  in 
this  particular  case,  the  representatives  of  Evelyn  and  Logan,  ought  to 
be  made  parties.''  See  Ante,  §  127,  139,  139,  211 ;  Poet,  §  214,  228. 
In  Cunningham  v.  Pell,  5  Paige,  607,  it  was  held,  that  the  directors  of 
a  corporation  were  liable  to  the  stockholders  in  Equity  for  a  fraudulent 
breach  of  trust ;  and,  that  a  suit  might  be  brought  against  some  of  the 
directors  for  such  breach  of  trust,  without  making  all  the  directors 
parties. 

^  Franco  v.  Franco,  3  Yes.  75 ;  Ante,  §  139 ;  Calvert  on  Parties,  ch.  1, 
^  1,  7,  6 ;  Post,  ^  221,  228 ;  May  v.  Selby,  1  Younge  &  Coll.  New  R. 
285. 

s  Ante,  $  127,  129,  139 ;  Post,  §  214,  228. 

3  Selyard  v.  Harris's  Ez'ors,  1  Eq.  Abridg.  74 ;  Ante,  §  128.  See 
Munch  V.  Cockerell,  8  Sim.  R.  219.    It  has  been  suggested  by  a  learned 
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should  charge  a  breach  of  trust  in  all  the  trustees.^ 
Soy  if  a  legatee  has  received  but  part  of  his  legacy, 
by  a  misrepresentation  of  the  residuary  legatee,  and 
the  executor  has  paid  over  all  the  remaining  assets  to 
the  residuary  legatee,  a  Bill  may  be  brought  by  the 
defrauded  legatee  for  what  remains  due  lo  him  against 
the  residuary  legatee  and  the  representative  of  the 
executor,  without  making  the  representative  of  the 
testator  a  party .^ 

^  214,  a.  So,  if  a  Bill  should  contain  allegations, 
which  show,  that  persons,  who  otherwise  would  ordi- 
narily be  proper  parties,  have  no  interest  in  the  contro- 
versy, and  have  no  tide  to  and  make  no  claim  to  any 
interest,  such  allegations  in  the  frame  of  the  Bill,  if 

writer  in  the  London  Law  Magazine  for  May,  1639,  p.  243,  that  it  may 
be  doubtful,  whether  Selyard  v.  Harris's  Executors  can  be  safely  relied 
on  as  an  authority,  since  Munch  v.  Cockerell.  I  do  not  feel  the  full  force 
of  the  doubt.  The  cases  are  distinguishable.  In  the  former  case,  a  dis- 
cpvery  was  sought  against  the  only  trustee,  who  had  transacted  the  busi- 
ness of  the  trust ;  and  the  Lord  Chancellor  held,  that  as  an  account  was 
sought  only  of  what  came  to  his  hands,  the  representatiTes  of  the  other 
trustees,  who  were  dead,  need  not  be  made  parties.  There  seems  to 
have  been  no  allegation  of  any  joint  breach  of  trust.  In  the  latter  case,  a 
breach  of  trust  by  all  the  trustees  was  relied  on.  But  it  seems  to  me, 
that  the  decision  in  Munch  v.  Cockerell  cannot  easily  be  reconciled  with 
the  doctrine  of  Lord  Hardwicke  in  Ex  parte  Angle,  Barn.  Ch.  R.  423, 
S.  C.  2  Atk.  163,  and  of  Lord  Eldon  in  Walker  v,  Symonds,  3  Swanst. 
R.  75,  notwithstanding  the  ingenious  reasoning  of  the  Vice-Chancellor. 
Ante,  §  213,  note.  The  same  learned  writer  in  the  Law  Magazine  inti- 
mateS)  that  the  case  of  Selyard  r.  Harrises  Executors  was  not  a  dispensation 
with  necessary  parties ;  for  the  other  trustees  were  not  necessary  parties, 
as  the  object  of  the  Bill  did  not  require  any  relief  from  them.  This  may 
be  true,  but  it  is  a  refinement  upon  the  use  of  terms,  which  it  does  not 
seem  important  to  discuss ;  and  I  am  content  to  leave  the  text  as  it  stands. 
See  Ante,  §  212 ;  May  «.  Selby,  1  Younge  Sl  Coll.  New  R.  235. 

1  Munch  V.  Cockerell,  8  Sim.  R.  219.  This  qualification  of  the  text 
is  inserted  upon  the  sole  authority  of  Munch  v,  Cockerell.  Whether  it 
can  be  supported  may  admit  of  some  question ;  and  it  is  not  easily  recon- 
cilable with  the  language  of  some  other  cases.  See  Ante,  §  213,  note, 
and  May  v.  Selby,  1  Younge  &  Coll.  New  R.  235. 

9  Beasley  v.  Kenyon,  3  Beavan,  R.  544. 
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well  founded,  will  dispense  with  the  neeessitj  of  their 
being  made  parties.  Thus,  for  example,  in  cases  where 
an  executor  would  otherwise  be  a  proper  party,  it  is 
common  enough  to  allege  in  the  Bill,  in  order  to  pre« 
vent  the  necessity  of  making  him  a  party,  that  he  has 
accounted  for  all  his  receipts.^  So,  where  a  Bill  was 
brought  by  the  legatee  of  a  legatee  against  the  trustees 
of  stock,  grounded  upon  a  bequest  of  the  reversiona- 
ry interest  in  the  stock  to  the  original  legatee  after  the 
death  of  the  testator's  wife,  who  had  since  died,  and 
it  was  averred  in  the  Bill,  that  the  executors  of  the 
successive  testators  had  all  assented  to  the  legacy ;  it 
was  held  unnecessary  to  make  any  of  the  executors 
parties  to  the  Bill ;  for  no  decree  could  be  had  against 
them ;  and  the  legacy  must  be  deemed  to  have  abso- 
lutely vested  in  the  original  legatees,  and  so  in  the 
other  legatees  successively.^ 

^  215.  In  the  next  place  (as  we  have  already 
seen),  persons,  who  have  demands  upon  trust  proper- 
ty prior  to  the  creation  of  the  trust,  may  enforce  those 
demands  against  the  trustees,  without  making  the  per- 
sons, interested  in  the  trust,  parties  to  the  suit,  if  the 
absolute  disposition  of  the  property  is  vested  in  the  * 
trustees.|  But  if  the  trustees  have  no  such  absolute 
power  of  disposition  (as  if  they  are  trustees  merely 
to  convey  to  uses),  then,  and  in  that  case,  the  per- 
sons entided  to  the  benefit  of  the  trust  must  also  be 
made  parties.^ 

§  216.    In  the    next  place    (as  we    have  already 
seen),*   where  there  is  a  general  trust  for  creditors. 


1  Per  Lord  Cottenham,  in  Mare  v.  Malachy,  1  Mylne  &  Craig,  577. 

^  Smith  «.  Brooksbank,  7  Simons,  R.  18. 

3  Ante,  §  149. 

*  Mitf.  Eq.  PI.  by  Jeremy,  175,  176 ;  Ante,  ^  140. 

ft  Ante,  4  149,  167. 

EQ.  PL.  32 
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or  Others,  whose  demands  are  not  distinctly  specified 
in  the  creation  of  the  trust,  as  their  number,  as  well  as 
the  difficulty  of  ascertaining,  who  may  answer  a  gen- 
eral description,  might  greatly  embarrass  the  due  ex- 
ecution of  the  trust,  Courts  of  Equity  will  dispense 
with  all  the  creditors,  and  others  interested  in  the 
trust,  being  made  direct  parties.^  And  it  will  be  suf- 
ficient, if  the  Bill  is  brought  to  enforce  the  due  execu- 
tion of  the  trust,  that  it  should  be  stated  to  be  brought 
on  behalf  of  all  interested.^  And  if  the  Bill  is  brought 
adversely  to  the  trust  by  a  third  person,  it  will  be  suf- 
ficient to  make  the  trustees  parties.' 

^  217.  It  is  upon  this  same  ground  of  the  numer- 
ousness  of,  parties,  as  well  as  upon  the  ground  of  a 
virtual  representation,  and  of  the  general  nature  of  the 
trust,  that  it  has  been  laid  down  as  a  general  rule,  that 
trustees  of  real  estate  for  the  payment  of  debts  or 
legacies  may  ordinarily  sustain  a  suit,  either  as  plain- 
tiffs or  as  defendants,  without  bringing  before  the 
Court  the  creditors,  or  legatees,  for  whom  they  are 
trustees,  which  in  many  cases  would  be  almost  impos- 
sible.^ But  this  rule,  as  we  have  seen,  seems  to  ad- 
mit, if  it  does  not  absolutely  require,  some  qualifica- 
tion.' Hence,  too,  although  the  general  rule  is,  that 
in  the  case  of  an  appointment  of  a  personal  fund  by 

1  Ante,  ^  103,  149,  150,  157. 

9  Douglas  V.  Horsfall,  2  Sim.  &  Stu.  184 ;  Mitf.  Eq.  PI.  by  Jeremy, 
174,  176 ;  Ante,  §  109,  103. 

3  Anon.  1  Vern.  S61.  Bat  quaere,  if  the  trust  be  for  creditors,  who  shall 
execute  the  assignment  within  a  limited  time,  and  those  who  do  so  exe- 
cute it  are  not  very  numerous,  whether  all  of  such  creditors  should  not  be 
made  parties  by  name.  Harrison  v.  Stewardson,  3  Hare,  R.  530,  533; 
Ante,  ^  103,  103,  149,  150,  306 ;  Post,  §  817. 

4  Ante,  §  103,  150  ;  Mitf.  Eq.  PI.  by  Jeremy,  174.  But  see  Harrison 
0.  Stewardson,  3  Hare,  R.  530,  533,  cited  Ante,  ^  140,  141,  150. 

5  Ante,  $94,  140,  141,  150,  307,  308;  Weatherby  v.  St.  Giorgio, 
3  Hare,  R.  634,  630 ;  Harrison  v.  Stewardson,  3  Hare,  R.  530,  533; 
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the  will  of  a  femt  covert,  all  the  appointees  should  be 
made  direct  parties  to  the  Bill  for  a  distribution  of  the 
fund  bj  the  executor,  who  is  a  constructive  trustee  ; 
yet  the  rule  yields,  where  the  appointees  are  very  nu- 
merous ;  and,  in  such  a  case,  on  account  of  the  incon- 
venience, a  Bill  may  be  maintained  by  some  on  behalf 
of  aU.» 

§  218.  Eighthly,  and  lastly,  on  matters  of  Account.^ 
In  many  of  the  cases  referred  to  under  the  preceding 
head,  persons  were  required  to  be  parties  simply  upon 
the  ground,  that  they  were  proper  parties  to  an  account 
to  be  taken  in  the  cause.     In  many  of  them,  the  doc- 


Hawkins  V.  Hawkins,  1  Hare,  R.  543,  546.  In  this  last  case,  Mr.  Vice- 
Chancellor  Wigram  said  ;  '*  The  general  rule  of  this  Court  is,  that  all 
persons  interested  in  the  subject  of  a  suit  must  be  parties,  except  where 
their  numbers  are  so  great  as  to  render  the  application  of  the  rule  highly 
inconvenient  or  impracticable.  And  therefore,  where  the  interests  of  a 
class,  as  of  the  children  or  next  of  kin  of  a  particular  person,  are  concerned, 
the  whole  of  those,  who  constitute  the  class,  must  be  parties,  and  the  Court 
must  be  satisfied,  by  evidence  of  some  kind,  that  they  are  so.  It  is  admit- 
ted, that,  in  the  case  of  the  distribution  of  a  fund,  all  the  parties  entitled 
to  it  mast  be  present ;  and  that,  at  least  as  a  general  rule,  the  mode  of 
proving  that  they  are  present,  is  by  inquiry  before  the  Master.  Whether 
the  same  mode  of  proof  is  invariably  required  when  the  question  is  be- 
tween the  class,  and  one  claiming  adversely  to  the  class,  I  am  not  called 
upon  now  to  decide.  It  is  sufficient,  for  the  present  case,  to  say,  that  some 
proof  of  the  (act,  that  the  parties  interested  are  before  the  Court,  is  neces- 
sary. In  respect  of  the  practical  necessity  of  the  rule,  I  cannot  see,  that 
there  is  any  difference  between  a  case  calling  for  a  declaration  of  right  to 
a  fund,  —  which  is  not  made,  unless  it  is  to  have  some  effect,  —  or  the  dis- 
tribution of  a  fund,  which  is  sought  to  be  made  adversely  to  a  class,  —  and 
the  case  of  members  of  that  class  seeking  distribution  amongst  themselves. 
A  reason  that  the  Court  requires  more  than  the  mere  statement  of  the 
parties  themselves,  that  all  the  members  of  the  class  are  before  the  Court, 
is,  that,  if  that  statement  were  deemed  sufficient,  a  fraudulent  agreement 
might  be  made  between  some  parties  to  the  exclusion  or  injury  of 
others."     See  also  Baker  v.  Harwood,  1  Hare,  R.  327. 

1  Manning*.  Thesiger,  1  Sim.  &  Stu.  106;  Court*.  Jeffery,  1  Sim. 
&  Sto.  105  ;  Ante,  ^  204  and  note. 

9  See  Calvert  on  Parties,  ch.  3,§  1>  P-  H^- 138;  Edwards  on  Parties, 
178, 179, 


^ 
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trine,  howevePy  turned  upon  yarious  and  more  compli- 
cated considerations.  It  seems,  therefinre,  fit  to  saj  a 
very  few  words  in  this  place  as  to  parties  in  matters  c^ 
account  in  general.  An  account  may  be  sought  by 
several  persons  against  one,  or  by  one  against  several. 
In  each  of  these  cases,  all  the  persons  on  each  side, 
having  an  interest  in  the  account,  are  necessary  par- 
ties, and  should  accordingly  be  made  such,  either  as 
plaintifis,  or  as  defendants.  Thus,  for  example,  (as  we 
have  seen,)  if  an  account  is  sought  by  or  against  part* 
ners^  all  the  partners  are  proper  and  necessary  par- 
ties to  the  suit.^  So,  if  two  executors  are  bound  to 
render  an  account,  they  should  both  be  made  parties.^ 

^  219.  Upon  similar  grounds,  wherever  different  per- 
s(»is  are  interested  in  an  account,  although  not  in  the 
same  right,  they  should  all  be  joined  ;  as,  for  instance, 
heirs  and  personal  representatives,  residuary  legatees 
and  distributees,  mortgagors  and  mortgagees,  and  their 
assignees;^  persons  receiving  and  holding  assets  in 
succession  in  virtue  of  their  representative  character ;  ^ 
and  persons  having  distinct  interests  in  the  same  secu- 
rity, either  jointly,  or  in  succession/ 

^  220.  Sometimes,  where  there  is  a  defect  of  par- 
ties, which  is  made  apparent  at  the  hearing,  and  is  not 
previously  objected  to,  the  Court  will  proceed  to  a  final 
decree,  if  the  plaintiff  will  undertake  to  give  effect  in 
the  cause  to  the  utmost  rights,  which  the  absent  parties 


1  Mofiat  V,  Faiquharson,  2  Bro.  Ch.  R.  338 ;  Evvm  v.  Stokes,  1  Keeo, 
R.  34 ;  Staflford  v.  City  of  London,  3  Eq.  Abridg.  166 ;  Ante,  ^  167. 
»  Cowslad  V.  Cely,  Prec.  Ch.  83 ;  Scurry  v.  Mowe,  9  Mod.  R.  89. 

3  Ante,  ^  173, 173,  181,  185,  186,  196,  301. 

4  Ante,  §  159-176;  Hindmanh  o.  Southgate,  3  Ross*  R.  338  ;  Hol- 
land V.  Prior,  1  Mylne  &  K.  337 ;  Anderaon  v.  Caunter,  3  Myliie  &  K. 
763. 

^  Palk  II.  CUnton,  13  Ves.  4S;  Hobait  v.  Abbot,  3  P.  WiU.  643^;  Nor- 
riah  V.  Marahall,  6  Madd.  R.  475. 
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could  have  claimed,  if  they  had  been  before  the  Court, 
and  those  ri^ts  are  such,  as  do  not  aifect  the  rights  of 
the  defendants,  who  are  before  the  Court.^ 

^  221.  We  may  here  also  advert  to  a  point  of  con- 
aderable  practical  importance,  (of  which  incidentally 
notice  has  been  already  taken,)  and  that  is,  that  in 
many  cases  it  furnishes  no  ground  of  objection,  that 
persons  are  joined  as  parties  in  the  suit,  who,  if  they 
had  been  omitted,  could  not  have  been  deemed  neces- 
sary parties ;  for,  in  a  variety  of  cases,  it  is  in  the 
option  of  the  {daintiff  to  Join  them,  or  not,  as  defend- 
ants.^ Thusy  for  example,  if  a  trustee  has  fraudulent- 
ly or  improperiy  parted  with  the  trust  property,  the 
cestui  que  trust  may  proceed  against  the  trustee  alone, 
to  compel  satisfaction  for  the  breach  of  trust,  or  he 
may  at  his  election  join  the  assignee  also,  if  he  was  a 
party  to  the  fraud,  or  if  he  seeks  redress  against  him.^ 
So,  if  a  pawnee,  or  other  person,  lawfully  in  possession 
of  jewels,  should  deliver  them  over  to  a  third  person 
for  custody,  he  may  have  a  Bill  for  a  redelivery  and 
account  of  them  without  making  the  pawner  or  his 
representatives  a  party.*  So,  a  person,  who  is  a  mere 
nominal  or  formal  party,  may  sometimes  be  dispensed 


I  Harvey  v,  Cooke,  4  Russ.  R.  34,  54,  55  ;  Post,  §  236. 

s  Ante,  §  153,  156,  214 ;  Post,  §  229,  542.  The  29th  Order  of  the 
Eng^lkh  Orders  in  Chancery  of  1841,  provides,  '*  That  where  no  account, 
payment,  conveyance,  or  other  relief  is  sought  against  a  party,  hut  the 
plaintiff  shall  require  such  party  to  appear  to  and  ansvirer  the  Bill,  the 
costs  occasioned  by  the  plaintiff  having  required  such  party  so  to  appear 
and  answer  the  Bill,  and  the  costs  of  all  proceedings  consequential  thereon, 
shall  be  paid  by  the  plaintiff,  unless  the  Court  shall  otherwise  direct." 
The  same  Rule  has  been  adopted  by  the  Supreme  Court  of  the  United 
States.     See  54tii  Rule  of  the  Equity  Rules,  January  Term,  1842. 

3  Bailey  9.  Inglae,  2  Paige,  R.  278,  279  ;  West  v.  Randall,  2  Mason, 
R.  197,  198  ;  Ante,  §  137. 

^  SavUle  V,  Tancred,  1  Yes.  101 ;  Calvert  on  Parties,  oh.  1,  §  I,  p.  7 ; 
Ante,  $  213. 
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with,  although,  if  he  were  joined  in  the  suit,  there 
would  be  no  ground  for  any  exception  on  his  part^ 

^  222.  Hitherto  we  have  spoken  of  cases,  where 
private  persons  only  are  interested  in  the  subject-mat- 
ter of  the  suit.  But  the  same  principle  is  applicable  to 
cases  where  the  Government  itself  is  a  party  in  interest.^ 
In  all  such  cases,  it  is  essential,  that  the  Attorney- 
General,  who  is  the  proper  public  officer  of  the  Gov-* 
ernment,  should  be  made  a  party,  either  as  plaintiff,  or 
as  defendant,  to  protect  and  assert  the  interests  of  the 
public.^  Hence  it  is,  that  in  cases  of  public  charities 
the  Court  always  requires  the  Attorney-General  to  be 
made  a  party  to  the  suit ;  because  the  Crown  or  Gov- 
ernment, as  parens  patruBy  superintends  the  adminis- 
tration of  all  charities,  and  must,  in  cases  of  this  sort, 
act  by  its  proper  officer,  who  is  the  Attorney-General/ 

^  223.  We  have  thus  reviewed  some  of  the  most 
important  classes  of  cases,  which  serve  to  illustrate  the 
general  rule,  as  to  the  necessary  parties  to  a  Bill  in 
Equity,  and  also  to  illustrate  the  exceptions  to  that 
rule.  In  general,  it  may  be  said,  that  in  most  of 
these  classes  of  cases  the  doctrine,  which  is  applied,  is 
in  a  high  degree  reasonable  and  convenient,  and  pro- 
motive of  the  ends  of  justice.  In  some  of  them,  the 
doctrine  can  scarcely  be  treated  otherwise,  than  as 
founded   in    mere   artificial    or   technical   reasoning ; 

1  Batler  v.  PeDdergraes,  16  Yin.  Abridg.  Party,  248;  S.  C.  2  Bro. 
Pari.  Caa.  170  ;  Fletcher  v.  Ashbumer,  1  Bro.  Ch.  R.  497,  498.  See 
alao  Saville  «.  Tancred,  1  Yes.  101 ;  Calvert  on  Parties,  ch.  1,  §  1,  p. 
7,8. 

3  See  Calvert  on  Parties,  ch.  3,  §  26,  p.  301-308 ;  towards  on  Par- 
ties, 60-62. 

3  Attorney-General  «.  Brown,  1  Swanst.  265,  290,  2dl,  294 ;  Cooper, 
Eq.  PI.  17,22;  Mitf.  Eq.  PI.  by  Jeremy,  21,  22  and  note,  30,  102, 
169,  172. 

4  Wellbeloved  v.  Jones,  1  Sim.  &  Stn.  40 ;  Mitf.  Eq.  PI.  by  Jeremy, 
17,  22, 30,  102»  169. 
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sometimes,  as  stopping  short  of  the  proposed  objects, 
for  which  it  is  adopted ;  sometimes,  as  introductive  of 
anomalies  not  easily  referable  to  anj  common  princi- 
ple ;  and  sometimes,  as  subversive,  either  totally  or 
partially,  of  the  ends  of  justice,  by  obstructing,  or  ex- 
tinguishing all  chances  of  any  remedy  in  Equity. 
Perhaps,  however,  it  may  be  found,  upon  a  close  sur- 
vey of  the  whole  matter,  that  a  different  doctrine  in 
these  latter  instances  would  work  out  inconveniences 
and  mischiefs  in  an  opposite  direction,  which  would 
be  equally  liable  to  objection,  and  equally  to  be 
lamented.  So  that,  after  all,  we  may  rather  impute 
these  apparent  blemishes  in  the  system  to  the  general 
inability  of  all  human  contrivances  to  attain  entire 
justice,  than  to  any  positive  omission  to  provide  a  safe, 
uniform,  and  effective  remedy  in  all  practicable  cases. 
^  224.  In  concluding  this  part  of  our  subject,  we 
may  here  quote  the  language  of  Lord  Redesdale,  as 
furnishing  at  once  an  admonition  and  a  motive  to  fur- 
ther diligence,  and  to  more  copious  inquiries  into  the 
true  grounds  of  necessary  pardes,  when  new  cases 
arise,  which  may  require  new  applications  of  princi- 
ples. ^^  In  some  cases,  however,"  (says  that  eminent 
judge,)  "  it  may  still  remain  a  question  of  considera- 
ble difficulty,  who  are  necessary  parties  to  a  suit.  It 
may,  indeed,  be  doubtful,  until  the  decision  of  the 
cause,  what  interests  may  be  affected  by  that  decision ; 
and  sometimes  parties  must  be  brought  before  the 
Court  to  litigate  a  question,  who  had,  according  to  the 
decision,  no  .interest  in  the  subject ;  and  as  to  whom, 
therefore,  whether  plaintiffs  or  defendants,  the  Bill  may 
be  finally  dismissed,  although  the  Court  may  make 
a  decree  on  the  subject,  as  between  other  parties, 
which  will  be  conclusive  on  the  persons,  as  to  whom 
the  Bill  may  be^so  dismissed,   but  which  the  Court 


256  EQUITT   PLEADINGS*  [CH.  IT* 

would  not  pronounce  in  their  absence,  if  amenaUe  to 
Its  jurisdiction.  Sometimes,  too,  a  plaintiff,  6y  waiving 
a  particular  claim,  may  avoid  the  necessity  of  making 
parties,  who  might  be  affected  by  it,  though  that  claim 
might  be  an  evident  consequence  of  the  rights  asserted 
by  the  Bill  against  other  parties.  This,  however, 
cannot  be  done  to  the  prejudice  of  others."  ^ 

^  225.  Let  us  now  proceed  to  the  consideration  of 
the  correlative  inquiry^  who  ought  not  to  be  made,  or 
who  need  not  be  made,  parties  to  a  Bill  in  £quity.^ 
And,  here,  the  point  most  usually  arises  in  relation  to 
parties  defendants,  although  it  is  by  no  means  confined 
to  them.' 

^  226.  In  the  first  place,  (as  we  have  already  seen,) 
the  rule,  as  to  necessary  parties,  does  not  extend  to  all 
persons,  who  may  be  consequentially  interested,  or 
affected  by  the  suit ;  as,  for  example,  in  the  case  of  a 
Bill  by  a  creditor  for  payment  of  his  debt  out  of  the 
assets  of  his  deceased  debtor,  whether  it  is  a  suit 
brought  for  himself  alone,  or  on  behalf  of  all  others.^ 
In  the  former  case,  all  the  other  creditors  may  be  con* 
sequentially  affected  by  the  decree ;  in  the  latter,  all 
the  legatees  and  distributees. 

^  226,  a.  Upon  the  like  ground,  where  a  Bill  is 
brought  for  a  discovery  merely,  in  aid  of  a  defence  in 
an  action  at  law,  no  other  person  except  the  actual 
plaintiff  at  law,  should  be  made  a  party  to  the  Bill  of 
discovery,  although  others  may  be  beneficially  interested 
in  the  subject-matter  of  the  action  at  law.  Thus,  if  an 
action  at  law  is  brought  by  an  agent  upon  a  policy  of 
insurance,  and  the  underwriters  file  a  Bill  of  discovery 

-\  _       -  - ■  -  — — — - — - — - — ■ —  _        _ __i^  - 

1  Mitf.  Eq.  PL  by  Jeremy,  179»  180 ;  Williams  o.  Williams,  9  Mod. 
R.  299.     See  also  Post,  §  236,  237, 279,  509,  541,  544. 
s  See  Calvert  on  Parties,  ch.  1,  §  3,  p.  65-73. 
3  Post,  §  229,  232,  236,  237,  279,  509,  641,  644. 
*  Mitf.  Eq.  PI.  by  Jeremy,  170,  171,  176 ;  Ante,  §  140. 
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in  aid  of  their  defeace  to  the  suit  at  law,  the  Bill 
should  be  brought  against  the  agent  adone ;  and  his 
princi^ly  not  being  a  party  to  the  suit  at  laiv,  ought 
not  to  be  joined  in  Equity,  although  he  has  the  real  in- 
terest in  the  suit.^  The  same  rule  will  apply  to  an 
agent  bringing  a  Bill  for  a  discovery  in  aid  of  his  own 
acti<Hi  at  law ;  for  there  the  principal  ought  not  to  be 
joined  as  plaintifi^  although  he  has  a  substantial  in- 
terest** 

^  226,  b.  So^  in  the  case  of  a  common  Bill  for  the 
specific  performance  of  a  contract  of  sale  of  real  estate, 
the  only  proper  parties  in  general  are  the  parties  to 
the  contract  itself/  Special  cases  may  indeed  exist* 
in  which  the  rule  may  be  otherwise  ;  but  they  stand 
upon  their  own  peculiar  grounds. 

^  227.  In  the  next  place,  a  person  is  not  properly  a 
party  to  a  suit,  between  whom  and  the  plaintiff  there 
is  no  proper  privity  or  common  interest,  but  his  lia* 
bility,  if  any,  is  to  another  person.  This  may  be  illus- 
trated by  the  common  case  of  a  Bill  brought  by  a 
creditor  against  an  executor  or  administrator  for  pay- 
ment of  his  debt  out  of  the  assets.^  To  such  a  Bill  a 
debtor  to  the  estate  is  not  ordinarily  a  proper  party ; 
because  his  liability  is  solely  to  the  executor  or  admin- 
istrator.    But  if  a  special  case  is  made  out,  such  as 

1  Irriiig  V.  Thompeoo,  0  Sim.  R.  17;  Fentoii  «.  Hoghes,  7  Yes.  287. 
Lord  Abioger  decided  directly  the  other  way,  in  Glyn  v.  Scares,  I  Youngs 
&  Coll.  664.  See  also  Taylor  v.  Loogworth,  14  Peters,  R.  172;  Post, 
4  669. 

S  Glyn  V.  Scares,  3  Myhie  &  Keen,  460  ;  Irring  v.  Thompson,  9  Sim. 
R.  17  ;  Fenton  «.  Hughes,  7  Yes.  287.  The  case  might  be  diflbrent,  if 
the  Bill  were  not  only  for  discovery,  but  also  for  relief.  Irving  v.  Thomp- 
son, 9  Sim.  R.  17,  29 ;  Taylor  «.  Longwortb,  14  Peters,  R.  172 ;  Post, 
$669. 

3  Wood  9.  White,  4  Mylae  &  Craig,  R.  460,  483. 

«  Utterson  v.  Mair,  2  Ves.  jr.  96 ;  Gedge  «.  Traill,  1  Rus.  &  Mylne, 
281 ;  2  StMj  on  Equity  Jnrisp.  §  836. 

£Q.  PL.  33 
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collusion  between  him  and  the  executor  or  administra- 
tor, or  insolvency  of  such  personal  representative,  then, 
and  in  that  case,  the  debtor  may  be  made  a  party,  as 
a  means  of  uprooting  the  fraud,  or  of  securing  the 
property.* 

^  228.  In  the  next  place,  the  plaintiff  may,  (as  we 
have  already  seen,)  in  some  cases,  by  the  very  struc- 
ture of  his  Bill,  and  the  prayer  of  relief,  obviate  the 
necessity  of  making  a  person,  otherwise  interested,  a 
party .^  Thus,  where  the  plaintiff  alone  is  concerned 
in  interest,  as  to  a  demand  upon  a  person  not  made 
a  party,  he  may,  by  a  waiver  of  that  claim,  dispense 
with  his  being  a  party.^  So,  if,  at  the  hearing,  the 
plaintiff  waives  any  relief  against  a  person,  not  made  a 
party.* 

§  229.  In  the  next  place,  the  non-joinder  of  a  mere 
nominal  or  formal  party  will  often  be  dispensed  with, 
if  entire  justice  can  be  done  without  him ;  or  if  he  can- 
not properly  be  made  a  party  to  the  suit.^  Indeed, 
the  joinder  or  non-joinder  of  mere  nominal  or  formal 
parties  will  not  ordinarily  be  allowed  by  the  Court,  as 
a  valid  objection  to  proceedings  under  the  Bill.* 

^  230.  In  the  next  place,  no  person  need  be  made 
a  party  to  a  Bill,  who  claims  under  a  title  paramount 
to  that  brought  forward,  and  to  be  enforced  in  the 
suit ;  or  who  claims  under  a  prior  title  or  incumbrance, 
not  affected  by  the  interests  or  relief  sought  by  the 


1  Ante,  ^  127,  139,  139,  167,  178,  214. 
a  See  Ante,  §  127,  139,  213,  214. 

3  Mitf.  Eq.  PI.  by  Jeremy,  179,  180 ;  WDliaiHB  •.  WUliaros,  9  Mod. 
R.  299;  Ante,  $  197-130,  214. 

4  Pawlet  V.  Bishop  of  London,  2  Atk.  996 ;  Northey  v.  Northey,  3 
Atk.  77. 

5  Butler  V.  Pendergrase,  2  Bro.  Pari.  Cas.  170 ;  S.  C.  4  Bro.  Pari.  Cas. 
by  Tomlins,  174 ;  16  Viner  Abridg.  248,  pL  6 ;  Ante,  §  221 ;  Post,  5  649. 

«  Wonnley  v.  Wormley,  8  Wheat.  461 ;  Ante,  ^  221 ;  Port,  §  642. 
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Bill.'  Thus,  for  example,  on  a  Bill  to  carry  into  effect 
the  trusts  of  a  will,  a  person,  who  claims  bj  a  title 
paramount  to  that  will,  ought  not  to  be  made  a  party, 
in  order  to  bring  into  contestation  his  rights  under 
such  paramount  title.'  So,  where  a  Bill  seeks  merely 
the  application  of  the  surplus  of  a  trust  fund,  after 
discharging  prior  incumbrances,  the  prior  incumbran* 
cers  are  not  necessary  parties.' 

^  231.  In  the  next  place,  no  person  should  be  made 
a  party,  who  has  no  interest  in  the  suit,  and  against 
whom,  if  brought  to  a  hearing,  no  decree  can  be  had.^ 
Upon  this  ground  it  is,  that  a  person,  who  is  a  mere 
agent  in  the  transaction,  ought  not  to  be  made  a  party 
to  a  Bill ;  as,  for  example,  an  auctioneer,  who  has  sold 
an  estate,  the  sale  being  the  matter  in  controversy;' 
or  a  steward  or  receiver  of  the  rents  and  profits,  where 
the  controversy  is  between  the  vendor  and  the  vendee 
to  a  Bill  for  a  specific  performance ;  ^  or  an  attorney  or 
solicitor,  who  has  negotiated  an  annuity,  to  a  Bill  to 
set  it  aside,  on  account  of  a  defective  memorial ; '  or 
an  arbitrator  to  a  Bill,  to  enforce,  or  to  set  aside  an 
avrard.' 


I  Ante,  $  148,  140,  103. 

s  DeTODsher  v.  Newenham,  3  Sch.  &  Lefr.  207-312;  Ante,  ^  161; 
Pelhun  V.  Gregory,  1  Eden,  R.  620;  S.  C.  6  Bro.  Ch.  R.  575;  3  Bro. 
Pari.  Cas.  by  Tomlins,  204 ;  Eagle  Fire  Insurance  Company  v.  Lent,  6 
Paige,  635 ;  Lange  v.  Jones,  5  Leigh,  R.  102 ;  Ante,  ^  148, 140, 161, 163. 

3  Mitf.  Eq.  PI.  by  Jeremy,  175;  Ante,  ^  148,  140. 

*  Mitf.  Eq.  PI.  by  Jeremy,  160 ;  2  Eq.  Abridg.  78,  pi.  12 ;  Smith  v. 
Snow,  3  Madd.  R.  10;  West  v.  Randall,  2  Mason,  R.  102,  107;  Treco- 
thick  o.  Austin,  4  Mason,  R.  42 ;  Petch  v.  Dalton,  8  Price,  R.  12 ;  1 
Harris.  Ch.  Pr.  by  Newland,  38  (1808)  ;  Le  Texier  v.  Marquis  of 
Anspaeh,  15  Ves.  164;  Cooper,  Eq.  PI.  41,  42;  2  Madd.  Ch.  Pr.  146, 
147;  2  Story  on  Equity  Jurisp.  $  1400;  Post,  ^  570. 

'  Cooper,  Eq.  PI.  41,  42;  Post,  ^  570. 

«  Cooper,  Eq.  PI.  42 ;  McNamara  «.  Williams,  6  Yes.  143. 

7  Cooper,  Eq.  PI.  42 ;  2  Madd.  Ch.  Pr.  146,  147. 

8  Blitf.  Eq.  PI.  by  Jeremy,  160,  161 ;  Cooper,  Eq.  PI.  178 ;  Steward  v. 
East  India  Company,  2  Vem.  380 ;  2  Eq.  Abridg.  78. 
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^  232.  In  cases,  too,  where  tie  objection  of  a  want 
of  interest  applies,  it  is,  or  may  be  equattj  as  fatal, 
when  applicable  to  one  of  several  plaintiife,  as  it  is 
when  applicable  to  one  of  several  defendants.^  In- 
deed, in  the  former  case,  the  objection  is,  or  may  be 
fatal  to  the  whole  suit;  whereas,  in  the  latter  case,  it 
is  fatal  (if  properly  taken  and  in  due  time)  to  the  suit 
only  against  the  defendant  improperly  joined.^  But  in 
cases  of  this  sort,  if  there  is  any  charge  of  fraud  con- 
nected with  the  transaction,  in  which  the  agejst,  or 
steward,  or  attorney,  or  solicitmr,  or  arbitrator,  partici- 
pated, and  it  is  so  charged  in  the  Bill ;  there,  he  may 
properly  be  made  a  party ;  for  even  if  no  other  decree 
would  be  warranted  by  the  circumstances  of  the  case 
against  him,  he  might  be  decreed  to  pay  the  costs  of 
the  suit,  if  his  principal  i^uU  happen  to  be,  or  should 
become  insolvent.^ 

^  233.  Another  exception  has  been  sometimes  made, 
upon  a  ground  not  entirely  satisfactory,  and  which 


1  Ante,  ^  224 ;  Post,  §  236,  237,  509,  541,  544,  569. 

3  Makepeace  v.  Haythome,  4  Robs.  R.  244 ;  Ring  of  Spain  v.  Machado, 
4  Russ.  R.  225, 241 ;  Hunter  v.  Richardson,  6  Madd.  R.  89  ;  Mitf.  Eq.  PL 
by  Jeremy,  160,  161;  Ante,  $224,  229;  Post,  §  236,  237,  541-544, 
569. 

3  Cooper,  £q.  PI.  42;  Mitf.  Eq.  PI.  by  Jeremy,  160,  161,  189;  2 
Story  on  Equity  Jurisp.  §  1500 ;  Bowles  v.  Stewart,  1  Sob.  and  Lefr. 
227 ;  Le  Texier  v.  Marquis  of  Anspach,  15  Ves.  164 ;  Fenton  «.  Hughes, 
14  Yes.  287-289;  Stewart  «.  East  India  Company,  2  V«m.  380  and 
note,  and  14  Ves.  253  ;  Lingood  9.  Eade,  2  Atk.  501 ;  Lingood  «.  Crouch- 
er,  2  Atk.  395  ;  Church  v.  Lequeane,  8  Ves.  315 ;  Post,  ^  570.  In  such 
a  case,  the  Bill  itself  riiould  pray  costs  against  the  agent,  &c. ;  for  oiher^ 
wise  a  demurrer  would  He.  Le  Teider  v.  Marquis  of  Anspach,  15  Ves.  164. 
The  same  principle  applies  to  the  case  of  a  debtor  to  a  testator's  estate, 
who  cannot  ordinarily  be  joined  in  a  creditor's  suit  against  the  execntsr 
for  payment  of  his  own  debt ;  but  he  may  be,  if  collusion  is  charged  be- 
tween him  and  the  executor.  1  Mont.  Eq.  PI.  45,  46,  note  (o)  ;  2  Mont. 
Eq.  PI.  141 ;  Mitf.  Eq.  PL  by  Jeremy,  156, 159 ;  Elmslie  v.  MMsaulay, 
8  Bro.  Ch.  R.  624. 
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maj  now  be  considered  as  of  very  doubtftil  authority* 
It  is  the  case  of  a  bankrupt,  ui  which  it  is  admitted, 
that  although  he  ought  not  generally  to  be  made  a  party 
to  a  Bill  against  his  assignees  touclung  his  estate ;  yet, 
if  in  such  a  Bill  any  discovery  of  his  acts,  before  he 
became  a  bankrupt,  is  sought,  he  may  properly  be 
joined  and  compelled  to  make  the  discovery.^  And 
the  same  proposition  has  been  put  in  a  more  general 
form ;  that  where  a  person,  having  had  an  interest  in 
the  8i}l^ect-matter,  has  assigned  that  interest,  he  may 
yet  be  compelled  to  answer  with  respect  to  his  own 
acts  before  the  assignment.' 

^  234.  For  the  same  reason,  a  mere  witness  ought 
not  to  be  made  a  party  to  a  Bill,  although  the  plaintiff 
might  deem  his  answer  more  satisfactory  than  his  ex- 
amination ;  for  he  has  no  interest  in  the  cause,  and 
no  decree  can  be  had  against  him ;  nor  would  his 
answer  be  evidence  against  his  co-defendant.    And  he 

1  Milf.  Eq.  PI.  by  Jeremy,  161. 

'  Mitf.  Eq.  PI.  by  Jeremy,  161.  The  whole  doctrine  has  been  shaken, 
if  not  overtunied  in  Whitworth  v.  Davis,  1  Ves.  &  Beam.  548-560, 
and  Griffin  v.  Archer,  3  Anst.  478.  Lord  RedesdaJe's  own  mode  of  stat- 
ing th^  proposition  in  the  passage  cited  in  the  text  shows,  that  he  deemed 
it  doubtfal.  He  has  added ;  '*  It  is  difficult  to  draw  a  precise  line  between 
the  cases,  in  which  a  person,  having  no  interest,  may  be  called  upon  to 
answer  for  hie  own  acts,  and  those,  in  which  he  may  demur,  because  he 
has  no  interest  in  the  question.  Thus,  where  a  creditor,  who  had  obtained 
execution  against  the  effiscts  of  his  debtor,  filed  a  Bill  against  the  debtor, 
against  whom  a  commission  of  bankruptcy  had  issued,  and  the  persons 
claiming  as  assignees  under  the  commission,  charging,  that  the  commis- 
sion was  a  contriTance  to  defeat  the  plaintiff ^s  execution,  and  that  the 
debtor  having  by  permission  of  the  plaintiff  possessed  part  of  the  goods 
taken  in  execution  for  the  purpose  of  sale,  and  instead  of  paying  the  pro- 
duce to  the  plaintiff  had  paid  it  to  his  assignees,  a  demurrer  by  the  alleged 
bankrupt,  because  he  had  no  interest,  and  might  be  examined  as  a  wit- 
ness, was  overruled,  and  the  decision  affirmed  on  rehearing  A  differ- 
ence has  also  been  taken,  where  a  person  concerned  in  a  transaction, 
impeached  on  the  ground  of  fraud,  has  been  made  party  to  a  Bill  for  dis- 
covery merely ;  or  aa  having  the  custody  of  an  instrument  for  the  mutual 
benefit  of  others."    Mitf.  Eq.  PI.  by  Jeremy,  161,  163.     ' 
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ought  not  to  be  harassed  by  the  trouble  or  expense  of 
a  litigation,  in  respect  to  which  he  has  nothing  to  gain 
or  to  lose.* 

^  235.  There  are  some  exceptions,  however,  to  this 
general  doctrine,  which  have  been  introduced  upon 
peculiar  reasons,  and,  whether  satisfactory  or  not, 
which  are  now  well  established.  Thus,  for  example, 
the  officers  of  a  corporation,  although  they  may  be 
mere  witnesses,  may  be  joined  in  the  defence  in  a  suit 
against  the  corporation.  The  reason  assigned  (or  this 
distinction  between  the  cases  of  individuals  and  the 
cases  of  corporations  is,  that  the  former  may  be  re- 
quired to  answer  upon  their  personal  and  corporal 
oaths ;  whereas  a  corporation  cannot  be  sworn,  and 
therefore  must  put  in  its  answer  under  its  common 
seal  only ;  and  however  false  its  answer  may  be,  the 
corporation  can  never  be  convicted  of  perjury.  Under 
such  circumstances,  it  has  been  thought  allowable  to 
compel  the  officers  of  the  corporation  to  answer  to  the 
material  facts  upon  their  own  personal  oaths ;  and  thus 
to  enable  the  plaintiff  better  to  frame  his  Bill,  and 
better  to  draw  and  pen  his  interrogatories  towards 
obtaining  a  fuller  discovery.^  And  in  truth  it  must  be 
admitted,  that  the  officers  are  generally  the  only  per- 


1  Cooper,  Eq.  PI.  41,  43;  Mitf.  Eq.  PI.  by  Jeremy,  188 ;  Wych  ». 
Meal,  3  P.  Will.  310  and  Mr.  Cox's  note  (1) ;  Newman  v.  Grodfrey, 
3  Bro.  Ch.  R.  333 ;  Plumroer  v.  May,  1  Yes.  436 ;  Fenton  «.  Hughes, 
7  Yes.  387-390;  Dummer  «.  Chippenham,  14  Yes.  353;  Whitworih  «. 
Davis,  1  Yes.  &  B.  550 ;  Griffin  r.  Archer,  3  Anst.  R.  478;  Lloyd  «. 
Lander,  5  Madd.  R.  383 ;  3  Story  on  Equity  Jnrisp.  §  1499. 

9  Wych  «.  Meal,  3  P.  WUl.  310;  Moodalay  «.  Morton,  1  Bro.  Ch.H. 
469 ;  Whitworth  v.  Davis,  1  Yes.  &  B.  550 ;  Dummer  «.  Chippenham, 
14  Yes.  353-354 ;  Cooper,  Eq.  PL  43;  Mitf.  Eq.  PI.  by  Jeremy,  160 
and  note,  189 ;  Le  Texier  v.  Marquis  of  Anspach,  15  Yes.  164,  165 ; 
Gibbons  v.  Waterloo  Bridge  Company,  5  Price,  R.  493 ;  Bramley  «. 
Westchester  County  Manuf.  Company,  1  John.  Ch.  R.  366 ;  3  Story  on 
Equity  Jurisp.  $  1500. 
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SODS,  who  can  give  the  information.^  For  a  like  rea- 
son,  the  members  of  corporations  may  also  be  made 
parties  to  a  Bill,  either  for  discovery  alone  or  for  dis- 
covery and  relief,  although  they  have  no  other  interest, 
than  as  corporators,  in  the  subject-matter  of  the  suit.^ 

^  236.  Having  stated  these  general  doctrines  in  re- 
lation to  the  joinder  and  omission  of  parties,  it  may  be 
proper  to  add  in  this  connection  (although  the  matter 
virill  necessarily  come  in  review  hereafter),  that,  if  the 
want  pf  proper  and  necessary  parties  is  apparent  on 
the  face  of  the  Bill,  the  defect  may  be  taken  advantage 
of  by  demurrer.®  In  many  cases,  and  especially  if 
the  defect  be  vital  to  the  character  of  the  Bill,  and 
to  the  relief  asked,  the  objection  may  also  be  insisted 
upon  at  the  hearing.  And,  if  the  Court  shall  proceed 
to  a  decree,  the  decree  may  be  reversed  for  error  on 
this  account.^  If  the  defect  is  not  apparent  on  the 
Bill,  it  may  be  propounded  by  way  of  a  plea,  or  it  may 
be  relied  on  in  a  general  answer.^  If  it  is  insisted  on 
only  at  the  hearing,  the  Court  will  often,  if  there  are 

1  It  seems,  however,  that  although  it  is  not  an  unusual  rule,  that  the 
officers  of  a  corporation  may  be  made  parties ;  yet  that  a  special  ground, 
such  as  to  peculiar  information,  should  be  laid.  Thus,  in  Howe  «.  Bent, 
5  Madd.  R.  10,  where  an  officer  of  the  Bank  of  England  was  made  a 
party  to  a  Bill  of  discovery,  when  certain  stock  in  question  in  the  cause 
was  transferred,  it  was  held  on  demurrer,  that  he  was  not  properly  joined, 
because  he  was  a  mere  witness. 

s  Glascott  V.  Copper  Miners'  Company,  11  Sim.  R.  304. 

3  Post,  $641-544. 

«  Cooper,  £q.  PI.  33, 185 ;  Mitf.  Eq.  PI.  by  Jeremy,  180,  and  the  cases 
there  cited;  Praet.  Reg.  by  Wyatt,  299;  1  Daniell,  Ch.  Pract.  384- 
388;  S  Daniell,  Ch.  Praet.  37,  38  ;  Whiting  v.  Bank  of  United  States, 
13  Peters,  R.  14.  The  mere  non-joinder  of  a  proper  party  cannot  avail 
the  defendant  in  a  Bill  of  review,  unless  it  operates  to  his  prejudice ; 
and  there  is  the  more  reason  for  this  rule,  because  the  absent  person  is 
not  bound  by  the  decree ;  but  may,  in  another  suit,  vindicate  his  rights. 
Whiting  9.  Bank  of  United  States,  13  Peters,  R.  14  ;  Post,  §  383,  509, 
641,544. 

»  Cooper,  Eq.  PI.  389  ;  Mitf.  flq.  PI.  by  Jeremy,  380. 
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merits,  allow  the  cause  to  stand  over,  in  order  to  make 
the  new  parties,  or,  if  the  Bill  is  dismissed,  it  should 
be  without  prejudice.^ 

^  236,  a.  It  is  no  answer  to  the  objection  of  a  want 
of  proper  parties,  that  the  persons,  who  are  not  parties, 
might,  if  made  so,  object,  that  the  Bill  is  multifarious. 
Manj  Bills  may  not  be  multifarious  as  to  some  persons, 
interested  in  the  whole  subject-matter,  which  would  be 
so  as  to  others,  interested  only  in  part  of  it.  But  that 
is  no  reason  for  the  Court  proceeding  in  the  absence  of 
any  person,  who  ought  to  be  present,  as  to  any  part  of 
the  case.  It  at  most  can  only  prove,  that  the  plaintiffit 
have  adopted  a  wrong  course  from  the  beginning;  and 
that  the  error  is  irremediable  under  the  ordinary  per- 
mission to  amend  by  making  parties.^ 

^  237.  If,  on  the  other  hand,  the  defect  in  the  Bill 
should  be  a  joinder  of  improper  parties  (as,  for  exam- 
ple, of  persons,  having  no  interest,  or  mere  witnesses), 
in  such  a  case,  if  the  defect  is  apparent  on  the  face  of 
the  Bill,  it  may  be  brought  forward  by  a  demurrer  by 
the  party  improperly  joined ;  or  he  may,  at  the  hear- 
ing, in  some  cases,  rely  on  it^  as  a  ground  for  a  dis- 
missal of  the  Bill  as  against  him.^    If  the  defect  is  not 

1  West «.  Randall,  8  Maaoo,  R.  181 ;  Mechaoics'  Bank  of  Alexandria 
V.  Setons,  1  Peters,  R.  306  ;  Hunt «.  Wickliffe,  8  Peters,  R.  215 ;  Ante, 
§  73;  Post,  ^541,  544.  The  40th  Order  of  the  English  Chancery  Orders 
of  1841,  has  altered  materially  the  old  Rule.  It  provides,  ''  That  if  a 
defendant  shall,  at  the  hearing  of  a  cause,  ohject  that  a  suit  is  defectiTe 
for  want  of  parties,  not  haying  by  plea  or  answer  taken  the  objection,  and 
therein  specified  by  name  or  description  the  parties,  to  whom  the  objection 
applies,  the  Court  (if  it  shall  think  fit)  shall  be  at  liberty  to  make  a  decree 
saving  the  rights  of  the  absent  parties."  Ante,  §  S80.  The  same  Rule 
has  been  adopted  by  the  Supreme  Court  of  the  United  States^  See  53d 
Rule  of  the  Equity  Rales  of  the  Supreme  Court  of  the  United  States,  Jan- 
uary Term,  1843. 

9  Lumsden  v.  Frazer,  1  Mylne  &  Craig,  589,  608 ;  S.  C.  7  Simons, 
R.  555  ;  Attorney-General  v.  Poole,  4  Mylne  &  Craig,  17. 

3  Post,  ^  283,  509,  541,  544,  509. 
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apparent  on  the  face  of  the  Bill,  the  party,  improperlj 
joined,  may  rely  on  the  objection  by  way  of  a  plea,  or 
insist  \ipon  it  in  his  answer.^  It  is  not  safe,  however, 
in  any  case,  to  rely  upon  the  mere  non-joinder  or  mis* 
joinder  of  parties,  as  an  objection  at  the  hearing ;  for 
if  the  Court  can  make  a  decree  at  the  hearing,  which 
will  do  entire  justice  to  all  the  parties,  and  not  preju* 
dice  their  rights,  notwithstanding  the  non-joinder  or 
mis-joinder,  it  will  not  then  allow  the  olgection  to 
prevail.*  The  true  course,  therefore,  is,  to  take  it  by 
way  of  demurrer,  when  it  is  apparent  on  the  face  of 
the  Bill ;  or,  if  not  apparent,  by  plea,  or  by  answer.' 
^hen  the  objection  of  want  of  proper  parties  exists, 
the  Court  will  ordinarily  allow  the  defect  to  be  sop- 
plied  by  an  amendment  of  the  original  Bill,  or  by  a 
supplemental  Bill,  as  the  stage  of  the  proceedings,  at 
which  the  objection  is  taken,  may  require.* 

^  238.  Where  a  demurrer,  or  a  plea,  is  put  in  for 
the  want  of  proper  parties,  if  a  demurrer,  it  must  ap- 
pear, if  a  plea,  it  must  be  shown,  who  are  the  proper 
parties,  not  indeed  by  name,  for  that  might  be  impos- 


1  Cooper,  Eq.  PL  4S  ;  Mitf.  Eq.  PI.  by  Jeremy,  160,  161  ;  Poet, 
$541,544. 

>  Lambert  v.  Hutchinson,  1  Beavan,  R.  977;  Post,  (  983,  544;  Pria- 
gle  V.  Crooks,  3  Younge  &  Coll.  666.  In  this  last  case,  a  doubt  was 
suggested,  whether  in  any  case  a  mis-joinder  of  a  defendant  was  a  ground 
of  demurrer.  Post,  ^  544  and  note.  The  very  point  as  to  a  non-joinder 
of  a  defendant  arose  in  the  case  of  Whiting  v.  Bank  of  United  States, 
13  Peteis,  R.  6- 14 ;  and  it  was  there  held,  that  unless  the  non-joinder 
operated  a  prejudice  to  the  rights  of  the  other  defendants,  it  could  not  be 
taken  advantage  of  at  the  hearing,  or  upon  a  rehearing  on  a  Bill  of  review. 
See  also  Russell  v.  Clarke's  Ex'rs,  7  Cranch,  69 ;  Elmendorf  v,  Taylor, 
10  Wheaton,  R.  152 ;  Cameal  v.  Banks,  10  Wheaton,  R.  181 ;  Mallon 
V.  Hinde,  13  Wheaton,  R.  193 ;  Mechanics'  Bank  of  Alexandria  v.  Setons, 
1  Peters,  R.  306 ;  Vattier  v.  Hinde,  7  Peters,  R.  S53 ;  Boone's  Heirs  v. 
Chiles,  8  Peters,  R.  532 ;  Ante,  §  232,  236  and  note ;  Post,  §  541,  544. 

3  Ibid. 

*  Post,  §  541,  884. 

£Q.  PL.  34 
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sible;  but  in  such  a  manner  as  to  point  out  to  the 
plaintiff  the  objection  to  his  Bill,  and  enable  him  to 
amend  by  adding  the  proper  parties.^  Indeed,  cases 
may  occur  of  such  a  nature,  as  even  to  require  the 
names  to  be  stated,  if  the  more  general  description  is 
not  sufficient  to  enable  the  plaintiff  to  ascertain  with 
reasonable  certainty  the  names  of  the  absent  parties.' 
For  example,  if  it  should  appear  in  the  case  of  a  Bill 
to  enforce  a  rent  charge  for  a  charity,  that  other  lands 
also  were  charged,  it  might  be  required  in  the  plea  to 
set  forth,  who  are  the  present  owners  of  these  lands, 
and  their  precise  locality,  especially  if  the  transaction 
were  of  great  antiquity,  and  the  original  description 
were  loose  and  indeterminate.^ 


1  Mitf.  Eq.  PL  by  Jeremy,  180,  181 ;  Attorney-Geneial  v.  Jackson » 
11  Ves.  369,  370  ;  Poet,  $  543.  See  Attorney-General  r.  Poole,  4  Mylne 
&  Craig,  17;  1  Daniel!,  Cfa.  Pract.  384-383. 

S  Attorney-General  v.  Jackson,  11  Yes.  367-371. 

3  Ibid. ;  Attorney-General  r.  Wyburgh,  1  P.  Will.  609 ;  Attorney- 
General  V.  Shelly,  1  Salk.  R.  163. 
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CHAPTER  V. 

BILLS  —  GENERAL   FRAME   OF. 

^  239.  Having  gone  through  with  these  preliminary 
considerations  as  to  parties,  we  shall  now  proceed  to  a 
more  particular  consideration  of  some  of  the  general 
rules  and  principles  applicable  to  the  structure  of 
Original  Bills  for  relief.  We  have  already  had  occa« 
sion  to  state  the  nature,  and  general  character,  and 
appropriate  subdivisions,  and  parts  of  such  Bills, 
which  should  be  borne  in  mind  in  our  subsequent 
inquiries. 

^  240.  In  the  first  place,  then,  as  to  the  certainty, 
which  is  required  in  the  statements  of  Bills.  With 
reference  to  certainty  in  pleadings  at  the  Common  Law, 
there  are  said  to  be  three  kinds,  applicable  to  different 
parts  of  the  pleadings,  founded,  as  it  should  seem,  up- 
on  one  general  maxim ;  Certa  debet  esse  intentioj  et 
narratio^  et  certum  fundamentum^  et  certa  res,  qtuB 
dediicitur  in  judicium.  The  first  kind  is  certainty  to  a 
common  intent ;  and  that  is  sufficient  in  a  bar,  which 
is  to  defend  the  party,  and  to  excuse  him.  The  sec- 
ond is  certainty  to  a  certain  intent  in  general,  as  in 
counts,  replications,  and  other  pleadings  of  the  plain- 
tiff, that  is,  to  convict  the  defendant,  as  in  indict- 
ments, &c.  The  third  is,  certainty  to  a  certain  intent 
in  every  particular,  as  in  estoppels,  which  are  odious  in 
the  law.^  It  has  been  said,  that,  in  pleading,  there 
must  be  the  same  strictness  in  Equity  as  in  law  ;  ^  as, 


1  Co.  Lin.  303,  0. 

s  Story  V.  Lord  Windsor,  3  Atk.  633. 
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for  example,  it  has  been  adjudged,  that  if  a  plea  sets 
up  a  bond  fide  purchase  without  notice,  as  a  defence, 
it  will  not  be  sufficient  to  state  in  it,  that  the  vendor 
being  seised,  or  pretending  to  be  seised,  did  con- 
vey, &c. ;  but  there  should  be  a  direct  averment,  that 
the  vendor  was  actually  seised.^  But,  however  true 
this  may  be  as  to  a  plea  in  Equity,  technically  so  called, 
it  can  hardly  be  affirmed  to  be  true  in  the  framing  of 
Bills  or  answers,  in  respect  to  which  more  liberality 
prevails.^  And  it  may  perhaps  be  correctly  affirmed, 
that  certainty  to  a  common  intent  is  the  most,  that  the 
rules  of  Equity  ordinarily  require  in  pleadings  for  any 
purpose.'* 

^  241.  In  the  next  place  it  may  be  affirmed,  as  an 
elementary  rule  of  the  most  extensive  influence,  that 
the  Bill  should  state  the  right,  tide,  or  claim  of  the 
plaintiff  with  accuracy  and  clearness ;  and  that  it 
should,  in  like  manner,  state  the  injury,  or  grievance, 
of  which  he  complains,  and  the  relief,  which  he  asks  of 
the  Court.  In  other  words,  there  must  be  such  cer- 
tainty in  the  averment  of  the  title,  upon  which  the 
Bill  is  founded,  that  the  defendant  may  be  distinctly 
informed  of  the  nature  of  the  case,  which  he  is  called 

1  Story  0.  Lord  Windsor,  2  Atk.  632;  Beam.  £q.  PI.  21. 

9  3  Black.  Comm.  446 ;  I  Mont.  Eq.  PI.  27,  note  (m) ;  2  Mont.  Eq.  PI. 
92,  93,  note  (A.  I.) ;  Carew  v.  Johnston,  2  Sch.  &  Lefr.  305 ;  Caiiton  r. 
Leighton,  3  Meriv.  R.  671. 

3  Wigram  on  Points  in  DiscoT.  77, 1st  edit. ;  Id.  p.  123, 124,  2d  edit. ; 
Cooper,  Eq.  PI.  181.  It  is  sometimes  laid  down  in  the  Reports,  as  well 
as  in  elementary  works,  that  there  should  be  the  same  certainty  in  a  Bill 
in  Equity,  that  there  is  in  a  declaration  and  other  pleadings  at  the  Com- 
mon Law.  So  Lord  Hardwicke  is  reported  to  have  said  in  Story  v.  Lord 
Windsor,  2  Atk.  632.  See  also  Mitf.  Eq.  PI.  by  Jeremy,  284 ;  1  Mont. 
Eq.  PI.  25.  But  the  proposition  is  not  strictly  accurate ;  and  it  has  been 
well  said  by  Mr.  Wooddeson  (3  Wooddeson  Lect.  55,  p.  370),  that  the 
matter  of  the  Bill  need  not  be  set  forth  with  that  decisive  and  categorical 
certainty,  which  is  requisite  in  pleadings  at  the  Common  Law.  Thus,  a 
part  of  the  allegations  of  a  Bill  may  be  in  the  ^junctive. 
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upon  to  meet.^  The  other  material  facts  ought,  also,  to 
be  plainly,  yet  succinctly  alleged,  and  with  all  necessary 
and  convenient  certainty,  as  to  the  essential  circum- 
stances of  time,  place,  manner,  and  other  incidents.' 
If  title  deeds  or  other  instruments  are  referred  to,  they 
should  not  be  set  out  in  hoc  verba  ;  but  the  substance 
of  such  portions  only  of  them  as  are  necessary  to  a 
right  understanding  of  the  real  matters  of  the  Bill.^ 

^  242.  Uncertainty  in  a  Bill,  (as  has  been  well  ob« 
served,)  may  arise  in  various  ways.  (1.)  The  case 
intended  to  be  made  by  the  Bill  may  be  vague  and 
uncertain.  (2.)  The  case  intended  to  be  made  may 
be  certain ;  but  the  allegations  of  the  Bill  may  be  so 
vague  and  general,  as  to  draw  with  them  the  conse- 
quences and  mischiefs  of  uncertainty  in  pleadings.^ 
(3.)  Some  of  the  material  facts  may  be  stated  with 
sufficient  certainty,  and  others  again  with  so  much 
indistinctness  or  incompleteness,  as  to  their  nature, 
extent,  date,  or  other  essential  requisites  (as,  for  exam- 
ple, in  stating  the  title  of  the  plaintiff),  as  to  render 
inert  or  inefficient  those,  with  which  they  are  con- 
nected, or  upon  which  they  depend.^     In  each  of  these 


1  Houghton  V.  Reynolds,  3  Hare,  R.  266. 

s  Mitf.  £q.  PL  by  Jeramy,  41 ;  Cooper,  £q.  PL  5 ;  Wyatt,  Pract. 
Reg.  57. 

3  Wyatt,  Pract.  Reg.  57,  58 ;  Barton,  Eq.  PI.  31,  note  (3)  ;  Beam. 
Ord.  in  Ch.  25,  69,  70,  160,  167;  Hood  v.  Inmann,  4  John.  Ch.  R.  437. 
In  the  Eaflt  India  Company  «.  Henchman,  1  Yes.  jr.  280,  the  Lord  Chan- 
eeUor  adverted  to  the  looaenesa  and  prolixity  of  the  Bill,  in  which  a  great 
many  letters  were  aet  forth  ;  and  then  added  ;  '*  Allow  the  demurrer,  and 
let  them  (the  plaintifi)  file  another  Bill  in  three  lines  to  suit  the  point, 
instead  of  stating  all  these  letters,  to  show,  that  the  transactions,  appear- 
ing &ir,  in  &ct  are  not  fair.  Where  is  the  nse  of  that?  What  is  the 
aUegatioa?" 

«  Wigram  on  DiacoT.  77,  78,  1st  edit.;  Id.  p.  123-125,  2d  edit. ; 
Wonnald  v.  De  Lisle,  3  Beavan,  R.  18 ;  Plumhe  o.  Plumbe,  4  Younge  & 
Coll.  345. 

6  Houghton  V.  Reynolds,  9  Haie,  R.  204,  266. 
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cases,  the  defect  may  be  fatal  to  the  objects  of  the 
Bill ;  or,  if  not  fatal,  it  may  greatly  embarrass  the 
party  in  the  mode  of  redress,  or  in  the  extent  of  the 
discovery,  or  in  the  application  of  the  evidence.* 

^  243.  A  few  examples,  derived  from  adjudged 
cases,  may  serve  to  illustrate  these  principles.  Thus, 
where  the  East  India  Company  brought  a  Bill  against 
one  of  their  servants,  for  a  breach  of  his  covenants, 
while  in  their  employment,  alleging,  that  he  had  en- 
tered into  a  combination  with  the  Board  of  Trade,  at 
Fort  William,  to  defraud  the  company;  that  he  had 
made  certain  false  representations  to  the  Company  in 
his  letters ;  that  he  had  made  false  charges  against 
them ;  and  that  he  had  made  large  profits  in  his  trans- 
actions with  the  natives ;  and  it  prayed  for  an  account 
of  the  profits,  &c* ;  upon  a  general  demurrer,  it  was 
held,  that  the  Bill  was  bad,  from  the  vague  and  inde- 
terminate manner,  in  which  the  charges  were  stated. 
The  natural  mode  of  making  the  charges  would  have 
been,  to  have  alleged,  that  the  defendant  exercised  the 
trade  under  the  orders  of  the  Company,  and  that  by 
color  of  this  contract  with  the  Company,  he  took  the 
profits,  as  if  they  were  his  own  ;  whereas  it  was  the 
trade  of  the  Company.* 

^  244.  So,  where  a  Bill  was  brought  to  perpetuate 
a  right  of  common  and  of  way,  the  charge  in  the  Bill 


1  Wigram  oq  Discov.  84-86,  Ist  edit.;  Id.  p.  131,  132,  2d  edit. 
Where  the  charge  in  the  Bill  is  very  general,  it  is  often  safficient  in  the 
answer  to  make  a  general  denial  of  its  truth.  Where  it  is  special  and 
specific  in  circumstances,  the  answer  must  make  specific  denials.  See 
Wigram  on  Discov.  84-87,  1st  edit.;  Id.  131-136,  2d  edit.  Hence  it 
is  often  very  material,  in  cases  of  exceptions  to  an  answer  for  insufficien- 
cy, to  look  to  the  precise  allegations  of  the  Bill,  and  to  the  interrogatories 
framed  thereon.  Wigram  on  Discov.  196,  Ist  edit.;  Id.  190-196,  2d 
edit. ;  Hare  on  Discov.  36,  40. 

3  East  India  Company  v.  Henchman,  1  Yes.  jr.  287,  288. 
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was,  that  the  tenants,  owners,  and  occupiers  of  certain 
lands  of  a  manor,  in  right  thereof  or  othenoisej  from 
time,  whereof  the  memory  of  man  is  not  to  the  contra- 
ry, had,  and  of  right  ought  to  have,  common  of  pasture, 
&c.  in  a  certain  waste,  &c. ;  the  Bill  was  held  bad 
on  demurrer;  for  the  manner,  in  which  the  right  of 
common  was  claimed,  was  not  set  forth  with  any  cer- 
tainty. It  was  not  set  forth  as  common  appendant,  or 
as  common  appurtenant,  but  as  that,  "  or  otherwise," 
which  was  no  specification  at  all,  and  left  any  sort  of 
right  open  to  proof.  On  that  occasion  the  Court  said  : 
"  Special  pleading  depends  upon  the  good  sense  of 
the  thing;  and  so  does  pleading  here.  And  though 
pleadings  in  this  Court  run  into  a  great  deal  of  un- 
necessary verbiage,  yet  there  must  be  something  sub- 
stantial ;  the  party  must  claim  something."  ^ 

^  244,  a.  So,  where  a  Bill  was  filed  by  the  assignees 
of  a  bankrupt,  alleging  that  previous  to  the  bankruptcy 
^^  certain  dealings  and  transactions  took  place  between 
the  bankrupt  and  the  defendant,"  and  that  by  virtue  of 
^'  certain  agreements  for  leases  the  bankrupt  was  pos- 
sessed of  certain  leasehold  houses,"  which  the  Bill 
specified ;  that  in  the  course  of  such  transactions,  the 
defendant  from  time  to  time  made  ^^  certain  loans  " 
to  the  bankrupt,  and  the  bankrupt,  ^^  as  was  alleged 
by  the  defendant,"  made  ^^  some  lease  or  assignment 
of  the  property  to  the  defendant,  but  that  the  plaintiffs 
were  unable  to  discover,"  &c.,  &c. ;  it  was  held,  that 
the  Bill  was  demurrable  for  vagueness  and  un- 
certainty.* 

^  245.  So,  where  a  Bill  sought  a  discovery  and  xle- 
livery  up  of  title  deeds  to  the  plaintiff,  and  alleged, 


1  Cresaet  v.  Mitton,  1  Yes.  jr.  449 ;  S.  C.  3  Bro.  Ch.  R.  481. 
^  Wonnald  v.  De  Lisle,  3  Beavan,  R.  18. 
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that  at  the  time  of  the  marriage  of  his  father  and 
mother,  his  mother  was  seised,  and  possessed,  or  enti- 
tled to  divers  freehold,  copyhold,  and  leasehold  estates, 
as  one  of  the  co-heiresses  of  her  father,  or  under  his 
marriage  settlement,  or  his  will,  or  codicii,  or  by  some 
such  or  other  means;  and  that  upon  the  marriage  of 
the  plaintiff's  father  and  mother,  or  before,  or  at  some 
time  after  the  said  marriage,  some  settlement  or  settle* 
ments  was  or  were  executed,  whereby  all  or  some 
parts  of  the  said  estates  were  conveyed  upon  certain 
tnists  and  purposes,  in  such  a  manner,  as  that  estates 
for  life  were  given  to  his  father  and  mother,  or  one 
of  them,  or  at  least  an  estate  for  life  to  his  father, 
with  a  provision  by  way  of  jointure  or  otherwise  for 
his  mother,  who  died  in  the  lifetime  of  his  father, 
remainder  to  the  first  son  of  his  father  and  mother, 
or  to  their  first  and  other  sons  severally  and  succes- 
sively, or  in  some  manner ;  so  that  the  plaintiff,  upon 
the  death  of  his  father  and  mother,  or  the  death  of  his 
father,  became  seised  or  entided  to  all  or  most  of  the 
estates,  &c.,  either  in  fee  or  absolutely^  or  as  tenant 
for  life^  or  in  tail  in  possession,  or  in  some  other  man-- 
ner,  as  would  appear  by  the  deeds,  &c.,  in  the  de- 
fendant's  possession ;  upon  demurrer,  the  Bill  was 
held  bad  for  vagueness  and  uncertainty ;  and  that  the 
defendants  could  not  plead  to  it,  but  must  discover  all 
deeds  relating  to  their  estates.^ 

^  245,  a.  So,  where  th§  plaintiff,  claiming  under 
a  devise  of  H.,  averred  in  his  Bill  that  H.  "  being  or 
claiming  to  be  seised  or  otherwise  well  entitled  in  fee 
simple  to  divers  messuages";  it  was  held  that  this 
averment  was  too  loose,  and  could  scarcely  be  said  to 
tender  any  material  issue,  and  standing  alone  it  would 

1  Ryves  v,  Ryree,  3  Ves.  343 ;  Cooper,  Eq.  PI.  6,  6. 
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be  insufficient*  But  that  the  defect  was  aided  bj 
other  allegations  in  the  Bill,  which  distincdj  and 
positively  asserted  the  tide  of  the  jdaintiff  in  the 
premises.^ 

^  246.  So,  where  a  Bill  was  founded  upon  the  sup- 
posed due  execution  of  a  power,  and  insisted,  in  the 
alternative,  that  it  was  a  good  execution  of  the  power 
at  law,  or  if  not,  that  it  was  a  good  execution  of  the 
power  in  Equity ;  the  Bill  was  held  bad  on  demurrer ; 
for  the  plaintifls  ought  to  state  distincdy,  whether  their 
case  is  at  law,  or  in  Equity ;  for  if  it  be  good  at  law, 
there  may  be  no  remedy  in  Equity.' 

^  247.  So,  where  a  Bill  was  brought  to  perpetuate 
*  the  testimony  of  witnesses,  touching  the  right  to  a  way, 
and  there  was  a  demurrer,  because  the  way  claimed 
was  not  set  forth  with  sufficient  certainty ;  the  Court 
held,  that  the  way  should  be  set  forth  with  the  same 
certainty  as  at  law,  per,  et  tram? 

^  248.  So,  where  a  Bill  was  filed  by  a  corporation 
against  the  defendant,  claiming  certain  duties  under 
letters  patent,  in  respect  of  which  a  discovery  was 
prayed  in  aid  of  an  action  at  law ;  but  the  Bill  did  not 
state  with  certainty,  by  whom,  or  what  description  of 
persons  in  particular,  the  duties  were  payable,  nor  the 
particular  nature  of  the  duties  themselves ;  the  Court 
allowed  a  demurrer  to  ihe  Bill.  For,  although  in  the 
case  of  duties  imposed  by  an  act  of  Parliament,  the 
Court  is  bound  to  take  nptice  of  them ;  yet,  in  the 
case  of  a  grant  of  the  Crown,  there  should  be  some 
averment  of  the  quantum  of  duties,  and  of  the  individ- 

i  Houghton  V.  Reynolds,  3  Hare,  R.  364,  366;  Poet,  ^  358  -,  Balls  v. 
MugTwe,  3  Beavan,  R.  384. 
s  Edwards  v.  Edwards,  Jae.  Rep.  336. 
'  Gell  V.  Hayward,  1  Vem.  313 ;  Cooper,  Eq.  PL  313. 

EQ.   PL.  35 
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uals,  by  whom  they  are  payable ;  for  the  Court  can- 
not otherwise  know  the  fact.^ 

^  249.  So,  where,  in  a  Bill  by  an  heir  at  law,  the 
plaintiff  sought,  among  other  things,  to  restrain  the  de- 
fendant from  setting  up  any  outstanding  terms  or  other 
incjumbrances,  to  defeat  the  plaintiff  at  law ;  but  the 
Bill  contained  no  averment  of  any  outstanding  terms  ; 
it  was  held  bad  upon  demurrer ;  for  the  Court  will  not 
proceed  upon  a  mere  yague  allegation,  that  the  action 
may  be  defeated  by  setting  up  outstanding  terms.' 

^  249,  a*  So,  if  a  Bill  should  in  one  part  state  an 
agreement,  and  in  another  charge  that  there  was  not 
an  agreement  but  only  an  understanding,  the  plain- 
tiff thereby  in  effect  admits,  that  there  was  no  agree- 
ment, and  therefore  his  Bill  will  be  demurrable  for 
want  of  certainty.^ 

^  250.  So,  where  a  Bill  was  for  an  injunction  to  an 
action  at  law,  brought  for  the  recovery  of  the  produce 
of  certain  foreign  specie ;  and  the  Bill  suggested  in 
general  terms,  that  in  a  particular  year  the  plaintifl^ 
had  frequently  been  employed  as  agents  of  the  defend- 
ants, who  were  resident  abroad,  and  that  they  had 
various  dealings  and  transactions,  and  that  mutual  ac- 
counts subsisted  between  them,  and  in  particular,  that 
at  a  period,  stated  in  the  Bill,  the  defendants  remitted 
the  specie  in  question  ;  and  the  Bill  prayed  an  account 
of  the  transactions  and  an  injunction  ;  but  there  was 
no  statement,  that  there  were  unsettled  accounts,  or 
that  a  balance  was  due  to  either  party ;  the  Bill  was 
held  bad  on  demurrer,  on  account  of  the  facts  being 
too  loose  and  vague  to  support  it/ 

1  The  Mayor  of  London  v.  Lery,  8  Yes.  398,  401 ;  Cooper,  Eq.  PI.  &. 

3  Jones  V.  Jones,  3  Meriv.  R.  160,  179,  173. 

3  Morris  v.  Morgan,  10  Sim.  R.  341. 

*  Frietas  v.  Don  Santos,  1  Y.  &  Jerv.  574. 
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§  251.  Upon  similar  groands,  where  a  Bill  seeks  a 
general  account  upon  a  charge  of  fraud,  it  is  not  suffi- 
cient to  make  such  charge  in  general  terms  ;  but  it 
should  point,  and  state  particular  acts  of  fraud  .^  So, 
in  a  Bill  to  open  a  settled  accouM,  it  is  not  sulBfident  to 
allege  generattj,  that  it  is  erroneous ;  but  the  specific 
errors  should  be  pointed  out.^ 

^  252.  But,  although  a  genei^l  charge  is  insufficient; 
yet  it  does  not  follow,  that  the  plaintiff  in  his  Bill  is 
bound  to«6et  forth  all  the  minute  facts.  On  the  con- 
trary, the  general  statement  of  a  precise  fact  is  often 
sufficient ;  and  the  circnmstUDces,  which  go  to  confirm 
or  establish  it,  need  not  be  (although  they  often  are) 
minutely  charged;  for  they  more  properly  constitute 
matters  of  evidence,  than  matters  of  allegation.' 
Thus,  for  exam[de,  if  a  Bill  is  bi^ught  to  Set  aside  an 
award,  bond,  or  deed,  for  fi^iid,  imposHion,  partiality, 
or  undue  practice ;  it  is  not  necessary  in  the  Bill  to 
charge  minutely  every  particular  circuoftstance ;  for' 
that  is  matter  of  evidence,  every  part  of  which  Aeed 
not  to  be  charged.^ 

§  253.  And  general  cettaiidty  is  sufficient  in  plead- 
ings in  £quity.  Thus,  for  example,  the  statement  of 
a  feoffment  without  livery  of  sei^n,  or  of  a  bargain 
and  sale  without  statement  of  the  enrolment  thereof, 
virill  be  sufficient.'  So,  in  a  B91  for  a  specific  perform- 
ance of  a  contract,  if  it  be  alleged  to  be  in  writing,  it 


>  Palmer  «.  More,  2  Dick.  R.  489. 

s  JohoBon  V.  Curteis,  3  Bro.  Ch.  R.  d65 ;  Taylor  v.  Haylin,  2  Bro. 
Ch.  R.  310/,  Knight  v.  Bamfield,  1  Yem.  180. 

s  Ante,  $  28. 

«  Chicot  V.  Lequeane,  2  Yes.  318;  Clarke  v,  Periam,  2  Atk.  S37; 
Wignm  oa  IHkot.  8«,  85;  iBt  edit.;  Id.  131,  132,  2d  edit.  ;  Cooper, 
£q.  PI.  7.    See  Faoider  v.  Stuart,  11  Yea.  302 ;  Poet,  $  263,  265,  a. 

ft  Hanriaon  v.  Hofg,  9  Ye«.  jr.  S2&;  Cooper,  Eq.  PI.  181. 
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is  not  necessary  to  allege  it  to  be  signed  by  the  party ; 
but  it  will  be  presumed  to  be  so  signed.^ 

^  254.  And,  although  (as  we  have  seen)  setting 
forth  the  plaintiff's  tide*  in  alternatives  may  not  be  suf- 
ficient ;  yet  we  are  not  from  that  to  draw  the  general 
conclusion,  that  a  Bill  can  never  be  brought  with  a 
double  aspect.  On  the  contrary,  where  the  tide  to 
relief  will  be  precisely  the  same  in  each  case,  the 
{daintiff  may  aver  facts  of  a  different  nature,  which 
vnll  equally  support  his  application.  Thus,  ibr  exam- 
ple, if  a  plaintiff  should  seek  to  set  aside  a  deed  upon 
the  ground  of  fraud  and  imposition  and  undue  influ- 
ence ;  the  plaintiff,  in  such  a  case,  may  charge  insanity 
in  the  party  making  the  deed,  and  he  may  also  charge 
great  weakness  and  imbecility  of  mind.^ 

^  255.  These  may  suffice  as  illustrations  of  the 
general  doctrine  as  to  certainty,  and  as  to  looseness 
and  vagueness  in  the  statement  of  the  case  made  by 
the  Bill.  *  In  the  next  place,  it  is  a  general  rule,  that 
whatever  is  essential  to  the  rights  of  the  plaintiff,  and 
.is  necessarily  within  his  knowledge,  ought  to  be  al- 
leged positively  and  with  precision.'  Thus,  for  exam- 
ple, if  a  Bill  is  brought  to  charge  a  defendant  as 
assignee  of  a  lease,  it  will  not  be  sufficient  to  state  in 
the  Bill,  that  the  plaintiff  has  been  informed  by  his 
steward,  that  the  defendant  is  so  assignee.  But  the 
fact  must  be  positively  averred  ;  for  it  is  essential  to 
the  very  claim  set  up  by  the  Bill/  On  the  other 
hand,  the  claims  of  the  defendant  may  be  stated  in 


1  Dann  v.  Calcraft,  1  Sim.  &  Stu.  543 ;  Cozine  «.  Graham,  3  Paige, 
R.  177. 

9  Bemiet  v.  Wade,  3  Atk.  335 ;  Cotton  v.  Ross,  3  Paige,  R.  396 ; 
Lloyd  «.  Brewster,  4  Paige,  R.  637 ;  3  Wooddes.  Leet.  66,  p.  371. 

9  Mitf.  Eq.  PI.  by  Jeremy,  41,  43 ;  Cooper,  £q.  PI.  6. 

^  Ibid.  ;  Lord  Uxbridge  v.  Stayeland,  1  Yes.  66. 
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general  terms.  And  if  a  matter,  essential  to  the  de- 
termination of  the  claims  of  the  plaintiff,  is  charged 
to  rest  in  the  knowledge  of  the  defendant,  or  must  of 
necessity  be  within  his  knowledge,  and  is  consequently 
the  sul^ect  of  a  part  of  the  discovery  sought  by  the 
Bill,  a  precise  allegation  thereof  is  not  required.^ 
Thus,  for  example,  if  a  Bill  is  brought  for  a  partition, 
it  will  be  sufficient  certainty  as  to  the  defendant's  title, 
if  it  should  state,  that  the  defendant  is  seised  in  fee  of, 
or  otherwise  well  entitled  to,  the  other  remaining  un- 
divided parts  of  the  premises.  But  such  an  allegation 
by  the  plaintiff  of  his  own  title  would  not  be  suffi- 
cient ;  and  he  should  set  it  forth  positively  and  de- 
tenninately.» 

^  256.  Still,  however,  even  when  the  fact  rests  with- 
in the  knowledge  of  the  defendant,  if  it  constitutes  a 
material  allegation  in  the  Bill,  and  is  the  foundation 
of  the  suit,  it  must  be  clearly  stated.  As,  for  exam- 
ple, if  a  Bill  seeks  a  discovery,  whether  the  defend- 
ants are  assignees,  &c.,  it  will  not  be  sufficient  to  al- 
lege, that  the  plaintiff  has  been  informed,  that  the 
defendants  are  assignees ;  but  the  fact  must  be  posi- 
tively averred.^ 

^  257.  And  this  leads  us  to  remark,  in  the  next 
place,  that  every  fact  essential  to  the  plaintiff's  title 


I  Mitf.  £q.  PL  by  Jeremy,  43 ;  Cooper,  Eq.  PI.  6. 

3  Baring  v,  Nash,  1  Y.  &  Beam.  551,  553.  In  the  case  of  Ford  v. 
Peaiing,  1  Yes.  jr.  73,  it  seems  to  have  been  thought,  that,  in  a  Bill  by 
an  heir  for  a  diseoTery  and  delivery  of  title  deeds,  it  was  not  necessary  for 
the  plaintiff  to  state  every  link  of  his  pedigree,  if  there  is  a  clear  averment 
and  elaim  of  his  title  as  heir.  Bat  quaere,  whether  the  Bill  should  not 
show  the  preeise  manner,  in  which  the  party  claims  as  heir,  before  he  can 
call  upon  the  defendant  to  discover  and  deliver  him  any  title  deeds,  as 
these  are  faets  peculiarly  within  his  own  means  of  knowledge  1  How- 
ever, in  De  Come  v.  Hollingsworth,  1  Cox,  R.  421,  433,  the  Court  ruled 
the  same  point,  as  it  was  ruled  in  I  Yes.  jr.  73. 

3  Lord  Uxbridge  v.  Staveland,  1  Yes.  56. 
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to  maintain  the  Bill,  and  obtain  the  relief,  must  be 
stated  in  the  Bill,  otherwise  the  defect  will  be  fetal. 
For  no  facts  are  properly  in  issue,  unless  charged  in 
the  Bill;  and  of  course  no  proofs  can  be  generally 
offered  of  facts  not  in  the  Bill ;  nor  can  relief  be  grant-- 
ed  for  matters  not  charged,  although  they  may  be  ap- 
parent from  other  parts  of  the  pleadings  and  evidence ; 
for  the  Court  pronounces  its  decree  secundum  allegata 
et  probata}  The  reason  of  this  is,  that  the  defendant 
may  be  apprized  by  the  Bill,  what  the  suggestions 
and  aUegations  are,  against  which  he  is  to  prepare  his 
defence.^  Thus,  if  an  obligee  should  bring  a  Bill  to 
recover  from  an  heir  the  amount  of  a  bond,  alleging 
real  assets  in  his  hands  by  descent ;  the  Bill  will  be 
demurrable,  unless  it  also  states  positively  and  directly, 
that  the  defendant  b  heir,  and  that  the  heir  is  bound 
by  the  bond.^  So,  if  a  BiH  should  be  brought  by  a 
lessor  against  an  assignee,  touching  a  breach  of  cove- 
nant in  a  lease,  and  the  covenant,  as  stated  in  the  Bill, 
should  appear  to  be  collateral,  and  not  running  with  the 
land,  and  therefore  not  binding  on  assigns ;  it  should 
be  expressly  stated  in  the  Bill,  not  only,  that  the  cove- 
nant did  bind  the  lessee,  but  the  assigns;  otherwise 
the  Bill  would  be  fatally  defective.* 

^  267,  a.  So,  if  a  judgment  creditor  should  bring  a 
Bill  to  enforce  his  security  against  the  debtor's  equita- 
ble interest  in  a  freehold  estate,  he  must  aver  in  his 


1  Cooper,  Eq.  PI.  5,  7;  Ante,  ^  38 ;  Crocket «.  Lee,  7  Wheat.  R.  5SS, 
526;  Gresley  on  Evid.  33,  33;  Norbury  9.  Meade,  3  Bligh,  R.  311 ;  Hall 
V.  Maltby,  6  Price,  R.  340 ;  Jackaon  v,  Ashton,  11  Petera,  R.  339 ;  Jamea 
V.  McKernon,  6  John.  R.  564;  3  Wooddea.  Lect.  55,  p.  371. 

9  Cooper,  £q.  PI.  5,  7 ;  Ante,  §  38 ;  and  oaaea  before  oiled. 

3  Crosaeing  v.  Honor,  1  Vem.  R.  180;  Mitf.  Eq.  PI.  by  Jeremy,  163; 
Cooper,  Eq.  PI.  179. 

«  Mitf.  Eq.  PI.  by  Jeremy,  163 ;  Lotd  Uzbridge  «.  Staveland,  1  Vea. 
56 ;  Cooper,  Eq.  PI.  179. 
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BiU,  that  he  has  previously  sued  out  an  elegit ;  and  if 
he  does  not^  the  Bill  will  be  fatally  defective,  since  an 
elegit  is  an  indispensable  prerequisite  to  the  mainte- 
nance of  the  Bilh^  So,  if  a  judgment  creditor  should 
bring  a  Bill  alleging,  that  the  defendant,  in  order  to 
deprive  him  of  the  benefit  of  his  judgment,  had  got 
into  his  hands,  goods  of  the  debtor,  under  pretence  of 
a  debt  due  to  himself,  and  should  pray  a  discovery  of 
the  goods ;  but  should  not  aver  in  his  Bill,  that  he  had 
sued  out  execution  on  the  judgment,  the  Bill  would  be 
fatally  defective,  because  until  he  had  so  done,  the  goods 
were  not  bound  by  the  judgment,  and  consequently 
the  plaintiff  would  have  no  title  to  the  discovery.^ 

^  258.  For  a  like  reason,  where  a  Bill  was  brought 
by  a  holder  of  shares  (of  which  some  were  original, 
and  some  derivative),  in  an  unincorporated  joint  stock 
company  against  the  directors,  alleging  a  fraud  by  the 
latter,  by  which  they  had  made  a  profit  at  the  expense 
of  the  company,  and  praying  an  account,  it  was  held 
demurrable ;  because  it  only  stated  the  plaintiff  to  be 
a  shareholder  by  purchase  ;  but  it  did  not  specifically 
state  the  mode,  in  which  the  plaintiff  became  such  a 
shareholder,  and  the  manner  of  his  holding  his  de- 
rivative shares,  and  that  he  had  performed  the  con- 
ditions, on  which  alone,  by  the  rules  of  the  company, 
a  transfer  was  allowed.^ 

1  Neate  v.  Duke  of  Marlborough,  3  Mylne  &.  Ctaig,  407,  416)  417; 
Mitf.  £q.  PL  by  Jeremy,  136. 

s  Mitf.  Eq.  PI.  by  Jeremy,  187,  188;  Id.  126;  Angell  v.  Draper,  1 
Vem.  R.  399;  Poet,  §  319. 

^  Walbom  v.  Ingilby,  1  Myloe  &  K.  61.  See  Houghton  v,  Reynolds, 
8  Hare,  R.  266,  where  Mr.  Vice-Chancellor  Wigram,  in  commenting  on 
•ome  of  the  caaee  stated  in  the  preceding  sections  from  ^  243  -  258,  said ; 
*'  There  mast,  no  doubt,  be  such  certainty  in  the  averment  of  the  title,  upon 
which  the  Bill  is  founded,  that  the  defendant  may  be  distinctly  informed 
of  the  nature  of  the  case,  which  he  is  called  upon  to  meet.  This  is  the 
pnnetple  npoa  which  the  insufficiency  of  ambiguous  statements  has  been 
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^  259.  Soj  if  a  Bill  should  be  brought  in  aid  of  an 
action  at  law,  it  should  allege,  by  whom,  and  against 
whom  the  action  is  brought,  or  is  to  be  brought,  and 
the  other  material  circumstances,  by  which  the  Court 
may  be  enabled  to  judge  of  the  plaintiff's  right  of  ac- 
tion. For,  it  will  never  be  admitted,  that  a  party 
shall  file  a  Bill,  not  venturing  to  state,  who  are  the 
persons,  against  whom  the  action  is  to  be  brought,  nor 
the  circumstances  touching  the  right  of  the  plaintiff, 
and  the  liabilities  of  the  defendants,  which  may  enable 
the  Court,  which  is  presumed  to  know  the  law,  to  de- 
cide, whether  it  is  a  fit  case  for  its  interposition,  or 
not ;  but  merely  stating  circumstances,  and  averring, 
that  the  plaintiff  has  a  right  against  the  defendants,  or 
against  some  of  them.^ 

^  260.  Lord  Redesdale  has  commented  on  this  sub- 
ject with  great  clearness  and  accuracy;  and  it  may 
therefore  be  useful  to  quote  his  very  language  and  illus- 
trations. <^  Though  the  plaintiff,"  said  he,  ^^  in  a  Bill 
may  have  an  interest  in  the  subject ;  yet  if  he  has  not 
a  proper  title  to  institute  a  suit  concerning  it,  a  de- 
murrer will  hold.  Therefore,  where  persons,  who  bad 
obtained  letters  of  administration  of  the  estate  of  an 
intestate  in  a  foreign  Court,  on  that  ground  filed  a  Bill 


put,  East  India  CompaDy  v.  Henchman,  Cresset  v.  Mitton,  Ryves  v.  Ryres. 
The  case  of  the  Mayor  and  Commonalty  of  London  v.  Levy,  is  another 
case  on  the  same  point,  although  it  is  no  authority  in  support  of  the  argu- 
ment for  the  plaintiff.  The  cases  of  Jones  v.  Jones,  and  Frietas  v.  Don 
Santos,  also  support  the  proposition,  that  the  plaintiff  must  distinctly  aver 
his  equitable  title.  In  Walburn  v.  Ingilby,  the  demurrer  was  allowed  on 
the  ground,  that  the  plaintiff  did  not  specifically  state  the  manner,  in  which 
his  title  was  derived ;  and  though  a  doubt  may  have  been  expressed  of  the 
authority  of  that  case  in  some  respects,  yet  it  has  never  been  doubted,  that 
a  plaintiff  must  state  his  title  with  sufficient  particularity  and  detail  to 
enable  the  defendant  to  meet  the  case  upon  some  definite  issue."  Ante, 
§  243,  245,  a. 
1  Mayor  of  London  v.  Levy,  8  Ves.  400,  404 ;  Cooper,  Eq.  PI.  180. 
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^  259.  So,  if  a  Bill  should  be  brought  in  aid  of  an 
action  at  law,  it  should  allege,  by  whom,  and  against 
whom  the  action  is  brought,  or  is  to  be  brought,  and 
the  other  material  circumstances,  by  which  the  Court 
may  be  enabled  to  judge  of  the  plaintiff's  right  of  ac- 
tion. For,  it  will  never  be  admitted,  that  a  party 
shall  file  a  Bill,  not  venturing  to  state,  who  are  the 
persons,  against  whom  the  action  is  to  be  brought,  nor 
the  circumstances  touching  the  right  of  the  plaintiff, 
and  the  liabilities  of  the  defendants,  which  may  enable 
the  Court,  which  is  presumed  to  know  the  law,  to  de- 
cide, whether  it  is  a  fit  case  for  its  interposition,  or 
not ;  but  merely  stating  circumstances,  and  averring, 
that  the  plaintiff  has  a  right  against  the  defendants,  or 
against  some  of  them.^ 

^  260.  Lord  Redesdale  has  commented  on  this  sub- 
ject with  great  clearness  and  accuracy;  and  it  may 
therefore  be  useful  to  quote  his  very  language  and  illus- 
trations. <^  Though  the  plaintiff,"  said  he,  ^^  in  a  Bill 
may  have  an  interest  in  the  subject ;  yet  if  he  has  not 
a  proper  title  to  institute  a  suit  concerning  it,  a  de- 
murrer will  hold.  Therefore,  where  persons,  who  had 
obtained  letters  of  administration  of  the  estate  of  an 
intestate  in  a  foreign  Court,  on  that  ground  filed  a  Bill 


put,  East  India  Company  v.  Henchman,  Cresset  v,  Mitton,  Ryves  v.  Ryves. 
The  case  of  the  Mayor  and  Coomionalty  of  London  v.  Levy,  is  another 
case  on  the  same  point,  although  it  is  no  authority  in  support  of  the  argu- 
ment for  the  plaintiff.  The  cases  of  Jones  v.  Jones,  and  Frietas  v.  Don 
Santos,  also  support  the  proposition,  that  the  plaintiff  must  distinctly  aver 
his  equitable  tiUe.  In  Walburn  v.  Ingilby,  the  demurrer  was  allowed  on 
the  ground,  that  the  plaintiff  did  not  specifically  state  the  manner,  in  which 
his  title  was  derived ;  and  though  a  doubt  may  have  been  expressed  of  the 
authority  of  that  case  in  some  respects,  yet  it  has  never  been  doubted,  that 
a  plaintiff  must  state  hiis  title  with  sufficient  particularity  and  detail  to 
enable  the  defendant  to  meet  the  case  upon  some  definite  issue."  Ante, 
§  243,  345,  a. 
1  Mayor  of  London  v.  Levy,  8  Ves.  400,  404 ;  Cooper,  Eq.  PI.  180. 
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seeking  an  account  of  the  estate,  a  demurrer  was  al* 
lowed;  because  the  plaintiffs  did  not  show  by  their 
Bill  a  complete  title  to  institute  a  suit  concerning  the 
subject ;  for,  though  they  might  have  a  right  to  admin- 
istration in  the  proper  Ecclesiastical  Court  in  England, 
and  might,  therefore,  really  have  an  interest  in  the 
thing  demanded  by  their  Bill,  yet  not  showing,  that 
they  had  obtained  such  administration,  they  did  not 
show,  a  complete  title  to  institute  their  suit.  And  where 
an  executor  does  not  appear  by  his  Bill  to  have  proved 
the  will  of  his  testator,  or  appears  to  have  proved  it  in 
an  improper  or  insufficient  Court,  as  he  does  not  show 
a  com{dete  title  to  sue  as  executor,  a  demurrer  will 
hold-" ' 

^261.  He  then  adds;  ^^Want  of  interest  in  the 
subject  of  a  suit,  or  of  a  title  to  institute  it,  a^e  objec- 
tions to  a  BUI,  seeking  any  kind  of  relief,  or  filed  for 
the  purpose  of  discovery  merely.  Thus,  though  there 
are  few  cases,  in  which  a  man  is  not  entided  to  per- 
petuate the  testimony  of  witnesses ;  yet,  if,  upon  the 
face  of  the  Bill,  the  plaintiff  appears  to  have  no  certain 
right  to,  or  interest  in  the  matter,  to  which  he  craves 
leave  to  examine,  in  present  or  in  future,  a  demurrer 
will  hold.  Therefore,  where  a  person  claiming  as  dev- 
isee in  the  will  of  a  person  living,  but  a  lunatic, 
brought  a  Bill  to  perpetuate  the  testimony  of  witnesses 
to  the  will  against  the  presumptive  heir  at  law ;  and 
where  persons,  who  would  have  been  entitled  to  the 
personal  estate  of  a  lunatic,  if  he  had  been  then  dead 
intestate,  as  his  next  of  kin,  supposing  him  legitimate, 
brought  a  Bill,  in  the  lifetime  of  the  litnatic,  to  per- 
petuate the  testimony  of  witnesses  to  his  legitimacy 
against  the  Attorney-General,  as  supporting  the  rights 

1  Mitf.  Sq.  PI.  by  Jeremy,  155, 156. 
£Q.  PL.  36 
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of  the  Crown,  demurrers  were  allowed.  For  the  par* 
ties  in  these  cases  had  no  interest,  which  could  be  the 
subject  of  a  suit ;  they  sustained  no  character,  under 
which  they  could  afterwards  use  the  depositions ;  and 
therefore  the  depositions,  if  taken,  would  have  been 
wholly  nugatory.  So,  in  every  case,  where  the  plaintiff 
in  a  Bill  shows  only  the  probability  of  a  future  tide, 
upon  an  event,  which  may  never  happen,  he  has  no 
right  to  institute  any  suit  concerning  it ;  and  a  demurrer 
will  hold  to  any  kind  of  Bill  on  that  ground,  which 
will  extend  to  any  discovery,  as  well  as  to  relief.''  ^ 

^  262.  The  Bill,  too,  should  not  only  show  the  tide 
and  interest  of  the  plaintiff  in  the  sulgect-matter  of  the 
suit ;  but  there  must  be  sufficient  averments  to  show, 
that  the  defendant  also  has  an  interest  in  the  subject- 
matter,  and  is  liable  to  answer  to  hi'm  therefor.^  For 
it  has  been  well  remarked,  that  a  plaintiff  may  have  an 
interest  in  the  subject  of  his  suit,  and  a  right  to  insti- 
tute a  suit  concerning  it,  and  yet  may  have  no  right  to 
call  on  the  defendant  to  answer  his  demand.  This  may 
be  for  want  of  privity  between  the  plaintiff  and  the 
defendant.  Thus,  although  an  unsatisfied  legatee  has 
an  interest  in  the  estate  of  his  testator,  and  has  a 
right  to  have  it  applied  to  answer  his  demands  in  a  due 
course  of  administration ;  yet  he  has  no  right  to  insti- 
tute a  suit  against  the  debtors  to  his  testator's  estate, 
for  the  purpose  of  compelling  them  to  pay  their  debts 
in  satisfaction  of  his  legacy.  For  there  is  no  privity 
between  the  legatee  and  the  debtors,  who  are  answer- 
able only  to  the  personal  representative  of  the  testa- 
tor, unless  by  collusion  between  the  representative  and 
the  debtors,  or  other  collateral  circumstances,  a  distinct 


1  Mitf.  Eq.  PI.  by  Jeiemy,  156,  167. 

9  Mitf.  Eq.  PI.  by  Jeremy,  160 ;  Cooper,  Eq.  PI.  174,  179. 
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ground  is  given  for  a  Bill  by  the  legatee  against  the 
debtors.^  For  the  same  reason,  where  a  debtor  is  en- 
tided  to  part  of  the  residue  of  the  estate,  either  as  lega- 
tee, or  as  distributee,  his  creditor  cannot  maintain  a 
Bill  against  the  personal  representative  of  the  deceased, 
making  the  debtor,  and  the  other  residuary  legatees  or 
distributees,  parties,  for  the  purpose  of  having  the  as- 
sets applied  towards  the  payment  of  his  demand.^ 

^  263.  The  Bill  also,  for  the  same  reason,  if  it 
founds  the  right  against  the  defendant  upon  his  having 
notice,  should  charge  it  directly ;  otherwise,  it  is  not 
matter  in  issue,  on  which  the  Court  can  act.'  And 
where  the  notice  relied  upon  is  to  be  proved  by  con- 
fessions or  admissions  to  witnesses,  it  seems  proper, 
even  if  it  is  not  indispensable  (as  it  has  been  decided 
in  England,  that  it  is^,  to  insert  in  the  Bill  the  dates 
of  the  confessions  or  admissions,  and  the  names  of 
the  witnesses ;  for  otherwise  the  defendant  will  not  be 
concluded  by  their  testimony  at  the  hearing ;  and  the 
Court  may  direct  further  inquiries  on  the  subject.^ 

§  264.  The  rule  even  proceeds  farther ;  for,  if  an 
admission  is  made  in  the  answer,  it  will  be  of  no  use 
to  the  plaintiff,  unless  it  is  put  in  issue  by  some  charge 
in  the  Bill ;  and  the  consequence  is,  that  the  plaintiff 
is  frequently  obliged  to  ask  leave  to  amend  his  Bill, 
although  a  clear  case  for  relief  is  apparent  upon  the 

1  Mitf.  £q.  PI.  by  Jeremy,  158.    See  also  Cooper,  Eq,  PL  174  - 176 ; 
Ante,  §  178,  227 ;  Poet,  $  514. 
sn>id. 

3  De  Tastet  v.  Tayemier,  1  Keen,  R.  169. 

4  Earle  «.  Pickin,  1  Rase.  &  Mylne,  547 ;  Greeley  on  Evid.  288.  See 
also  Hall «.  Maltby,  6  Price,  240,  258,  259 ;  Smith  v.  Burnham,  2  Sum- 
ner, R.  618 ;  Hnghee  v,  Gvner,  2  Younge  &  Coll.  328.  See  also  Mullen- 
land  V.  Hendrick,  1  Molloy,  R.  359;  S.  C.  Beatt.  R.  277;  Graham  v. 
Oliver,  3  Beavan,  R.  124,  129;  Post,  §  265,  a;  Austin  «.  Chambers,  6 
Clarke  &  Fin.  38 ;  Attwood  v.  Small,  6  Clarke  &  Fin.  350,  488,  516 ; 
Copeland  v.  Toohnao,  7  Clarke  &  Fin.  R.  350,  373,  375 ;  Malcolm  v. 
Scott,  3  Hare,  R.  39,  63. 
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face  of  the  pleadings.^  Th&  would  occur,  for  exam- 
ple, when  a  Bill  is  brought  against  an  executor  for  an 
account;  and  it  prays  an  account  of  the  personal 
estate  of  the  testator ;  but  it  does  not  charge  any  acts 
of  mismanagement  or  miscondoct  in  the  executor,  but 
simply  charges,  that  he  has  received  assets.  In  such 
a  case,  although  the  answer  should  disclose  gross  acts 
of  mismanagement,  or  wilful  negligence  and  default, 
whereby  assets  had  not  been  received,  yet  no  decree  for 
an  account  upon  such  matters  could  be  obtained  upon 
a  Bill  so  framed  ;  for  it  would  not  be  matter  in  issue.^ 

^  265.  Care,  also,  should  be  taken  to  frame  the 
charging  part,  and  the  interrogatory  part  of  the  Bill, 
with  such  certainty,  that  it  may  bring  out  all  the  facts, 
which  are  required  by  the  exigency  of  the  case.  Thus, 
for  examjde,  if  the  Bill  seeks  a  discovery  of  money 
received  by  the  defendant,  it  ^ould,  in  the  interroga- 
tory part,  following  the  charging  part,  inquire  not  only, 
whether  the  defendant  had  received  the  money,  but 
whether  any  other  person  had  received  it  by  his  order, 
or  for  his  use.'  So,  if  the  Bill  inquires  about  deeds, 
papers,  and  documents,  it  should  be  stated,  that  they 
are  in  the  custody  or  power  of  the  defendant,  and  that 
the  truth  of  the  matters  in  the  Bill  would  appear  from 
them  ;  for,  otherwise,  a  motion  to  produce  them  might 
be  successfully  resisted.* 

^  265,  a.  Another  very  important  rule  as  to  the 
frame  of  Bills  (already  alluded  to*),  seems  now  estab- 
lished in  England  ;  and  that  is,  that  if  the  Bill  means  to 
rely  upon  any  confessions,  conversations,  or  admissions 


I  Greeley  on  Evidence,  33.  ^  n>id. 

3  Gresley  cfi  Evidence,  30,  23. 

^  Greeley  6n  Evidence,  83.    See  Id.  44,  as  to  the  manner  of  framing 
interrogatories. 
5  Ante,  ^  363. 
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of  the  defendant,  either  written  or  oral,  as  proof  of 
any  facts  charged  in  the  Bill  (as,  for  example,  of  fraud), 
the  Bill  must  expressly  charge  what  such  confessions, 
conyersatioDs,  or  admissions  are,  and  to  whom  made, 
otherwise  no  evidence  thereof  will  be  admitted  at  the 
hearing.  The  ground  of  this  doctrine  seems  to  be, 
that  otherwise  the  defendant  may  be  taken  by  surprise 
and  entrapped,  since  he  cannot  know  that  any  such 
evidence  is  intended  to  be  produced,  as  the  interroga- 
tories put  by  the  [daintiff  to  the  witnesses  are  not  made 
known  to  him.*   Whether  the  like  rule  will  be  allowed 


1  Hall  0.  Maltby,  6  Price,  240,  358,  259 ;  Evans  v.  Bickoell,  6  Yes. 
183;  MuUenland  v.  Hendrick,  1  MoUoy,  R.  350;  S.  C.  BeaU.  R.  277; 
Fitzgerald  v.  O'Flaherty,  1  Molloy,  R.  350;  Earle  v.  Pickin,  1  Rubs.  & 
Mylne,  547  ;  Graham  V.  Oliver,  3  Beavan,  R.  124,  129;  Hoghes  «.  Gar- 
aer,  2  Younge  &  Coll.  328 ;  Graham  v,  Oliver,  3  BeavaD,  R.  124,  129 ; 
Austin  V.  Chambers,  6  Clarke  &  Fin.  R.  38;  Attwood  v,  SmaU,  6  Clarke 
&  Fin.  R.  350,  488,  516;  Copeland  o.  Toulman,  7  Clarke  &  Fin.  R. 
360,  373,  375 ;  Gresley  on  Evidence,  397 ;  Ante,  §  228,  263.  The  doc- 
trine does  not  seem  to  be  founded  upon  any  very  clear  and  intelligible 
prindple.  A  confession,  a  conversation,  or  an  admission,  is  manifestly 
competent  evidence  of  any  fact,  which  is  in  issue  between  the  parties 
to  establish  that  fiaiet.  In  a  trial  at  law,  it  is  not  necessary  to  give  the 
other  party  any  previous  notice  that  the  intention  is  to  rely  on  evidence 
of  such  confession,  admission,  or  conversation.  Why  the  rule  should  be 
otherwise  in  Equity,  it  is  not  easy  to  say.  Mr.  Baron  Alderson,  in 
Hughes  V.  Gkimer,  2  Younge  &  Coll.  328,  seemed  to  think  that  if  notice 
was  charged  in  a  Bill,  that  proof  might  be  given  of  that  fact  by  the  con- 
fession, or  admission,  or  conversation  of  the  party  without  being  stated  in 
the  Bill.  In  Austin  v.  Chambers,  6  Clarke  &  Fin.  38,  Lord  Cottenham 
said ;  **  The  Bill  alleges,  that,  prior  to  the  sale,  Mr.  Austin  desired  Mr. 
Chambers  to  attend,  and  bid  and  buy  for  him.  This,  Mr.  Chambers  pos- 
itively denies.  One  viritness  (Mr.  Sinclair)  proves  it,  and  proves  it  in  this 
way ;  that,  after  the  sale,  or  at  the  time  of  the  sale,  Mr.  Chambers  made 
an  arrangement  vrith  the  sheriff,  and  afterwards  stated  that  he  had  bid  for 
Mr.  Austin,  and  that  Mr.  Austin  was  the  purchaser,  and  that  he  had  bid 
for  him,  and  was  his  agent  in  the  purchase.  Now  the  Bill  charges,  that 
the  defendant  had  admitted  that  he  had  purchased  for  his  client,  Mr.  Aus- 
tin, but  it  does  not  charge  that  he  had  said  so  to  a  witDess'of  the  name  of 
Knelair.  If  ik»  Bill  had  charged,  that  he  had  said  so  to  Mr.  Sinclair,  the 
defendant  would  have  had  an  opportunity  of  cross-examining  Mr.  Sinclair, 
or  of  examiaing  other  persons  who  were  present  at  the  time,  if  any  per- 
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to  prevail  in  America,  may  be  deemed  a  matter  open 
to  much  doubt ;   for  the  like  reason  does  not  here 


son  could  be  found,  who  would  dispute  the  statement,  which  Mr.  Sinclair 
made  upon  the  subject.  But- as  this  Bill  only  sets  out  as  a  general  alle- 
gation, that  he  often  said  so,  without  referring  to  any  one  instance  in  par- 
ticular, the  defendant,  of  course,  had  no  possible  means  of  meeting  the 
case  made  upon  the  eyidence.  I  have  had  frequent  occasion,  in  this 
House  and  elsewhere,  to  state,  that,  where  I  find  evidence  of  an  admission, 
and  that  admission  is  not  put  directly  in  issue  by  the  pleadings,  so  that  the 
party,  against  whom  it  was  intended  to  be  used,  had  no-  opportunity  of 
meeting  it  by  other  evidence,  it  would  be  a  most  unjust  thing  to  bind  the 
interests  of  the  party  by  an  admission  so  proved,  and  it  would  be  a  way  of 
giving  facility  for  producing  falae  evidence,  and  be  very  dangerous  and 
injurious  to  the  general  interests  of  suitors."  In  Attwood  v.  Small, 
6  Clarke  &  Fin.  516,  the  same  learned  Chancellor  said;  '*The  proposi- 
tions'arising  from  these  facts  are  these  :  an  imputation  of  fraud  is  made 
against  Mr.  Attwood,  because,  when  the  deputation  went  down,  he  pro- 
duced books  of  the  year  1818.  Other  more  recent  information  was  called 
for,  and  he  is  represented  to  have  said  that  there  were  no  yield  books 
subsequent  to  1818.  Then  the  allegation  is,  that,  although  that  was  true, 
yet  he  had  in  his  possession  certain  stock  papers,  which,  although  they 
would  not  of  themselves  show  the  yield,  would  have  been  an  item  in  the 
calculation  in  order  to  ascertain  them  ;  that  he  knew  those  yield  papers 
would  show  a  yield  different  and  less  favorable  than  what  it  was  in  1818, 
and  that  knowing  that  he  purposely  and  fraudulently  suppressed  that  in« 
formation.  When  the  cause  was  argued  at  your  Lordship^s  bar,  it  was 
observed  by  the  counsel  for  the  appellant  that  there  was  no  such  case 
upon  the  record.  I  very  carefully  looked  at  it  at  the  time ;  I  have  very 
carefully  looked  at  it  since  ;  and  I  find  that  observation  is  perfectly  well 
founded,  that  the  Bill  does  not  state  any  such  case.  If  the  Bill  states  no 
such  case,  particularly  where  the  attempt  is  to  fix  fraud,  according  to  the 
rules  of  a  Court  of  Equity,  you  cannot  permit  the  party  to  go  into  evi- 
dence for  the  purpose  of  proving  it,  and  you  cannot  infer  any  thing  from 
the  circumstance  of  the  defendant  in  such  a  Bill  not  having  produced  evi- 
dence to  repel  such  an  imputation,  no  such  imputation  being  made  upon 
the  Bill.  That  is  the  reason,  why  I  threw  it  out  of  the  case ;  I  considered 
that  in  so  doing  I  was  acting  upon  the  perfectly  well  ascertained  rules  of 
a  Court  of  Equity.'*  Lord  Brougham,  in  the  same  case  (p.  488),  affirmed 
the  same  doctrine.  These  authorities  sufficiently  show,  that  the  doctrine 
is  now  well  established  in  England,  upon  the  notion  of  the  extreme  in- 
convenience of  allowing  the  defendant  to  give  evidence  which  may  oper- 
ate a  perfect  surprise  upon  the  plaintiff.  And  it  seems  applied  in  cases 
of  fraud,  not  only  to  the  confessions,  and  admissions,  and  conversations  of 
the  plaintiff,  but  also  to  his  acts  or  concealments,  when  ofifored  as  evidence 
of  the  fraud.    The  doctrine  in  both  respects  was  much  discussed,  and 
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prevail,  either  to  justify  or  require  it,  as  all  the  interrog- 
atories and  cross-interrogatories,  put  or  intended  to  be 


greatly  doubted  by  the  Court  in  Smith  o.  Bumham  (1837),  3  Samner,  R. 
6 IS.    On  that  occasion,  the  Court,  after  reviewing  the  authorities  at  that 
time  existing  on  the  subject,  said ;  "  If,  then,  in  the  absence  of  authority 
in  favor  of  the  rule,  we  look  to  principle,  it  seems  to  me  impossible,  that 
it  can  be  supported.    There  is  no  pretence  to  say,  that,  in  genera],  it  is 
true ;  that,  as  to  the  facts  to  be  put  in  issue,  it  is  necessary,  not  only  to 
charge  these  facts  in  the  Bill,  but  also  to  state  in  the  Bill  the  materials  of 
proof  and  testimony,  by  means  of  which  these  facts  are  to  be  supported. 
Lord  Chancellor  Hart  has  admitted  this  in  the  fullest  manner,  saying : 
'  The  evidence  of  facts,  whether  documentary  or  not,  need  not  be  put  in 
issue;   evidence  of  confessions,  whether  documentary  or  not,  must.' 
Why  admissions  or  conversations,  as  materials  of  proof,  should  be  excep- 
tions from  the  general  practice,  I  profess  myself  wholly  unable  to  com- 
prehend.   Other  papers  and  testimony  may  be  quite  as  much  matters  of 
surprise,  as  documents  or  testimony,  as  conversations  or  admissions  ;  and 
the  circumstance,  that  conversations  or  admissions  are  more  easUy  manu- 
factured than  other  proofs,  furnishes  no  ground  against  the  competency  of 
such  evidence,  but  only  against  its  cogency  as  satisfactory  proof.     Two 
grounds  are  relied  on  to  support  the  exception.    The  first  is,  that  the  de- 
fendant may  not  be  taken  by  surprise,  and  (as  it  has  been  said)  admitted 
out  of  bis  estate ;  but  may  have  an  opportunity  to  cross-examine  the 
witnesses.    The  second  is,  that  the  defendant  may  have  an  opportunity,  in 
his  answer,  fully  to  deny,  or  to  explain  the  supposed  admissions  or  con- 
versations.   Now,  the  former  ground  is  wholly  inapplicable  to  oar  prac- 
tice, where  the  interrogatories  and  cross-interrogatories  put  to  every  wit- 
ness are  fully  known  to  both  parties;  and,  indeed,  in  the  laxity  of  our 
practice,  where  the  answers  of  the  witness  are  usually  as  well  known  to 
both  parties.     So  that  there  \a  no  general  ground  for  imputing  surprise. 
Indeed,  in  this  very  case,  it  is  admitted  by  the  learned  counsel  for  the  de- 
fendant, that  there  has  not  been  any  surprise.    The  second  ground  is 
applicable  here.     But,  then,  proofs,  documentary  or  otherwise,  may  be 
offered  as  evidence  of  &cts  charged  in  the  Bill,  as  well  as  admissions  and 
conversations,  which  it  might  be  equally  important  for  the  defendant  to 
have  an  opportunity  to  deny  or  to  explain,  in  order  to  support  his  defence. 
Yet  the  evidence  of  such  facts  is  not,  therefore,  inadmissible.     So  that 
the  exception  is  not  coextensive  with  the  supposed  mischief.    But  it 
seems  to  me,  that  the  exception  would  itself  be  introductive  of  much  of 
the  mischief,  against  which  the  practice  of  the  English  Court  of  Chancery 
is  designed  to  guard  suitors.     In  general,  the  testimony  to  be  given  by 
witnesses  in  a  cause  at  issue  in  Chancery,  is  studiously  concealed  until 
after  publication  is  formally  authorized  by  the  Court.    The  witnesses  are 
examined  in  secret  upon  interrogatories  not  previously  made  known  to  the  , 
other  party.    The  object  of  this  course  is  to  prevent  the  fabrication  of 
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put  to  the  witnesses,  are  required  to  be  made  known 
to  the  other  party  before  any  of  them  are  examined, 


new  evidence  to  Aieet  the  exigencies  of  the  cause,  and  to  take  away  the 
temptations  to  tamper  with  the  witnesses.  Now,  if  the  exception  be  well 
founded,  it  will  (as  has  been  strongrly  pressed  by  counsel)  afford  great  op- 
portunities and  great  temptations  to  tamper  with  witnesses,  who  are 
known  to  be  called  to  testify  to  particular  admisadons  and  conversations. 
So  that  it  may  well  be  doubted,  whether,  consistently  with  the  avowed 
objects  of  the  English  doctrines  on  this  subject,  such  an  exception  could 
be  safely  introduced  into  the  English  Chancery.  There  is  another  diffi- 
culty in  admitting  the  exception ;  and  that  is,  that  there  is  no  reciprocity 
in  it ;  for,  while  the  defendant  in  a  suit  would  have  the  full  benefit  of  it, 
the  plaintiff  would  have  none,  since  his  own  admissions  and  conversations 
might  be  used,  as  rebutting  evidence,  against  his  claims  asserted  in  the 
Bill,  although  they  were  not  specifically  referred  to  in  the  answer.  Several 
cases  have  been  referred  to,  both  in  the  English  and  American  Reports, 
in  which  the  case  has  been  mainly  decided  upon  the  admissions  or  conver- 
sations of  the  parties,  which  were  not  specifically  stated  in  the  Bill,  or 
other  pleadings.  I  have  examined  those  cases;  and,  althongh  it  is  not 
positively  certain,  that  there  were  not,  in  any  instance,  any  such  admis- 
sions or  conversations  charged  in  the  Bill ;  yet  there  is  the  strongest 
reason  to  believe,  that  such  was  the  fact ;  and  no  comment  of  the  counsel 
or  of  the  Court  would  lead  us  to  the  supposition,  that  there  was  imagined 
to  be  any  irregularity  in  the  evidence.  I  allude  to  the  cases  of  Lench  «. 
Lench,  10  Yes.  R.  511 ;  Besantv.  Richards,  1  Tamlyn,  R.  500 ;  Neath- 
way  V.  Ham,  1  Tamlyn,  R.  316;  Necot  v,  Barnard,  4  Russ.  R.  247; 
Parle  v.  Peele,  1  Paige,  R.  477;  Marks  v.  Pell,  1  John.  Ch.  R.  504 ; 
and  Harding  v.  Wheaton,  11  Wheat.  R.  103;  S.  C.  2  Mason,  R.  375. 
So  far  as  my  own  recollection  of  the  practice  in  the  Courts  of  the  United 
States  has  gone,  I  can  say,  that  I  have  not  the  slightest  knowledge,  that 
any  such  exception  has  ever  been  urged  in  the  Circuit  Courts,  or  in  the 
Supreme  Court,  although  numerous  occasions  have  existed,  in  which,  if 
it  was  a  valid  objection,  it  must  have  been  highly  important,  if  not  abso- 
lutely decisive.  Until  a  comparatively  recent  period,  I  was  not  aware, 
that  any  such  rule  was  insisted  on  in  England  or  America,  notwithstand- 
ing the  case  of  Hall  v,  Maltby,  6  Price,  R.  350,  252,  258.  Indeed, 
Mr.  Gresley,  in  his  late  Treatise  on  Evidence,  has  not  recognised  any 
such  rule,  although,  in  one  passage,  the  subject  was  directly  under  his 
consideration,  and  he  relied  for  a  more  general  purpose  on  that  very  case. 
If  it  had  been  clearly  settled  in  England,  it  would  scarcely  have  escaped 
the  attention  of  any  elementary  writer,  professedly  discussing  the  general 
doctrines  of  evidence  in  Courts  of  E>iuity.  My  opinion  is,  that  the  prin- 
ciple to  be  deduced  from  the  case  in  6  Price,  R.  250,  before  Lord  Chief 
Baron  Richards,  supported,  as  it  is,  by  the  other  cases  already  cited  before 
Lord  Chancellor  Hart,  is  not  of  sufficient  authority  to  establish  the  excep- 
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or  at  the  time  of  examination ;  and  thus  neither  party 
can  be  under  any  surprise,  if  the  interrogatories  point 
to  any  confessions,  or  conversations,  or  admissions, 
made  to  any  witness.^ 


tion  contended  for,  as  an  exception  known  and  acted  upon  in  the  Court  of 
Chancery  in  England,  whose  practice,  and  not  that  of  the  Court  of  Ex- 
chequer, fumisbes  the  basis  of  the  Equity  piactibe  of  the  Courts  of  the 
United  States.  I  have  a  very  strong  impression,  that,  in  America,  the 
generally  received,  if  not  the  universal  practice,  is  against  the  validity  of 
the  exception.  If  the  authorities  were  clear  the  other  way,  I  should  fol- 
low them.  But  if  I  am  to  decide  the  point  upon  general  principles,  inde- 
pendent of  authority,  I  must  say,  that  I  cannot  persuade  myself,  that  the 
exception  is  well  founded  in  the  doctrines  of  Equity  jurisprudence,  as  to 
pleadings  or  evidence.'*  In  Malcolm  v.  Scott,  3  Hare,  R.  39,  63,  Mr. 
Vice-chancellor  Wigram  used  the  following  language  where  certain  let- 
ters were  offered  in  evidence  and  not  charged  as  such  in  the  Bill.  *'  An- 
other objection  was,  that  the  letters  principally  relied  upon  were  not 
charged  in  the  Bill,  and  it  was  urged  that  they  were,  therefore,  inadmissi- 
ble. The  cases  of  Whitley  v.  Martin,  3  Beavan,  R.  226,  and  Graham  t;. 
Oliver,  3  Beavan,  R.  124,  were  cited,  to  which  I  have  very  often  been  re- 
ferred. They  appear  to  me  to  be  cited  for  a  proposition  much  broader 
than  Lord  Langdale  ever  meant  to  lay  down.  It  is  very  difficult  to  say, 
that  those  particular  cases  could  have  been  decided  otherwise  than  they 
were ;  but  the  marginal  notes  go  much  farther  than  the  judgments.  This 
Bill,  however,  expressly  charges,  that  there  was  an  agreement  for  giving 
the  lien  in  question,  and  I  am  perfectly  clear,  according  to  the  rule  Lord 
Cottenham  laid  down,  that,  whatever  would  be  the  evidence  of  an  agree- 
ment at  law  is  evidence  in  Equity,  subject  to  this,  that,  if  one  party 
should  keep  back  evidence  which  the  other  might  explain,  and  thereby 
take  him  by  surprise,  the  Court  will  give  no  effect  to  such  evidence,  with- 
out first  giving  the  party  to  be  affected  by  it  an  opportunity  of  controvert- 
ing it.  The  only  observation  I  make  as  to  the  absence  of  the  letters  in 
the  Bill  is,  that,  as  this  is  a  proceeding  against  parties  abroad,  I  should 
have  been  very  much  disinclined  to  grant  the  injunction  against  them  if  I 
had  found  the  plaintiff  had  kept  back  letters  which  might  have  been 
communicated  to  the  parties  in  India,  and  to  which  they  might  have  given 
an  answer.  It  is  not  undeserving  of  remark,  that  the  only  letter  relied 
upon  is  that  of  the  16th  of  January,  1841,  and  the  other  letters  are  mere- 
ly referred  to  generally,  and  are  not  stated  as  giving  a  lien  ;  they  are  ad- 
duced merely  to  support  the  general  statement,  that  a  lien  had  been  given. 
I  do  not,  however,  dispose  of  the  case  upon  this  narrow  ground ;  although, 
perhaps,  I  might,  as  a  matter  of  pleading,  have  done  so."  See  also 
Whitley  v.  Martin,  3  Beavan,  R.  226. 
1  See  Smith  «.  Bnmham,  2  Sumner,  R.  622. 

£Q.    PL.  37 
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§  266.  On  the  other  hand,  care  must  be  taken  not 
to  overload  Bills  by  superfluous  allegations  and  redun- 
dant and  unnecessary  statements,  or  by  scandalous 
and  impertinent  matter ;  for  if  any  Bill  be  found  such, 
upon  due  reference*  to  and  report  of  a  Master,  the 
plaintiff  and  his  counsel  will  be  liable  to  pay  costs.* 
Impertinence  is  the  introduction  of  any  matters  into  a 
Bill,  answer,  or  other  pleading  or  proceeding  in  a 
suit,  ovhich  are  not  properly  before  the  Court  for  decis- 
ion at  any  particular  stage  of  the  suit.^  One  of  the 
Ordinances  of  the  Court  of  Chancery,  constituting  a 

1  Mitf.  Eq.  PL  by  Jeremy,  48 ;  GUb.  For.  Rom.  91 ;  Emerson  ».  Dal- 
liaon,  1  Ch.  Rep.  194 ;  Willis  o.  Evans,  2  B.  &  Beatt.  238 ;  3  Wooddes. 
Lect.  55,  p.  373.  An  exception  for  impertinence  most  be  supported  in 
toto,  or  it  will  fail  altogether.  Wagstaff  v,  Bryan,  1  Russ.  &  Mylne,  R. 
30.  See  Tench  «.  Cheese,  1  Beavan,  R.  571,  574,  and  cases  on  imperti- 
nence generally  cited  ;  Id.  p.  575,  note. 

9  Wood  V.  Mann,  I  Snmner,  R.  506, 578.  The  26th  and  27th  Rules 
of  the  Equity  Rules  of  the  Supreme  Court  of  the  United  States,  January 
Term,  1842,  are  as  follows;  **  Every  Bill  shall  be  expressed  in  as  brief 
and  succinct  terms  as  it  reasonably  can  be,  and  shall  contain  no  unneces^ 
sary  recitals  of  deeds,  documents,  contracts,  or  other  instruments,  in 
hoc  verba,  or  any  other  impertinent  matter,  or  any  scandalous  matter  not 
relevant  to  the  suit.  If  it  does,  it  may,  on  exceptions,  be  referred  to  a 
Master  by  any  judge  of  the  Court  for  impertinence,  or  scandal,  and,  if  so 
found  by  him,  the  matter  shall  be  expunged  at  the  expense  of  the  plain- 
tiff, and  he  shall  pay  to  the  defendant  all  his  costs  in  the  suit  up  to  that 
time,  unless  the  Court,  or  a  judge  thereof,  shall  otherwise  order.  If  the 
Master  shall  report,  that  the  Bill  is  not  scandalous  or  impertinent,  the 
plaintiff  shall  be  entitled  to  all  costs  occasioned  by  the  reference."  —  *'  No 
order  shall  be  made  by  any  judge  for  referring  any  Bill,  answer,  or  plead- 
ing, or  other  matter,  or  proceeding  depending  before  the  Court  for  scandal 
or  impertinence,  unless  exceptions  are  taken  in  writing  and  signed  by 
counsel,  describing  the  particular  passages,  which  are  considered  to  be 
scandalous  or  impertinent ;  nor  unless  the  exceptions  shall  be  filed  on  or 
before  the  next  rule  day,  after  the  process  on  the  Bill  shall  be  returnable, 
or  after  the  answer  or  pleading  is  filed.  And  such  order,  when  obtained, 
shall  be  considered  as  abandoned,  unless  the  party  obtaining  the  order 
shall,  without  any  unnecessary  delay,  procure  the  Master  to  examine  and 
report  for  the  same,  on  or  before  Uie  next  succeeding  rule  day,  or  the 
Master  shall  certify,  that  further  time  is  necessary  for  him  to  complete  the 
examination." 
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fundamental  rule  of  the  Court,  is  aimed  against  this 
transgression  of  the  good  sense,  as  well  as  the  good 
taste,  of  Equity  Pleadings.  It  declares,  ^^  That  coun- 
sel  are  to  take  care,  that  the  sam^  (Bills,  answers,  and 
other  pleadings)  be  not  stuffed  with  repetitions  of 
deeds,  writings,  or  records,  in  hoc  verba ;  but,  that  the 
eflect  and  substance  of  so  much  of  them  only,  as  is 
pertinent  and  material,  be  set  down,  and  that  in  brief 
terms,  without  long  and  needless  traverses  of  points, 
not  traversable,  tautologies,  multiplication  of  words,  or 
other  impertinences,  occasioning  needless  prolixity  ;  to 
the  end,  the  ancient  brevity  and  succinctness  in  Bills 
and  other  pleadings  may  be  restored  and  observed. 
Much  less  may  any  counsel  insert  therein  matter  mere- 
ly criminous  or  scandalous,  under  the  penalty  of  good 
costs  to  be  laid  on  such  counsel."  ^ 

^  267.  However ;  in  cases  of  mere   impertinence, 
the  Court  will  not,  because  there  are  here  and  there  a 


1  Beamea,  Ord.  in  Ch.  165-167;  Id,  25 ;  Id.  69,  70 ;  Wyait,  Pract, 
Reg.  57,  58;  Cooper,  Eq.  PI.  18,  19;  Hood  v.  Inman,  4  John.  Ch.  R. 
437.  Bilr.  Cooper,  in  his  Equity  Pleadings  (p.  19),  says;  **  Prolixity 
appears  to  have  been  anciently  a  fault  in  a  Bill  of  the  kind  above 
mentioned.  And  Lord  Keeper  Bacon,  to  prevent  it,  appears  to  have 
made  an  order,  that  no  Bill  shall  contain  above  fifteen  sheets  of  paper, 
which,  by  a  subsequent  order  of  Lord  Chancellor  Egerton,  were  to  be 
written  fifteen  lines  in  a  sheet ;  and  if  the  complainant  exceeded  the  al- 
lotted quantity,  it  was  a  ground  of  demurrer ;  but  which  was  afVerwaards 
changed  into  recompensing  the  defendant  by  costs,  as  is  at  present  done 
for  irrelevant  matter.  The  letter  of  this  rule  of  pleading  has  been  long 
done  away ;  but  the  principle  of  it  still  remains  in  the  existing  rules  of 
the  Court,  as  to  scandal  and  impertinence,  and  in  the  regulated  quantity 
of  writing  in  office-copies,  which  may  be  traced  to  the  above  ancient  or- 
ders for  their  foundation  and  origin."  It  is  dearly  impertinence  not  only 
to  state  irrelevant  facts,  but  to  cite  public  statutes  at  large,  or  to  state 
matters  of  law ;  for  the  Court  is  bound  to  take  judicial  notice  of  the  latter, 
without  any  averment.  I  Mont.  Eq.  PI.  96;  2  Mont.  Eq.  PI.  91,  93. 
See  the  96th  and  S7Ui  of  the  Equity  Rules  of  the  Supreme  Court  of  the 
United  States,  January  Term,  1842,  cited  Supra,  §266,  note;  1  Howard, 
R.  Introd.  p.  49,  50 ;  17  Petecs,  R.  Appendix,  p.  65,  66. 
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few  unnecessary  words,  treat  them  as  impertinent ;  for 
the  rule  is  designed  to  prevent  oppression,  and  is  not 
to  be  so  construed,  as  to  become  itself  oppressive.^  Nor 
will  the  Court,  in  cai^s  of  alleged  impertinence,  order 
the  matter  alleged  to  be  impertinent  to  be  struck  out, 
unless  in  cases  where  the  impertinence  is  very  fully 
and  clearly  made  out ;  for  if  it  is  erroneously  struck  out, 
the  error  is  irremediable ;  but  if  it  is  not  struck  out,  the 
Court  may  set  the  matter  right  in  point  of  costs.^ 

^  268.  In  examining  the  question,  whether  an  al- 
legation or  statement  in  the  Bill  is  relevant  or  perti- 
nent, it  must  be  recollected,  that  a  Bill  in  Chancery  is 
not  only  a  pleading  for  the  purpose  of  bringing  be- 
fore the  Court,  and  putting  in  issue  the  material  alle- 
gations and  charges,  upon  which  the  plaintiff's  right 
to  relief  rests,  as  is  done  in  a  declaration  in  a  suit  at 
law ;  but  it  is  also,  in  most  cases,  an  examination  of 
the  defendant  upon  oath,  for  the  purpose  of  obtaining 
evidence  to  establish  the  plaintiff's  case,  or  to  counter- 
prove  or  destroy  the  defence,  which  may  be  set  up  by 
such  defendant  in  his  answer.  The  plaintiff  may, 
therefore,  state  any  matter  of  evidence  in  the  Bill,  or 
any  collateral  fact,  the  admission  of  which,  by  the  de- 
fendant, may  be  material  in  establishing  the  general 


'  Del  Pont  V.  De  Tastet,  1  Turn.  &  Russ.  489. 

8  Davis  V.  Grippe,  2  Younge  &  Coll.  New  Rep.  443,  where  Mr.  Vice- 
Chancellor  Bruce  said;  "The  Court,  in  cases  of  impertinence,  ought, 
before  expunging  the  matter  alleged  to  be  impertinent,  to  be  especially 
clear,  that  it  is  such  as  ought  to  be  struck  out  of  the  record,  for  this  rea- 
son, that  the  error  on  one  side  is  irremediable,  on  the  other  not.  If  the 
Court  strikes  it  out  of  the  record,  it  is  gone,  and  the  party  may  then  have 
no  opportunity  of  placmg  it  there  again ;  whereas,  if  it  is  left  on  the 
record,  and  is  prolix  or  oppressive,  the  Court,  at  the  hearing  of  the  cause, 
has  power  to  set  the  matter  right  in  point  of  costs.  That  consideration 
has  been  alluded  to  by  Lord  Eldon,  in  Parker  ».  Fairlie,  and  other  cases. 
It  ought  to  be  clear  to  demonstration,  that  the  matter  complained  of  is  im- 
pertinent, before  that  which,  if  wrong,  is  irremediable,  is  done." 
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allegations  of  the  Bill,  as  a  pleading,  or  in  ascertain- 
ing or  determining  the  nature,  and  the  extent,  and  the 
kind  of  relief,  to  which  the  plaintiff  may  be  entitled, 
consistently  with  the  case  made  l^  the  Bill ;  or  which 
may  legally  influence  the  Court  in  determining  the 
question  of  costs.  And  where  any  allegation  or  state- 
ment contained  in  the  Bill  may  thus  affect  the  decision 
of  the  cause,  if  admitted  by  the  defendant,  or  estab- 
lished by  proof,  it  is  relevant,  and  cannot  be  excepted 
to,  as  impertinent.^ 

^  269.  It  was  to  prevent  these  glaring  faults  of 
scandal  and  impertinence,  alike  mischievous  and  op- 
pressive (which  might  make  the  records  of  the  Courts 
the  vehicles  of  slander  or  idle  gossip),  that  Courts  of 
Equity,  at  a  very  early  period,  required  (as  we  have 
seen)  all  Bills  to  have  the  signature  of  counsel  affixed 
to  them ;  ^  and  if  no  such  signature  appears,  or  the 
signature  is  not  genuine,  the  Bill  will  be  dismissed,  or 
ordered  to  be  taken  off  the  files  of  the  Court.^  If 
either  of  these  faults  exist  in  a  Bill,  it  may  be  objected 
to  by  the  defendant  in  the  first  stages  of  the  cause, 
upon  a  motion  to  refer  it  to  the  Master,  to  inquire  into 
the  foundation  of  the  objection.  But  nothing,  which 
is  positively  relevant  to  the  merits  of  the  caui^e,  how- 
ever harsh  or  gross  the  charge  may  be,  can  be  correctly 
treated  as  scandalous.  Thus,  for  example,  in  Bills  to 
set  aside  deeds,  or  other  instruments,  for  fraud,  there 
are  often  to  be  found  gross  charges  in  relation  to  the 
matter  of  the  asserted  fraud.    But  these  charges  are 


1  Hawley  «.  WoWerton,  5  Paige,  R.  533  ;  Mechanics'  Bank  v.  Levy, 
3  Paige,  R.  606. 

«  Ante,  4  47. 

3  Cooper,  Eq.  PI.  18,  19 ;  Mitf.  Eq.  PI.  by  Jeremy,  48  and  note  (a) ; 
DiUon  V.  Francis,  1  Hick.  R.  68 ;  French  v.  Dear,  5  Yes.  647 ;  Aber- 
gavenny V.  Abergavenny,  3  P.  Will.  313;  Ante,  §  47  and  note. 
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not,  by  any  rule  of  the  Court,  to  be  -  deemed  scanSa- 
lous.  And,  indeed,  such  a  proceeding  might  be  dan- 
gerous to  the  cause  itself,  and  prevent  a  due  investiga- 
tion of  its  merits.  Hence  it  is,  that  nothing  pertinent 
to  the  cause  is  ever  deemed  scandalous;  and  the 
degree  of  the  relevancy  is  not  deemed  material.^ 

^  270.  It  is  obvious,  that  a  Bill  may  contain  matter, 
which  is  impertinent,  without  the  matter  being  scan- 
dalous ;  but  if,  in  a  technical  sense,  it  is  scandalous,  it 
must  be  impertinent.^  According  to  the  ordinary 
practice  of  the  Court,  a  Bill  cannot  be  referred  for 
impertinence,  after  the  defendant  has  answered,  or  has 
submitted  to  answer.'  But  it  may  be  referred  for 
scandal  at  any  time ;  ^  and  even,  by  leave  of  the  Court, 
upon  the  application  of  a  stranger  to  the  suit.^  The 
reason  of  the  difference  seems  to  be,  that  mere  imper- 
tinence is  not  in  itself  prejudicial  to  any  one ;  it  is  but 
a  naked  superfluity.  But  scandal  is  calculated  to  do 
great  and  permanent  injury  to  all  persons,  whom  it  af- 
fects, by  making  the  records  of  the  Court  the  means 
of  perpetuating  libellous  and  malignant  slanders ;  and 
the  Court,  in  aid  of  the  public  morals,  is  bound  to 
interfere  to  suppress  such  indecencies,  which  may  stain 
the  reputation  and  wound  the  feelings  of  the  parties 
and  their  relatives  and  friends.^ 


1  Cooper,  Eq.  Pi.  19  ;  Fenhoulet  v.  Passavant,  2  Ves!  24 ;  St.  John  v, 
St.  John,  II  Vee.  526,  539;  Coffin  v.  Cooper,  6  Ves.  514 ;  £x  parte 
Simpson,  15  Ves.  477. 

8  Cooper,  Eq.  PI.  19;  Fenhoulet  v.  Paasayant,  2  Yes.  24;  Ex  parte 
Simpson,  15  Ves.  477. 

3  Gilb.  For.  Rom.  91  ;  Cooper,  Eq.  PI.  19. 

*  Cooper,  Eq.  PI.  19;  Anon.  2  Ves.  631. 

5  Coffin  V.  Cooper,  6  Ves.  514 ;  Williams  v.  Douglas,  5  Beavan,  R.  82. 

®  In  Ex  parte  Simpson,  15  Ves.  477,  Lord  Eldon  said  ;  "If  that, 
which  is  stated,  is  material  to  the  issue,  it  may  he  false  ;  but  cannot  be 
seandalous:  if  relevant,  it  is  not  impertinent,  though  scandalous  in  its 
nature ;  if  relevant  and  pertinent,  it  cannot  be  treated  as  scandaloos ;  and 
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^271.  In  the  joext  place,  a  Bill  should  not  be,  what 
is  technically  termed,  multifarious ;  for  if  it  is  so,  it  is 
demurrable,  and  may  be  dismissed  by  the  Court  of  its 
accord,  even  if  not  objected  to  by  the  defendant.^  By 
multifariousness  in  a  Bill  is  meant  the  improperly  join- 
ing in  one  Bill  distinct  and  independent  matters,  and 
thereby  confounding  them ;  as,  for  example,  the  uniting 
in  one  Bill  of  several  matters,  perfectly  distinct  and 
unconnected,  against  one  defendant,  or  the  demand  of 
several  matters  of  a  distinct  and  independent  nature 


if  false,  it  mast  be  dealt  with  in  another  way.  But,  if  irrelevant,  and 
especially  if  also  scandalous,  there  would  be  much  reason  to  regret,  that 
a  Court  should  not  be  armed  with  the  power  to  protect  parties  from  the 
expense,  and  its  records  from  the  stain,  which  too  frequently  arise  from 
the  introduction  of  irrelevant  and  scandalous  matter  upon  affidavits  in 
this  jurisdiction."  And  again ;  ''  The  Court  ought  to  take  care,  that  in  a 
suit,  or  in  this  proceeding  (in  bankruptcy),  allegations,  bearing  cruelly  on 
the  moral  character  of  individuals,  and  not  relevant  to  the  subject,  shall 
not  be  put  upon  the  record." 

1  Mitf.  Eq.  PI.  by  Jeremy,  181  and  note  ;  Cooper,  Eq.  PI.  182.  Mul- 
tifariousness must  be  objected  to  by  the  defendant  on  demurrer,  and  can- 
not be  objected  to  by  him  at  the  hearing.  Ward  «.  Cooke,  5  Madd.  R. 
122 ;  Wynne  «.  Callender,  1  Rubs.  R.  293 ;  Whaley  v.  Dawson,  2  Sch. 
&  Lefr.  370,  371.  But  the  Court  may,  however,  take  the  objection  at 
the  hearing  sud  sponte ;  for  the  Court  is  not  bound  to  allow  a  Bill  of  such 
a  nature,  idthough  the  party  may  not  take  the  objection  in  season.  Green- 
wood V.  Churchill,  1  Mylne  &  K.  559.  The  reason,  why  multifarious- 
ness must  be  taken  by  the  defendant  by  demurrer,  and  not  at  the  hearing, 
is  said  by  Lord  Redesdale  to  be,  that  the  objection  of  multifGuriousness 
proceeds  on  this  ground,  that  though  the  union  of  distinct  matters,  in  some 
cases,  avoids  multiplicity  of  suits ;  yet  it  creates  unnecessary  trouble  and 
expense  to  the  party,  who  has  no  concern  with  the  other  transaction,  by 
putting  him  to  the  trouble  and  ezpeose  of  a  Utigated  question,  with  which 
he  has  nothing  to  do.  This  can  be  taken  advantage  of  only  by  demurrer ; 
because,  if  the  defendant  answer,  the  expense  is  in  a  great  measure  in- 
curred; and  it  will  be  too  late  for  him  to  complain,  when  he  chooses  to 
suffer  the  cause  to  proceed  to  a  hearing.  Whaley  v.  Dawson,  2  Sch.  & 
Lefr.  371.  As  to  misjoinder  of  parties,  see  Ante,  §  203,  237;  Post, 
(  509,  530,  538-  541,  544.  As  to  cases  where  the  objection  of  multifari- 
ousness has  been  overruled,  see  Post,  §  278,  a,  280,  284,  a,  530-540 ; 
Hoggartv.  Cutts,  1  Craig  &  Phill.  204. 
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against  several  defendants  in  the  same  Bill.^  In  the 
latter  case,  the  proceeding  would  be  oppressive,  be- 
cause it  would  tend  to  load  each  defendant  with  an 
unnecessary  burden  of  costs,  by  swelling  the  pleadings 
with  the  statement  of  the  several  claims  of  the  other 
defendants,  with  which  he  has  no  coiuiection.^  In  the 
former  case,  the  defendant  would  be  compellable  to 
unite,  in  his  answer  and  defence,  different  matters 
wholly  unconnected  with  each  other;  and  thus  the 
proofs,  applicable  to  each,  would  be  apt  to  be  con- 
founded with  each  other,  and  great  delays  would  be 
occasioned  by  waiting  for  the  proofs  respecting  one  of 
the  matters,  when  the  others  might  be  fully  ripe  for  a 
hearing.^  Indeed,  Courts  of  Equity,  in  cases  of  this 
sort,  are  anxious  to  preserve  some  analogy  to  the  com- 
parative simplicity  of  proceedings  at  the  Common  Law, 
and  thus  to  prevent  confusion  in  their  own  pleadings, 
as  well  as  in  their  own  decrees."* 

1  Cooper,  Eq.  PI.  182 ;  Mitf.  Eq.  PI.  by  Jeremy,  181  and  note ;  West 
V.  Randall,  8  Mason,  R.  201 ;  Saxton  v,  Davis,  18  Ves.  80 ;  Berke  o. 
Harris,  Hardr.  R.  337 ;  Fellows  o.  Fellows,  4  Cowen,  R.  682.  <'  Seek- 
ing," said  Lord  Eldon,  **  to  enforce  different  demands  against  persons 
liable  respectively,  but  not  as  connected  with  each  other,  it  (the  Bill)  is 
clearly  mnltifarious."  Saxton  v.  Davis,  10  Ves.  80.  See  also  Westv. 
Randall,  2  Mason,  R.  181;  Post,  §  530,  531,  538-541.  Perhaps  in 
strictness  of  language,  it  would  be  more  correct  to  call  it  a  misjoinder, 
where  different  and  distinct  claims  are  mixed  up  in  the  same  Bill,  against 
the  same  defendant.  Campbell  v.  Mackay,  1  Mylne  &  Craig,  R.  618. 
See  also  Attorney-General  v,  St.  John's  College,  7  Sim.  R.  241 ;  Post, 
§  530-532.  See  Hoggart  v.  Cutts,  1  Craig  &  Phill.  204  ;  Bignold  ». 
Audland,  11  Sim.  R.  24,  where  a  demurrer  to  a  Bill  of  interpleader  was 
held  multifarious ;  Post,  §  284,  291. 

2  Mitf.  Eq.  PL  by  Jeremy,  181 ;  Cooper,  Eq.  PI.  183  ;  Ward  v.  Duke 
of  Northumberland,  2  Anst.  R.  469 ;  Benverie  o.  Prentice,  1  Bro.  Ch.  R. 
200 ;  Berke  v.  Harris,  Hardr.  R.  337 ;  Whaley  v.  Dawson,  2  Sch.  & 
Lefr.  371 ;  West  v.  Randall,  2  Mason,  R.  201 ;  Brinckerhoff  ».  Brown, 
6  John.  Ch.  R.  139 ;  Fellows  v.  Fellows,  4  Cowen,  R.  682  ;  Post,  §  530. 

3  Whaley  v.  Dawson,  2  Sch.  &  Lefr.  371;  Berke  v.  Harris,  Hardr. 
R.  337 ;  Boyd  v.  Hoyt,  5  Paige,  R.  65 ;  Post,  §  530. 

^  Cooper,  Eq.  PI.  182 ;  Post,  §  530. 
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^  271,  a.  But  the  objection  must  still  be  confined  to 
cases,  wbere  the  case  of  each  particular  defendant  is 
entirely  distinct  and  separate  in  its  subject-matter 
irom  that  of  the  other  defendants  ;  for  the  case  against 
one  defendant  may  be  so  entire,  as  to  be  incapable  of 
being  prosecuted  in  several  suits ;  and  yet  some  other 
defendant  may  be  a  necessary  party  to  some  portion 
only  of  the  case  stated.  In  the  latter  case,  the  objec- 
tion of  multifariousness  could  not  be  allowed  to  pre- 
yail.^  So,  it  is  not  indispensable,  that  all  the  parties 
should  have  an  interest  in  all  the  matters  contained  in 
the  suit ;  it  will  be  sufficient,  if  each  party  has  an  in* 
terest  in  some  matters  in  the  suit,  and  they  are  con- 
nected  with  the  others.^ 

§  272.  A  few  examples  may  illustrate  this  doctrine 
of  multifariousness  in  each  of  its  branches.  Thus,  if 
an  estate  should  be  sold  in  lots  to  different  persons,  the 
purchasers  could  not  join  in  exhibiting  one  Bill  against 
the  vendor  for  a  specific  performance  ;  for  each  party's 
case  would  be  distinct,  and  would  depend  upon  its 
own  peculiar  circumstances ; '  and,  therefore,  there 
should  be  a  distinct  Bill  upon  each  contract.  On  the 
other  hand,  the  vendor,  in  the  like  case,  would  not  be 
allowed  to  file  one  Bill  for  a  specific  performance 
against  all  the  purchasers  of  the  estate,  for  the  same 

1  Attorney-General  v.  Poole,  4  Mylne  &  Craig,  R.  17,  31 ;  Tamer  v. 
Robinson,  1  Sim.  &  Sta.  313 ;  Attorney-General  o.  Cradock,  3  Mylne  & 
Craig,  85 ;  Post,  $  278,  a,  Mnltifariousness  as  to  one  defendant,  consti- 
tutes no  necessary  ground  of  objection  by  the  other  defendants ;  for  a  Bill 
may  be  moltifarious  as  to  one  defendant,  and  not  as  to  the  rest.  Attorney- 
General  9.  Cradock,  8  Sim.  R.  466 ;  S.  C.  3  Mylne  &  Craig,  85 ;  Post, 
§  974  and  note,  284,  530,  538,  530  and  note.  See  also  Lnmsden  v, 
Frafter,  7  Sim.  R.  556  ;  S.  C.  1  Mylne  &  Craig,  889 ;  Ante,  §  236,  a. 

'  Addison  v.  Walker,  4  Yoonge  &  Coll.  444.  See  Parr  v.  Attorney- 
GenenffQ  Clarke  &  Fin.  435. 

3  Cooper,  £q.  PI.  182 ;  Rayner  v.  Julkii,  2  Dick.  R.  677 ;  Brookes  v. 
Lord  Whitworth,  1  Madd.  R.  88  ;  Post,  ^  530-533. 
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reason.^  So,  if  a  Bill  should  be  brought  for  a  specific 
performance  upon  the  sale  of  an  estate,  it  would  be 
multifariousness  to  include  in  such  a  Bill,  a  prayer  for 
relief  against  third  persons,  who  should  claim  an  inter- 
est in  the  estate,  and  who  were  unconnected  with  the 
sale.'  Thus,  for  example,  if  a  purchaser  of  an  equity 
of  redemption  under  a  contract  of  sale,  should  file  a 
Bill  for  a  specific  performance,  he  could  not  properly 
join  the  mortgagee  in  such  Bill,  or  any  third  person, 
claiming  an  interest  in  the  equity  of  redemption,  who 
had  not  joined  in  the  contract.* 

1  Cooper,  Eq.  PI.  183  ;  Biookes  v.  Lord  Whitworth,  1  Madd.  R.  86; 
Lumsden  v.  Frazer,  7  Sim.  R.  555 ;  S.  C.  1  Mylne  &  Craig,  R.  589. 

s  Mole  V,  Smith,  Jac.  R.  490,  494. 

3  Tasker  v.  Small,  3  Mylne  &  Craig,  R.  63,  68-71.  On  this  occa- 
sion. Lord  Cottenham  said  ;  ''  It  is  not  disputed,  that,  generally,  to  a  Bill 
for  a  specific  performance  of  a  contract  of  sale,  the  parties  to  the  con- 
tract only  are  the  proper  parties  ;  and,  when  the  ground  of  the  jurisdic- 
tion of  Courts  of  Equity  in  suits  of  that  kind  is  considered,  it  could  not 
properly  he  otherwise.  The  Court  assumes  jurisdiction  in  such  cases, 
hecause  a  Court  of  Law,  giving  damages  only  for  the  non-performance  of 
the  contract,  in  many  cases  does  not  afford  an  adequate  remedy.  But,  in 
Equity,  as  well  as  at  law,  the  contract  constitutes  the  right,  and  regulates 
the  liabilities  of  the  parties ;  and  the  object  of  both  proceedings  is  to 
place  the  party  complaining  as  nearly  as  possible  in  the  same  situation,  as 
the  defendant  had  agreed,  that  he  should  be  placed  in.  It  is  obvious, 
that  persons,  strangers  to  the  contract,  and,  therefore,  neither  entitled  to 
the  right,  nor  subject  to  the  liabilities,  which  arise  out  of  it,  are  as  much 
strangers  to  a  proceeding  to  enforce  the  execution  of  it,  as  they  are  to  a 
proceeding  to  recover  damages  for  the  breach  of  it.  And  so  is  the 
admitted  practice  of  the  Court.  But  it  is  said,  that  this  case  ought  to  be 
an  exception  to  the  rule,  because  Phillips,  in  whom,  as  first  mortgagee, 
the  legal  estate  i6  vested,  is  not  willing  to  convey  it  to  the  plaintiff,  the 
purchaser,  without  having  competent  authority  for  so  doing,  and  that, 
the  question  being  raised,  whether  the  legal  estate  can  be  so  conveyed, 
Mrs.  Small  is  of  necessity  made  a  party  to  the  suit.  This  proposition 
assumes  two  points ;  first,  that  Phillips  is  himself  a  proper  party  to  the 
suit ;  and,  secondly,  that,  being  so,  it  is  competent  for  him  to  require, 
that  Mrs.  Small  should  be  made  a  party  to  it.  Phillips  is  merely  a  mort- 
gagee, against  whom  no  Bill  can  properly  be  filed,  except  for  the  purpose 
of  redeeming  his  mortgage,  and  that  by  a  party  entitled  to  redeem. 
This  Bill  does  not  pray  any  redemption  of  Phillips's  mortgage,  and,  if  it 
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^  273.  So,  where  a  Bill  was  brought  against  a  cor- 
poration to  establish  eight  charitable  bequests,  of  which 
seven  were  for  the  benefit  of  poor  members  of  the  cor- 

had,  Ihe  plaintiff  would  not  be  entitled  to  file  such  a  Bill.  He  is  onlj 
connected  with  the  property  by  having  contracted  to  purchase  the  eq,uity 
of  redemption,  and,  until'  that  purchase  is  completed,  he  cannot  redeem 
the  mortgage.  Phillips  has  no  interest  in  the  specific  performance  of 
the  contract ;  he  is  no  party  to  it ;  and  the  performance  of  it  cannot 
afiect  his  security  or  interfere  with  his  remedies.  Supposing,  however, 
that  it  was  competent  for  the  plaintifif  to  redeem  Phillips's  mortgage,  he 
can  only  be  so  entitled  as  standing  in  the  place  of  the  mortgagor  ;  but  a 
mortgagee  can  never  refuse  to  restore  to  his  mortgagor,  or  those,  whp 
claim  under  him,  upon  repayment  of  what  is  due  upon  the  mortgage, 
the  estate,  which  became  vested  in  him  as  mortgagee.  To  him  it  is  im^ 
material,  upon  repayment  of  the  money,  whether  the  mortgagor's  title 
was  good  or  bad.  He  is  not  at  liberty  to  dispute  it,  any  more  than  a 
tenant  is  at  liberty  to  dispute  his  landlord's  title.  Phillips,  therefore,  is 
bound,  upon  payment,  to  reetore  the  legal  estate  to  his  mortgagor,  or  to 
those  who  claim  under  him.  By  Phillips's  mortgage  deed,  the  equity  of 
redemption  was  reserved  to  Small.  If  the  plaintifif  could  show  such 
equity  of  redemption  to  be  vested  in  him,  he  would  .be  entitled,  upon 
paying  the  mortgage  debt,  to  demand  a  reconveyance  of  the  estate,  with- 
out regard  to  any  other  question  aflfecting  the  title  to  the  property.  I 
am,  therefore,  of  opinion,  that  Phillips  himself  is  not  a  proper  party  to 
this  suit,  and  that  he  cannot,  by  not  himself  insisting  upon  the  objec- 
tion, make  Mrs.  Small  a  proper  party  ;  and  that,  even  if  he  were  himself 
properly  made  a  defendant,  the  objection  raised  by  him  at  the  bar,  though 
not  by  his  answer,  — for  by  his  answer  he  offers  to  recoQvey  upon  being 
paid  his  mortgage  debt, — would  not  make  Mrs.  Small  a  proper  party. 
But  it  was  argued  at  the  bar,  that  the  plaintiff  was,  in  Equity,  invested 
with  all  the  rights  of  Mrs.  SniuU,  upon  the  principle,  that  by  a  contract 
of  purchase,  the  purchaser  becomes  in  Equity  the  owner  of  the  property. 
This  rule  applies  only  as  between  the  pigties  to  the  contract,  and  cannot 
be  extended  so  as  to  affect  the  interests, of  others.  If  it  could,  a  contract 
for  the  purchase  of  an  equitable  estate  wi>uld  be  equivalent  to  a  convey- 
ance of  it.  Before  the  contract  is  carried  into  effect,  the  purchaser  can- 
not, against  a  stranger  to  the  contract,  eufbrce  equities  attaching  to  the 
property.  In  Mole  v.  Smith,  Jac.  490,  Lord  Eldon  says,  that  when  a 
Bill  is  filed  for  a  specific  performance,  it  should  not  be  mixed  up  with  a 
prayer  for  relief  against  other  persons  claiming  an  interest  in  the  estate. 
Such  was  his  opinion  in  a  case  in  which  the  vendor  was  plaintiff,  and  the 
defendants  were  persons  whom  the  vendor  sought  to  compel  to  join  in 
oompleting  the  title.  How  much  stronger  is  the  objection,,  where  the 
purchaser  is  the  plaintiff,  and  the  only  connection  between  him  and  the 
defendants  is  the  ^complete  disputed  contract." 
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poratioa  exclusively,  and  the  eighth  was  sulgect  to  a 
fixed  payment  to  another  corporation,  which  made  the 
latter  a  necessary  party  thereto ;  it  was  held,  that  the 
Bill  was  multifarious;  for  the  latter  corporation  had 
no  interest  in  the  other  seven  charities.* 

^  274.  For  the  same  reason,  where  a  Bill  by  a 
creditor  sought  an  account  against  an  executor  and 
trustee  of  the  testator's  estate,  and  also  to  set  aside  a 
sale  made  by  the.  executor  and  trustee  to  a  purchaser, 
who  was  made  a  party  to  the  Bill ;  it  was  held  demur- 
rable for  multifariousness ;  for  the  purchaser  had  noth- 
ing to  do  with  the  general  setdement  of  the  accounts 
of  the  estate,  and  ought  not  to  be  involved  in  any 
litigation  respecting  it.* 

1  Attorney-GenenJ  v.  Merchant  Tailors'  Company,  1  Mylne  St  Keen, 
R.  189 ;  Post,  ^  532,  533. 

»  Salvidge  v.  Hyde,  Jacob,  R.  151 ;  S.  C.  5  Madd.  138.  In  this  case, 
the  Lord  Chancellor  ovemiled  the  dedaion  made  by  the  Vice-Chancel- 
lor, reported  in  5  Madd.  138,  whidi  overruled  the  demurrer  by  the  pur- 
chaser. On  that  occasion,  the  Vice-chancellor  said;  *'  To  this  Bill  the 
defendant,  Laying,  has  demurred  for  multifariousness ;  and  it  is  alleged 
for  him,  that  he  has  no  concern  with  the  general  aooounts  of  the  testator's 
estate,  and  that  he  ought  not  to  be  joined  as  a  party  in  a  suit  for  such 
purposes  ;  but  that,  if  it  were  thought  fit  to  impeach  the  sale  made  to  him, 
it  ought  to  have  been  the  subject  of  a  distinct  Bill.  In  order  to  determine, 
whether  a  suit  is  muldfarious,  or,  in  other  words,  contains  distinct  matters, 
the  inquiry  is  not,  as  this  defendant  supposes,  whether  each  defendant  is 
connected  with  every  branch  of  the  cause ;  but  whether  the  plaintiff's 
Bill  seeks  relief  in  respect  of  matters,  which  are  in  their  nature  separate 
and  distinct.  If  the  object  of  the  suit  be  single,  but  it  happens,  that  differ- 
ent persons  have  separate  interests  in  distinct  questions,  which  arise  out  of 
that  single  object,  it  necessarily  follows,  that  such  different  persons  must 
he  brought  before  the  Court,  in  order  that  the  suit  may  conclude  the 
whole  subject.  Here,  the  Bill  has  the  single  object  of  an  account  of  the 
real  and  personal  estate  of  this  testator ;  and  that  account  in  part  depends 
"upon  the  question,  whether  the  defendant  Laying  is,  or  not,  to  be  consid- 
ered as  the  purchaser  of  this  property."  *  See  Campbell  v,  Mackay,  1 
Mylne  &  Craig,  603,  617-635;  Ante,  §279,  a;  Post,  §  578,  a.  See 
also  Attorney-General  v,  Cradoek,  3  Mylne  &  Craig,  85,  in  which  Sal- 
"vidge  V.  Hyde  is  much  commented  on  by  Lord  Cottenham.  Post,  §  539, 
note. 
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^  274,  a.  So,  where  devisees  and  legatees  brought  a 
Bill  against  the  trustees  and  executors  under  a  will, 
and  against  a  mortgagee  of  a  part  of  the  estates,  alleg*- 
ing  collusion  between  the  trustees  and  executors  and 
the  mortgagee,  and  that  they  refused  to  compel  the 
mortgagee  to  account  for  the  rents  and  profits,  or  to 
redeem  the  mortgage,  and  the  Bill  prayed  for  an  ac- 
count of  the  testator's  effects,  and  that  the  mortgage 
might  be  redeemed ;  the  Bill  was  held,  on  a  demurrer 
by  the  nu»rtgagee,  to  be  multifarious;  for  the  mortga- 
gee had  nothing  to  do  with  the  general  settlement  of 
the  accounts  of  the  estate.^ 

^  275.  So,  where  a  Bill  was  brought  for  a  partition, 
and  also  to  set  aside  a  lease,  made  by  the  plaintiff  to 
a  third  person  of  a  part  of  the  estate,  on  the  ground 
of  fraud ;  it  was  held,  that  the  Bill  was  multifarious ; 
for  the  parties,  against  whom  the  partition  was  sought, 
ought  not  to  be  involved  in  any  litigation,  as  to  the 
validity  of  the  lease,  in  which  they  had  not  any 
interest.* 

^  276.  So,  where  a  Bill  was  brought  by  a  tenant  of 
a  colliery  under  a  lease  and  a  subsequent  agreement, 
for  an  account  under  the  agreement,  against  the  execu- 
tors of  the  landlord,  and  also  against  his  heir,  the  ten- 
ant having  continued  to  hold  under  the  latter  on  the 
same  terms,  after  the  death  of  the  ancestor;  it  was 
held,  that  the  Bill  was  multifarious  in  joining  distinct 
claims,  to  wit,  one  against  the  executors,  and  one 
against  the  heir ;  and  on  that  occasion,  it  was  said  by 
the  Court,  that  the  cases,  where  unconnected  parties 


1  Peane  v.  Hewitt,  7  Sim.  H.  47L 

s  Whaley  «.  Dawaon,  3  Scb.  &  Lefr.  367,  370,  371.  See  Story  v. 
Johnaon,  2  Younge  &  Coll.  586,  that  a  Court  of  Equity  in  making  par- 
tition will  have  regard  to  the  sub-intereats  acquired  under  one  tenant  in 
common  by  diatanct  purchases  from  him. 


/v^ 


302  EQUITT    PLEADIN6B.  [CH.  V. 

are  allowed  to  be  joined  in  a  suit  are,  when  there  is 
one  common  interest  among  them  all  centreing  in  the 
point  in  issue  in  the  cause.* 

^  277.  For  the  same  reason,  an  author  cannot  file  a 
joint  Bill  against  several  booksellers,  for  selling  the 
same  spurious  editon  of  his  work ;  for  there  is  no  privity 
between  them ;  and  his  right  against  each  of  them  is 
not  joint,  but  is  perfectly  distinct.* 

^  278.  It  is  true,  that  in  this  last  case  the  author 
has  a  general  right,  which  he  asserts  against  all  per- 
sons whatever,  who  may  violate  that  right ;  and,  there- 
fore, it  may  seem  at  first  view,  that  it  would  be  proper 
to  join  all  of  them,  although  not  in  privity  with  each 
other,  upon  the  same  ground,  on  which,  in  the  case  of 
a  several  fishery,  upon  a  Bill  of  peace,  persons  claim- 
ing by  distinct  titles,  not  in  privity  with  each  other, 
may  be  joined.  Perhaps,  the  true  distinction  between 
the  cases  (if  there  be  any  substantial  one),  is,  that  in 
the  case  of  the  fishery,  the  right  asserted  is  purely 
local,  and  limited  to  a  few  persons,  who  have  a  com- 
.  mon  interest  against  the  right  set  up ;  and  that  com- 
mon interest  centres  in  the  point  at  issue  in  the  cause. 
But  in  the  case  of  a  copy-right,  the  claim  is  absolutely 
against  the  whole  community;  and  it  is  not  fit,  in  such 


1  Ward  V.  Dake  of  Northumberland,  2  Anst.  469,  477 ;  Cooper,  Eq. 
PI.  183.  See  also  BriDckerhoffo.  Brown,  6  John.  Ch.  R.  139;  Fellows 
V.  Fellows,  4  Cowen,  R.  683.  The  cases  here  referred  to  are  indaded  ia 
the  class,  where  a  right  of  fishery  is  claimed  against  many  persons ;  or  a 
right  of  common  by  or  against  many  persons ;  or  a  right  to  duties  against 
many  persons.  See  Ante,  §  121,  124,  125  ;  Cooper,  Eq.  PL  40, 41, 184 ; 
2  Mont  Eq.  PL  94,  note  (A.  L.).  See  Boyd  v.  Hoyt,  5  Paige,  R.  65, 
which  seems  to  have  proceeded  mainly  on  local  law,  and  local  statutes ; 
and  Brinckerhoffv.  Brown,  6  John.  Ch.  R.  139,  and  Fellows  v.  Fellows, 
4  Cowen,  R.  682,  where  the  subject  was  much  discussed. 

9  Dilly  V.  Doig,  2  Ves.  jr.  486  :  Cooper,  Eq.  PL  182,  183 ;  Brincker- 
hoff  V.  Brown,  6  John.  Ch.  R.  155. 
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a  case,  that  the  public  should  be  represented,  or  bound 
by  a  suit,  in  which  a  few  only  are  parties.* 

^  It  is  not  very  easy  upon  general  principles  to  reconcile  the  cases  on 
this  subject.  In  the  case  of  the  Major  of  York  r.  Pilkington,  1  Atk. 
283,  in  the  case  of  the  several  fishery,  already  cited  (Ante,  §  125),  Lord 
Hardwicke  at  first  held,  that  the  defendants  could  not  be  joined  in  the 
Bill,  because  there  was  no  piivity,  and  they  held  by  distinct  titles ;  and, 
therefore^  they  were  so  maoy  distinct  trespassers  upon  the  several  fishery. 
But  he  afterwards  changed  his  opinion,  upon  the  ground,  as  it  should 
seem,  that  to  prevent  multiplicity  of  suits.  Bills  of  peace  had  been  allowed 
to  be  brought,  where  there  was  a  general  right  claimed  by  the  plaintifiT, 
and  yet  there  was  no  privity  between  the  plaintifiSs  and  the  defendants,  nor 
any  general  right  on  the  part  of  the  defendants ;  and  many  more  might  be 
concerned  than  those  before  the  Court.  Lord  Eldon,  in  Weale  v.  Mid- 
dlesex Water  Works  Co.,  1  Jac.  &  Walk.  360,  already  cited  (Ante, 
§  126,  note),  considered  the  decision  to  have  held,  that  where  the  plain- 
tiff stated  an  exclusive  right,  it  signified  nothing,  what  particular  rights 
might  be  set  up  against  him.  He  added,  that  it  had  been  long  setded, 
that  if  any  person  has  a  common  right  against  a  great  many  of  the  King's 
subjects,  a  Court  of  Elquity  will  permit  him  to  file  a  Bill  against  some  of 
them,  taking  care  to  bring  so  many  persons  before  the  Court,  that  their 
interests  may  be  such,  as  to  lead  to  a  fair  and  honest  support  of  the  pub- 
lic interest.  This  language  seems  very  applicable  to  the  claim  of  a  copy- 
right against  many  violators.  On  the  other  hand,  in  Hilton  v.  Lord 
Scarborough,  4  Vin.  Abridg.  426,  pi.  36 ;  S.  C.  2  Eq.  Abridg.  171,  D., 
Lord  Macclesfield  held,  that  a  Bill  to  be  quieted  in  the  possession  of  an 
ancient  ferry,  used  with  a  rope,  over  the  River  Ware,  brought  against 
twenty  defendants,  who  had  cut  the  rope  (probably  at  difilerent  times),  did 
not  lie ;  for,  he  said,  that  the  plaintiff  might  have  trespass  for  cutting  the 
rope,  and  a  ferry  is  in  the  nature  of  a  public  highway ;  and  a  Bill  does  not 
lie  to  be  quieted  in  the  possession  of  a  highway.  That  would  be  to  en- 
joiu  all  the  people  of  the  whole  kingdom.  Mitf.  Eq.  PI.  by  Jeremy,  148 ; 
2  Stoiy  on  Eq.  Jnrisp.  §  858.  This  case  would  seem  to  point  to  a  dis- 
tinction between  a  public  right,  and  a  private  right  asserted  by  the  defend- 
ants, and  also  between  a  claim  of  the  plaintiff  in  derogation  of  a  public 
right,  and  one  merely  in  derogation  of  private  or  local  rights.  But  the 
ease  of  Mayor  of  London  v.  Perkins,  4  Bro.  Pari.  Cases,  158;  S.  C.  3 
Bro.  P.  C.  602,  Tomlin's  edit.,  does  not  seem  to  have  recognized  the  dis- 
tinction. The  opinion  of  Lord  Loughborough,  in  Dilly  «.  Doig,  2  Yes. 
jr.  486,  is  very  imperfectly  and  obscurely  given ;  and  the  language  imput- 
ed to  him  seems  open  to  misrepresentation.  He  said ; ''  The  right  against 
the  different  booksellers  is  not  joint ;  but  perfectly  distinct ;  there  is  no 
privity."  '*In  the  case  cited  (The  Mayor  of  York  v.  Pilkington),  the 
Bill  was  to  prevent  multiplicity  of  suits.  One  general  right  was  liable  to 
invasion  by  all  the  world.    So,  a  Bill  to  establish  the  custom  of  a  mill. 
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^  278,  a.  On  the  other  hand,  there  maj  be  cases,  in 
which  multifarious  matters  of  distinct  natures  may  be 
involved  in  the  Bill ;  and  yet,  from  the  ol^ects  of  the 
Bill,  the  objection  of  multifariousness,  as  to  a  particular 
defendant,  ought  not  to  prevail.  Thus,  for  example,  if 
a  person  before  marriage  should  settle  a  fund  on  his 
wife  for  life,  and  after  her  death  on  the  children  of  the 
marriage,  and  the  trustees  were,  after  the  wife's  death, 
authorized  to  apply  the  interest  thereof  to  the  mainte- 
nance of  the  children ;  and  after  the  marriage  he  should 
settle  another  fund  in  other  trustees  for-  similar  pur- 
poses; and  afterwards  he  should  by  his  will  make  a 
part  of  the  trustees  in  both  deeds  trustees  upon  certain 
trusts  for  the  benefit  of  his  children,  and  should  ap- 
point them  executors  of  his  will  and  guardians  of  his 
children  in  conjunction  with  his  wife ;  if,  after  his 
death,  a  Bill  should  be  filed  by  the  wife  and  children 
against  all  the  trustees  in  the  deed,  for  an  account  and 
execution  of  the  trusts,  although,  at  first  view,  it  might 
seem  open  to  the  objection  of  multifariousness,  yet, 
inasmuch  as  all  the  plaintiffs  have  a  common  interest 
in  the  execution  of  all  the  trusts,  and  there  cannot  be 
a  due  execution  of  some  of  the  trusts,  without  involv- 
ing the  consideration  of  all  the  trusts  arising  under  the 
deed  and  the  will,  the  Court  would  not  suffer  the 

They  stand  npon  a  distinct  ground.  I  do  not  remember  any  case  upon 
patent  rights,  in  which  a  number  of  people  have  been  brought  before  the 
Court  as  parties,  acting  all  separately  upon  distinct  grounds.''  Now,  the 
case  before  his  Lordship  was  one  of  a  general  right,  liable  to  invasion  by 
all  the  world,  and  the  Bill  would  prevent  a  multiplicity  of  suits.  I  cannot 
but  suspect  an  error  in  the  Reporter,  and  that  his  Lordship  meant  to  make 
a  distinction  between  such  rights,  as  the  right  of  the  plaintiff  of  a  uni- 
versal nature,  against  all  the  world,  and  open  to  invasion  by  all,  and  a 
mere  private  right,  such  as  a  right  to  a  private  several  fishery,  or  a  private 
right  of  custom  to  a  mill ;  thus  taking  the  very  distinction  in  2  £q.  Abridg. 
171.     See  Post,  §530-540. 
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objection  to  prevail.^      So,    if  the  Bill    should  con- 
tain  several   matters,  all  of  which  may   come   into 

• 

1  Attorney-General  o.  Poole,  4  Mylne  &  Craig,  17,  31 ;  Campbell  v. 
Mackay,  7  Sim.  R.  564 ;  S.  C.  on  Appeal,  1  Mylne  &  Craig,  603.  In 
dellTering  his  judgment  in  this  last  case,  the  circumstances  of  which  are 
bat  imperfectly  stated  in  the  text.  Lord  Cottenham  said  ;  '*  The  first 
observation  that  occurs  is,  that  although  the  defendants  are  not  all  trus- 
tees of  the  same  deeds,  the  suit  seeks  some  relief  against  all  of  them,  and 
that  there  is  a  common  interest  in  all  the  plaintifis  under  all  the  instru- 
ments. The  proposition,  contended  for  on  behalf  of  the  demurring  par- 
ties, is,  that,  as  a  general  rule,  -^  and  the  rule  is  supposed  to  be  sup- 
ported by  the  dicta  of  Sir  John  Leach,  in  Salvidge  v.  Hyde,  5  Madd. 
138,  — it  never  can  be  permitted,  that  distinct  matters  should  be  united  in 
the  same  record.  The  proposition,  of  course,  if  carried  to  its  full  extent, 
would  go  to  prevent  the  uniting  several  instruments  in  one  Bill,  although 
the  same  parties  were  liable  in  respect  of  each,  and  the  same  parties 
were  interested  in  the  property,  which  was  the  subject  of  each.  So,  that 
if,  for  instance,  a  father  executed  three  deeds,  all  vesting  property  in  the 
same  trustees,  and  upon  similar  trusts  for  the  benefit  of  his  children, 
although  the  instruments  and  the  parties  beneficially  interested  under  all 
of  them  were  the  same,  it  would  be  necessary  to  have  as  many  suits,  as 
there  were  instruments.  That  is  a  proposition,  to  which  I  do  not  assent. 
It  would,  indeed,  be  extremely  mischievous,  if  auch  a  rule  were  estab- 
lished in  point  of  law.  No  possible  advantag^ould  be  gained  by  it ; 
and  it  would  lead  to  a  multiplication  of  suits  in  cases,  where  it  could 
answer  no  purpose  to  have  the  subject-matter  of  the  contest  split  up  into 
ft  variety  of  separate  Bills.  To  lay  down  any  rule,  applicable  universally, 
or  to  say,  what  constitutes  multifariousness,  as  an  abstract  proposition, 
is,  upon  the  authorities,  utterly  imposnble.  The  cases  upon  the  subject 
are  extremely  various ;  and  the  Court,  in  deciding  them,  seems  to  have 
considered,  what  was  convenient  in  particular  circumstances,  rather  than 
to  have  attempted  to  lay  down  any  absolute  rule.  The  language  of 
Sir  John  Leach,  in  Salvidge  v.  Hyde,  is  of  course  to  be  understood  with 
reference  to  the  particular  case  before  him  ;  and,  considered  in  that 
point  of  view,  it  was  perfectly  correct,  although,  staled  as  a  general 
proposition,  it  would  run  counter  to  a  numerous  class  of  cases.  The  only 
way  of  reconciling  the  authorities  upon  the  subject  is,  by  adverting 
to  the  fact,  that,  although  the  books  speak  generally  of  demurrers  for 
multifariousness,  yet  in  truth  such  demurrers  may  be  divided  into  two 
distinct  kinds.  Frequently  the  objection  raised,  although  termed  multifa- 
riousness, is,  in  fact,  more  properly  misjoinder ;  that  is  to  say,  the  cases 
Or  claims,  united  in  the  Bill,  are  of  so  different  a  character,  that  the  Court 
will  not  permit  them  to  be  litigated  in  one  record.  It  may  be,  that  the  ^ 
plaintifis  and  defendants  are  parties  to  the  whole  of  the  transactions,  | 
which  form  the  subject  of  the  suit ;  and,  nevertheless,  those  transactions  / 

£Q.  PL*  39 


306  EQUITY    PLEADINGS.  [CH.  Y. 

consideration  (as,  for  example,  on  taking  an  account), 
as  prayed  for,  although  relief  may  ultimately  be  given 


may  be  so  dissimilar,  that  the  Court  will  oot  allow  them  to  be  joined 
together,  but  will  require  distinct  records.  But,  what  is  more  familiarly 
understood  by  the  term  multifariousness,  as  applied  to  a  Bill,  is,  where  a 
party  is  able  to  say  he  is  brought  as  a  defendant  upon  a  record,  with  a 
large  portion  of  which,  and  of  the  case  made  by  which,  he  has  no  con- 
nection whatever.  The  form  of  demurrers  for  multifariousness  strongly 
illustrates  this  distinction,  at  least  as  it  used  to  be  unde^rstood ;  for  the  old 
form  of  the  demurrers,  upon  the  last  mentioned  ground,  went  on  to  state 
the  evil  of  uniting  distinct  matters  in  one  record,  whereby  parties  were 
put  to  great  and  useless  expense,  an  objection  which  has  no  application 
in  a  case  of  misjoinder.  The  distinction  is  clearly  taken  in  a  case  which 
has  been  very  much  relied  upon,  but  which  by  no  means  bears  out  the 
proposition  it  was  cited  to  support,  —  the  case  of  Ward  v.  The  Duke  of 
Northumberland,  2  Anst.  469.  In  that  case  the  plaintiff  had  been  tenant 
of  a  colliery  under  the  preceding  Duke  of  Northumberland,  and  contin- 
ued also  to  be  tenant  under  his  son  and  successor,  the  then  Duke ;  and 
he  filed  a  Bill  against  the  then  Duke  and  Lord  Beverley,  who  were  the 
executors  of  their  father,  seeking  relief  against  them  in  respect  of  trans- 
actions, part  of  which  took  place  in  the  lifetime  of  the  former  Duke,  and 
part,  between  the  plaintiff  and  the  then  Duke,  after  his  father^s  decease. 
To  this  Bill  the  defendants  put  in  separate  demurrers ;  and  the  forms  of 
the  two  demurrers,  whfth  were  very  different,  clearly  illustrate  the  dis- 
tinction I  have  adverted  to.  The  Duke  could  not  say,  that  there  was  any 
portion  of  the  Bill,  with  which  he  was  not  necessarily  connected ;  because 

•  he  was  interested  in  one  part  of  it  as  owner  of  the  mine,  in  the  other,  as 
representing  his  father.  But  his  defence  was,  that  it  was  improper  to 
join  in  one  record  a  case  against  him  as  representative  of  his  father,  and 
a  case  against  him  arising  out  of  transactions  in  which  he  was  person- 
ally concerned.  The  form  of  his  demurrer  was,  that  there  was  an  im- 
proper joinder  of  the  subject-matters  of  the  suit.  Lord  Beverley's  de- 
murrer, again,  was  totally  different :  it  was  in  the  usual  form  of  a  demur- 
rer for  multifariousness,  and  proceeded  on  the  ground,  that,  by  including 
transactions,  which  occurred  between  the  plaintiff  and  the  other  defend- 
ant, with  transactions  between  the  plaintiff  and  the  late  Dnke  (with  the 
latter  of  which  only  Lord  Beverley  could  have  any  concern),  the  Bill 
was  drawn  to  an  unnecessary  length,  and  the  demurring  party  exposed 
to  improper  and  useless  expense.  Both  demurrers  were  allowed,  and 
both,  it  may  be  said,  in  a  sense,  were  allowed  for  multifariousness ;  but  it 
is  obvious,  that  the  real  objection  was  very  different  in  the  two  cases.  In 
Harrison  v.  Hogg,  2  Ves.  jr.  323,  which  was  also  more  properly  a  case 

.  of  misjoinder,  the  plaintiffs  endeavoured  to  unite  in  one  record  a  demand, 
in  which  all  the  plaintifis  jointly  had  an  interest,  with  a  demand  in  which 
only  one  of  them  had  an  interest ;  and  the  demurrer  was  allowed  upon 
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in  respect  to  some  of  them  only,  jet  the  Bill  will  not 
be  deemed  multifarious.^ 


the  g[Tound,  that  the  mbjeet-matten  were  such  as,  in  the  opinioD  of  the 
Couit,  ought  Doty  according  to  the  rules  of  pleading,  to  be  included  in 
one  suit.  In  Saxton  v,  Davis,  18  Yes.  7d,  the  suit  prayed  an  account 
against  the  representatives  of  a  bankrupt's  assignees,  and  against  Davis,  a 
person,  who  claimed  through  those  assignees,  and  also  against  a  person, 
who  had  been  his  assignee  under  the  Insolvent  Debtors'  Act ;  and  there 
iJso  the  Bill  was  held  to  be  bad  for  multifarionsness.  One  of  the  cases, 
which  (like  that  of  Lord  Beverley  in  Ward  v.  the  Duke  of  Northumber- 
land), applies  to  the  situation  of  a  party,  brought  before  the  Court  as  a 
defendant  on  the  record,  where  he  has  an  interest  in  a  portion  only  of  the 
subjectHooatter,  is  Salvidge  «.  Hyde,  5  Madd.  138,  in  which  the  demur- 
rer, though  overruled  by  the  Vioe-Chanoellor,  was  afterwards  dlowed  by 
Lord  Elldon  on  appeal,  Jac.  141.  That  was  a  Bill  to  administer  a  tes- 
tator's estate,  and  to  set  aside  a  sale  made  of  a  part  of  it  by  the  executor 
to  a  purchaser.  Sir  John  Leach's  judgment  proceeded  upon  the  princi- 
ple, that  as  the  primary  object  of  the  suit  was  the  administration  of  the 
estate,  and  the  estate  could  not  be  efiectually  administered  without  ascer- 
taining, whedier  the  sale  was  to  stand  or  be  set  aside,  the  purchaser  was 
properly  made  a  party  on  the  record,  with  a  view  to  the  decision  of  that 
question.  When  the  demurrer  came  before  Lord  Eldon  on  appeal,  his 
Lordship  did  not  consider  that  circumstance  a  sufficient  ground  of  ex- 
ception to  the  general  rule ;  and  he  held,  that  the  defendant,  claiming  as 
a  purchaser  from  the  executor,  had  a  perfectly  distinct  case,  and  had  a 
light  to  have  that  case  discussed  and  decided  by  itself,  without  being 
mixed  up  in  a  suit  for  the  general  administration  of  the  estate.  What 
would  be  required  in  order  to  support  the  defendants'  proposition, 
would  be  some  case  in  which,  there  being  a  common  interest  in  the 
plaintifis,  and  the  defendants  representing  and  being  interested  in  all  the 
difierent  questions  raised  on  the  record,  and  the  suit  having  a  common 
object,  a  demurrer  for  multifariousness  had  been  successful.  No  case 
has  been  produced  to  show,  that  the  Court  will  not  permit  such  a  suit  to 
be  instituted.  But,  in  the  course  of  the  argument,  cases  were  referred  to, 
which  prove,  when  examined,  that  the  Court  has  not  gone  that  length,  and 
that  it  has  alwajrs  exercised  a  discretion  in  determining,  whether  the 
subject-matters  of  the  suit  are  properly  joined  or  not.  It  is  not  very  easy, 
0  priarij  to  say  exactly,  what  is  or  ought  to  be  the  line  regulating  the 
course  of  pleading  upon  this  point.  All  that  can  be  done  is,  in  each  par- 
ticular case  as  it  arises,  to  consider,  whether  it  comes  nearer  the  one  class 
of  decisions  or  the  other.  A  remarable  illustration  of  the  distinction, 
taken  by  the  Court,  is  to  be  found  in  The  Attorney-Greneral  v.  The  Mer- 
chant TaUozs'  Company,  6  Sim.  288,  and  1  Mylne  &  Keen,  189.    That 

1  Addison  v.  Walker,  4  Younge  dc  Coll.  444. 
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^  279.  All  the  foregoing  are  cases,  where  the  objec- 
tion of  multifariousness  arises  on  account  of  various  de- 


was  an  information  praying  the  due  administration  of  a  namber  of  char- 
itable trusts,  all  of  which  had  a  common  object ;  that  is  to  say,  although 
they  varied  in  their  terms,  and,  to  a  certain  degree,  in  their  object,  there 
was  still  a  great  similarity ;  the  funds,  in  all  of  them,  being  applicable  to 
loans  for  the  benefit  of  freemen  of  the  corporation  of  Merchant  Tailors. 
In  one  of  those  trusts,  however,  another  corporation  had  such  an  interest 
as,  in  the  opinion  of  the  appellate  Court,  rendered  that  other  corporation 
a  necessary  party  to  the  suit,  before  the  particular  trust  in  which  it  was 
concerned  could  be  carried  into  execution;  and  it  was  there  contended, 
that  those  charities  could  not  be  united  in  one  information,  because  they 
were  of  different  foundations,  and  depended  upon  different  grants,  and 
that  it  was  therefore  a  misjoinder,  or,  according  to  the  language  of  the 
demurrer,  multifarious,  to  unite  so  many  different  objects  in  one  suit« 
The  Court,  however,  did  not  acquiesce  in  that  reasoning  ;  but  held,  that 
in  so  far  as  the  defendants  had  a  common  responsibility,  and  the  trusts 
had  a  common  object,  the  charities  were  all  properly  joined :  but  there 
being  one  particular  charity,  in  which  a  third  party  had  such  an  interest, 
ascto  make  him  a  necessary  party,  if  the  trusts  of  it  were  to  be  adminis* 
tered,  the  Court  considered,  that  the  administration  of  that  charity  could 
not  be  comprised  in  the  same  information  with  the  rest;  not  on  the 
ground  of  a  misjoinder,  but  according  to  the  ordinary  form  of  the  objec- 
tion, because  the  party,  so  made  a  defendant  on  account  of  his  interest  in 
that  single  charity,  had  no  connection  with  the  other  charities,  and  was 
involved  by  the  suit  in  complicated  and  expensive  proceedings,  although 
he  was  concerned  with  a  small  part  only  of  the  subject-matter  in  litiga- 
tion. The  decision  of  the  present  Vice-Chancellor,  in  The  Attorney- 
General  V.  The  Goldsmiths^  Company,  5  Sim.  670,  w^nt  upon  the  same 
principle,  though  it  came  to  a  different  conclusion ;  for  his  Honor,  in 
giving  judgment,  plainly  showed,. that  he  considered  the  rule,  which  I 
before  stated  to  be  extracted  from  The  Attorney-General  v.  The  Merchant 
Tailors*  Company,  as  the  rule  to  be  adopted  in  practice.  In  that  case, 
there  were  several  distinct  defendants  and  several  distinct  charities.  The 
information  stated  the  trusts  of  one  of  the  charities,  and  then  alleged  the 
existence  of  several  others  for  similar  purposes,  but  without  setting  out 
or  specifying  the  original  endowments ;  and  his  Honor  held,  that  what 
the  information  so  alleged  was  not  sufficient  to  show  to  the  Court,  that 
the  other  trusts  were  of  so  similar  a  nature,  as  to  justify  their  being  united 
in  one  record.  That  such  was  the  view  on  which  the  Court  proceeded, 
is  manifest  from  the  language  of  his  Honor's  judgment.  '  If,'  observes 
his  Honor  in  that  case,  *  it  had  been  so  alleged  in  the  information  as  to 
show,  that  the  character  of  all  these  other  bequests  was  homogeneous, 
although  there  might  be  minute  differences  between  them,  they  might  all 
have  been  comprised  in  the  same  information.*    The  result  of  the  princi- 
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fendants  being  improperly  joined  in  a  suit  upon  distinct 
and  independent  matters.  But  the  like  principle 
equally  applies  to  an  improper  joinder  of  plaintiffs,  who 
claim  no  common  interest,  but  assert  distinct  and  sev- 
eral  claims  against  one   and   the   same   defendant.^ 


p]68,  to  be  extracted  ftom  those  two  cases,  negatives  the  proposition,  that 
where  there  is  a  common  liability  and  a  common  interest,  the  common 
liability  in  defendants  and  the  common  interest  in  plaintifls,  different 
grounds  of  property  cannot  be  united  in  one  and  the  same  record.  On 
the  contrary,  both  those  cases  are  consistent  with  the  doctrine,  that  they 
may  be  so  nnited.  The  case  of  Turner  v.  Robinson,  1  Sim.  &*  Stu.  313, 
which  was  also  referred  to  in  the  argument,  was  a  very  strong  case ;  and 
I  believe  the  present  Vice-chancellor  has  said  of  it,  that  he  could  not 
acquiesce  in  the  propriety  of  the  judgment.  Nevertheless,  it  shows  the 
opinion  of  the  learned  Judge,  who  decided  it,  and  proves,  how  little  dis- 
posed he  was  to  entertain  the  objection  of  multifariousness,  where  the 
justice  of  the  case  did  not  absolutely  require  it.  The  ease  of  Knye  9. 
Moore,  1  Sim.  Sl  Stu.  61,  was  a  very  remarkable  instance  of  the  Court 
deciding  against  an  objection,  which  more  properly  would  be  a  misjoin- 
der ;  and  it  is  not,  therefore,  in  strictness,  to  be  classed  with  other  cases, 
which  I  have  already  mentioned.  There,  a  mother,  who  claimed,  an  an- 
nuity for  herself,  joined  her  children  with  her  as  co-plaintiffs  in  a  Bill, 
the  object  of  which  was  to  establish  two  distinct  claims,  arising  under 
separate  instruments;  the  mother  claiming  an  annuity  under  one,  and 
the  mother  and  children  claiming  the  benefit  of  a  settlement  under  the 
other ;  and  that  was  held  not  to  be  multifarious.  In  Kensington  v.  White, 
3  Price,  164,  a  Bill  was  filed  by  seventy-two  underwriters  to  restrain 
several  actions  on  different  policies  effected  upon  difierent  ships.  The 
defendants,  indeed,  had  a  common  interest  in  all,  because  they  were  the 
owners  of  the  ships,  and  plaintiffs  in  all  the  actions;  but  here  were 
seventy-two  individuals,  ail  not  only  liable  to  separate  actions,  but  actually 
defendants  in  separate  actions,  united  together  against  the  parties,  who 
were  plaintil&  in  all  the  actions,  for  the  purpose  of  obtaining,  by  one 
Bill,  a  discovery  in  aid  of  the  defence  against  all  the  actions  ;  and  that 
vras  held  in  the  Court  of  Exchequer  not  to  be  multifarious.  It  is  not, 
however,  necessary  f(v  the  present  purpose,  to  carry  the  doctrine  to  any 
thing  like  that  extont.  This  is  simply  the  case  of  three  instruments, 
under  each  of  which  the  plaintiffs  are  entitled  to  a  fund,  and  the  defend- 
ants, who  demur,  are  all  of  them  accounting  parties ;  the  only  peculiarity 
in  the  case  being,  that  the  defendants  are  not  all  parties  to  all  the  instru- 
ments in  respect  of  which  the  relief  is  prayed."  1  Mylne  &  Craig,  R. 
617-625.  See  Post,  §283-284,  a,  530,  538-541.  See  also  Lumsden 
V.  Frazer,  7  Sim.  R.  555 ;  S.  C.  1  Mylne  &  Craig,  589. 
1  Exeter  College  v.  Rowland,  6  Madd.  R.  94  ;  Yeaton  v.  Lenox,  8  Pe- 
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Thus,  for  example,  if  two  plaintiffs  should,  in  one  Bill, 
bring  a  joint  demand,  and  a  several  demand,  against 
the  same  defendant,  it  would  be  demurrable  on  the 
ground  of  multifariousness.^  So,  if  two  plaintifis, 
claiming  under  distinct  promissory  notes  given  to  them 
severally,  should  file  a  joint  Bill  on  account  thereof. 
So,  if  two  plaintiffs,  who  have  given  distinct  and  sev- 
eral promissory  notes  to  the  defendants,  should  file  a 
joint  Bill  to  recover  back  money  paid  by  them  several- 
ly to  the  defendant  on  those  notes,  it  would  be  de- 
murrable ;  for  the  several  contracts  have  no  connection 
with  each  other.^  So,  if  A.,  B.,  and  C,  being  the 
next  of  kin,  and  D.,  being  the  sole  heir  at  law,  should 
unite  in  one  suit  against  an  administrator  for  an  ac- 
count of  the  personal  and  real  estate  of  the  intestate, 
the  Bill  would  be  multifarious;  for  the  claims  of  the 
next  of  kin  to  an  account  of  the  personal  estate,  are 
wholly  distinct  from  those  of  the  heir  to  the  real  es- 
tate.' So,  if  several  distinct  holders  of  scrip  or  shares 
in  a  loan  should  sue  on  behalf  of  themselves  and  all 
others,  to  have  their  subscriptions  refunded,  the  Bill 
would  be  multifarious  ;  for  their  interests  and  demands 
are  distinct  and  several.^ 

ters,  It.  123  ;  Ante,  ^  233,  236,  237 ;  Post,  §  509,  530,  541,  544.  As  to 
misjoiDder  of  plaintiffs  in  a  Bill  of  discorery  in  aid  of  a  defence  to  an  ac- 
tion at  law,  see  Post,  §  569. 

1  Harrison  v.  Hogg,  2  Ves.  jr.  323,  328 ;  Cooper,  Eq.  PI.  183  ;  Boyd 
V,  Hoyt,  5  Paige,  R.  65. 

3  Yeaton  v.  Lenox,  8  Peters,  R.  128. 

3  Maud  V.  Acklom,  2  Sim.  R.  331 ;  Dunn  «.  Dunn,  2  Sim.  R.  329. 
There  is  an  apparently  anomalous  decision  in  Turner  v.  Robinson,  1  Sim. 
&  Stu.  313 ;  S.  C.  6  Madd.  94.    But  it  was  disapproved  of  in  a  later  case 

^cited  in  Dunn  t^.  Dunn,  2  Sim.  R.  329,  note  (a).  In  Lord  Foley  v.  Car- 
Ion,  1  Younge,  R.  373,  an  objection  for  multifariousness,  in  joining  several 
defendants,  was  overruled.  But  it  does  not  appear  upon  what  precise 
ground  this  was  done,  although  probably  from  there  being  in  effect  a  joint 
charge  of  fraud  against  all  the  defendants. 

4  Jones  9.  Garcia  del  Rio,  1  Turn.  &  Rubs.  297 ;  Ante,  §  236,  237 ; 
Post,  $  509,  540,  541,  544. 


CH.  v.]  GENERAL   FRAME   OF   BILLS.  311 

§  279,  a.  But  the  objection  of  misjoinder  does  not 
apply,  where  all  the  parties  plaintiffs  have  an  inter- 
est in  the  suit,  although  it  is  not  a  coextensive  in- 
terest. Thus,  a  tenant  for  life  and  a  remainder- 
man may  join  as  plaintifis  in  the  same  suit  respecting 
their  interest  in  the  estate.  So,  a  widow  and  her 
children,  who  have  successive  interests  in  the  same 
trust,  may  unite  as  plaintiffs  in  one  Bill  to  enforce  the 
trust,  where  there  has  been  a  breach  thereof,  as  well 
against  a  stranger,  as  against  the  trustee.^ 

^  279,  6.  It  has  also  been  said,  that  a  person  may 
maintain  a  suit,  as  sole  plaintiff,  although  uniting  in 
himself  several  characters,  having  distinct  conflicting 
rights  in  the  subject-matter  of  the  suit.  But  the  Court 
in  a  suit  so  constituted  will  not  decide  upon  the  con- 
flicting rights  vested  in  the  plaintiff;  but  will  only  make 
provision  by  its  decree  for  the  protection  of  the  de- 
fendants from  any  prejudice,  which  may  arise  from  the 
peculiar  constitution  of  the  suit.' 

^  280.,  The  same  objection  of  misjoinder  or  multi- 
ficiriousness  equally  lies,  where  two  distinct  matters  are 
united  in  the  same  Bill,  brought  by  a  single  plaintiff 
against  the  same  defendant.'  Thus,  for  example, 
where  a  Bill  was  brought  for  a  discovery,  and  also  for 
a  commission  to  examine  witnesses  abroad,  in  aid  of  a 
defence  at  law  to  two  separate  actions,  for  two  sep- 
arate and  distinct  libels,  brought  by  the  same  plaintiff 
against  the  same  defendant,  and  the  Bill  sought  to 
have  the  examinations  of  the  witnesses  taken  under 
one  commission,  and  not  distinct  commissions  to  is- 
sue  as  to   each  action ;   the  Bill   was  on  demurrer 


1  Bnekeridge  v.  Glasse,  1  Craig  &  Phill.  126. 
*  Bleaae  v.  Burgh,  2  Beavan,  R.  291. 

3  Thia  subject  will  be  found  more  fully  examined  hereafter.    See  Post, 
$  530  -  540. 
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held  multifarious ;  for  it  might  retard  or  prejudice  the 
proceedings  of  the  plaintiff  at  law  in  one  action,  by 
requiring  him  to  wait  until  the  depositions  for  both 
were  returned,  and  the  defendant  was  prepared  for 
his  defence  and  trial  in  bpth*^  Besides ;  the  depositions 
taken  under  the  commission,  must  be  published  and 
used  at  the  trial,  which  should  first  take  place,  although 
it  might  happen,  that  the  witnesses  in  the  second  ac- 
tion might  come  within  the  jurisdiction,  before  the  trial 
of  the  latter  action  ;  and  thus  the  premature  publi- 
cation of  the  testimony,  in  opposition  to  the  principles 
and  practice,  upon  which  Courts  of  Equity  act  in 
such  cases,  might  be  dangerous  to  truth  and  justice 
at  the  second  triaL^  But  the  broader  and  more  gen- 
eral ground  is,  the  inconvenience  of  mixing  up  distinct 
matters,  which  may  require  very  different  proceedings 
or  decrees  by  the  Court,  and  embarrass  the  defendant 
in  Equity  in  his  proper  defence  against  each.'  On 
this  account,  it  would  have  made  no  difference  in  the 
case,  if  the  plaintiff  had  prayed  for  two  distinct  com- 
missions in  the  Bill ;  for,  not  only  would  such  a  suit 
be  an  entire  novelty  in  the  Court,  but  injustice  would 
be  done  to  the  defendant  in  Equity  by  compelling  him 
to  wait  for  his  costs  upon  the  first  commission,  until 
the  return  of  the  second.^ 

^  281.  For  the  like  reason,  where  a  Bill  impeached 
a  will  on  account  of  the  alleged  incapacity  of  the  tes- 
tator, and  sought  to  take  testimony  de  bene  esse  in  a 
suit  already  brought,  and  also  to  perpetuate  the  testi- 
mony of  witnesses,  on  a  demurrer,  the  Court  held  the 


1  Shackell  v.  Macauley,  9  Sim.  &  Stu.  79. 
»  Ibid.      • 

3  See  Attorney-General  v,  St.  John's  College,  7  Sim.  R.  341 ;  Post, 
§  532,  note. 
^  Shackell  v.  Macauley,  S  Sim.  &  Stn.  79. 
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Bill  multifarious ;  for  the  decretal  order  for  the  publi- 
cation of  the  testimony  would  be  very  different  on  a 
commission  de  bene  esse,  from  what  it  would  be  on  a 
commission  to  perpetuate  the  testimony.^ 

^  281,  a.  S09  where  a  testator  gave  an  annuity  to  A., 
and  certain  leasehold  property  to  his  children,  with  a 
direction  for  their  renewal  of  the  leases,  and  A.  brought 
a  Bill  for  his  annuity,  and  also  as  next  friend  of  the 
children  to  have  the  leases  renewed,  it  was  held,  that 
thus  uniting  these  distinct  interests  was  improper,  and 
the  Bill  was  demurrable  for  misjoinder  thereof.^  So, 
a  BiU  in  the  form  of  an  equitable  ejectment  and  of  a 
Bill  to  redeem,  brought  against  another  person,  will  be 
demurrable  as  multifarious.^ 

§  282.  So,  where  an  information  against  a  corpora- 
tion alleged,  that  the  corporation  was  seised  of  certain 
real  estates  for  purposes  of  public  utility,  and  of  other 
real  estates  in  trust  for  private  charity,  and  charged  a 
misapplication  and  abuse  of  both  funds,  the  Court  held 
the  Bill  multifarious ;  for  the  case  of  the  one  fund  was 
wholly  distinct  from  the  other,  as  to  rights  and  ob- 
jects.* The  same  objection  was  held  to  be  well  taken 
to  a  Bill,  which  mixed  up  various  donations  given  for 
various  purposes,  alleged  to  be  misapplied  by  the  same 
defendants.' 


1  Dew  9.  Clarke,  1  Sim.  &  Stu.  108;  2  Story  on  Equity  Jorisp. 
§  1516. 

3  Anderson  v.  Wallis,  4  Younge  &  CoU.  R.  336 ;  S.  C.  Phillip,  Ch. 
R.  202. 

9  Plumbev.  Plombe,  4  Tounge  &  CoU.  345. 

^  Attorney-General  v,  Caxmarthen,  Cooper,  R.  31 ;  Johnson  v,  John- 
son, 6  John.  Ch.  R.  163. 

^  Attorney-General  9.  Goldsmiths'  Company,  2  Sim.  670.  It  is  said  by 
Lord  Redesdale,  that,  as  the  defendants  may  combine  together  to  defraud 
the  plaintiff  of  his  rights,  and  such  a  combination  is  nsually* charged  in  the 
Bill,  it  has  been  held,  that  the  defendant  must  so  far  answer  the  Bill,  as 
to  deny  combination.     Mitf.  Eq.  PI.  by  Jeremy,  181.    The  case  of  Pow- 

£Q.  PL.  40 
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^  283.  However ;  although  a  Bill  is  ordinarily  open 
to  objection  for  multifariousness,  which  contains  two 
distinct  subject-matters,  Wholly  disconnected  with  each 
other;  yet  if  one  of  them  be  clearly  without  the  juris- 
diction of  a  Court  of  Equity  for  redress,  it  seems,  that 
the  Court  will  treat  the  Bill,  as  if  it  were  single,  and 
proceed  with  the  other  matter,  over  which  it  has  juris- 
diction, as  if  it  constituted  the  sole  object  of  the  BilL^ 
And  even  if  there  be  a  misjoinder  of  a  party  plaintiff, 
and  the  objection  is  not  taken  until  the  hearing,  the 
Court,  will  sometimes  permit  a  decree  to  be  made  at 
the  hearing,  when  it  appears  that  notwithstanding  the 
misjoinder,  justice  can  be  done  to  all  parties.^  So,  if 
there  be  a  misjoinder  of  parties  as  co-plaintiiis  by  mere 
want  of  interest,  the  objection  can  in  general  be  taken 
advantage  of  only  by  plea  or  demurrer.*  But,  if  the 
plaintifl^  have  conflicting  interests,  then  the  objection 
may  be  taken  at  the  hearing.^ 

^  284.  A  Bill  is  not  to  be  treated  as  multifarious, 
because  it  joins  two  good  causes  of  complaint,  grow- 

ell  9.  Arderne,  1  Vern.  R.  416,  fully  supports  this  statement.  But  the 
proposition,  so  far  as  it  applies  to  the  general  charge  of  combination,  is 
now  overruled ;  and  it  is  maintainable  only,  where  a  special  combination  is 
charged.  Ibid,  note  (b) ;  Cooper,  Eq.  Pi.  183.  See  also  Mr.  Raithby's 
note  to  Powell  t;.  Arderne,  1  Vern.  416,  and  Lansdowne  r.  Elderton,  8 
Ves.  526,  627;  Oliver  v.  Haywood,  1  Anst.  R.  82;  Brookes  v.  Lord 
Whitworth,  1  Madd.  R.  86. 

1  Knye  v.  Moore,  1  Sim.  &  Stu.  61 ;  Dew  v.  Clarke,  1  Sim.  &  Stu.  108  ; 
Varick  v.  Attorney-General,  5  Paige,  R.  137,  160 ;  Pringle  ».  Cooks,  3 
Younge  &  Coll.  666 ;  Ante,  ^  273.  The  proper  course  for  the  defendant 
in  such  a  case  is  said  to  be,  to  answer  to  the  proper  matter  within  the 
jurisdiction  of  the  Court,  and  to  demur  to  the  other  for  want  of  Equity ; 
or  the  defendant  might  answer  to  both,  and  make  the  exception,  as  to 
the  want  of  Equity  in  the  latter,  at  the  hearing.  Varick  v.  Smith,  6 
Paige,  R.  160 ;  Ante,  §  278,  a ;  Post,  §  644. 

«  Lambert  v.  Hutchinson,  1  Beavan,  R.  277,  286  ;  Ante,  §  237;  Post, 
^  630,  641,  644. 

3  Davies  v.  Quarterman,  4  Younge  &  Coll.  267. 

4  Ibid. 
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ing  out  of  the  same  transaction,  where  all  the  defend- 
ants are  interested  in  the  same  claim  of  right,  and 
where  the  relief  asked  for  'in  relation  to  each  is  of 
the  same  general  character.^  Neither  will  a  Bill  be 
deemed  multifarious,  where  it  states  a  right  to  an  ac^ 
count  from  A.  and  B.,  against  whom  it  has  one  reme* 
dy,  which  it  seeks  to  enforce,  and  also  claims  a  lien 
against  A*  for  what  is  due,  and  seeks  that  separate 
remedy  against  him ;  for  the  plaintiff  may  well  in  such 
a  Bill  entide  himself  to  each.'  Indeed,  the  objection 
of  multifariousness,  and  the  circumstances  under  which 
it  will  be  allowed  to  prevail,  or  not,  is  in  many  cases, 
as  we  shall  hereafter  see,  a  matter  of  discretion,  and 
no  general  rule  can  be  laid  down  on  the  subject.^ 

^  284,  a.  In  respect  to  the  manner  of  taking  the 
ol^ection  of  multifariousness,  it  will  more  fully  come 
under  consideration  in  a  subsequent  part  of  this  work/ 
But  it  may  be  proper  here  to  state,  that  the  objection  is 
usually  taken  by  way  of  demurrer ;  and  if  not  so  taken, 
and  the  cause  goes  on  to  a  hearing,  the  objection  will 
not  then  always  be  fatal  to  the  suit.  Indeed,  strictly 
speaking,  the  ol^ection  is  then  waived  by  the  parties  ; 
sdthough  the  Court  propria  jure  may  insist  upon  it/ 
Where  a  joint  claim  against  two  defendants  is  improp- 
erly joined  with  a  separate  claim  against  one  of  them, 
both  or  either  may  demur  to  the  Bill  for  multifarious- 
ness ;  and  it  will  be  held  bad  as  to  the  party  de- 
murring.® 

^  285.  Another  exception  to  the  general  doctrine 


^  Vaiick  V.  Smith,  5  Paige,  R.  160 ;  Ante,  $  161,  note,  371,  a,  278,  a. 

s  MaoBeis  v.  Rowley,  10  Sim.  470. 

3  Hoggartv.  Cutta,  1  Craig  &  Phi]].  904;  Poet,  §  891,  530-640, 

<  Poet,  (530-640.  * 

^  Greenwood  v.  Charehill,  1  Mylne  &  Keen,  546. 

>  Boyd  V,  Hoyt,  6  Paige,  R.  66, 
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respecting  multifariousness  and  misjoinder,  which  has 
already  been  alluded  to,  is,  where  the  parties  (either 
plaintiffs  or  defendants)  have  one  common  interest 
touching  the  matter  of  the  Bill,  although  they  claim 
under  distinct  titles,  and  have  independent  interests.^ 
The  cases  respecting  rights  of  common,  where  all  the 
commoners  may  join,  or  one  may  sue  or  be  sued  for  all ; 
of  parishioners  to  establish  a  general  modus ;  or  of  a 
parson  to  establish  a  general  right  of  tithes  against 
parishioners ;  and  others  of  a  like  nature,  already  stated 
under  another  head,  fully  exemplify  the  doctrine ;  for 
in  all  of  them  there  is  a  common  interest  centreing  in 
the  point  in  issue  in  the  cause.^ 

^  285,  a.  The  same  principle  has  been  held  to  ap- 
ply, where  the  plaintiff  claim  real  or  personal  estate 
under  one  title,  and  bring  their  suit  against  various 
defendants,  who  claim  the  same  estate  under  distinct 
and  separate  sales  of  different  parcels  thereof  to  them 
separately,  where  the  gravamen  of  fraud  or  wrong  in 
the  sales  is  the  same,  and  equally  applies  to  all.  As,  for 
example,  where  the  plaintiffs  claimed  under  a  will  made 
in  1813,  alleging  that  the  same  had  been  suppressed  by 
the  executors,  and  a  prior  will  admitted  by  the  execu- 
tors to  probate  by  fraud,  and  that  sales  of  the  property 
were  made  to  different  purchasers  under  the  prior  will, 
and  that  the  purchasers  (who,  as  well  as  the  executors, 
were  made  parties  to  the  Bill)  were  cognizant  of  the 
fraud  ;  it  was  held,  on  demurrer,  that  the  Bill  was  not 
multifarious  in  joining  all  the  purchasers  and  the  execu- 
tors, but  was  maintainable  against  them  all.^ 

1  Ante,  §  120,  121. 

9  Ante,  §  120,  121;  Cooper,  Eq.  PL  40,  41,  184;  Mitf.  Eq.  PL  by 
Jeremy,  170,  182 ;  Ward  v.  Duke  of  Northumberland,  2  Anst.  469,  477 ; 
Brinkerhoff  «.  Brown,  6  John.  Ch.  R.  139.  See  Fellows  v.  Fellows,  4 
Cowen,  R.  682. 

3  Gaines  and  wife  v.  Chew,  &c.,  2  How.  Sup.  Ct.  E.  — ;  Post,  §  530 
-540. 
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^  286.  The  same  principle  has  been  supposed  prop- 
erly to  justify  the  joining  of  several  judgment  credi- 
tors in  one  Bill  against  theif  common  debtor  and  his 
grantees,  to  remove  impediments  to  their  remedy,  creat- 
ed by  the  fraud  of  their  debtor  in  conveying  his  prop- 
erty to  several  grantees,  although  they  take  by  sepa- 
rate conveyances,  and  no  joint  fraiLid  in  any  one  trans- 
action is  charged  against  them  all.  In  such  a  case  (it 
is  said),  the  fraud  equally  affects  all  the  plaintiffs,  and 
they  may  jointly  sue ;  and  all  the  defendants  are  impli- 
cated in  it  in  difierent  degrees  and  proportions,  and 
therefore  are  properly  liable  to  be  joindy  sued.^ 

1  Brinkerhoff  V.  Brown,  6  John.  Ch.  R.  139.  In  Brinkerhoffv.  Brown, 
6  John.  Ch.  R.  157,  Mr.  Chancellor  Kent,  afler  an  elaborate  review 
of  the  caaes,  said;  ''The  principle,  to  be  deduced  from  those  cases,  is, 
that  a  Bill  against  several  persons  must  relate  to  matters  of  the  same  na- 
ture, and  having  a  connection  with  each  other,  and  in  which  all  the  de- 
fendants are  more  or  less  concerned,  though  their  rights  in  respect  to  the 
general  subject  of  the  case  may  be  distinct.  And  when  we  consider,  that 
the  plaintiiSs,  in  the  case  now  before  me,  are  judgment  creditors,  having 
claims  against  the  Genessee  Company  perfectly  established,  and  not  the 
subject  of  litigation  in  this  suit ;  and  that  the  general  right  claimed  by 
the  Bill  is  a  due  application  of  the  capital  of  that  Company  to  the  pay- 
ment of  their  judgments ;  that  the  subject  of  the  Bill  and  of  the  relief, 
and  the  only  matter  in  litigation  is,  the  fraud  charged  in  the  creation, 
management,  and  disposition  of  that  capital ;  and  in  which  charge  all  the 
defendants  are  implicated,  though  in  difierent  degrees  and  proportions;  I 
think  we  may  safely  conclude,  Uiat  this  case  falls  within  the  reach  of  that 
principle,  and  that  the  demurrer  cannot  be  sustained."  In  the  case  of 
Fellows  V.  Fellows,  4  Cowen,  R.  682,  the  same  principle  was  fully  car- 
ried out  by  the  Court  of  Errors,  after  a  very  full  discussion.  S.  P.  Dix 
V.  Briggs,  9  Paige,  R.  595;  Sizer  v.  Miller,  9  Paige,  R.  605.  See  also 
Boyd  V.  Hoyt,  5  Paige,  R.  65.  The  case  of  Lord  Foley  v.  Carlon,  1 
Yoiinge,  R.  373,  seems  (as  already  intimated)  to  have  proceeded  upon  the 
ground  of  a  joint  charge  of  fraud ;  but  it  has  a  close  resemblance  to  the 
cases  in  6  John.  Ch.  R.  139,  and  4  Cowen,  R.  682.  Wynne  v.  Callender, 
1  Rubs.  R.  293,  seems  distinguishable  from  that  in  1  Younge,  R.  373,  prin- 
cipally on  the  ground,  that  there  was  no  joint  charge  of  fraud  in  all  the 
holders  of  the  Bills.  Without  meaning  to  question  the  doctrine  above 
referred  to,  it  may  well  be  doubted,  whether  there  are  any  English 
authorities,  which  fully  bear  out- the  propositions  in  the  cases  in  6  John. 
Ch.  R.  139,  and»4  Cowen,  R.  682,  or  are  easily  reconcilable  with  them. 
Ante,  ^  161,  note ;  Post,  ^  537  and  note,  §  537,  a. 
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^  286,  a.  The  same  principle  has  been  supposed  to 
justify  the  uniting  in  one  BiU  for  discovery  and  relief,  or 
for  discovery  merely,  of  distinct  underwriters,  upon  the 
same  policy  or  upon  different  policies,  as  plaintiffs, 
upon  the  ground  of  a  common  fraud,  which  vitiated  all 
the  policies,  and  furnished  a  good  ground  of  defence  at 
law,  as  well  as  a  good  ground  to  cancel  all  the  policies, 
if  it  was  fully  established  in  proof ;  for,  under  such 
circumstances  (it  is  said),  they  have  a  common  in- 
terest.* 

^  287.  In  the  next  place,  a  Bill  may  be  olgection- 
able  for  the  opposite  fault  to  that  of  multifariousness, 
that  is  to  say,  for  an  undue  divisibility  or  splitting  up 
of  a  single  cause  of  action,  and  thus  multiplying  sub- 
jects of  litigation.  Courts  of  Equity  (as  we  have 
seen)  discourage,  in  various  forms,  the  promotion  of 
unreasonable  litigation ;  and,  on  this  ground,  for  the 
purpose  of  preventing  a  multiplicity  of  suits,  they  will 
not  permit  a  Bill  to  be  brought  for  a  part  of  a  matter 
only,  where  the  whole  is  the  proper  subject  of  one 
suit.^  Thus,  for  example,  they  will  not  permit  a  party 
to  bring  a  Bill  for  a  part  of  one  entire  account ;  but 
will  compel  him  to  unite  the  whole  in  one  suit ;  for, 
otherwise,  he  might  split  it  up  into  various  suits,  and 
promote  the  most  oppressive  litigation.^  Upon  a 
ground  somewhat  analogous,  if  an  ancestor  has  made 
two  mortgages  to  the  same  person,  the  heir  will  not  be 
allowed  to  redeem  one  without  the  other ;  for,  in  such 


1  Kensington  v.  White,  3  Price,  R.  164 ;  Mills  v.  Campbell,  S  Yonnge 
&  Coll.  389,  396,  397.  See  Ante,  $  161  and  note,  330,  378  and  not^  ; 
Post,  §  637  and  note,  537,  a.  See  also  Campbell  v.  Mackay,  1  Mylne  tt 
Craig,  624, 625. 

s  Cooper,  Eq.  PI.  184,  185 ;  Mitf.  Eq.  PI.  by  Jeremy,  183. 

3  Cooper,  Eq.  PI.  184,  185;  Pur^foy  v.  Purefoy,  1  Vern.  39;  Mitf. 
£q.  PI.  by  Jeremy,  183. 
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a  case,  the  Equity  of  the  heir,  like  that  of  the  ancestor, 
is  to  redeem  the  whole,  or  none.^ 

^  288.  In  the  next  place,  where  the  sole  foundation 
of  the  jurisdiction  in  Equity  is  the  want  of  a  discovery, 
and,  as  incident  thereto,  relief  is  consequent  upon  that 
discovery,  care  must  be  taken  so  to  frame  the  Bill  and 
accompanying  affidavit,  as  to  bring  it  clearly  within 
the  admitted  doctrine  and  practice  of  the  Court. 
Thus,  a  Bill,  seeking  a  discovery  of  deeds  or  writings, 
sometimes  prays  relief,  founded  on  the  deeds  or  writ- 
ings, of  which  the  discovery  is  sought.  If  the  relief 
so  prayed  be  such,  as  might  be  obtained  at  law,  if  the 
deeds  or  writings  were  in  the  custody  of  the  plaintiff, 
he  must  annex  to  his  Bill  an  affidavit,  that  they  are 
not  in  his  custody  or  power,  and  that  he  knows  not, 
where  they  are,  unless  they  are  in  the  hands  of  the 
defendant.  But  a  Bill  for  a  discovery  merely,  or 
which  only  prays  the  delivery  of  deeds  or  writings,  or 
equitable  relief,  grounded  upon  them,  does  not  require 
such  an  affidavit.^ 

^  289.  In  the  next  place,  the  matters  of  the  Bill 
should  be  such,  as  clearly  to  entitle  the  party  to  all  the 
discovery,  which  he  seeks  in  aid  of  his  prayer  for  relief; 
for,  if  the  discovery  is  not  material,  the  Bill  will,  upon 
this  point,  be  open  to  demurrer.  Thus,  where  a  Bill, 
filed  by  a  mortgagor  against  a  mortgagee  to  redeem, 
sought  a  discovery,  whether  the  mortgagee  was  a  trus- 
tee, a  demurrer  to  the  discovery  was  allowed ;  for,  as 
no  trust  was  declared  upon  the  mortgage,  it  was  not 


*  Pnrefoy  v.  Purefpy,  1  Vern.  29;  Shuttleworth  v.  Laycock,  1  Vera. 
245 ;  Margrave  v.  Le  Hooke,  3  Vera.  207 ;  Coleman  v.  Winch,  1  P.  Will. 
246;  Willie  v.  Lugg,  2  Eden,  R.  78,  80;  2  Story  on  Equity  Jurisp. 
§  1023,  note  (1);  Ex  parte  Carter,  Ambler,  R.  733;  Ireson  v.  Denn, 
2  Cox,  R.  425  ;  Jones  v.  Smith,  2  Yes.  jr.  376. 

9  Mitf.  Eq.  Pl.^by  Jeremy,  64 ;  Cooper,  Eq  PI.  61. 
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material  to  the  relief  prayed,  whether  there  was  any 
trust  reposed  in  the  mortgagee,  or  not.* 

^  290.  In  concluding  these  brief  remarks  upon 
some  of  the  more  important  rules,  applicable  to  the 
structure  of  the  common  original  Bills  for  relief,  it  may 
be  added,  that,  in  ail  cases,  where  the  interference  of 
a  Court  of  Equity  is  sought,  the  plaintiff  should  not 
only  clearly  show  his  title,  and  right  to  demand  the 
assistance  of  the  Court  in  his  favor ;  but  also,  ihat  the 
case  is  one,  of  which  the  Court  has  jurisdiction,  and 
to  which  it  ought  to  apply  its  remedial  justice.  If 
this  is  not  done,  the  suit  is  fatally  defective  and  the 
Bill  must  fail.^ 


1  Mitf.  Eq.  PL  by  Jeremy,  192  ;  Harvey  v.  Morris,  Rep.  Temp.  Finch, 
214;  2  Story  on  Eq.  Jurisp.  §  1497. 

9  See  Mitf.  Eq.  PI.  by  Jeremy,  110,  125,  133,  141,  164,  166,  163; 
Ante,  ^  10,  241 ;  Cooper,  Eq.  PI.  179;  Bedell  v.  Hoffman,  2  Paige,  R. 
199 ;  Barton's  Suit  in  Eq.  46,  46. 
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CHAPTER  VL 

BILLS    OF    INTERPLEADER    AND    CERTIORARI. 

§  291.  There  are,  however,  two  other  sorts  of 
original  Bills  for  relief  (as  has  been  already  stated), 
namely,  Bills  of  Interpleader,  and  Bills  of  Certiorari, 
upon  the  structure  of  which  it  may  be  proper  to  say  a 
few  words.  And,  first,  as  to  a  Bill  of  Interpleader. 
It  is  ordinarily  exhibited,  where  two  or  more  persons 
claim  the  same  debt,  or  duty,  or  other  thing,  firom  the 
plaintiff,  by  dififerent  or  separate  interests  ;  and  he,  not 
knowing  to  which  of  the  claimants  he  ought  of  right 
to  render  the  same  debt,  duty,  or  other  thing,  fears, 
that  he  may  suffer  injury  from  their  conflicting  claims, 
and  therefore  he  prays,  that  they  may  be  compelled 
to  interplead,  and  state  their  several  claims,  so  that  the 
Court  may  adjudge,  to  whom  the  same  debt,  duty,  or 
other  thing,  belongs.^     As  every  such  Bill  is  founded 


'  Mitf.  Eq.  Pi.  by  Jeremy,  48,  49, 141 ;  Cooper,  Eq.  PL  45, 56 ;  Craw- 
shay  0.  Thornton,  7  Sim.  R.  391 ;  S.  C.  2  Mylne  &  Craig,  1,  21 ;  1  Eq. 
Abridg.  80,  I,  marg. ;  2  Story  on  Equity  Jarisp.  §  806-824 ;  1  Mont. 
Eq.  PI.  232.  See  East  India  Company  v.  Campion,  11  Bligh,  R.  181, 
182;  Atkinson  o.  Manks,  1  Cowen,  R.  091.  In  Hoggart  v,  Cutts, 
1  Craig  &  Phill.  204,  Lord  Cottenham  said ;  '<  The  definition  of  inter- 
pleader is  not,  and  cannot,  now,  be  disputed.  It  is  where  the  plaintiff 
says,  I  hare  a  fund  in  my  possession,  in  which  I  claim  no  personal  interest, 
and  to  which  you,  the  defendants,  set  up  conflicting  claims;  pay  me  my 
costs,  and  I  will  bring  the  fund  into  Court,  and  you  shall  contest  it  be- 
tween yourseWes.  The  case  must  be  one,  in  which  the  fund  is  matter  of 
contest  between  two  parties,  and  in  which  the  litigation  between  those 
parties  will  decide  all  their  respective  rights  with  respect  to  the  fund.'' 
See  also  2  Story  on  Eq.  Jurisp.  §  817,  b,  where  the  opinion  of  Lord  Cot- 
tenham in  Crawshay  o.  Thornton,  2  Mylne  &  Craig,  119,  is  cited  at  some 
length  in  the  note.  See  also  Bignold  o.  Audland,  11  Sim.  R.  23,  24; 
Glyn  9.  Duesbury,  11  Sim.  R.  139,  147,  148;  2  Story  on  Eq.  Jurisp. 

£Q.    PL.  41 
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upon  the  admitted  want  of  interest  in  the  plaintiff, 
and  is,  at  the  same  time,  susceptible  of  being  used 
coUusively  to  give  an  undue  advantage  to  one  of  the 
contending  parties,  two  things  are  required  as  precau- 
tions to  prevent  any  abuse  of  the  proceeding.  In  the 
first  place,  the  plaintiff  must  annex  an  affidavit,  that 
there  is  no  collusion  between  him  and  any  of  the  par- 
ties ;  in  the  next  place,  if  there  is  any  money  due,  he 
must  bring  it  into  Court,  or,  at  least,  offer  to  do  so  by 
his  Bill.^  If  he  does  not  do  so,  it  is  in  strictness  a 
good  ground  of  demurrer.^ 

^  292.  In  the  next  place,  in  a  Bill  of  Interpleader, 
it  is  necessary,  that  the  plaintiff  should  state  his  own 
rights,  and  thereby  negative  any  interest  in  the  thing 
in  controversy ;  and  he  should  also  state  the  several 
claims  of  the  opposing  parties.®  If  the  Bill  does  not 
show,  that  each  of  the  defendants,  whom  it  seeks  to 
compel  to  interplead,  claims  a  right,  both  of  the  de- 
fendants may  take  the  objection  by  demurrer ;  one, 
because  the  Bill  shows  no  claim  of  right  in  him ;  the 
other,  because  the  Bill,  showing  no  right  in  the  co- 

^  806,  note;  Shaw  v.  Coster,  8  Paige,  R.  339,  The  subject  of  inter- 
pleader generally  is  fully  treated  in  2  Story  on  Eq.  Jurisp.  §  800  -  825. 

1  Mitf.  Eq.  PI.  by  Jeremy,  49,  143;  Cooper,  Eq.  Pi.  49,  50;  Barter's 
Suit  in  Eq.  47,  note  (1) ;  2  Story  on  Eq.  Jurisp.  ^  809  ;  Post,  §  297. 

3  Ibid ;  Metcalf  «.  Hervey,  1  Ves.  248 ;  Hyde,  v,  Warren,  19  Ves. 
321,  323  ;  Dungey  v.  Angove,  3  Bro.  Ch.  R.  36. 

3  Mitf.  Eq.  PI.  by  Jeremy,  49,  141,  142;  1  Mont.  Eq.  PI.  232,  233. 
In  Dungey  ©.  Angove,  2  Ves.  jr.  311,  Lord  Loughborough  is  reported  to 
have  said ;  "  The  Bill  is  singular ;  for  it  suggests  a  case.  An  interplead- 
ing Bill  never  does  that."  It  is  not  very  clear,  what  his  Lordship  meant 
by  this  statement.  In  one  sense,  every  Bill  of  Interpleader  must  suggest 
a  case,  that  is,  it  must  suggest  a  case  which  justifies  the  interposition  of 
the  Court.  What  his  Lordship  probably  meant  was,  that  it  never  sug- 
gests the  whole  case  of  the  defendants,  or  the  validity  of  their  respective 
titles,  by  a  full  display  and  comparison  of  them,  calling  upon  the  Court 
to  interpose  and  decide  upon  such  statement  of  them.  See  Mohawk  & 
Hudson  Railroad  Company  v.  Clute,  4  Paige,  384,  391. 
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defendant,  shows  no  cause  of  interpleader.^  An  ob- 
jection equally  fatal  will  be,  that  the  plaintiff  shows 
no  right  to  compel  the  defendants  to  interplead,  what- 
ever rights  they  may  claim.^ 

^  293.  The  claims,  too,  should  be  specifically  set 
forth,  so  that  they  may  appear  to  be  of  the  same 
nature  and  character,  and  the  fit  subject  of  a  Bill  of 
Interpleader.  This  position  may  easily  be  illustrated 
by  stating,  that  Bills  of  Interpleader  (at  least  inde- 
pendently of  statutable  provisions)  do  not  ordinarily 
lie,  except  in  cases  of  privity  of  some  sort  between  all 
the  parties ;  such  as  privity  of  estate,  or  title,  or  con- 
tract, and  where  the  claim  by  all  is  of  the  same  nature 
and  character.^  Where  the  claimants  assert  their  rights 
under  adverse  titles,  and  not  in  privity,  and  where 
their  claims  are  of  dififerent  natures,  the  Bill  is  wholly 
unmaintainable.^  Thus,  if  an  estate  is  put  up  for 
sale  at  auction,  and  A.  becomes  the  purchaser,  and 
pays  his  deposit;  and  then,  by  order  of  the  same 
owner,  it  is  set  up  again  for  sale,  and  B.  becomes  the 
purchaser,  and  pays  his  deposit ;  such  a  case  is  not  a 
proper  case  of  interpleader,  if  each  demands  his  de- 
posit from  the  stakeholder ;  for  A.  and  B.  do  not 
claim  in  privity,  and  their  deposits  are  distinct.' 

^  294.  Upon  the  like  ground,  a  tenant,  liable  to  pay 
rent,  may  file  a  BiU  of  Interpleader,  where  there  are 

1  Mitf.  Eq.  PL  by  Jeremy,  142 ;  2  Story  on  Equity  Jurisp.  §  821 ; 
Shaw  V.  Coster,  8  Paige,  R.  339. 

a  Mitf.  Eq.  PI.  by  Jeremy,  142,  143. 

3  2  Story  on  Eq.  Jarisp.  §  807  -  821. 

*  Blitf.  Eq.  PI.  by  Jeremy,  142,  143,  note  (r) ;  Cooper,  Eq.  PI.  48 ; 
Dungey  v.  Angove,  2  Yes.  jr.  304 ;  Smith  o.  Target,  2  Anst.  R.  529 ; 
Johnson  o.  Atkinson,  3  Anst.  R.  798 ;  Crawshay  v.  Thornton,  7  Sim.  R. 
391  ;  S.  C.  2  Mylne  &  Craig,  1 ;  Jew  v.  Wood,  3  Beavan,  R.  579 ; 
S.  C.  1  Craig  &  Phill.  185. 

&  Hoggart  9.  Cutts,  1  Craig  &  Phill.  197,  205  ;  Ante,  $  291 ;  Post, 
$  294,  297. 
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several  persons  claiming  title  to  it  in  privity  of  con- 
tract, or  of  tenure,  to  compel  them  to  ascertain,  to 
whom  it  is  properly  payable.^  But,  if  a  mere  stranger 
should  set  up  a  claim  to  the  rent  by  a  title  paramount, 
and  not  in  privity  of  contract  or  tenure ;  or  if  he 
should  set  up  a  claim  of  a  different  nature,  such  as  a 
claim  to  the  mesne  profits,  in  virtue  of  his  title  para- 
mount; in  either  case,  no  Bill  of  Interpleader  would 
lie  in  behalf  of  the  tenant ;  for  the  debt  or  duty  is 
not  the  same  in  nature  or  character.^ 

^  295.  The  Bill  should  also  show,  that  there  are 
proper  persons  in  esse,  capable  of  interpleading,  and  of 
setting  up  opposite  claims ;  for,  otherwise,  the  objects 
of  the  Bill  would  be  unattainable.  On  this  account, 
where  a  Bill  was  brought,  founded  on  a  rumor,  that 
there  was  issue  by  a  person,  which  issue  was  suggested 
to  be  entitled  to  the  estate  in  question,  and  praying, 
that  if  there  was  any  such  person,  he  might  interplead 
with  the  defendant,  the  Bill  was  held  to  be  one  of  a 
novel  impression,  and  fatally  defective.^  The  Bill 
would  be  equally  defective,  if  it  did  not  admit,  and 
show  a  tide  in  each  of  the  claimants.^ 

^  296.  The  remarks,  hitherto  made,  are  applicable 
to  the  titles  and  claims  asserted  by  the  parties,  who 


1  Ibid. ;  2  Story  on  Equity  Jurisp.  §811-831.  See  also  Lowndes  «. 
Cornford,  18  Ves.  399  ;  Langston  v,  Boylston,  3  Yes.  jr.  101 ;  Dnngey 
V.  AngoTe,  3  Yes.  jr.  304,  310,  313  ;  Jew  v.  Wood,  3  Beavan,  R.  391 ; 
S.  C.  1  Craig  &  Phill,  185 ;  Crawshay  v.  Thornton,  7  Sim.  R.  391 ; 
S.  C.  3  Mylne  &  Craig,  1 ;  Ante,  §  391. 

3  Dungey  v.  Angove,  3  Yes.  jr.  304,  310 ;  Johnson  v.  Atkmson,  3 
Anst.  R.  798 ;  3  Story  on  £q.  Jarisp.  $  813 ;  Cooper,  £q.  PI.  48,  49 ; 
Langston  v.  Boylston,  3  Yes.  jr.  101,  108;  Clarke  v.  Byne,  13  Yes. 
383,  386  ;  Lowe  V,  Richardson,  3  Madd.  R.  377. 

3  Metcalf  V,  Hervey,  1  Yes.  848 ;  Cooper,  Eq.  PI.  46,  47 ;  3  Story  on 
Equity  Jurisp.  §  831 ;  1  Mont.  Eq.  PI.  334. 

*  3  Story  on  Equity  Jurisp.  $  831 ;  East  India  Company  o.  Edwards, 
18  Yes,  377;  Mitf.  Eq.  PL  by  Jeremy,  141,  143. 
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are  called  upon  to  interplead.  But  the  plaintiff  should 
also  show  a  clear  title  in  himself  to  maintain  the  Bill ; 
for,  otherwise,  the  Bill  wiU  he  dismissed,  however 
proper  in  other  respects  the  case  might  be  for  an  in- 
terpleader.^ Thus,  for  example,  if  the  Bill  should 
show,  that  the  title  of  the  plaintiff  is  that  of  an  agent 
of  one  of  the  parties  only,  as  if  he  had  received 
money  by  the  authority  of  his  principal  and  for  his  use, 
he  would  be  bound  to  pay  over  the  money  to  his  prin- 
cipal, notwithstanding  any  intervening  claims  of  a 
third  person ;  for  a  mere  agent,  to  receive  for  the  use 
of  another,  cannot  be  converted  into  an  implied  trus- 
tee by  reason  of  an  adverse  claim,  since  his  posses- 
sion is  the  possession  of  his  principal.^ 

§  297.  For  a  like  reason,  the  plaintiff  should  (as 
has  been  already  stated)  show  in  his  Bill,  that  he 
claims  no  interest  himself ;  for  it  is  in-  truth  the  very 
foundation  of  his  Bill,  that  he  is  a  mere  holder  of  the 
stake,  which  is  equally  contested  by  the  defendants, 
and  that  he  is  wholly  indifferent  between  them.®  The 
prayer  of  the  Bill  should  also  be  correctly  framed,  by 
praying,  that  the  defendants  may  set  forth  their  several 
titles,  and  may  interplead,  and  settle,  and  adjust  their 
demands  between  themselves.  The  Bill  also  generally 
prays  an  injunction  to  restrain  the  proceeding  of  the 
claimants,  or  either  of  them,  at  law ;  and,  whenever 
this  is  done,  the  Bill  should  offer  to  bring  the  money 
into  Court ;  and  it  must  be  brought  into  Court  before 

1  Mitf.  Eq.  PI.  by  Jeremy,  143,  143. 

3  N^holson  ▼.  Knowles,  5  Madd.  R.  47 ;  Lowe  v.  Richardson, 
3  Madd.  R.  277 ;  2  Story  on  Equity  Jarisp.  §  814-820 ;  Mitf.  Eq.  PI.  by 
Jeieniy,  142,  143  and  note. 

'  Laogston  o.  Boylston,  2  Vee.  jr.  101,  103;  Mitchill  ▼.  Hayne, 
2  Sim.  &  Sta.  63;  Slingsby  v.  Boulton,  1  Vee.  &  B.  334  ;  Burnett  v. 
Anderson,  1  Meriv.  R.  406;  Cooper  v.  De  Tastet,  1  Taml.  177;  1  Mont. 
Eq.  PI.  234,  235. 
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the  Court  will  ordmarilj  act  upon  this  part  of  the 
prayer.^  Id  Bills  of  Interpleader,  also,  an  affidavit  is 
always  required  of  the  plaintiff,  that  he  does  not  col- 
lude with  either  of  the  defendants ;  and  if  the  Bill  is 
filed  by  an  officer  of  a  company  on  behalf  of  the 
company,  he  must  also  annex  a  like  affidavit,  and  add, 
that,  to  the  best  of  his  knowledge  and  belief,  the 
company  do  not  collude  with  the  defendants.' 

^  297,  a.  In  an  interpleader  Bill,  if  the  defendants 
do  not  deny  the  statements  of  the  Bill,  the  ordinary 
decree  is,  that  the  defendants  do  interplead ;  and  the 
plaintiff  then  withdraws  from  the  suit.^  But  the  de- 
fendants, or  either  of  them,  are  at  liberty  to  contest 
and  deny  the  allegations  in  the  Bill,  or  to  set  up  dis- 
tinct and  independent  facts  in  bar  of  the  suit ;  and,  in 
such  a  case,  the  plaintiff  must  reply  to  the  answer, 
and  close  the  proofs  in  the  usual  manner,  before  he 

1  Wyatt,  Pract  Reg.  78,  79 ;  Mohawk  &  Hudson  Railroad  Company 
V,  Cjute,  4  Paige,  R.  384,  391 ;  Richards  v.  Salter,  6  John.  Ch.  R.  445. 
The  common  form  of  the  prayer  is  given  in  Van  Hejrthuy sen's  Equity 
Draftsman,  p.  299,  in  a  case  of  rent.  It  prays,  *'  That  they  (the  defend- 
ants) may  severally  set  forth,  and  discover,  what  right  or  title  they  and 
each  of  them  claim  or  have  in  and  to  the  said  moiety  of  the  said  premi- 
ses ;  and  how  they  and  each  of  them  derive  and  make  out  the  same  ;  and 
that  they  may  set  forth,  to  which  of  them  the  said  rent  and  arrears  of 
rent  doth,  or  do  of  right  helong,  or  is  or  are  payable,  and  may  inter- 
plead and  settle,  and  adjust  their  demands  between  themselves,  your  orator 
being  ready  and  willing,  and  hereby  offering  to  pay  the  said  rent  and  ar- 
rears of  rent  to  such  of  the  said  confederates,  to  whom  the  same  shall 
appear  to  belong,  being  indemnified.  And  that  your  orator  may  be  at 
liberty  to  bring  the  same  into  this  honorable  Court,  which  your  orator 
doth  hereby  offer  to  do,  for  the  benefit  of  such  of  the  several  parties,  who 
shall  appear  to  be  entitled  thereto.  And  that  the  said  several  defend- 
ants, and  each  and  every  of  them,  may  be  Testrained  by  the  injutfction  of 
this  honorable  Court,  from  all  proceedings  at  law  against  your  orator  for 
the  said  rent  and  arrears  of  rent.  And  for  further  relief,"  &c.  See  also 
Barton's  Suit  in  Eq.  46,  47 ;  Mitf.  Eq.  PI.  by  Jeremy,  142,  143. 

8  Bignold  V.  Audland,  11  Sim.  R.  24,  35 ;  Ante,  I  291 ;  Mitf.  Eq.  PI. 
by  Jeremy,  49,  143. 

3  City  Bank  v.  Bangs,  2  Paige,  B.  670,  673 ;  Angell  v.  Haddeo, 
16  Ves.  203;  4  Bro.  Ch.  R.  309,  note;  Post,  §  362. 
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can  bring  the  cause  to  a  hearing  between  himself  and 
the  defendants  ;  and  at  the  hearing  only  can  he  insist 
(if  such  is  his  right)  upon  a  decree,  that  the  defendants 
do  interplead.^ 

^  297,  b.  We  may  conclude  this  head  of  Interpleader 
by  remarking,  that  although  a  Bill  of  Interpleader,  strict- 
ly so  called,  lies  only,  where  the  party  applying  claims 
an  interest  in  the  subject-matter  ;  yet  there  are  many 
cases,  where  a  Bill,  in  the  nature  of  a  Bill  of  Inter- 
pleader, will  lie  by  a  party  in  interest,  to  ascertain  and 
establish  his  own  rights,  where  there  are  other  con- 
flicting rights  between  third  persons.  As,  for  instance, 
if  a  plaintiff*  is  entitled  to  equitable  relief  against  the 
owner  of  property,  and  the  legal  title  thereto  is  in  dis- 
pute between  two  or  more  persons,  so  that  he  cannot 
ascertain,  to  which  it  actually  belongs,  he  may  file  a 
Bill  against  the  several  claimants,  in  the  nature  of  a 
Bill  of  Interpleader  for  relief.  So,  it  seems,  a  pur- 
chaser may  file  a  Bill,  in  the  nature  of  a  Bill  of 
Interpleader,  against  the  vendor,  or  his  assignee,  and 
any  creditor,  who  seeks  to  avoid  the  title  of  the  as- 
signee, and  pray  the  direction  of  the  Court,  as  to 
whom  the  purchase  money  shall  be  paid.  So,  if  a 
mortgagor  wishes  to  redeem  the  mortgaged  estate,  and 
there  are  conflicting  claims  between  third  persons,  as 
to  their  title  to  the  mortgage  money,  he  may  bring 
them  before  the  Court,  to  ascertain  their  rights,  and  to 
have  a  decree  for  a  redemption,  so  that  he  may  make 
a  secure  payment  to  the  party  entitled  to  the  money. 
In  these  cases,  the  plaintiff*  seeks  relief  for  himself; 
whereas,  in  an  interpleading  Bill,  strictly  so  called,  the 

1  City  Bank  v.  Bangs,  2  Paige,  R.  570,  672 ;  Statham  r.  Hall,  1  Tur- 
ner &  Rubs.  30;  2  Story  on  Eq.  Jurisp.  §  822,  624;  Jones  v.  Gilman, 
Cooper,  R.  49 ;  Beymer  «.  Buchanan,  1  Cox,  R.  425 ;  Duke  of  Bolton 
V.  Williams,  4  Bro.  Ch.  R.  297. 


V 


328  EQUITT   PLEADIIfGS.  [CH.    VI. 

plaintifif  only  asks,  that  he  may  be  at  liberty  to  pay 
the  money,  or  deliver  the  property  to  the  party,  to 
whom  it  of  right  belongs,  and  may  thereafter  be  pro- 
tected against  the  claims  of  both.  In  the  latter  case, 
the  only  decree,  to  which  the  plaintiff  is  entitled,  is  a 
decree,  that  the  Bill  is  properly  filed;  or,  in  other 
words,  that  he  shaU  be  at  liberty  to  pay  the  money,  or 
bring  the  property  into  Court,  and  have  his  costs ;  and 
that  the  defendants  interplead,  and  setde  the  conflict- 
ing claims  between  themselves.  So,  a  Bill,  in  the 
nature  of  an  interpleading  Bill,  will  lie  by  a  bank, 
which  has  ofifered  a  reward  for  the  recovery  of  money 
stolen,  and  a  proportionate  reward  for  a  part  recovered, 
where  there  are  several  claimants  of  the  reward,  or  a 
proportion  thereof,  one  or  more  of  whom  have  sued  the 
bank.  And  in  such  a  Bill  all  the  claimants  may  be 
made  partbs,  in  order  to  have  their  respective  claims 
adjusted.^ 

^  298.  Secondly,  in  regard  to  Bills  of  Certiorari* 
The  object  of  this  Bill  (which  is  rarely,  if  ever,  used 
in  America)  is  to  remove  a  suit  in  Equity,  pending  in 
^ome  inferior  Court,  into  the  Court  of  Chancery,  or 
into  some  other  proper  superior  Court  of  Equity  (if 
any  such  there  be),  on  account  of  some  alleged  incom- 
petency of  the  inferior  Court,  or  some  injustice  in  its 
proceedings.  This  species  of  Bill,  having  this  sole  ob- 
ject, merely  prays  the  writ  of  certiorari.  The  Bill  first 
states  the  proceedings  in  the  inferior  Court ;  it  then 
states  the  cause  of  the  incompetency  of  the  inferior 
Court,  by  suggesting,  that  the  cause  is  out  of  its  ju- 
risdiction ;  or  that  the  vidtnesses  live  out  of  the  Juris- 
diction ;  or  that  the  defendants  live  out  of  the  juris- 


1  2  Story  on  Eq.  Jurisp.  (3d  edit.)  §  834,  and  cases  there  cited ;  Bedell 
V.  Hoffman,  3  Paige,  R.  199. 
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diction,  and  are  not  able,  by  age  or  infirmity,  or  the 
distance  of  the  place,  to  follow  the  suit  there  ;  or  that, 
for  some  other  cause,  equal  justice  is  not  likely  to  be 
done  them ;  and  it  then  prays  a  writ  of  certiorari,  to 
certify  and  remove  the  record  and  the  cause  to  the 
superior  Court.^  It  does  not  pray,  that  the  defendant 
may  answer,  or  even  appear  to  the  Bill  ;  and,  conse- 
quently, it  prays  no  writ  of  subpoena,  although  a  sub- 
poena must  be  sued  out  and  served.^  When  the  cause  is 
removed  from  the  inferior  Court,  the  Bill  exhibited  in 
that  Court  is  considered  as  an  original  Bill  in  the 
Court  of  Chancery,  or  other  superior  Court,  and  is  pro- 
ceeded upon  as  such.'  The  proceedings,  however,  on 
it  are  peculiar ;  but  they  belong  rather  to  the  practice, 
than  to  the  pleadings,  of  a  Court  of  Equity .'^ 

1  Wyatt,  Pr.  Reg.  82-84;  1  Harris.  Ch.  Pr.  by  Newl.  49.  The 
form  of  the  writ  of  certiorari  will  be  found  in  Hinde's  Ch.  Pr.  581.  The 
proceedings  to  justify  the  superior  Court  in  retaining  the  Bill,  and  the 
suggestions  on  which  the  removal  of  the  proceedings  from  the  inferior 
Court  are  required,  are  to  be  proved  by  satisfactory  depositions  in  the 
superior  Court.  Wyatt,  Pr.  Reg.  83,  84 ;  1  Harris.  Ch.  Pr.  by  Newl. 
49-51. 

a  Mitf.  Eq.  PI.  by  Jeremy,  50  ;  Wyatt,  Pr.  Reg.  82  ;  Cooper,  Eq.  PL 
50,  51 ;  Hinde,  Ch.  Pr.  581 ;  Id.  28 ;  1  Mont.  Eq.  PI.  244.  In  the  form 
of  the  Bill  given  in  Van  Heyth.  Eq.  Bvafls.  312,  there  is  a  prayer  for  a 
subpcena,  and  also  for  an  answer.  But  the  proposition  in  the  text  is 
laid  down  in  all  the  authorities  cited  to  support  it.  See  also  1  Mont.  Eq. 
PI.  244,  and  note  (2).'  See  Barton's  Suit  in  Equity,  51,  52,  where  the 
common  form  of  the  prayer  is  given. 

3  Mitf.  Eq.  PI.  by  Jeremy,  51. 

*  Mitf.  Eq.  PL  by  Jeremy,  50,  51 ;  Cooper,  Eq.  PI.  50,  51 ;  Hinde,  Ch. 
Pr.  28-32. 
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CHAPTER    VII. 

BILLS    NOT   PRAYING   RELIEF BILLS    TO    PERPETUATE 

TESTIMONY,     AND     TO     TAKE     TESTIMONY     DE     BENE 
ESSE,    AND    BILLS    OF   DISCOVERY. 

^  299.  We  come,  in  the  next  place,  to  the  consid- 
eration of  Original  Bills,  not  praying  for  relief.  These 
(as  we  have  seen*)  are  of  two  kinds.  (1.)  Bills  to 
perpetuate  testimony,  or  to  examine  witnesses  de  bene 
esse.  (2.)  Bills  of  Discovery,  technically  so  called. 
Upon  the  peculiar  frame  and  structure  of  each  of  these 
classes  of  Bills,  a  few  words  are  proper  to  be  said. 

^  300.  And  first,  in  regard  to  Bills  to  perpetuate 
testimony.  The  sole  object  of  such  a  Bill  is,  to  assist 
other  Courts,  and  to  preserve  evidence  to  prevent  fu- 
ture litigation.^  In  order  to  maintain  such  a  Bill,  it  is 
necessary  to  state  on  its  face  all  the  material  facts, 
which  are  necessary  to  maintain  the  jurisdiction.  It 
must,  in  the  first  place,  state  the  subject-matter,  touch- 
ing which  the  plaintiff  is  desirous  of  giving  evidence.* 
Thus,  for  example,  if  the  object  of  the  Bill  is  to  per- 
petuate the  testimony  of  the  witnesses  to  a  deed  re- 
specting real  estate,  the  deed  should  be  properly  de- 
scribed, and  the  names  of  the  witnesses,  who  are  to 
prove  the  same,  be  set  forth.*  And  if  the  object  of 
the  Bill  is  to  perpetuate  the  evidence  of  witnesses  to 

1  Ante,  §  19. 

s  Cooper,  £q.  PI.  53 ;  Mitf.  Eq.  PI.  by  Jeremy,  148,  149  ;   Barton's 
Suit  in  Eq.  63,  54. 
3  Mitf.  Eq.  PI.  by  Jeremy,  61. 
*  See  Mason  v.  Goodbume,  Rep.  Temp.  Finch,  391. 
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£icts  in  paiSj  it  is  not  sufficient  to  state  generally,  that 
they  can  give  evidence  as  to  certain  facts;  but  the 
Bill  must  state  specially,  what  these  facts  are.^ 

^  301.  In  the  next  place,  the  Bill  should  also  shovr, 
that  the  plaintiff  has  some  interest  in  the  subject-mat- 
ter, which  may  be  endangered,  if  the  testimony  in 
support  of  it  is  lost ;  for,  unless  he  has  some  interest, 
he  is  not  entitled  to  maintain  the  Bill.^  A  mere  ex- 
pectancy, however  strong,  is  not  sufficient ;  but  the 
party  must  have  a  positive  interest.  For  it  has  been 
well  said  ;  "  Put  the  case  as  high  as  possible  ;  that  the 
party,  seeking  to  perpetuate  the  testimony,  is  the  next 
of  kin  of  a  lunatic  ;  that  the  lunatic  is  intestate  ;  that 
he  is  in  the  most  helpless  state,  a  moral  and  physical 
impossibility  (though  the  law  would  not  so  regard  it), 
that  he  should  ever  recover ;  even  if  he  were  in  artic- 
uh  mortis  J  and  the  Bill  was  filed  at  that  instant ;  still, 
the  plaintiff  could  not  qualify  himself  to  maintain  it,  as 
having  any  interest  in  the  subject  of  the  suit."'  But 
if  there  be  any  vested  interest,  however  slight  or 
trifling  in  value,  whether  it  be  absolute,  or  contingent, 
whether  it  be  present,  or  remote  and  future  in  enjoy- 
ment, is  wholly  immaterial.^  Nay  ;  it  has  been  said, 
that  though  the  heir  apparent,  or  next  of  kin,  could 
not,  in  the  case  put,  maintain  a  Bill ;  yet,  if  they  had 
entered  into  any  contract  with  respect  to  their  expec- 
tancies, and  possibilities,  they  might,  upon  the  footing 
of  that   contract,   maintain  a  Bill  to   perpetuate   the 

1  Knight  V.  Knight,  4  Madd.  R.  8,  10. 

^  Cooper,  Eq.  PI.  52 ;  Mason  «.  Goodburne,  Rep.  Temp.  Finch,  391  ; 
3  Story,  Comm.  on  Equity  Jarisp.  ^  1511. 

3  Dorsley  v,  Fitzhardinge,  6  Ves.  360 ;  Sackville  v.  Ayleworth,  1  Vern. 
105 ;  S.  C.  1  Eq.  Abridg.  334  ;  Smith  o.  Attorney-Genera],  cited  6  Yes. 
360 ;  1  Fowler,  Exch.  Pr.  384 ;  and  in  15  Ves.  136 ;  Mitf.  Eq.  PI.  by 
Jeremy,  51 ;  Cooper,  Eq.  PI.  53-64  ;  Allan  v.  Allan,  15  Ves.  135,  136. 

4  AUan  V.  Allan,  15  Ves.  135,  136. 
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evidence,^  However ;  it  is  not  every  interest,  which 
the  Court  will  protect  by  perpetuating  evidence ;  for 
if  it  be  such  an  interest,  as  may  be  immediately  barred 
by  the  party,  against  whom  the  Bill  is  brought,  the 
Court  will  withhold  its  assistance ;  for  it  would  be  a 
fruitless  exercise  of  power.* 

^  302.  On  the  other  hand,  it  seems  equally  indis- 
pensable to  a  Bill  of  this  kind,  that  it  should  state,  that 
the  defendant  has,  or  pretends  to  have  a  title,  or  that 
he  claims  an  interest  to  contest  the  title  of  the  plain- 
tiff in  the  subject-matter  of  the  proposed  testimony.* 
For,  unless  the  defendant  has,  or  claims  some  such 
interest,  it  is  utterly  fruitless  to  perpetuate  the  testimo- 
ny ;  since  it  can  have  no  operation  upon  those,  who 
are  the  real  parties  in  interest.  We  have  seen,  how- 
ever, that  it  will  be  sufficient  to  bind  all  the  parties 
in  interest  to  bring  before  the  Court,  those,  who  are 
judicially  held  to  represent  them  all ;  as,  for  example, 
the  first  tenant  in  tail,  who  represents  all  subsequent 
interests.* 

§  303.  In  the  next  place,  the  Bill  must  show  some 
ground  of  necessity  for  perpetuating  the  evidence ;  as 
that  the  facts,  to  which  the  testimony  of  the  witnesses, 
proposed  to  be  examined,  relate,  cannot  be  immediate- 
ly investigated  in  a  Court  of  Law ;  or,  if  they  can  be 
so  investigated,  that  the  sole  right  of  action  belongs 
exclusively  to  the  other  party  ;  or,  that  the  other  party 
has  interposed  some  impediment  (such  as  an  injunc- 
tion) to  an  immediate  trial  of  the  right  in  the  suit  at 
law ;  so  that,  before  the  investigation  can  take  place, 

1  Dursley  v.  Fitzhardinge,  6  Yes.  260,  261 ;  Cooper,  Eq.  PI.  53,  54. 
9  Darsley  v.  Fitzhardinge,  6  Yes.  261  -263  ;  Cooper,  Eq.  PI.  53. 

3  Mitf.  Eq.  PI.  by  Jeremy,  53 ;  Dursley  ».  Fitzhardinge,  6  Ves.  260, 
281 ;  Cooper,  Eq.  PI.  66;  1  Mont.  Eq.  PI.  271. 

4  Ante,  §  144,  145;  Cooper,  Eq.  PI.  56. 
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the  evidence  of  a  material  witness  is  likely  to  be  lost 
bj  his  death  or  departure  from  the  country.*     In  the 


1  Mitf.  Eq.  PI.  by  Jeremy,  52,  148,  and  note  (y) ;  North  v.  Gray,  1 
Dick.  14 ;  Cox  v.  CoUey,  1  Dick.  R.  55 ;  Dorset  v.  Girdle,  Prec.  Ch. 
531.  Lord  Redesdale's  language  is  general ;  *'  Or,  that  before  the  facts 
can  be  inTestigated  in  a  Court  of  Law,  the  evidence  t)f  a  material  witness 
is  likely  to  be  lost  by  his  death,  or  departure  from  the  realm ;"  without  the 
qualifications  stated  in  the  text.  Upon  this  passage,  Mr.  Jeremy  has 
given  the  following  note.  ^*  According  to  the  latter  part  of  this  proposi- 
tion, the  right  of  action  may  be  either  in  the  phuntiff  or  defendant  in 
Equity.  With  reference  to  the  defendant,  the  time  of  bringing  the  action 
depending  upon  his  will,  the  situation  of  the  plaintiff  would  be  similar  to 
that  intimated  in  the  former  part  of  the  proposition  in  the  text,  1  Sim.  & 
Stu.  89 ;  and  with  respect  to  the  plaintiff,  it  must  be  understood  to  relate 
to  the  case  of  his  not  being  able  at  present  to  sustain  an  action.  Cox  v, 
Colley,  \  Dick.  55;  1  Sim.  &  Stu.  114 ;  for,  if  he  should  have  such  present 
right,  his  object  could  only  be,  what  is  technically  termed  an  examination 
de  bene  esse,  upon  the  ground  of  his  having  only  one  witness  to  a  matter, 
on  which  his  claim  depends,  or,  if  he  has  more,  on  the  ground  of  their 
being  aged,  or  too  ill  or  infirm  to  attend  in  a  Court  of  Law ;  aud  that  he 
is  therefore  likely  to  lose  their  testimony  before  the  time  of  trial,  1  Sim. 
&  Stu.  90 ;  in  which  case  it  seems,  that  it  ought  to  be  stated  in  the  Bill, 
that  the  action  was  brought  before  the  same  was  filed.  Angell  v,  Angell, 
1  Sim.  &  Stu.  83.  On  the  general  subject,  see  the  cases  cited,  1  Sim.  & 
Stu.  93,  note,  and  Teale  v,  Teale,  1  Sim.  &  Stu.  385."  In  Cox  v,  Col- 
ley, 1  Dick.  R.  55,  the  plaintiff  had  brought  an  ejectment  at  law.  But 
the  proceedings  were  stayed  by  an  injunction,  which  was  procured  by  the 
defendant  at  law  ;  and  th&  plaintiff  brought  his  Bill  in  Equity,  to  perpet- 
uate the  testimony;  and  on  demurrer  the  Bill  was  sustained.  Sir  John 
Leach,  in  Angell  v.  Angell,  1  Sim.  &  Stu.  83,  stated  very  fully  the 
grounds,  upon  which  this  sort  of  Bill  is  maintainable  ;  and  the  distinction 
between  it  and  a  commission  to  take  testimony  de  bene  esse.  His  language 
was ;  "  If  it  be  possible,  that  the  matter  in  question  can,  by  the  party, 
who  files  the  Bill,  be  made  the  subject  of  immediate  judicial  investigation, 
no  such  suit  is  entertained.  But  if  the  party,  who  files  the  Bill,  can,  by 
no  means,  bring  the  matter  in  question  into  present  judicial  investigation 
(which  may  happen,  when  this  title  is  in  remainder,  or  when  he  is  him- 
self in  possession),  there,  Courts  of  Equity  will  entertain  such  a  suit ; 
for,  otherwise,  the  only  testimony,  which  could  support  the  plaintiff's  ti- 
tle, might  be  lost  by  the  deaths  of  his  witnesses.  Where  he  is  himself 
in  possession,  the  adverse  party  might  purposely  delay  his  claim,  with  a 
view  to  that  event.  It  is,  therefore,  ground  of  demurrer  to  a  Bill  to  per^ 
petuate  testimony,  generally,  that  it  is  not  alleged  by  the  plaintiff,  that  the 
matter  in  question  cannot  be  made  by  him  the  subject  of  present  judicial 
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former  case,  the  Bill  must  allege,  that  the  plaintiff  is 
in  possession  of  the  property,  or  the  right,  without  any 
disturbance  by  the  other  party,  upon  which  an  action 
at  law  can  be  founded.^  In  the  latter  case,  the  Bill 
must  allege  the  specific  facts,  on  which  the  plaintiff 
puts  his  case ;  and  also,  that  the  witnesses  are  old,  or 
infirm,  or  in  ill  health,  and  not  likely  to  live ;  ^  or  that 
he  has  no  present  right  to  maintain  an  action ;  as  if  he 
have  a  title  in  remainder  or  reversion  only  after  a 
present  existing  estate  for  life.^  Without  such  allega- 
tions, the  Bill  will  be  clearly  demurrable ;  since,  if  the 
subject-matter  is  capable  of  being  immediately  inves* 
tigated  at  law,  there  is  no  ground  to  perpetuate  the 
testimony ;  but  it  will  be  the  party's  own  laches  not 
so  to  try  his  right.     If  an  action  be  actually  pending, 


investigation.  Bat  Courts  of  Equity  do  not  merely  entertain  a  jurisdic* 
tion  to  take  or  preserve  testimony  generally,  to  be  used  on  a  future  occa- 
sion, where  no  present  action  can  be  brought ;  but  also,  to  take  and  pre- 
serve testimony,  in  special  oases,  in  aid  of  a  trial  at  law,  where  the  sub- 
ject admits  of  present  investigation.  At  law,  no  commission  to  examine 
witnesses,  whoiure  abroad,  for  the  purpose  of  being  used  at  the  trial,  can 
go  without  the  consent  of  the  adverse  party.  Courts  of  Equity  will, 
upon  a  Bill  filed,  grant  such  commission  without  the  consent  of  the  ad- 
verse party.  So,  Courts  of  Equity  will  entertain  a  Bill  to  preserve  the 
testimony  of  aged  and  infirm  witnesses,  to  be  used  at  the  trial  at  law,  if 
they  are  likely  to  die  before  the  time  of  trial  can  arrive ;  and  will  even 
entertain  such  a  Bill  to  preserve  the  testimony  of  a  witness  who  is  neither 
aged  nor  infirm,  if  he  happen  to  be  the  single  witness  to  support  the 
case."  In  Moodalay  v.  Morton,  2  Dick.  R.  652;  S.  C.  1  Bro.  Ch.  R. 
469,  a  Bill  to  perpetuate  testimony  was  allowed,  where  there  was  a  pres- 
ent right  of  action.  But  that  case  was  founded  in  special  circumstances, 
perfectly  consistent  with  the  general  rule ;  for  the  object  of  the  testimony 
was  to  ascertain  against  whom  the  action  should  be  brought,  as  the  plain- 
tifif  had  no  present  means  of  knowing,  who  that  party  was. 

1  Cooper,  Eq.  Pi,  53;  Mitf.  Eq.  PI.  by  Jeremy,  51,  52,  148,  149; 
Wyatt,  Pr.  Reg.  74. 

^  Mitf.  Eq.  PI.  by  Jeremy,  52 ;  Mason  v.  Goodbume,  Rep.  Temp. 
Finch,  39K  • 

3  Dursley  v.  Fitzhardinge,  6  Yes.  260,  261. 
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the  Bill  should  be  of  a  different  sort,  a  Bill  de  bene  esse^ 
to  take  the  testimony  of  the  witnesses.^ 

^  304.  Where  a  Bill  is  framed  on  the  ground,  that 
the  testimony  of  a  witness  may  be  lost  by  his  death, 
or  departure  from  the  realm,  before  the  case  can  be  in- 
vestigated in  a  Court  of  Law,  it  seems  proper  also,  in 
order  to  avoid  any  objection,  to  annex  to  it  an  affidavit 
of  the  circumstances,  by  which  the  evidence,  intended 
to  be  perpetuated,  is  in  danger  of  being  lost.^  This 
practice  is  adopted  in  other  cases  of  Bills,  which  have 
a  tendency  to  change  the  jurisdiction  of  the  sulgect- 
matter  from  a  Court  of  Law  to  a  Court  of  Equity. 

^  306.  In  the  next  place,  the  right,  of  which  the 
Bill  is  brought  to  perpetuate  the  testimony,  should  be 
described  with  reasonable  certainty  in  the  Bill,  so  as 
to  point  the  proper  interrogatories  on  both  sides  to  the 
true  merits  of  the  controversy.  Thus,  for  example, 
where  a  Bill  is  brought  to  perpetuate  the  testimony  of 
witnesses,  touching  a  right  of  way,  the  Bill  should  state 
the  termini  of  the  way,  the  per  and  trans^  as  exactly 
as  in  a  declaration ;  for  a  defect  of  this  sort  will  make 
the  Bill  demurrable.'  Thus,  where  a  Bill  was  brought 
to  perpetuate  the  testimony  of  witnesses  respecting  a 
right  of  common  and  of  way ;  and  it  alleged,  that  the 
tenants,  owners,  and  occupiers  of  the  said  messuage 
and  lands,  &c.  in  right  thereof,  or  otherwise,  have  from 
time,  &c.  and  of  right  ought  to  have  common  of  pas- 
ture in  and  upon  a  certain  waste  or  common,  called 

^  Angello.  Angell,  1  Sim.  &  Sta.  83;  Dew  v.  Clarke,  1  Sim.  &  Stu. 
106 ;  9  Story's  Comm.  on  Equity  Jnrisp.  §  1507,  1508  ;  Parry  v,  Rogers, 
1  Vetn.  441  ;  Brandlyn  v.  Ord,  1  Atk.  571 ;  Cooper,  Eq.  PI.  65;  Durs- 
ley  V.  Fitzhardinge,  6  Ves.  360. 

»  Mitf.  Eq.  PI.  by  Jeremy,  62,  63 ;  Phillips  v.  Carew,  1  P.  Will.  117 ; 
Angell  V.  Angell,  1  Sim.  &  Stu.  ^3,  93 ;  Shirley  v.  Earl  Ferrers,  3  P. 
WiD.  77. 

9  Gell  V.  Hayward,  1  Vem.  319 ;  Cooper,  Eq.  PI.  66. 
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Brownbee,  for  their  horses,  &c.,  and  also  a  way  or 
road  for  themselves  over,  &c. ;  upon  demurrer  it  was 
held  (as  we  have  already  seen),  that  the  charges  were 
too  general,  and  not  sufficiently  descriptive  of  any 
particular  right.^  So,  where  the  Bill  seeks  to  perpetu- 
ate the  testimony  of  witnesses  to  a  will,  it  is  proper 
in  the  Bill  to  set  forth  the  whole  will  in  hiBC  verbal 

^  306.  The  prayer  of  the  Bill  also  requires  atten- 
tion. It  should  pray  leave  to  examine  witnesses  touch- 
ing the  matter  stated,  to  the  end  that  their  testimony 
may  be  preserved  and  perpetuated.^  It  should  also 
pray  the  proper  process  of  svbpama.  But  it  should 
not  pray,  that  the  defendant  may  abide  such  order  and 
decree,  as  the  Court  shall  think  proper  to  make ;  for 
that  will  turn  it  into  a  Bill  for  relief,  which  is  incon- 
sistent vnth  the  nature  of  a  Bill  to  perpetuate  testi- 
mony.* If  the  Bill  should  pray  relief,  it  will  of  course 
be  demurrable,  and  may  be  dismissed  for  this  cause.^ 


1  Cresset  v.  Mitton,  1  Yes.  jr.  449;  S.  C.  3  Bro.  Ch.  R.  481 ;  Cooper, 
£q.  PI.  65;  Ante,  §  244. 
»  Wyatt,  Pr.  Reg.  74. 

3  Mitf.  Eq.  PI.  by  Jeremy,  51 ;  Cooper,  Eq.  PI.  53. 

4  Post,  $  312,  314;  Rose  o.  Gannel,  3  Atk.  439;  Yaaghan  o.  Fitzger- 
ald, 1  Sch.  &  Lefr.  316 ;  Cooper,  Eq.  PL  52 ;  Mitf.  Eq.  PI.  by  Jeremy, 
51,  note  (tt). 

5  Ibid.;  Dalton  v,  Thomson,  1  Dick.  R.  97.  Where  the  Bill  is  to  per- 
petuate testimony,  and  also  for  relief,  the  Court  will  frequently  allow  the 
plaintiff  to  amend  his  Bill  by  striking  out  the  relief,  even  after  the  testi- 
mony has  been  taken  under  it,  and  thus  give  effect  to  it.  Vaughan  v. 
Fitzgerald,  1  Sch.  &  Lefr.  316.  A  Bill  to  perpetuate  testimony  is  never 
brought  to  a  hearing.  Ibid.  If  the  cause  should  improperly  be  brought 
to  a  hearing,  it  will  be  dismissed.  But  the  depositions  taken  may  still  be 
used  as  evidence,  even  though  the  Bill  is  dismissed.  Hall  o.  Hoddesdon, 
2  P.  Will.  162,  163;  Anon.  2  Yes.  497;  Anon.  Ambl.  R.  237;  Ackland 
V.  Gaisford,  2  Madd.  37,  note.  One  form  of  prayer  given  in  Yan  Heyth. 
£k[.  Drafts,  is,  **  That  the  plaintiff  may  be  at  liberty  to  examine  his  wit- 
nesses to  the  several  matters  and  things  herein  before  mentioned,  and  par- 
ticularly respecting  the  boundary  (the  point  in  controversy)  between  the 
said  tenement  called,  &c. ;  and  the  said  tenement  called,  &c. ;  and  that 
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Care  should  also  be  taken,  not  to  mix  up  in  the  Bill 
other  matters,  which  may  require  very  different  de- 
cretal orders,  as  to  the  publication  of  the  testimony ;  ^ 
otherwise,  it  will  be  demurrable. 

^  307.  Secondly,  in  regard  to  Bills  to  take  testi- 
mony de  bene  esse.  This  species  of  Bill  bears  a  close 
analogy  to  Bills  to  perpetuate  testimony,  and  is  often 
confounded  with  the  latter.  But  it  stands  upon  dis- 
tinct considerations.'  Bills  to  perpetuate  testimony  (as 
we  have  seen)  can  be  maintained  only,  when  no  pres- 
ent suit  can  be  brought  at  law  by  the  party,  seeking 
the  aid  of  the  Court  to  try  his  right.^  Bills  to  take 
testimony  de  bene  esse^  on  the  other  hand,  are  sustain- 
able only  in  aid  of  a  suit  already  depending.^  The 
latter  may  be  brought  by  a  person,  who  is  in  posses- 
sion, or  who  is  out  of  possession;  and  whether  he  is 
plaintiff,  or  he  is  defendant,  in  the  action  at  law. 

^  308.  The  object  of  the  Bill  is  to  take  the  testi- 
mony of  witnesses  for  the  trial  at  law,  where  the  testi- 
mony may  otherwise  be  lost ;  as,  for  example,  where 


the  plaintiff  may  be  at  liberty  on  all  future  occasions,  to  read  and  make 
use  of  the  same,  as  he  shall  be  advised."  The  form  of  the  prayer  on  a 
Bill  to  perpetuate  the  testimony  of  the  subscribing  witnesses  to  a  will,  in 
the  same  work,  is ;  **  That  your  orator  may  be  at  liberty  to  examine  his 
witnesses,  with  respect  to  the  execution  and  attestation  of  the  said  will, 
and  sanity  of  mind  of  the  said  A.  B.  at  the  making  of  the  same,  so  that 
their  testimony  may  be  perpetuated  and  preserved."  Van  He3rth.  Eq. 
Drafts.  318.  See  also  Barton,  Suit  in  Eq.  54.  As  to  the  publication  of 
the  testimony,  and  the  proceedings  and  order  to  be  had,  when  the  testi- 
mony is  to  be  used  in  a  trial  at  law,  not  under  the  order  of  the  Court, 
see  Attorney-General  9.  Ray,  3  Hare,  R.  518. 

1  Dew  V.  Clarke,  1  Sim.  &  Stu.  108. 

3  Ante,  §  303. 

3  3  Story  on  Eq.  Jurisp.  §  1513 ;  Cooper,  Eq.  PI.  57;  Ante,  ^  303. 

*  Angell  V.  Angell,  1  ^.  &  Stu.  83;  Ante,  §  303,  note.  The  case 
of  Phillips  n.  Carew,  1  P.  Will.  1 17,  seems  the  other  way.  But  its  author- 
ity has  been  questioned,  and  seems  now  overruled  in  Angell  v.  Angel),  1 
Sim.  &  Sto.  83,  93;  2  Story  on  Eq.  Jurisp.  $  1813,  note  (3). 

£Q.  PL.  43 
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the  witnesses  are  aged  or  infirm,  or  are  about  to  de- 
part from  the  country.*  So,  if  a  witness  is  the  only 
witness  to  the  thing,  to  which  he  is  to  be  examined,  a 
Bill  will  lie,  on  account  of  the  general  uncertainty  of 
human  life,  to  take  his  testimony  de  bene  esse,  notwith- 
standing he  is  not  either  aged  or  infirm.^  In  general, 
a  witness  is  not  treated  as  being  aged  in  the  sense  of 
the  rule,  unless  he  is  seventy  years  of  age.'  But  if  he 
is  infirm,  or  in  ill  health,  to  an  extent  likely  to  endan- 
ger or  destroy  his  life,  or  to  prevent  his  attendance  at 
the  trial,  his  testimony  may  be  taken  at  any  age.'*  If 
a  witness  is  going  out  of  the  jurisdiction  of  the  Court, 
although  only  into  a  state  or  country  under  the  same 
general  sovereignty,  his  testimony  may  also  be  taken ; 
as,  for  example,  if  he  is  going  from  England  to  Scot- 
land ;  or  in  America,  if  he  is  going  from  one  State  to 
another.^ 

^  309.  In  framing  the  Bill,  therefore,  care  should 
be  taken  to  allege  all  the  material  facts,  upon  which 
the  right  to  maintain  the  Bill  depends,  whether  it  is 
dependent  upon  the  age,  or  the  infirmity,  of  the  wit- 
ness, or  upon  his  being  about  to  depart  from  the  coun- 
try, or  upon  his  being  a  single  witness.  And  there 
should  also  be  an  affidavit  annexed  to  the  Bill  of  the 
circumstances,  by  which  the  evidence,  intended  to  be 
perpetuated,  is  in  danger  of  being  lost,  as  by  death, 
departure  from  the  country,  or  otherwise.*    The  reason 


1  Cooper,  Eq.  PI.  57.  See  Dicker  v.  Power,  1  Dick.  R.  112;  Shelley 
t;. ,  13  Ves.  66  ;  Rowe  v. ,  13  Ves.  260. 

9  Shirley  v.  Earl  Ferrers,  1  P.  WUl.  97 ;  Pearson  t;.  Ward,  2  Dick. 
R.  648. 

8  Cooper,  Eq.  PL  57 ;  Fitzhugh  v.  Lee,  Ambl.  R.  65 ;  Shelley  v, , 

13  Ves.  56;  Rowe  v. ,  13  Ves.  261. 

4  Ibid.  ;  Phillips  r.  Carew,  I  P.  Will.  117. 

5  Botts  V.  Verelst,  2  Dick.  454. 

8  Cooper,  Eq.  PI.  67;  Mitf.  Eq.  Pi.  by  Jeremy,  52;  Angell  r.  Angell, 
1  Sim.  &  Stu.  83,  93;  Phillips  t;.  Carew,  1  P.  Will.  117. 
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assigned  is  the  same,  which  has  been  already  men- 
tioned ;  that  it  has  a  tendency  to  change  the  jurisdic- 
tion of  the  subject-matter  from  a  Court  of  haw  to  a 
Court  of  Equity.^  This  reason  is  perhaps  not  quite 
satisfactory ;  because .  the  aim  of  the  Bill  is  in  no 
sort  to  change  the  forum/ in  which  the  merits  of  the 
case  are  to  be  heard  and  tried ;  but  merely  to  prevent 
the  loss  of  the  testimony  at  the  trial.  A  better  ground 
would  seem  to  be,  that  the  Bill  has  a  tendency  to 
create  delays,  and  may  be  used  as  an  instrument  un- 
duly to  retard  the  trial ;  and  therefore  an  affidavit,  that 
the  Bill  is  well  founded,  is  required.^  The  affidavit 
should  be  positive,  as  to  the  material  facts.  Thus,  for 
example,  if  it  relies  upon  the  fact,  that  the  witness  is 
the  only  witness  to  a  material  fact,  it  will  not  be  suffi- 
cient, that  the  affidavit  states,  that  he  is  so  in  the  be- 
lief of  the  party ;  but  it  must  be  positively  stated,  that 
he  is  the  only  witness,  who  knows  the  fact.^ 

^  310.  In  other  respects,  the  general  rules,  already 
stated  in  regard  to  Bills  to  perpetuate  testimony,  are 
for  the  most  part  applicable  to  Bills  to  take  testimony 
de  bene  esse ;  and,  therefore,  it  is  unnecessary  to  repeat 
them  in  this  place. 

^311.  Thirdly,  in  regard  to  the  Bills  of  Discovery. 
It  has  been  truly  said,  that  every  Bill  for  relief  is  in 
reality  a  Bill  of  Discovery,  since  it  asks  from  the  de- 
fendant an  answer  upon  oath,  as  to  all  the  matters 
charged  in  the  Bill,  and  seeks  from  him  a  discovery  of 
all  such  matters.^  But  a  Bill  of  Discovery,  emphati- 
cally so  called,  of  which  we  are  now  treating,  is  a  Bill 

1  Cooper,  Eq.  PL  67 ;  Mitf.  Eq.  PL  by  Jeiemy,  52. 
9  See  Angell «.  Angell,  1  Sim.  &  Stu.  83,  02. 

3  Rowe  V. ,  13  Ves.  261. 

4  Mitf.  Eq.  PL  by  Jeremy,  53;  2  Story  on  Eq.  Jurisp.  ^  689,  1483 ; 
Cooper,  Eq.  PL  58. 
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for  the  discovery  of  facts,  resting  in  the  knowledge  of 
the  defendant,  or  of  deeds,  or  writings,  or  other  things 
in  his  custody  or  power,  and  seeking  no  relief  in  con- 
sequence of  the  discovery,  although  it  may  pray  for  the 
stay  of  proceedings  at  law,  till  the  discovery  is  made.* 
The  Bill  is  commonly  used  in  aid  of  the  jurisdiction  of 
some  Court  of  Law,  to  enable  the  party,  who  prose* 
cutes,  or  defends  an  action  at  law,  to  obtain  a  discov- 
ery of  the  facts,  which  are  material  to  the  prosecution 
or  defence  thereof.^  If  it  can  be  used  in  any  other 
cases,  they  are  very  few,  and  under  very  special  cir- 
cumstances.^ It  is  a  vexed  question,  upon  which  the 
authorities  are  contradictory,  whether  a  Bill  for  discov- 
ery lies  in  aid  of  a  suit  or  defence  to  a  suit  pending  in 
a  foreign  Court.^  For  the  more  full  exposition  of  the 
circumstances,  under  which  it  lies,  the  learned  reader 
is  referred  to  other  works,  which  professedly  treat  upon 
this  subject.^ 

^312.  We  have  already  suggested,  that  a  Bill  of 
Discovery,  properly  so  called,  never  prays  any  relief. 
If  a  Bill,  therefore,  which  is  maintainable  in  Equity 
solely  as  a  Bill  for  discovery,  should  contain  a  prayer 
for  relief  also,  it  will,  in  England,  (although  not  in 

1  Mitf.  Eq.  PI.  by  Jeremy,  63 ;  3  Story  on  Eq.  Jurisp.  §  1483. 

s  Mitf.  Eq.  PI.  by  Jeremy,  63,  183,  225  ;  Cooper,  Eq.  PI.  60;  Hare 
on  DiscoT.  119,  120  ;  March  v.  Davison,  9  Paige,  R.  580 ;  Lane  v,  Steb- 
bins,  9  Paige,  R.  622  ;  Patterson  o.  Barr,  9  Paige,  R.  627  ;  Post,  §  319. 

3  See  Hare  pn  Discovery,  79,  110,  111 ;  Cardale  «.  Watkins,  5  Madd. 
R.  18. 

4  In  Bent  v.  Young,  9  Sim.  R.  180,  the  Vice-Chancellor  held,  that  a 
Bill  of  Discovery  would  not  lie  in  aid  of  a  defence  to  a  suit  in  a  foreign 
Court ;  and  he  stated  that  the  case  of  Crowe  v.  Del  Ris,  cited  in  Mitf. 
Eq.  PI.  by  Jeremy,  186,  note  (q),  did  not  support  the  doctrine.  But  in 
Mitchell  V,  Smith,  1  Paige,  R.  287,  Mr.  Chancellor  Walworth  held,  that 
a  Bill  of  Discovery  would  lie  in  aid  of  a  prosecution  or  a  defence  in  a 
foreign  Court 

5  See  2  Story  on  Eq.  Jurisp.  ch.  41,  §  1480  -  1504 ;  Hare  on  Discov- 
ery, passim. 
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America,)  be  open  to  a  demurrer  to  the  whole  Bill ; 
and  the  party  will  not  be  allowed  to  maintain  his  Bill 
for  the  discovery  only ;  for  he  is  bound  to  shape  his 
BiD)  according  to  what  he  has  a  right  to  pray.^  But 
the  defendant  may,  nevertheless,  if  he  chooses,  demur 
to  the  relief  only,  and  answer  as  to  the  discovery 
sought.^     Indeed,  if  he  files  a  plea  only  to  the  relief, 


I  Price  V.  James,  2  Bro.  Ch.  R.  319 ;  Collis  v.  Swayne,  4  Bro.  Ch.  R. 
480  ;  Loker  v.  Rolle,  3  Yes.  R.  4,  7 ;  Hodgkin  v.  Longden,  8  Yes.  3  ; 
Gordon  v.  Simpkinson,  11  Yes.  500;  Muckleaton  v.  Brown,  6  Yes.  3  ; 
Todd  V.  Gee,  17  Yes.  373 ;  Barker  v.  Dacie,  6  Yes.  686,  Mitf.  Eq.  PI. 
by  Jeremy,  183,  164  ;  Pitts  v.  Short,  17  Yes.  213  ;  Jones  v.  Jones,  3 
Meiir.  161,  170;  Williams  o.  Steward,  3  Meriv.  R.  502;  Cooper,  Eq, 
PI.  58,  188 ;  Deare  o.  Attorney-General,  1  Y.  &  Coll.  205,  206 ;  Al- 
bretcht  o.  Sussman,  2  Y.  &  Beam.  328;  Morris  v.  Morgan,  10  Sim.  R. 
341.  The  mle  formerly  adopted  in  England  was  difierent.  It  was,  that 
if  the  Bill  was  for  discovery  and  relief,  and  it  was  good  for  discovery  only, 
a  general  demurrer  to  the  whole  Bill  was  bad ;  for  though  the  party  w^ 
not  entitled  to  relief,  he  was  not  to  be  prejudiced  for  having  asked  too 
much.  Brandon  9.  Sands,  2  Yes.  jr.  514;  Sutton  «.  Scarborough,  9  Yes. 
75;  Attorney-General  v.  Brown,  1  Swanst.  294;  Mitf.  £>|.  PI.  by  Jere- 
my, 183,  184.  In  New  York  the  old  English  rule  is  adhered  to ;  and, 
indeed,  it  has  much  to  commend  it.  See  Laight  v.  Morgan,  1  John.  Cas. 
499;  S.  C.  2  Cain.  Cas.  in  Err.  344;  Le  Roy  v.  Yeeder,  1  John.  Cas. 
423 ;  Le  Roy  v.  Servis,  1  Cain.  Cas.  in  Err.  1 ;  S.  C.  2  Cain.  Cas.  in 
Err.  175;  Kimberley  v.  Sells,  4  John.  Ch.  R.  467;  Livingston  v.  Liv- 
ingston, 4  John.  Ch.  R.  296;  Higginbotham  v,  Burnet,  5  John.  Ch.  R. 
184.  The  proper  course  is  held,  in  New  York,  to  be,  to  demur  to  the 
relief,  and  to  answer  to  the  discovery.  Higginbotham  o.  Burnet,  5  John. 
Ch.  R.  184.  See  Ante,  ^  306  ;  Post  ^  441,  546.  The  same  doctrine 
was  affirmed  in  the  Supreme  Court  of  the  United  States  in  Livingston  v. 
Story,  9  Peters,  R.  632,  658,  where  Mr.  Justice  Thompson,  in  delivering 
the  opinion  of  the  Court,  said  ;  **  And  if  any  part  of  the  Bill  is  good,  and 
entitles  the  complainant  either  to  relief  or  discovery,  a  demurrer  to  the 
whole  Bill  cannot  be  sustained.  It  is  an  established  and  universal  rule  of 
pleading  in  Chancery,  that  a  defendant  may  meet  a  complainant's  Bill  by 
several  modes  of  defence.  He  may  demur,  answer,  and  plead  to  difierent 
parts  of  a  Bill.  So  that  if  a  Bill  for  discovery  and  relief  contains  proper 
matter  for  the  one,  and  not  for  the  other,  the  defendant  should  answer  the 
proper,  and  demur  to  the  improper  matter.  But  if  he  demurs  to  the 
whole  Bill,  the  demurrer  must  be  overruled." 

s  Hodgkin  v.  Longden,  8  Yes.  3;  Cooper,  Eq.  PL  117;  Whitchurch 
V,  Golding,  2  P.  WiU.  541 ;  S.  C.  1  Eq.  Abridg.  14 ;  Todd  r.  Gee,  17 
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he  is  bound  to  put  in  answer  giving  the  discovery; 
for  in  such  a  case  he  professes,  that  he  will  give  the  dis- 
covery, and  his  plea  will  be  bad  without  it.^  If  a  Bill 
of  Discovery  is  filed  manifestly  in  aid  of  a  defence  at 
law,  and  a  prayer  for  equitable  relief  is  added,  the  de- 
fendant is  not  bound  to  give  any  discovery  beyond 
what  is  incidental  to  that  relief ;  for  by  mixing  up  the 
right  to  a  discovery  in  aid  of  the  defence  at  law  with 
the  equitable  relief,  he  would  get  the  discovery  design- 
ed to  aid  the  defence,  without  paying  the  costs  in 
ordinary  cases  allowed  upon  a  mere  Bill  of  Discovery.' 
^  313.  And  hence  it  is,  that  whenever  the  jurisdic- 
tion of  a  Court  of  Equity  is  mainly  founded,  on  the 
right  to  a  discovery,  and  the  party  goes  on  to  seek  re- 
lief, the  Bill  must  contain  allegations  sufficient  to  enti- 

Ves.  373 ;  North  v.  Strafford,  3  P.  Will.  148.  Where  a  Bill  is  for  dieoov- 
ery  and  relief,  a  demurrer  to  the  relief  only,  if  sustained,  generally  de- 
feats the  discoTery  also ;  for  in  such  a  case,  the  discovery  is  incidental  to 
the  relief ;  Price  v,  James,  2  Bro.  Ch.  R.  310 ;  Sutton  v.  Scarborough, 
9  Yes.  71,  75.  But  there  cannot  be  a  demurrer  to  the  discovery  only, 
and  not  to  the  relief ;  for  that  would  be  to  demur,  not  to  the  thing  re- 
quired (the  relief),  but  to  the  means  by  which  it  was  to  be  obtained. 
Morgan  v,  Harris,  2  Bro.  Ch.  R.  123  ;  Waring  v.  Mackreth,  Forrest,  R. 
129;  Cooper,  Eq.  PI.  117;  Mitf.  Eq.  PI.  by  Jeremy,  110,  183-185; 
Deare  v.  Attorney-General,  1  Y.  &  Coll.  197,  205,  206.  Where  the 
discovery  sought  is  not  a  mere  incident  to  the  relief  prayed,  if  the  demur- 
rer be  to  the  latter  only,  it  would  seem  doubtful,  whether  the  demurrer 
would  not  be  bad.  See  Hare  onDiscov.  §  3,  p.  6-8;  Mitf.  Eq.  PI.  by 
Jeremy,  110,  183,  and  notes;  Angell  v.  Angell,  1  Sim.  R.  83,  93.  In 
order  to  prevent  the  operation  of  the  rule,  that  a  demurrer  to  the  relief,  if 
good,  is  a  bar  to  any  discovery,  it  was  formerly  a  practice  to  file  a  Bill  at 
first  for  discovery  only,  and  then,  afler  the  discovery  obtained,  by  amend- 
ing the  Bill,  to  try  the  title  to  relief.  But  this  practice  is  now  discounte- 
-nanced,  except  in  cases,  where  it  is  clear,  that  the  proper  relief  is  to  be 
had  in  Equity ;  and  then  an  amendment  will  be  allowed.  See  Mitf.  Eq. 
PI.  by  Jeremy,  178,  note  (n)  ;  Hare  on  Discov.  22-24  ;  Butterworth  «. 
Bailey,  15  Ves.  363 ;  Whitworth  o.  Davis,  1  Yes.  &  Beam.  23 ;  Lousada 
o.  Templer,  2  Ruse.  R.  564,  565 ;  Severn  v.  Fletcher,  5  Sim.  457 ;  Fri- 
etas  V.  Don  Santos,  1  Y.  &  Jerv.  577  ;  Jackson  v.  Strong,  13  Price,  494. 

^  King  V,  Heming,  9  Sim.  R.  59. 

3  Desborough  v.  Curlewis,  3  Younge  &  Coll.  175,  178. 
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lle  the  Court  to  retain  the  Bill  for  relief,  if  the  discov- 
ery should  be  effectual ;  otherwise,  it  will  be  demurra* 
hie.  Thus,  for  example,  if  a  plaintiff  should  seek  to 
obtain  a  discovery  from  the  defendant  of  a  bond  lost  or 
destroyed,  and  also  relief  consequent  upon  the  discov- 
ery, he  is  required  to  make  a  suggestion  in  his  Bill, 
that  without  such  discovery  he  has  not  evidence  suffi- 
cient to  maintain  a  suit  at  law  ;  and  also  to  annex  an 
affidavit  of  the  loss  or  destruction  of  the  bond ;  for  if 
it  is  not  lost  or  destroyed,  or  if  he  has  other  sufficient 
evidence  to  establish  its  contents  in  proof,  his  proper 
remedy  is  at  law  ;  and  for  want  of  such  averments, 
his  Bill  would  be  demurrable.^ 

^  314,  What  constitutes,  in  the  sense,  of  the  rule, 
a  prayer  for  relief,  is  a  matter  of  some  nicety;  for 
there  are  some  kinds  of  equitable  relief,  which  may  be 
sought  by  a  Bill,  whose  main  object  is  the  discovery  of 
evidence,  and  where  the  refusal  of  that  relief  would 
not  be  decisive  against  granting  the  discovery.*  Lord 
Redesdale  has  said,  that  to  administer  to  the  ends  of 
justice,  without  pronouncing  any  judgment,  which  may 
affect  any  rights,  the  Courts  of  Equity,  in  many  cases, 
compel  a  discovery,  which  may  enable  other  Courts 
to  decide  on  the  subject.'  This  suggestion,  perhaps, 
furnishes  the  means  of  defining  the  sort  of  relief,  which 
is  within  the  contemplation  of  the  rule.  The  Court 
cannot  pronounce  any  judgment  on  the  rights  of  the 
parties,  except  upon  a  hearing  of  the  cause.  It  would 
seem,  therefore,  to  follow,  that  if  any  exercise  of  the 


1  Mitf.  £q.  PI.  by  Jeremy,  124,  125;  1  Story  on  Equity  Jarisp. 
^  81-86 ;  Walmsley  v.  Child,  1  Ves.  343,  345  ;  Whitfield  o.  Faassat,  1 
Yes.  302 ;  Ante,  $  288 ;  Findley  v.  Hinde,  1  Peters,  R.  244.  But  the 
objection  will  be  waived  by  a  general  answer.    Ibid.    See  Ante,  §  304. 

^  Hare  on  Discorery,  12,  13. 

3  Mitf.  £q.  PI.  by  Jeremy,  148. 
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jurisdiction  of  the  Court  is  prayed,  which  involves,  the 
necessity  of  a  hearing,  and  a  decree  or  a  decretal  order 
on  those  rights,  the  suit  is  thereby  rendered  a  suit  for 
relief,  and  is  liable  to  all  the  incidents  of  that  proceed- 
ing. On  the  other  hand,  if  the  assistance,  v^hich  is 
prayed  in  addition  to  the  discovery,  be  such  as  the 
Court  will  give  without  a  hearing  of  the  cause,  and  no 
decree  or  decretal  order  be  necessary  on  any  rights,  as 
no  judgment  on  any  rights  is  required,  the  rule  would 
seem  to  be  inapplicable.^ 

^  315.  This  distinction  may  be  illustrated  by  a  few 
common  examples.  It  is  a  natural,  if  not  a  necessary, 
incident  to  the  usefulness  of  a  Bill  of  Discovery,  that, 
in  the  meai^  time,  and  until  the  discovery  is  obtained, 
the  proceedings  in  the  suit  at  law  should  be  stayed ; 
for  otherwise  the  discovery  might  be  wholly  fruitless. 
Hence,  Bills  of  Discovery  usually  contain  a  prayer  for 
an  injunction,  until  the  discovery  is  obtained.  In  one 
sense,  this  is  a  prayer  for  relief.  But  it  being-  relief, 
which  is  granted  upon  motion,  without  any  hearing  of 
the  rights  or  merits  involved  in  the  cause,  it  does  not 
fall  within  the  scope  of  the  rule.*  So,  a  prayer  for  a 
commission  to  examine  vntnesses,  infirm,  or  abroad, 
or  to  perpetuate  the  testimony  of  witnesses,  may  be 
added  to  a  Bill  of  Discovery,  and  does  not  make  it  a 
Bill  for  relief  within  the  rule ;  for  in  neither  of  these 
cases  is  the  cause  ever  brought  to  a  hearing.*  So,  a 
prayer  for  the  production  of  deeds  in  Court,  of  which 
a  discovery  is  sought,  is  not  such  a  prayer  for  relief; 


1  Hare  on  Discov.  13 ;  Ante,  §  17. 

2  Hare  on  Discov.  14 ;  Eden  on  Injanct.  78,  79. 

3  Hare  on  Discov.  12,  13 ;  Noble  v.  Garland,  19  Ves.  376 ;  King  v, 
Allan,  4  Madd.  R.  247 ;  Thorpe  v.  Macaaley,  5  Madd.  R.  218 ;  Hall  v. 
Hoddesden,  2  P.  Will.  162 ;  Vaughan  v.  Fitzgerald,  1  Sch.  &  Lefr.  316 ; 
Angell  0.  Angell,  1  Sim.  R.  83,  93.    See  Ante,  §  303. 
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for  it  is  merely  incidental  to  the  discovery,  and  may  be 
obtained  upon  motion,  where  the  Bill  is  for  discovery 
only.*  Nor  would  a  prayer,  that  the  deeds  or  papers 
sought  to  be  discovered,  when  discovered,  should  be 
produced  as  evidence  at  the  trial,  be  deemed  a  prayer 
for  relief ;  for  it  is  a  necessary  part  of  the  order  of  the 
Court  upon  Bills  for  discovery  of  deeds  and  papers  in 
aid  of  a  trial  at  law.^ 

^  316.  On  the  other  hand,  if  a  Bill  of  Discovery  con- 
tains the  formal  prayer  for  general  relief,  that  the  plain- 
tiff ^^may  have  such  further  and  other  relief,  as  the 
circumstances  of  the  case  may  require,  and  to  the 
Court  may  seem  meet ; "  that  would  be  construed  to 
make  it  a  Bill  for  relief.^  So,  a  prayer,  in  praying 
process,  that  the  defendant  may  abide  such  order  and 
decree,  as  the  Court  shall  think  proper  to  make,  has 
been  held  to  be  a  prayer  for  relief;  but  this  seems 
to  be  questionable  in  its  principle.^  So,  any  special 
prayer,  that  will  require  the  cause  to  be  brought  to  a 


1  Hare  on  Discov.  15;  Parker  «.  Ray,  5  Madd.  65;  Crow  «.  Tyrrell, 
2  Madd.  408. 

3  Hare  on  Discov.  16. 

3  Cooper,  Eq.  PI.  58, 188 ;  Hare  on  Discoy.  16,  17,  18 ;  Barton,  Suit 
in  £q.  55,  note  (1)  ;  Angell  o.  Westcombe,  6  Sim.  R.  30.  The  authori- 
ties do  not  seem  to  be  quite  consistent  on  this  subject.  In  Whitworth  v. 
Goulding,  1  Eq.  Abridg.  14 ;  S.  C.  2  P.  Will.  541,  the  BUI  was  for  a  dis- 
covery, and  contained  a  prayer  for  general  relief;  and  on  demurrer  to  the 
relief,  the  Court  held  the  demurrer  bad ;  because  the  Bill  was  a  mere  Bill 
for  discovery.  Brandon  v.  Sands,  2  Ves.  jr.  514,  seems  to  recognize  the 
same  doctrine.  So  does  Rodgers  v,  Scott,  3  Molloy,  R.  436.  The  case 
of  Rose  V.  Gannel,  3  Atk.  439,  is  the  other  way.  So  is  Allan  v.  Cope- 
land,  8  Price,  R.  523 ;  and  Ambury  v.  Jones,  1  Younge,  R.  199 ;  and 
Angell  V.  Westcombe,  6  Sim.  R.  30;  and  Mellish  v.  Richardson,  19 
Price,  R.  534. 

^  Rose  V,  Gannel,  3  Atk.  439 ;  Ambury  v.  Jones,  1  Younge,  R.  199 ; 
James  v.  Herriott,  6  Sim.  R.  428.  Om/ra,  Angell  v:  Westcombe,  6  Sim. 
R.  30.  See  Baker  v.  Bramat,  7  Simons,  R.  17 ;  Schroeppel  v.  Redfield, 
5  Paige,  R.  245 ;  Mclnttre  «.  Trustees  of  Union  College,  6  Paige,  R. 
842,243. 

£Q.  PL.  44 
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hearing,  will  be  deemed  a  prajer  for  relief;  as,  that 
the  copy  of  a  will  may  be  decreed  to  be  a  true  copy.* 
But  a  prayer  ^*  to  stand  by  and  abide  such  order  "  as 
to  the  Court  shall  seem  meet,  without  adding  the  word 
decree,  would  not  be  deemed  a  prayer  for  relief,  but 
merely  for  such  an  order,  as  is  consistent  with  the 
general  scope  of  the  case  made  by  the  Bill.^  Why 
an  equally  liberal  interpretation  should  not  prevail,  if 
the  word  decree  be  added,  and  yet  it  is  obvious,  that 
the  party  seeks  no  other  relief,  than  what  may  proper- 
ly  be  given  upon  a  mere  Bill  of  Discovery,  it  is  not 
very  easy  to  say. 

^  317.  In  regard  to  the  frame  of  a  Bill  of  Dis<^ 
covery,  it  may  be  generally  stated,  that  it  must  clearly 
show,  that  it  is  brought  by  persons,  and  for  objects, 
and  under  circumstances,  entitling  it  to  be  maintained 
by  the  Court.  One  of  the  fundamental  rules  of  this 
branch  of  Equity  Jurisprudence  is,  that  the  plaintiff  is 
entided  only  to  a  discovery  of  what  is  necessary  to 
maintain  his  own  tide ;  as,  for  example,  of  deeds  under 
which  he  claims.  But  he  is  not  entitled  to  have  a  dis- 
covery of  the  tide  of  the  other  party,  from  whom  he 
seeks  the  discovery.*     Hence  it  may  be  stated,  as  a 

1  See  Vattghan  v.  Fitzgerald,  1  Sch.  &  Lefr.  316. 

3  Baker  v.  Bramat,  7  Simons,  R.  17.  See  also  Schroeppel  v.  Redfield, 
6  Paige,  R.  345 ;  Mclntire  v.  Trustees  of  Union  College,  6  Paige,  R. 
24d,  243. 

3  Cooper,  Eq.  PI.  68 ;  Mitf.  Eq.  PI.  by  Jeremy,  190,  191 ;  3  Story  on 
Eq.  Jurisp.  §  1490.  Mr.  Wigram,  in  his  work  on  Points  in  the  Law  of 
Discovery  (p.  15,  2d  edit.),  states  the  proposition  thus ;  *'  It  is  the  right, 
as  a  general  rule,  of  a  plaintiff  in  Equity,  to  exact  from  the  defendant  a 
discovery  upon  oath  as  to  all  matters  of  fact,  which,  being  well  pleaded  in 
a  Bill,  are  material  to  the  plaintiff's  case,  about  to  come  on  for  trial,  and 
which  the  defendant  does  not  by  his  form  of  pleading  admit.''  He  adds 
(p.  15,  and  p.  261,  2d  edit.),  ''  The  right  of  a  plaintiff  in  Equity  to  the 
benefit  of  the  defendant's  oath  is  limited  to  a  discovery  of  such  material 
facts,  as  relate  to  the  plaintiff's  case ;  and  does  not  extend  to  a  discovery 
of  the  manner,  in  which  the  defendant's  case  is  to  be  exclusively  estab- 
lished, or  to  evidence  which  relates  exclusively  to  his  case." 
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general  rule,  that  the  Bill  must  show  such  a  case,  as 
renders  the  discoyery  material  to  the  plaintiff  in  the 
Bill,  to  support  or  ddend  a  suit.^ 

§  31 8.  In  the  next  place,  the  Bill  should  show,  that 
the  plaintiff  has  a  title  and  interest,  and  what  that 
title  and  interest  are,  in  the  subject*matter,  respecting 
which  the  discovery  is  sought;  for  a  mere  stranger 
cannot  maintain  a  Bill  for  the  discovery  of  another's 
title.'  So,  the  title  and  interest  must  be  shown  to  be 
present  and  vested ;  for,  where  the  plaintiff  in  his  Bill 
shows  only  the  probability  of  a  future  title  or  interest 
upon  an  event,  which  may  never  happen,  he  has  no 
right  to  institute  any  suit  concerning  it,  either  for  dis* 
covery  or  for  relief.'  But  if  the  plaintiff  shows  a  com- 
fdete  title  or  interest,  although  it  is,  or  may  be  litigated, 
that  will  be  sufficient ;  for  its  validity  cannot  be  ascer- 
tained, until  the  litigation  is  determined.^ 

^319.  In  the  next  place,  the  Bill  must  not  only 
show  an  interest  in  the  jdaintiff  in  the  sul^ect*matter, 
to  which  the  required  discovery  relates ;  and  such  an 
interest  as  entitles  him  to  call  on  the  defendant  for  the 
discovery;  but  it  must  also  state  a  case,  which  will 
constitute  a  just  ground  for  a  suit  or  a  defence  at  law/ 
The  object  of  the  Court  in  compelling  a  discovery  is, 
to  enable  some  other  Court  to  decide  on  matters  in  dis- 
pute between  the  parties,  the  discovery  of  which  is  mate- 
rial. If  the  Bill  does  not  show  such  a  case,  as  renders 
the  discovery  material  to  support  or  defend  a  suit,  it  is 


1  1  Mont.  Eq.  PL  259. 

>  Cooper,  Eq.  PI.  68 ;  Mitf.  Eq.  PI.  by  Jeremy,  154  - 157,  187. 

3  Bfitf.  Kq.  PI.  by  Jeremy,  156,  157 ;  Sadmlle  v,  Ayleworth,  I  Vers. 
105;  Ante,  ^301. 

4  Mitf.  Eq.  PI.  by  Jeremy,  157. 

^  Mitf.  Eq.  PI.  by  Jeremy,  167 ;  Rate  on  DisooTory,  43 ;  Melntyre  v, 
Manciiis,  3  John.  Ch.  R.  47. 
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plainly  not  a  case  for  the  interposition  of  the  Court.^ 
Therefore,  where  a  plaintiff  filed  a  Bill  for  a  discovery 
merely  to  support  an  action,  which,  he  alleged  by  his 
Bill,  he  intended  to  commence  in  a  Court  of  Common 
Law ;  although  by  this  allegation  he  brought  his  case 
within  the  jurisdiction  of  a  Court  of  Equity  to  compel 
a  discovery ;  yet  the  Court  being  of  opinion,  that  the 
case  stated  by  the  Bill  was  not  such,  as  would  support 
an  action  at  law,  a  demurrer  was  allowed.  For,  un- 
less the  plaintiff  had  a  title  to  recover  in  an  action  at 
law,  supposing  his  case  to  be  true,  he  had  no  title  to 
the  assistance  of  a  Court  of  Equity,  to  obtain  from 
the  confession  of  the  defendant  evidence  of  the  truth 
of  the  case.*  So,  where,  upon  a  Bill  filed  by  a  credi- 
tor, alleging,  that  he  had  obtained  judgment  against 
his  debtor,  and  that  the  defendant,  to  deprive  him  of 
the  benefit  of  his  judgment,  had  got  into  his  hands 
goods  of  the  debtor  under  pretence  of  a  debt  due  to 
himself,  and  praying  a  discovery  of  the  goods,  the  de- 
fendant demurred ;  because  the  plaintiff  had  not  al- 
leged, that  he  had  sued  out  execution ;  and  until  he 
had  so  done,  the  goods  were  not  bound  by  the  judg- 
ment, and  consequently  the  plaintiff  had  no  title  to  the 
discovery ;  and  the  demurrer  was  allowed.' 


1  Mitf.  £q.  PI.  by  Jeremy,  191,  192;  Leggett  v.  PosUey,  3  Paige,  R. 
601 ;  2  Story  on  Eq.  Jurisp.  §  1497 ;  Bishop  of  London  v.  Fytche,  1  Bro. 
Ch.  R.  96;  Selby  v.  Crew,  2  Anst.  504.  Therefore,  if  it  appears  on  the 
face  of  the  Bill,  that  the  plaintiff  is  entitled  to  no  remedy  at  law,  a  dis- 
covery will  not  be  granted ;  for  it  would  be  purely  impertinent.  Rondeau 
V,  Wyatt,  3  Bro.  Ch.  R.  155 ;  Cholmondeley  v.  Clinton,  1  Turn.  &  Russ. 
107. 

3  Debbieg  v.  Lord  Howe,  in  Chancery,  Hilary  Term,  1782,  cited  in 
Mitf.  £q.  PI.  by  Jeremy,  4th  edit.  p.  187,  note  («)  ;  and  in  3  Bro.  Ch.  R. 
155 ;  Wallis  v.  Duke  of  Portland,  3  Yes.  494 ;  Lord  Kensington  v.  Man- 
sell,  13  Ves.  240 ;  Ante,  ^  257,  a ;  Post,  §  558,  569 ;  Neate  v.  The  Duke 
of  Marlborough,  3  Mylne  &  Craig,  407,  416,  517;  Ante,  §  257,  a. 

3  Mitf.  £q.  PL  by  Jeremy,  126,  187,  188.     It  is  laid  down  in  LeggeU 
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^  320.  The  Bill  must  also  set  forth  with  reason- 
able certainty  the  title  of  the  plaintiff;  and  if  it  seeks 
the  discovery  of  deeds  and  accounts,  it  must  also  de- 
scribe them  with  reasonable  certainty.  Therefore  (as 
we  have  seen),  where  a  Bill  stated  generally,  that 
under  some  deeds  of  settlement  in  the  custody  of  the 
defendant,  the  plaintiff  was  entitled  to  some  estates, 
either  in  fee  or  absolutely,  or  as  tenant  for  life,  or  in 

9.  Postley,  3  Paige,  R.  601,  that  when  a  party  asks  the  interposition 
of  a  Coart  of  Equity  to  stay  a  pi;oceeding  at  law,  either  by  a  temporary 
injunction  or  otherwise,  on  the  ground,  that  a  discoyery  is  necessary  to 
aid  him  in  his  defence,  he  must  not  only  show,  that  the  facts,  as  to  which 
a  discovery  is  sought,  are  material ;  but  he  must  show  affirmatively  in  his 
Bill,  that  his  right  or  defence  cannot  be  established  at  law  by  the  testi- 
mony of  witnesses,  or  without  the  aid  of  the  discoyery  he  seeks.  The 
same  doctrine  is  stated  in  Grelston  v.  Hoyt,  1  John.  Ch.  R.  545,  548  (2 
Story  on  Eq.  Jurisp.  §  1495,  note  S.  C),  and  Sejrmour  v.  Seymour,  4  John. 
Ch.  R.  411.  But  it  is  material  to  state,  that  both  of  these  last  cases  were 
Bills  seeking  relief,  as  well  as  for  discovery  ;  and  therefore  fall  within  the 
principle  of  Russell  «.  Clarke's  Ex'rs,  7  Cranch,  89,  which  decides,  that 
if  a  party  seeks  to  withdraw  the  suit  from  a  Court  of  Law  to  Equity, 
upon  the  ground  of  a  discovery,  that  discovery  must  be  established  by  the 
answer  in  order  to  entitle  the  Court  to  maintain  the  Bill  for  relief.  See 
also  Laight  r.  Morgan,  1  John.  Cas.  439.  But  this  by  no  means  estab- 
lishes the  doctrine,  that,  if  the  Bill  is  for  discovery  only,  it  is  necessary  to 
aver,  that  the  party  cannot  otherwise  establish  his  defence  at  law.  There 
does  not  appear  to  be  any  such  doctrine  in  the  English  Courts  of  Equity. 
On  the  contrary,  it  is  laid  down,  that  a  party  may  maintain  a  Bill  of  Dis- 
covery, not  only  when  he  is  destitute  of  other  evidence  to  establish'  his 
case,  but  also  to  aid  such  evidence,  or  to  render  it  unnecessary.  See 
Hare  on  Discovery,  1,  110 ;  Montague  o.  Dudman,  2  Ves.  398 ;  Wigram 
on  Discov.  4,  5,  25;  Brereton  v.  Gamul,  2  Atk.  241 ;  Finch  v.  Finch,  2 
Ves.  442.  Lord  Redesdale  lays  it  down,  that  *'  the  plaintiff  may  require 
this  discovery,  either  because  he  cannot  prove  the  facts,  or  in  aid  of  proof 
and  to  avoid  expense."  Mitf.  Eq.  PI.  by  Jeremy,  307.  Mr.  Chan- 
cellor Walworth,  in  March  v.  Davison,  9  Paige,  R.  580,  expressly  over- 
ruled the  doctrine,  which  he  was  supposed  by  the  reporter  to  have  held 
in  Leggett  v,  Postley,  2  Paige,  R.  601;  Ante,  §  311 ;  Post,  §  324,  a, 
845.  In  Earl  of  Glengall  v.  Frazer,  2  Hare,  R.  99,  105,  Mr.  Vice- 
Chancellor  Wigram  said  ;  **  The  plaintiff  is  in  this  Court  entitled  to  an 
answer  from  the  defendant,  not  only  in  respect  to  facts,  which  he  cannot 
otherwise  prove ;  but  also  as  to  facts,  the  admission  of  which  will  relieve 
him  from  the  necessity  of  adducing  proof  from  other  sources." 
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tail  in  possession,  or  in  some  other  mannery  as  by  the 
deeds  in  the  custody  or  power  of  the  defendant  would 
appear,  and  prayed  a  discovery  thereof;  upon  demur- 
rer, the  Bill  was  held  bad  for  vagueness  and  uncertain- 
ty, and  was  to  be  treated  as  a  mere  fishing  Bill.^ 

^  321.  The  Bill  must  also  state,  that  the  discovery 
is  asked  for  the  purpose  of  some  suit  brought,  or  in- 
tended to  be  brought;  for  otherwise  it  will  not  be 
maintained,  as  Courts  of  Equity  do  not  grant  a  dis- 
covery to  gratify  mere  curiosity,  but  to  aid  some  legal 
proceeding.^  It  must  also  set  forth  with  reasonable 
certainty  the  nature  of  the  suit,  which  is  brought,  or 
if  not  brought,  the  nature  of  the  claim  or  right,  to 
support  which  the  suit  is  intended  to  be  brought,  and 
against  whom,  in  particular,  it  is  to  be  brought.  If, 
for  example,  a  claim  for  duties  is  made,  it  ought  to  be 
stated  how,  and  in  what  right,  they  are  claimed.  Lord 
Eldon  has  spoken  in  an  emphatic  manner  upon  this 
subject.  "That,  where  the  Bill"  (said  he)  "avers, 
that  an  action  is  brought,  or,  where  the  necessary 
effect  in  law  of  the  case  stated  by  the  Bill  appears  to 
be,  that  the  plaintiff  has  a  right  to  bring  an  action,  he 
has  a  right  to  a  discovery,  to  aid  that  action,  so  alleged 
to  ^be  brought,  or  which  he  appears  to  have  a  right 
and  an  intention  to  bring,  cannot  be  disputed.  But 
it  has  never  yet  been,  nor  can  it  be,  laid  down,  that 
you  can  file  a  Bill,  not  venturing  to  state,  who  are  the 
persons,  against  whom  the  action  is  to  be  brought ;  not 
stating  such  circumstances  as  may  enable  the  Court, 
which  must  be  taken  to  know  the  law,  and  therefore 
the  liabilities  of  the  defendants,  to  judge;  but  stating 
circumstances ;  and  averring,  that  you  have  a  right  to 


1  Ryves  v.  Ryves,  3  Ves.  jr.  343  ;  Ante,  §  245. 
s  Cardale  v.  Watkins,  5  Madd.  18. 
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an  action  against  the  defendants,  or  some  of  them. 
That  of  necessity  admits,  that  some  of  the  defendants 
may  be  only  witnesses ;  and  against  them  there  is  no 
right  to  file  such  a  Bill.  The  fraud  (in  this  case)  is 
not  charged  as  against  the  third  partner.  If  you  had 
said,  that  by  reason  of  the  combination  it  w^s  so  man- 
aged, that  you  could  not  bring  an  action,  and  there- 
fore there  ought  to  be  an  account  of  the  fees  in  this 
Court,  it  might  have  been  so  shaped.  So,  you  might 
allege,  perhaps,  that  the  person  entering  goods  of  an 
alien  in  the  name  of  a  natural  subject,  would  be  liable 
at  law  to  pay  the  alien  duty :  or  you  might  state,  that 
an  individual  enters  goods  in  his  own  name,  knowing 
them  to  be  the  goods  of  an  alien ;  and  who  therefore  is 
liable  to  an  account.  But  you  must  state,  who  the 
individual  is;  for  you  have  no  right  to  a  discovery 
except  against  the  person,  against  whom-  you  aver, 
that  you  mean  to  bring  the  action."^ 

^  322.  In  regard  to  the  nature  of  the  suit  also,  the 
ground  is  equally  clear ;  for  there  are  certain  sorts  of 
suits,  in  respect  to  which  a  Court  of  Equity  will  not 
interfere,  or  give  aid  by  way  of  discovery ;  as,  for  ex- 
ample, a  suit  for  a  penalty,  or  a  forfeiture,  or  in  aid  of 
a  writ  of  mandamuSy  or  of  a  criminal  prosecution.^ 
Where  the  Bill  is  brought  before  any  action,  it  is  usual 
to  aver  in  the  Bill,  that  the  discovery  of  the  facts  is 
necessary  to  enable  the  party  to  commence  his  suit 
right.' 

^  323.  In  the  next  place,  the  Bill  must  generally 
show,  that  the  defendant  has  some  interest  in  the  sub- 


^  Mayor  of  London  v.  Levy,  8  Yes.  398. 

s  2  Story  on  Eq.  Jurisp.  §  1404  ;  Montague  v.  Dudman,  2  Vea.  398 ; 
Leggett  V.  Poatley,  2  Paige,  509  ;  Post,  ^  553. 

3  Moodelay  v,  Morton,  1  Bro.  Ch.  R.  470,  471 ;  S.  C.  2  Dick.  652.  See 
Hare  on  Diacov.  51,  110. 
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ject-matter  of  the  discovery ;  for,  if  he  is  a  mere  wit- 
nessy  the  Bill  caonot  ordinarily  be  maintained  against 
him.^  If  the  Bill  alleges,  that  the  defendant  has  a 
claim  to  such  an  interest,  and  states  it,  that  will  be 
sufficient  to  prevent  a  demurrer,  although  in  fact  the 
defendant  has  no  interest.  But,  then,  the  plaintiff 
may  avail  himself  of  the  objection  in  another  form.^ 

^  324.  And  it  will  not  in  all  cases  be  sufficient  to 
show  by  the  Bill,  that  both  the  plaintiff  and  defendant 
have  an  interest  in  the  subject-matter  of  the  suit.  But, 
if  the  right  to  discovery  arises  from  any  privity  of  tide 
between  them,  there  must  be  an  averment  in  the  Bill 
of  that  privity,  and  what  its  true  nature  and  character 
are,  with  reasonable  certainty.' 

^  324,  a.  In  the  next  place,  it  must  be  shown,  upon 
the  face  of  the  Bill,  that  the  discovery  is  material  to 
the  defence  at  law  of  the  party,  seeking  the  discovery, 
and  how  and  in  what  manner  it  is  material.^  But  it  i  s 
not  necessary  to  aver,  that  the  discovery  is  absolutely 
necessary  or  indispensable  to  that  defence.  It  will 
be  sufficient  to  state  and  show,  that  it  is  material  evi- 
dence.' Thus,  for  example,  it  is  not  necessary  to  al- 
lege in  the  Bill,  that  the  plaintiff  has  no  other  witness 
or  evidence  to  establish  at  law  the  facts  of  which 
the  discovery  is  sought ;  for  he  is  entitled  to  it,  if  it 
be  merely  cumulative  evidence  of  material  facts.*  It 
would  be  otherwise,  if  the  Bill  should  not  only  ask  dis- 


'  Mayor  of  London  v.  Levy,  8  Ves.  404,  405;  Dineley  v,  Dineley,  2 
Atk.  394 ;  Wbitworth  v.  Davis,  1  Ves.  &  B.  550. 

»  Mitf.  Eq.  PI.  by  Jeremy,  181 ;  2  Story  on  Eq.  Jurisp.  §  1499. 

3  Mitf.  Eq.  PI.  by  Jeremy,  189,  190. 

*  Lane  v.  Stebbins,  9  Paige,  R.  692 ;  March  v.  Davison,  9  Paige,  R. 
580 ;  Post,  §  845 ;  Many  v.  Beekman  Iron  Company,  9  Paige,  R.  188  ; 
Ante,  ^  319  and  note ;  Mitf.  Eq.  PI.  by  Jeremy,  307. 

«  Ibid. 

«  Ibid. 
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covery,  but  should  ask  relief  in  Equity ;  for  in  the  lat- 
ter case  the  Bill  would  seek  to  withdraw  the  whole 
jurisdiction  from  the  proper  Court  of  Law,  and  to  give 
it  to  the  Court  of  Equity.^ 

^  325.  In  the  next  place,  the  Bill  should  set  forth 
in  particular  the  matters,  to  which  the  discovery  is 
sought ;  for  the  other  party  is  not  bound  to  make 
answer  to  vague  and  loose  surmises.  On  this  account, 
where  a  Bill  of  Discovery  was  brought  by  an  execu- 
trix, stating  generally,  that  a  demand  had  been  made 
upon  her,  as  executrix,  by  the  defendant,  which  she 
had  refused  to  pay,  and  he  had  sued  her  therefor ;  and 
that  the  executrix  knew  nothing  of  the  demand  of  her 
own  knowledge ;  but  believed  it  to  be  unjust,  because 
the  defendant  took  no  measures  to  liquidate  it  in  the 
testator's  lifetime,  and  did  not  produce  any  vouchers ; 
and  that  she  could  not,  without  a  discovery  'of  all  the 
facts,  safely  proceed  to  a  trial  at  law  in  the  suit ;  and 
prayed  a  discovery ;  it  was  held,  that  the  Bill  was  bad, 
and  was  a  mere  fishing  Bill,  amounting  only  to  a 
statement,  that  the  executrix  was  sued  at  law,  and 
did  not  show  for  what,  and  therefore  asked  a  discovery 
beforehand,  although  she  had  reason  to  conclude,  that 
the  suit  was  upon  some  groundless  pretence.  It  set 
forth  no  facts,  material  to  a  defence  at  law,  and  mere- 
ly sought  a  discovery  of  the  grounds  of  the  suit  at 
law.* 

1  Ibid. 

«  Newkirk  v.  Willett,  2  Cain.  Cas.  in  Err.  296.    See  also  Frietas  v. 
Don  Santos,  1  Y.  &  Jerv.  571. 
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CHAPTER  VIII. 


BILLS    NOT    ORIGINAL. 


§  326.  Bills  not  original,  as  we  have  seen,  pre- 
suppose a  suit  to  have  been  already  commenced  and 
litigated  between  the  same  parties  in  regard  to  the 
same  subject-matter,  and  they  are  properly  of  two 
classes.  (1.)  Such  as  are  an  addition  to,  or  a  con- 
tinuance, or  a  dependency,  of  the  original  Bill.*  Or 
(2.)  Such  as  are  brought  for  the  purpose  of  cross  liti- 
gation, or  of  controverting,  or  suspending,  or  reversing 
some  decree  or  order  of  the  Gourt,  or  of  carrying  it 
into  execution.*  The  former  class  furnishes  the  means 
of  supplying  the  defects  of  a  suit,  of  continuing  it,  if 
abated,  and  of  obtaining  the  benefit  of  it.  These 
means  are :  ( 1.)  By  a  Supplemental  Bill.  (2.)  By 
an  original  Bill,  in  the  nature  of  a  Supplemental  Bill. 
(3.)  By  a  Bill  of  Revivor.  (4.)  By  an  original  Bill 
in  the  nature  of  a  Bill  of  Revivor.  (5.)  By  a  Bill 
of  Revivor  and  Supplement.  The  second  class  in- 
cludes: (1.)  A  Cross  Bill.  (2.)  A  Bill  of  Review. 
(3.)  A  Bill  to  impeach  a  decree  upon  the  ground  of 
fraud.  (4.)  A  Bill  to  suspend  the  operation  of  a  de- 
cree. (5.)  A  Bill  to  carry  a  former  decree  into  exe- 
cution. (6.)  A  Bill  partaking  in  some  measure  of 
the  character  of  some  one  or  more  of  both  of  these 
classes  of  Bills ;  such  as  a  Bill  in  the  nature  of  a  Sup- 
plemental Bill,  or  in  the  nature  of  a  Bill  of  Revivor, 


1  Ante,  §  16,  20. 

s  Ante,  I  16,  20 ;  Post,  §  332-388. 
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or  in  the  nature  of  a  BSl  of  Review,  and  other  of  a 
kindred  character.^  It  may  be  proper  to  give  a  sketch 
of  the  frame  and  objects  of  each  of  these  classes  and 
varieties. 

^  327.  Before^  however,  entering  upon  the  consider- 
ation of  liiese  different  sorts  of  BiUs,  it  may  be  useful 
to  make  some  preliminary  statements,  which  will  serve 
more  fully  to  unfold  their  nature  and  character ;  and 
in  this,  and,  indeed,  in  all  the  subsequent  explanations 
of  these  varieties  of  Bills,  recourse  must  be  almost  ex- 
clusively had  to  the  admirable  treatise  of  Lord  Redes- 
dale.* 

^  328.  A  suit  may  be  defective  in  its  original  struc- 
ture, either  from  the  want  of  a  full  statement  of  the 
material  facts,  or  from  the  want  of  proper  parties,  or 
from  the  want  of  asl^ing  suitable  discoveries,  or  from 
other  like  defects,  where  no  event  has  occurred  sub- 
sequent to  the  institution  of  the  suit,  affecting  the 
rights  or  interests  of  the  parties.  In  such  a  case,  as 
we  shall  presendy  see,  the  defect  may  be  cured  either 
by  an  amendment  of  the  Bill,  or  by  a  supplemental 
Bill,  under  the  circumstances,  which  will  be  hereafter 
stated.'  On  the  other  hand,  a  suit  may  be  perfect  in 
its  institution ;  and  yet,  by  some  event,  subsequent 
to  the  filing  of  the  original  Bill,  it  may  become  de- 
fectivej  so  that  no  proceeding  can  be  had,  either  as  to 


1  Ante,  §  20,  21 ;  Post,  §  388-432. 

3  A  very  large  portion  of  the  following  remarics,  as  to  these  difierent 
kinds  of  Bills,  is  borrowed  from  Lord  Redesdale's  Treatise,  with  little 
more  than  an  occasional  verbal  alteration.  I  have  not  the  presumption  to 
suppose,  that  upon  so  complicated  a  subject  I  could  add  any  thing  to  the 
remarks  of  this  great  Master  in  Equity,  upon  whose  work  the  highest 
eulogy  was  pronounced  by  Lord  Eldon,  in  Lloyd  v.  Johnes,  9  Yes.  54. 
Occasionally  I  have  copied  from  Mr.  Cooper,  where  his  explanations  were 
more  full  and  satisfactory. 

3  Mitf.  Eq.  PI.  by  Jeremy,  56,  61 ;  Post,  ^  332-335. 
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the  whole,  or  as  to  some  part  thereof,  with  effect ;  or 
it  may  become  abated,  so  that  there  can  be  no  pro- 
ceeding at  all,  either  as  to  the  whole,  or  as  to  a  part 
thereof.^  The  first  is  the  case,  when,  although  the  par- 
ties to  the  suit  remain  before  the  Court,  some  event, 
subsequent  to  the  institution  of  the  suit,  has  either  made 
such  a  change  in  the  interest  of  those  parties,  or  given 
to  some  other  person  such  an  interest  in  the  matters 
in  litigation,  that  the  proceedings,  as  they  stand,  can- 
not have  their  full  effect.^  The  other  is  the  case, 
when  by  some  subsequent  event  there  is  no  person 
before  the  Court,  by  whom,  or  against  whom,  the  suit 
in  the  whole  or  in  part  can  be  prosecuted.' 

^  329.  It  is  not  very  accurately  ascertained  in  the 
books  of  practice,  or  in  the  reports,  in  what  cases  a 
suit  becomes  defective  without  being  absolutely  abated ; 
and  in  what  cases  it  abates,  as  well  as  becomes  defec- 
tive.^ But,  upon  the  whole,  it  may  be  collected,  that 
if,  by  any  means,  any  interest  of  a  party  to  the  suit  in 
the  matter  in  litigation  becomes  vested  in  another,  the 
proceedings  are  rendered  defective,  in  proportion  as 
that  interest  affects  the  suit;  so  that,  although  the 
parties  to  the  suit  may  remain  as  before,  yet  the  end 
of  the  suit  cannot  be  obtained.'  Thus,  for  example, 
if  the  party  become  bankrupt  pending  the  suit,  then, 
according  to  the  practice  of  Chancery,  the  suit  will  be 
held  to  be  defective ;  but  the  bankruptcy  does  not 
cause  an  abatement.®  And  if  such  a  change  of  interest 
is  occasioned  by,  or  is  the  consequence  of,  the  death 


^  Mitf.  Eq.  PI.  by  Jeremy,  66 ;  Post,  §  334,  337. 
3  Ibid.  3  Ibid. 

^  Mitf.  Eq.  Pi.  by  Jeremy,  56, 57,  and  the  cases  there  cited ;  Gilb.  For. 
Rom.  176  ;  Post,  ^  349  and  note. 
5  Ibid. 
^  Lee  V.  Lee,  1  Hare,  R.  617,  621 ;  Post,  ^  340  and  note. 


CH.  VIII.]  BILLS    NOT    ORIGINAL.  357 

of  a  party,  whose  interest  is  not  determined  by  his 
death,  or  by  the  marriage  of  a  female  plaintiff,  the 
proceedings  become  likewise  abated  or  discontinued, 
either  in  part,  or  in  the  whole.  For,  as  far  as  the 
interest  of  a  party  dying  extends,  there  is  no  longer 
any  person  before  the  Court,  by  whom  or  against 
whom  the  suit  can  be  prosecuted  ;  and  a  married 
woman  is  incapable  by  herself  of  prosecuting  a  suit.^ 

^  330.  There  is  the  same  want  of  accuracy  in  the 
books  in  ascertaining  the  manner,  in  which  the  benefit 
of  a  suit  may  be  obtained,  after  it  has  become  defec- 
tive, or  abetted,  by  an  event  subsequent  to  its  institu- 
tion, as  there  is  in  the  distinction  between  the  cases, 
where  a  suit  becomes  defective  merely,  and  where  it 
likewise  abates.^  It  seems,  however,  clear,  that  if  any 
property  or  right  in  litigation,  vested  in  a  plaintiff, 
is  transmitted  to  another,  the  person,  to  whom  it  is 
transmitted,  is  entided  to  supply  the  defects  of  the 
suit,  if  it  has  become  defective  merely ;  and  to  con- 
tinue it,  or  at  least  to  have  the  benefit  of  it,  if  it  is 
abated.^  It  seems  also  clear,  that  if  any  property  or 
right,  before  vested  in  a  defendant,  becomes  trans- 
mitted to  another  person,  the  plaintiff  is  entitled  to 
render  the  suit  perfect,  if  it  has  become  defective,  or 
to  continue  it,  if  it  is  abated,  against  the  person,  to 
whom  that  property  or  right  is  transmitted-^ 

§  331.  With  these  explanations,  let  us  now  enter 
upon  the  examination  of  the  varieties  of  Bills  already 
enumerated,  whose  object  it  is  to  meet  and  to  over- 
come these  difiiculties,  arising  from  a  suit's  becoming 


1  Mitf.  Eq.  PI.  by  Jeremy,  66, 67,  and  the  cases  there  cited ;  Gilb.  For. 
Rom.  176 ;  Poet,  §  349  and  note. 

s  Mitf.  Eq.  PI.  by  Jeremy,  60,  61,  and  the  cases  there  cited ;  Post, 
§333-343. 

3  Ibid.  4  Ibid. 
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defective,  or  {ram  its  beooming  abated,  or  from  both. 
When  a  suit  is  abated,  it  cannot  be  proceeded  in,  ontil 
there  is,  (according  to  the  technical  phrase,)  a  revivor 
of  it.  When  it  is  merely  defective,  it  may  be  proceeded 
in  without  such  a  technical  revivor,  upon  the  mere 
supply  of  the  defective  facts,  or  defective  parties,^ 

^  332.  And,  first,  of  a  supplemental  Bill,  which  is 
merely  an  addition  to  the  original  Bill,  in  order  to  sup- 
ply some  defect  in  its  original  frame  or  structure.'  In 
many  cases, 'an  imperfection  in  the  frame  of  the  orig- 
inal Bill,  may  be  remedied  by  an  amendment.'  Gen- 
erally, a  mistake  in  the  Bill  in  the  statement  of  a  fact 
should  be  corrected  by  an  amendment,  and  not  by  a 
right  statement  of  the  fact  in  a  supplemental  Bill.^ 
But  the  imperfections  of  a  Bill  may  remain  undiscov- 
ered, while  the  proceedings  are  in  such  a  state,  that 
an  amendment  can  be  permitted  according  to  the 
practice  of  the  Court ;  ^  or  it  may  be  of  such  a  nature, 
having  occurred  after  the  suit  is  brought,  as  may  not 
properly  be  the  subject  of  an  amendment.^  By  the 
practice  of  the  Court,  no  amendment  is  generally 
allowable,  after  the  parties  are  at  issue  upon  the  points 

« 

1  See  Randall  «.  Mumford,  18  Yes.  427,  428 ;  Lloyd  v.  Johoes,  0  Yes. 
64,  55  ;  Harrison  v.  Ridley,  Com.  R.  689;  Anon.  I  Atk.  88 ;  Russell  0. 
Sharpe,  1  Yes.  &  B.  500.  In  all  these  cases,  when  the  suit  has  become 
abated,  as  well  as  defective,  the  Bill  is  commonly  termed  a  sapplemental 
Bill  in  the  nature  of  a  Bill  of  revivor,  as  it  has  the  effect  of  a  Bill  of  revi- 
vor in  continuing  the  suit.     Mitf.  Eq.  PL  by  Jeremy,  68,  69. 

a  Ante,  §  20;  Mitf.  Eq.  PI.  by  Jeremy,  34,  55;  Hinde's  Pract.  42-45. 

3  Wyatt,  Pr.  Reg.  88 ;  ffinde's  Pract.  42. 

4  Strickland  v.  Strickland,  12  Simons,  R.  263. 

5  Mitf.  Eq.  PI.  by  Jeremy,  65 ;  Rowe  v.  Wood,  1  Jac.  &  Walk.  339 ; 
Hinde's  Pract.  42,  43. 

0  If  it  appears  upon  the  face  of  a  supplemental  Bill,  that  all  the  matters 
alleged  therein  arose  previous  to  the  commencement  of  the  suit,  and 
might  have  been  inserted  by  way  of  amendment  in  the  original  BID,  the 
defendant  may  demur  to  the  supplemental  Bill.  Stafford  v.  Howlett,  1 
Paige,  R.  200. 
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of  the  original  Bill,  and  wknesses  have  been,  exam* 
med.^  Nor  is  it  generally  allowable  to  introduce  into 
the  Bill,  by  amendment,  any  matter,,  which  has  hap* 
pened  since  the  filing  of  the  Bill.^  In  such  cases,  a 
supplemental  Bill  is  the  appropriate  remedy.'  And 
such  a  supplemental  Bill  may  not  only  be  for  the  pur- 
pose of  putting  in  issue  new  matter,  which  may  vary 
the  relief  prayed  in  the  original  Bill ;  but  also  for  the 
purpose  of  putting  in  issue  matter,  which  may  prove 
the  plaintifi^s  right   to  the  relief,  originally  prayed*^ 


^  Mitf.  Eq.  PI.  by  Jeremy,  55,  335 ;  3  Wooddes.  Lect.  55,  p.  374 ; 
Wyatt,  Pr.  Reg.  88,  90  i  Cooper,  Eq.  PI.  333 ;  Goodwin  v.  Goodwin,  3. 
Atk.  370;  Jones  «.  Jones,  3  Atk.  110,  111 ;  Staflford  v.  Howlett,  1  Paige, 
R.  200.  Mr.  Wooddeson  says,  that  an  amendment  is  not  allowed  after 
breaking  open  the  seals  of  the  depositions,  which  is  ealled  passing  publi- 
cadon  (3  Wooddes.  Lect.  374).  Bat  the  general  rule  Js,  as  stated  by 
Lord  Redesdale.  However,  in  special  cases,  an  amendment  will  be  al- 
lowed afler  witnesses  have  been  examined  before  pablication,  and  even 
afVer  pablication,  if  no  witnesses  have  been  examined.  See  Mitf.  Eq.  PI. 
by  Jeremy,  55  and  note,  325  and  note  (o).  See  also  Wright  v.  Howard, 
6  Madd.  R.  106.  In  Colclough  v.  Evans,  4  Simons,  R.  76,  the  Vice- 
Chancellor  said,  that  the  rule  (before  the  late  orders)  was  not  to  allow  an 
amendment  without  special  leave,  after  the  cause  is  at  issue.  The  same 
rule  is  laid  down  in  note  (m)  to  Mitf.  Eq.  PI.  by  Jeremy,  55,  56,  Where 
it  is  added,  that  after  the  cause  is  at  issue  the  Court  will  not  give  the 
plaintiff  leave  to  amend,  unless  he  shows  not  only  the  materiality  of  the 
proposed  alteration,  bat  also  that  he  was  not  in* a  condition  to  have  made 
it  earlier.  The  objection  of  this  qualification  is  to  prevent  delays.  See 
also  to  the  same  point,  Longman  v.  Colliford,  3  Anst.  807 ;  Kilcoumy  v. 
Lee,  4  Madd.  R.  212,  and  the  other  cases  cited  in  Mitf.  Eq.  PL  by  Jere- 
my, 55,  56,  note  (m).    See  Post,  §  886  and  note. 

8  Cooper,  Eq.  PI.  333  ;  Candler  v.  Pettit,  1  Paige,  R.  165  ;  Brown  v, 
Higdon,  1  Atk.  R.  291 ;  Post,  §  333.  When  a  plaintiff  amends  his 
Bill  by  the  insertion  of  matters,  which  have  occurred  since  the  filing  of 
the  original  Bill,  the  defendant,  instead  of  pleading  or  demurring  to  the 
amended  Bill  on  that  ground,  may,  by  answer  to  the  amended  Bill,  claim 
the  same  benefit,  that  he  would  have  been  entitled  to,  if  he  had  pleaded 
or  demoned.  2  Daniell,  Ch.  Pract.  265.  See  Milligan  «.  Mitchell,  I 
Mylne  &  Craig,  33. 

3  Wiay  V.  HatchinsoD,  5  Mylne  &  Keen,  R.  235 ;  Crompton  v.  Womb- 
well,  4  Sim.  R.  626 ;  Barfield  v.  Kelly,  4  Ross.  R.  355 ;  Post,  §  352. 

4  Crompton  v.  Wombwell,  4  Sim.  R.  628 ;  Post,  $  335,  337,  303,  412, 
413,421-423. 
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Whenever  a  supplemental  Bill  is  not  a  supplemental 
suit,  but  only  introduces  supplementary  matter,  the 
whole  record  constitutes  but  one  cause ;  and  one  re- 
plication and  one  cause  are  to  be  set  down  for  the 
hearing.^ 

§  333.  A  supplemental  Bill  (strictly  so  called)  is,  in 
the  first  place,  proper,  whenever  the  imperfection  in  the 
original  Bill  arises  from  the  omission  of  some  material 
fact,  which  existed  before  the  filing  of  the  Bill,  but  the 
time  has  passed,  in  which  it  can  be  introduced  into 
the  Bill  by  an  amendment.^  This  may  arise  either 
from  the  importance  of  the  fact  not  being  understood 
in  the  preceding  stages  of  the  cause,  and  therefore  not 
being  put  in  issue ;  or  from  the  fact  itself  not  having 
come  to  the  knowledge  of  the  party,  until  after  the 
Bill  was  filed.  In  either  case,  the  filing  of  a  supple- 
mental Bill  is  not  always  a  matter  of  course  ;  but 
sometimes  special  leave  must  be  asked  of  the  Court ; 
as,  for  example,  when  it  seeks  to  change  the  original 
structure  of  the  Bill,  and  to  introduce  a  new  and  dif- 
ferent case.'     It  may  be  added,  that  a  supplemental 


^  Catton  V.  Carlisle,  5  Madd.  R.  437.  See  Greenwood  v.  AtkinsoD,  5 
Sim.  R.  628. 

«  Mitf.  Eq.  PL  by  Jeremy,  65,  61,  336 ;  Wyatt,  Pr.  Reg.  88,  89; 
Hinde'a  Pract.  43,  43,  C  ;  Ante,  §  333. 

3  Colclough  «.  Evans,  4  Sim.  R.  76;  Jones  ».  Jones,  3  Atk.  110; 
Crompton  «.  Wombwell,  4  Sim.  R.  628.  It  is  not  of  coarse,  in  many 
other  cases,  to  allow  a  supplemental  BUI  to  be  filed  at  any  time.  On  the 
contrary,  the  plaintiff  must  show,  that  he  could  not  have  availed  himself 
of  the  opportunity  of  introducing  the  new  facts  at  any  antecedent  stage 
of  the  cause  by  way  of  amendment ;  or,  that  they  were  of  a  nature  not 
proper  to  be  introduced  by  an  amendment ;  as,  for  example,  events,  which 
had  occurred  since  the  filing  of  the  Bill.  Therefore,  wheie  a  supple- 
mental BiU  was  filed  ailer  the  hearing  of  the  original  Bill,  stating  addi- 
tional facts,  which  arose,  and  were  known  to  the  plaintiff,  before  he  filed 
his  original  Bill,  and  praying,  that  other  matters  might  be  taken  into  the 
account  ordered  to  be  taJcen  before  the  Master  in  the  cause ;  the  Court 
held,  that  the  Bill  was  demurrable,  and  that  it  came  in  too  late  a  stage  of 
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Bill  will  not  be  permitted  to  be  filed,  whenever  the 
same  end  may  be  obtained  by  an  amendment.^ 


the  proceedings.  The  plaiotiff  should  either  have  amended  his  Bill  on  the 
defendant's  answering  it,  or  at  least  he  should  have  applied  to  the  Court 
for  leave  to  amend,  or  to  file  a  supplemental  Bill  in  an  earlier  stage  of  the 
proceedings.  Swan  v.  Swan,  8  Price,  R.  518,  623 ;  Gilh.  For.  Rom. 
109 ;  Colclough  v.  Evans,  4  Sim.  R.  76  ;  Dias  v.  Merle,  4  Paige,  R.  259. 
But,  although  the  party  has  not,  under  circumstances  of  this  sort,  a  right 
to  file  a  supplemental  Bill ;  yet  the  Court  will  sometimes  ex  mero  motu 
direct  such  a  Bill  to  be  filed,  if,  upon  the  hearing,  the  justice  of  the  case, 
in  its  own  opinion,  requires  it  to  be  done.  Mutter  V.  Chauvel,  5  Russ. 
R.  42.  See  Wood  v.  Mann,  2  Sumner,  R.  316.  Where  a  supplemental 
Bill  is  brought  afler  publication  in  the  original  cause,  witnesses  cannot 
be  examined  to  any  matter,  which  was  in  issue,  and  not  proved  in  the 
original  cause.  And  if  such  proofs  are  taken,  they  will  not  be  allowed  to 
be  read.  Hinde,  Ch.  Pract.  45  ;  Bagnal  v.  Bagnal,  Vin.  Abridg.  Chan- 
cery, 439,  pi.  8;  Cockburne  v,  Hussey,  1  Ridg.  Par.  C.  504.  In  Gilbert's 
For.  Rom.  108,  109,  the  Chancery  Practice  on  this  subject  is  shown  to 
have  had  its  origin  in  the  Civil  Law.  His  remarks  are  also  important  to 
the  more  full  exposition  of  the  reasons  and  restrictions  of  the  Chancery 
Practice.  "According  to  the  Civil  Law,"  says  he,  "the  plaintiff,  by 
leave  of  the  Court,  might  add  any  new  position  before  replication  ;  for  the 
replication  was  the  contestation  of  the  answer ;  and  therefore  after  the 
answer  was  contested,  there  could  be  no  positions,  but  they  went  on  to 
their  proofs.  But,  if  any  new  matter  was  discovered  after  replication, 
they  might,  by  leave  of  the  Court,  file  a  supplemental  Bill,  touching  any 
matter  of  fact,  that  was  discovered  ailer  such  replication  ;  for  the  supple- 
mental Bill  was  in  the  nature  of  a  new  cause,  which  might  be  brought, 
by  leave  of  the  Court,  afler  the  coniestatio  litis  in  the  former  cause ;  and 
the  Court  might  lengthen  the  time  for  publication,  aAer  such  supple- 
mental Bill  and  antfwer  came  in ;  because  the  prolongation  of  the  proba- 
tory terra  was  very  much  in  the  breast  of  the  Court.  But,  if  the  supple- 
mental Bill  be  moved  for  after  publication,  the  Court  never  gives  them 
leave  to  examine  any  thing,  that  was  in  issue  in  the  former  cause,  by  rea- 
son of  the  manifest  danger  of  subornation  of  perjury,  where  they  have  a 
sight  of  the  examinations  of  the  witnesses.  But,  for  matter  of  account, 
there  may  be  a  supplemental  Bill  after  publication,  because  they  examine 
to  such  matters  of  account  before  the  Master  or  deputy  after  publication. 

1  Mitf.  Eq.  PI.  by  Jeremy,  62.  It  is  not  any  objection  to  a  supple- 
mental Bill,  which,  by  the  former  practice  of  the  Court,  was  necessary  in 
order  to  obtain  the  object,  that  the  same  purpose  may  now  be  attained  by 
a  petition ;  for  tbis  only  gives  the  plaintiff  an  election,  and  does  not  de- 
prive him  of  the  right  to  file  a  supplemental  Bill.  Davies  v.  Williams, 
1  Sim.  R.  5  ;  Semple  v.  Price,  10  Sim.  R.  238. 

EQ.    PL.  46 
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^  334.  A  supplemental  Bill  may  also  be  proper,  in 
order  to  bring  before  the  Court  some  party,  who  is  a 
necessary  party  to  the  proceedings,  and  who  has  been 
omitted  to  be  introduced  at  the  stage  of  the  cause,  in 
which  an  amendment  for  this  purpose  may  be  made.^ 
In  such  a  case,  the  original  defendants  need  not  be 
made  parties  to  the  supplemental  Bill,  unless  they 
have  an  interest  in  the  supplemental  matter,  or  may 
be  affected  by  the  interest  of  the  new  party.* 

^  335.  Lord  Redesdale,  in  speaking  upon  the  sub- 
ject of  the  necessity  of  supplemental  Bills,  has  re- 
marked ;  "  This  is  particularly  the  case,  where,  after 
the  Court  has  decided  upon  the  suit  as  framed,  it  ap- 
pears necessary  to  bring  some  other  matter  before  the 
Court  to  obtain  the  full  effect  of  the  decision ;  or,  be- 
fore a  decision  has  been  obtained,  but  after  the  parties 
are  at  issue  upon  the  points  in  the  original  Bill,  and 
witnesses  have  been  examined  (in  which  case,  the 
practice  of  the  Court  will  not  generally  permit  an 
amendment  of  the  original  Bill),  some  other  point  ap- 
pears necessary  to  be  made,  or  some  additional  dis- 
covery is  found  requisite."  *  Thus,  for  example,  if  new 
charges  are  required  to  be  made,  in  order  to  obtain  a 

A  ad  this  is  from  the  necessity  of  the  thing,  because  the  charge  or  dis- 
charge must  be  made  up  privately  before  the  Master  or  deputy,  and  there- 
fore they  being  in  charge  and  discharge,  the  particulars  of  which  must  be 
proved,  such  accounts  being  now  kept  by  books  or  notes,  and  formerly 
by  scores  or  tallies  one  against  another.  And  therefore-  a  supplemental 
Bill  in  matters  of  account  is  seldom  refiised.  So,  likewise,  a  supplemental 
Bill  may  be  for  any  fact  discovered  after  publication  passed,  that  was  not 
in  issue  in  the  same  cause,  and  where  such  fact  might  vary  the  decree. 
But,  after  the  decree  is  pronounced  and  enrolled,  it  must  be  by  Bill  of 
review  and  reversal." 

1  Mitf.  Eq.  PL  by  Jeremy,  61,  62. 

3  Bignall  v.  Atkins,  6  Madd.  R.  369  ;  Ensworth  v.  Lambert,  4  John. 
Ch.  R.  605 ;  Jones  v.  Jones,  3  Atk.  217  ;  Holdsworth  v.  Holdsworth,  2 
Dick.  R.  799. 

3  Mitf.  Eq.  PI.  by  Jeremy,  55,  56,  and  the  cases  there  cited. 


^ 
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further  discovery,  or  a  material  fact  is  required  to  be 
put  in  issue,  which  was  not  in  the  cause  before,  such 
as  a  charge  of  fraud,  or  a  new  title,  the  object  cannot 
be  obtained  but  by  a  supplemental  BilL^  So,  new  par- 
ties, when  necessary,  may  be  added  by  a  supplemental 
Bill,  where  the  proceedings  are  in  a  state,  in  which 
the  object  cannot  be  obtained  in  any  other  way,^ 

§  336.  In  the  next  place,  when  new  events  or  new 
matters  have  occurred  since  the  filing  of  the  Bill,  a 
supplemental  Bill  is,  in  many  cases,  the  proper  mode 
of  bringing  them  before  the  Court;  for,  generally,  such 
facts  cannot  be  introduced  by  way  of  amendment  to 
the  Bill.'  But,  here,  we  are  to  understand,  that  such 
new  events,  or  new  matters,  do  not  change  the  rights 
or  interests  of  the  parties  before  the  Court  (for  then, 
properly  speaking,  the  Bill  is  not  simply  a  supplemen- 
tal Bill),  but  they  merely  refer  to  and  support  the 
rights  and  interests  already  in  the  Bill.  A  supple- 
mental Bill  may  also  be  brought,  not  only  to  insist 
upon  the  relief  already  prayed  for  in  the  original  Bill  ] 


1  Jones  V.  Jones,  3  Atk.  110  ;  Goodwin  v.  Goodwin,  3  Atk.  370 ;  Mitf. 
Eq  PI.  by  Jeremy,  62;  Cooper,  Eq.  PI.  73,  74;  Gilb.  For.  Rom.  108, 
109 ;  Stafford  v.  Hewlett,  1  Paige,  R.  SOO. 

^  Jones  V.  Jones,  3  Atk.  110,  and  the  cases  before  cited. 

3  Cooper,  Eq.  PI.  74  ;  Mitf.  Eq.  PI.  by  Jeremy,  61,  note  (e) ;  Hinde's 
Ch.  Pract.  42,  43  ;  3  Wooddes.  Lect.  33,  p.  375 ;  Gilb.  For.  Rom.  109  ; 
Crompton  ».  Wombwell,  4  Sim.  R.  628 ;  Wyatt,  Pr.  Reg.  88,  89 ;  Boeve 
V.  Skipwith,  2  Ch.  R.  142 ;  Barfield  o.  Kelly,  4  Russ.  R.  355;  Greenleaf 
V.  Queen,  1  Peters,  R.  148 ;  Candler  v.  Pettit,  1  Paige,  R.  168;  Stafford  v. 
Hewlett,  1  Paige,  R.  200.  In  Crompton  v.  Wombwell,  4  Sim.  R.  628, 
the  Vice-Chancellor  said ;  '*  It  has  been  admitted,  that  when  a  cause  is  in 
such  a  state,  that  the  Bill  cannot  be  amended,  a  supplemental  Bill  may 
be  filed.  Mr.  Pepeys  thinks,  that  that  cannot  be  done  except  when  the 
new  matter  will  vary  the  relief  prayed  by  the  original  Bill.  But  that  is 
not  the  only  case,  in  which  such  a  proceeding  may  be  taken ;  for  the  new 
matter  to  be  introduced  may  either  be  such,  as  will  vary  the  relief  prayed, 
or  such,  as  will  tend  to  prove  the  plaintiff's  right  to  that  relief."  Post, 
4  358 ;  Pinkos  v.  Peters,  5  Beav^i,  R.  253. 
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/ 


but  upon  other  relief,  where  facts,  which  have  since  oc- 
curred, may  require  it.  Thus,  if  pending  a  Bill  to  re- 
strain proceedings  at  law  upon  a  bill  of  exchange,  the 
holder  should  obtain  a  judgment  in  the  suit  at  law,  the 
plaintiff  in  Equity  may  file  a  supplemental  Bill,  stating 
the  facts,  and  praying  for  repayment  and  an  indemnity.* 
§  337.  In  regard  to  supplemental  Bills,  if  they  are 
brought  after  publication  in  the  original  cause,  to  bring 
before  the  Court  facts  and  circuipstances,  which  have 
since  occurred,  they  must  be  such  facts  and  circum- 
stances, as  are  material  and  beneficial  to  the  merits 
of  the  original  cause,  and  not  merely  such  as  bear  as 
evidence  upon  the  facts  in  issue  in  the  original  cause. 
For,  if  the  new  facts  and  circumstances  are  relied  on 
as  evidence  only,  to  establish  the  facts  in  issue  in  the 
original  cause,  they  should  not  be  brought  forward  by 
a  supplemental  Bill,  for  they  are  not  properly  supple- 
mental matter.  But  they  should  be  brought  forward  in 
another  form,  upon  an  application  to  the  Court  to  take 
the  examination  of  the  witnesses,  or,  if  discovery  is 
required,  by  filing  a  Bill  of  Discovery  for  the  purpose.' 


1  Pinkus  V.  Peters,  5  Beavan,  R.  253. 

3  Milner  v.  Harewood,  17  Yes.  145,  148,  149.  This  seems  to  be  the 
result  of  Lord  Eldon's  reasoning  in  this  case,  although  the  language  is 
somewhat  indeterminate.  On  this  occasion  his  Lordship  said ;  '^  This  is 
a  case  of  the  first  impression.  Suppose,  after  a  Bill  filed,  the  plaintiff 
and  defendant  met ;  and  the  defendant  expressly  stated  circumstances,  as 
facts ;  or  that  the  plaintiff  had  such  a  title ;  and  that  no  other  person  was 
present :  although  that  happened  afler  the  Bill  filed,  there  must  be  some 
mode  of  establishing  the  fact;  and  liberty  to  file  a  Bill  of  Discovery,  with 
a  vieiy  to  obtaia  an  admission  from  the  defendant.  Suppose  a  witness 
had  been  present,  and  the  defendant,  by  answer,  denies  the  conversation : 
the  plaintiff  must  in  some  way  have  the  benefit  of  that  evidence.  Yet  I 
do  not  recollect  an  instance,  where  the  discovery  of  a  circumstance,  that 
took  place  afler  the  replication,  as  in  this  case,  was  considered  so  mate- 
rial as  to  furnish  any  information  with  regard  to  the  mode  of  obtaining 
that  benefit."  Afterwards,  when  he  pronounced  his  final  judgment  upon 
the  two  points  stated  in  the  argument,  viz. :  (1*)  That  the  matter  stated 
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^  337,  a.  Hitherto  we  have  chiefly  considered  sup- 
plemental Bills  on  the  part  of  the  plaintiff.  But  they 
may  also  be  brought  on  behalf  of  the  defendant  in  the 
suit.  Where  the  matter  is  newly  discovered  evidence 
on  the  part  of  the  defendant,  after  the  cause  is  at  issue, 
or  after  publication  is  passed,  or  even  after  a  hearing 
or  decree,  the  defendant  may,  by  a  petition  to  file  a 
supplemental  Bill,  obtain  relief,  and  an  order  allowing 
him  to  introduce  the  new  evidence,  either  by  putting 
the  new  matter  at  issue,  or  by  enlarging  publication,  or 
by  a  rehearing,  as  the  particular  stage  of  the  cause,  at 
which  the  discovery  is  made,  may  require.* 

^  338.  In  the  next  place,  a  supplemental  Bill  may 
also  be  filed,  as  well  after,  as  before  a  decree  ;  and  the 
Bill,  if  after  a  decree,  may  be,  either  in  aid  of  the  de- 
cree, that  it  may  be  carried  fully  into  execution  ;  or 
that  proper  directions  may  be  given  upon  some  matter 
omitted  in  the  original  Bill,  or  not  put  in  issue  by  it, 
or  by  the  defence  made  to  it ;  or  to  bring  forward  par- 
ties before  the  Court ;  or  it  may  be  used  to  impeach 

waa  not  proper  for  a  sapplemental  Bill.  (2.)  Kit  was  proper,  that  it  was 
not  material,  he  added ;  '^  There  is  no  recollection  of  a  supplemental  Bill 
of  this  kind ;  and,  if  a  new  practice  is  to  be  settled,  the  strong  inclination 
of  my  opinion  is,  that,  when  the  particular  case  arises,  where  either  con- 
versation, or  admission  of  the  defendant,  becomes  material  after  answer 
or  replication ;  or,  as  in  this  instance,  after  examination  of  witnesses  in 
the  original  cause ;  or,  if  a  new  fact  happens  after  publication,  which  it  is 
material  to  have  before  the  Court  in  evidence,  when  the  original  cause  is 
heard ;  it  is  much  better,  that  the  examination  of  witnesses,  if  required, 
should  be  obtained  upon  a  special  application  for  the  opportunity  of  ex- 
amining, and  that  the  depositions  may  be  read  at  the  hearing;  or,  if 
diBCOTery  is  required,  that  the  party  should  file  a  Bill  for  that  purpose 
merely;  and,  if  relief  is  required,  that  the  answer,  comprehending  the 
discovery,  should  be  read  at  the  hearing  of  the  original  cause."  Ante, 
$S65,  a;  Post,  §  353. 

1  Baker  and  Wife  «.  Whiting,  Circuit  Court,  Maine,  May  Term,  1840; 
Banington  v.  O'Brien,  3  Ball  &  Beatt.  140  ;  Standish  v.  Radley,  2  Atk. 
R.  177 ;  Gould  «.  Tancred,  2  Atk.  R^  533 ;  Ante,  $  332,  335 ;  Post, 
(  393,  412,  413,421-423,  890. 
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the  decree,  which  is  the  peculiar  case  of  a  supple- 
mental Bill,  in  the  nature  of  a  Bill  of  Review,  of  which 
we  shall  treat  hereafter.^  But  where  a  supplemental 
Bill  is  brought  in  aid  of  a  decree,  it  is  merely  to  carry 
out  and  to  give  fuller  effect  to  that  decree,  and  not  to 
obtain  relief  of  a  different  kind  on  a  different  principle ; 
the  latter  being  the  province  of  a  supplementary  Bill 
in  the  nature  of  a  Bill  of  Review,  which  cannot  be  filed 
without  the  leave  of  the  Court.* 

^  338,  a.  But,  in  whatever  manner  a  supplemental 
Bill  is  brought  forward,  if  it  is  for  new  discovered  mat- 
ter, it  ought  to  be  filed  as  soon  as  practicable,  after  the 
matter  is  discovered.  For,  as  we  shall  presently  see, 
if  the  party  proceeds  to  a  decree  after  a  discovery  of 
the  facts,  upon  which  his  new  claim  is  founded,  he 
will  not  be  permitted  afterwards  to  file  a  supplemental 
Bill,  in  the  nature  of  a  Bill  of  Review,  founded  on  such 
facts.^  On  the  other  hand,  if  an  objection  is  meant  to 
be  taken  by  the  defendant,  that  a  supplemental  Bill 
brings  forward  matters,  which  might  have  been  intro- 
duced by  way  of  amendment,  or  at  an  earlier  period  of 
the  cause,  he  should  do  it  by  way  of  demurrer,  or  plea, 
or  answer,  to  the  supplemental  Bill.  It  will  be  too 
late  to  take  the  objection  at  the  hearing.^ 

§  339.  To  entitle  the  plaintiff  to  file  a  supplemental 
Bill,  and  thereby  to  obtain  the  benefit  of  the  former 
proceedings,  it  must  be  in  respect  to  the  same  title,  in 
the  same  person,  as  stated  in  the  original  Bill.*    Thus, 


1  Mitf.  Eq.  PI.  by  Jeremy,  69;  Wyatt,  Pr.  Reg.  88,  89 ;  Hinde'a  Ch. 
Pract.  43;  Poet,  §  412-488;  Hodaon  v.  Ball,  1  Phill.  Ch.  R.  177,  180. 

«  Hodson  ».  Ball,  1  Phill.  Ch.  R.  177 ;  Post,  §  361,  a,  421,  note,  422. 

3  Pendleton  v.  Fay,  3  Paige,  R.  294  ;  Post,  §  423.  See  Dias  v.  Merle, 
4  Paige,  R.  259;  Fulton  Bank  v.  New  York  and  Sharon  Canal  Co.  4 
Paige,  R.  127. 

^  Fulton  Bank  v.  New  York  and  Sharon  Canal  Co.  4  Paige,  R.  127. 

^  Ante,  §  336 ;  Post,  §  345,  346. 
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if  a  person  should  file  an  original  Bill,  as  heir  at  law 
of  the  mortgagor,  to  redeem ;  and  it  should  turn  out, 
upon  an  issue  and  hearing  of  the  cause,  that  he  is  not 
the  heir  at  law,  and  he  afterwards  purchases  the  title 
of  the  true  heir  at  law,  he  cannot  file  a  supplemental 
Bill  to  have  the  benefit  of  the  former  proceedings  ; 
for  he  claims  by  a  difierent  tide  from  that  asserted  in 
the  original  BiU.  His  true  course  would  be  to  file  an 
original  BiU.' 

^  340.  If  the  interest  of  a  plaintiffs  suing  in  autre 
droits  entirely  determines  by  death  or  otherwise,  and 
some  other  person  thereupon  becomes  entided  to  the 
same  property,  under  the  same  tide,  as  in  the  case  of 
new  assignees  under  a  commission  of  bankruptcy,  upon 
the  death  or  removal  of  former  assignees,  or  in  the  case 
of  an  executor  or  administrator,  upon  the  determination 
of  an  administration  durante  minori  (Btate^  or  pendente 
litej  the  suit  may  be  likewise  added  to  and  continued 
by  a  supplemental  Bill.^     For,  in  these  cases,  there  is 

^  Tonkin  v,  Lethbiidge,  Coop.  Eq.  R.  33 ;  Oldham  v.Eboral,  1  Coop. 
Sel.  Cas.  27;  Rylands  o.  La  Touche,  2  filigh,  R.  586;  Pilkington  v. 
Wignall,  2  Madd.  R.  240. 

^  Mitf.  Eq.  PI.  by  Jeremy,  4th  edit.,  64.  Lord  Redeadale  seems  to 
take  a  distinction  between  the  case  of  the  determination  of  the  interest  of 
a  plaintiOr  suing  in  autre  droit ,  (as  in  the  cases  stated  in  the  text,)  and 
the  case  of  the  determination  of  the  interest  of  a  plaintiff  suing  in  his  oton 
right f  (as  in  the  case  of  bankruptcy  of  a  plaintiff,)  holding,  that  in  the 
former  case,  the  party  succeeding  to  his  rights  must  sue  by  a  mere  sup- 
plemental Bill ;  and  in  the  latter  case,  by  an  original  Bill,  in  the  nature 
of  a  supplemental  Bill.  Post,  §  349 ;  Mitf.  Eq.  PI.  by  Jeremy,  4th  edit., 
65«  67,  72,  98.  It  does  not  seem  to  me,  that  there  is  any  well  founded 
distinction  between  the  cases.  In  each  case,  it  would  seem,  that  the  Bill 
should  be  an  original  Bill  in  the  nature  of  a  supplemental  Bill,  for  it 
brings  forward  new  interest^  by  new  parties.  And  I  cannot  but  think, 
that  some  confusion  on  the  subject  has  arisen,  from  the  authorities  not 
nicely  distinguishing,  in  their  language,  a  mere  supplemental  Bill  from 
an  original  Bill  in  the  nature  of  a  supplemental  Bill,  but  calling  each  by 
the  generic  name  of  a  supplemental  Bill.  Mr.  Cooper  (Coop.  Eq.  PI.  76 ; 
Post,  §  349,  note  4)  insists,  that  there  is  no  distinction  between  the  cases, 
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no  change  of  interest,  which  can  affect  the  questions 
between  the  parties,  but  only  a  change  of  the  person, 
in  whose  name  the  suit  must  be  prosecuted.^  And 
if  there  has  been  no  decree,  the  suit  may  proceed, 
after  the  supplemental  Bill  has  been  filed,  in  the  same 
manner  as  if  the  original  plaintiff  had  continued  such^ 
except  that  the  defendants  must  answer  the  supple- 
mental Bill,  and  either  admit  or  put  in  issue  the  tide  of 
the  new  plaintiff.^  But,  if  a  decree  has  been  obtained 
before  the  event,  on  which  such  a  supplemental  Bill 
becomes  necessary,  although  the  decree  be  only  a  de- 
cree nm,  there  must  be  a  decree  on  the  supplemental 
Bill,  declaring,  that  the  plaintiff  in  that  Bill  is  entitled 
to  stand  in  the  place  of  the  plaintiff  in  the  original 
Bill,  and  to  have  the  benefit  of  the  proceedings  upon 
it,  and  to  prosecute  the  decree,  and  take  the  steps 
necessary  to  render  it  effectual.^ 

§  340,  a.  So,  if  a  suit  should  be  brought  by  church 
wardens  of  a  parish  church,  to  restrain  a  person  from 
pulling  down  the  church-yard  wall,  and  their  office 
should  cease,  while  the  suit  is  pending,  and  successors 
in  office  are  appointed  in  their  stead,  they  may  file  a 
supplemental  Bill,  for  the  purpose  of  stating  facts, 
which  have  occurred  since  the  filing  of  the  Bill,  and 
may  join  their  successors  with  them  as  co-plaintiffs.* 

§  341.  So,  where  a  decree  directed  the  Master  to 
approve  of  a  setdement  on  a  wife  and  her  children; 


where  the  plaintiff,  sues  in  his  own  right,  or  in  aulYe  droit.  However,  in 
deference  to  Lord  Redesdale,  I  have  left  the  text  as  it  stands,  according 
to  the  very  language  used  by  him.  Post,  §  349,  note,  350,  note.  See 
Cooper,  Eq.  PI.  75,  76.  ^ 

1  Mitf.  Eq.  PI.  by  Jeremy,  4th  edit.,  64. 

3  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  64,  65;  Cooper,  Eq.  PI.  76;  Gilb,  For. 
Rom.  176;  Anon.  1  Atk.  88 ;  Brown  v.  Martin,  3  Atk.  218. 

^  Marriott  v,  Tarpley,  9  Sim.  R.  279. 
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but  before  the  report  was  made  the  wife  died ;  it  was 
held,  that  the  children  had,  by  a  supplemental  Bill,  a 
right  to  a  provision  out  of  the  property.^ 

^  342.  iSo,  if  the  interest  of  a  defendant  is  not  de- 
termined, and  only  becomes  vested  in  another  by  an 
event  subsequent  to  the  institution  of  a  suit,  as  in  the 
case  of  alienation  by  deed  or  devise,  or  by  bankruptcy 
or  insolvency,  the  defect  in  the  suit  may  be  supplied 
by  supplemental  Bill,  or  a  Bill  in  the  nature  of  a  sup- 
plemental Bill,  whether  the  suit  is  become  defective 
merely,  or  it  is  abated,  as  well  as  become  defective.^  For 

1  Lady  Elibank  v.  Montolieu,  5  Yes.  737;  S.  C.  10  Yes.  84;  Cooper, 
Eq.  PL  74. 

>  Mitf.  Eq.  PI.  by  Jeremy,  68 ;  Post,  §  349 ;  Sedgwick  v.  Cleaveland, 
7  Paige,  390.  On  this  occasion,  Mr.  Chancellor  Walworth  stated  the  dis- 
tinction between  a  voluntary  alienation  of  a  defendant  pendente  UU,  and 
an  involuntary  alienation  by  insolvency  or  bankruptcy,  by  operation  of  law. 
'*  In  the  case  of  the  defendants,"  (said  he,)  *'  whose  interest  in  the  subject- 
matter  of  the  litigation  becomes  vested  in  others,  pendente  lite,  without  an 
actual  abatement  of  the  suit,  a  distinction  is  very  properly  made  between 
the  transfer  of  that  interest  by  the  mere  voluntary  act  of  the  defendant,  as 
in  the  case  of  a  sale  or  assignment  in  the  ordinary  course  of  business, 
and  a  transfer  of  that  interest  by  operation  of  law,  as  upon  an  assignment 
in  bankruptcy  or  under  our  insolvent  acts.  In  the  first  case,  the  com- 
plainant is  not  bound  to  make  the  assignee  a  party,  although  he  may  do 
so,  if  he  deems  it  essential  to  the  relief,  to  which  he  may  be  entitled  against 
such  assignee.  But  in  the  last  case,  the  assignee,  who  has  become  such 
by  operation  of  law,  has  a  right  to  be  heard,' and  must  be  made  a  parly 
before  the  suit  can  be  further  proceeded  in.  The  reason  of  the  distinction 
is  obvious.  In  the  first  case,  the  assignee,  who  ia  a  mere  voluntary  pur- 
chaser, pendente  lite,  cannot  defeat  the  complainant's  rights,  or  delay  his 
proceedings,  by  such  purchase ;  for  if  he  could  do  so,  the  litigation,  by 
successive  assignments,  might  be  rendered  interminable.  He,  therefore, 
has  no  right  to  be  heard,  unless  he  brings  himself  befbre  the  Court  by  a 
supplemental  Bill,  in  the  nature  of  a  cross  Bill;  which  he  may  some- 
times do  to  protect  his  rights  as  such  assignee.  And  the  decree  in  the 
original  suit,  to  which  such  ttMignee  was  not  a  party,  will  bind  the  as- 
signed property  in  his  hands.  Neither  can  the  defendant,  who  has  made 
such  voluntary  assignment  subsequent  to  the  commencement  of  the  suit, 
urge  that  as  a  reason,  why  the  suit  should  not  proceed  against  him  in  the 
same  manner,  as  if  no  such  transfer  had  been  made.  In  the  other  case, 
the  assignee,  upon  whom  the  interest  of  the  defendant  has  been  cast  by 

£Q.  PL.  47 
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in  these  cases,  the  new  party  comes  before  the  Court 
exactly  in  the  same  plight  and  condition,  as  the  former 
party,  is  bound  by  his  acts,  and  may  be  subject  to  all 
the  costs  of  the  proceedings  from  the  beginning  of  the 
suit.^  But  the  distinction  is  constantly  to  be  borne  in 
mind  between  cases  of  voluntary  alienation  and  cases 
of  involuntary  alienation,  as  by  the  insolvency  or  bank- 
ruptcy of  the  defendant.  In  the  latter  cases,  the  as- 
signee must  be  made  a  party ;  in  the  former,  he  may 
or  may  not  at  the  election  of  the  plaintiff.^ 

^  343.  Having  thus  considered,  in  a  brief  manner, 
the  proper  cases  for  a  supplemental  Bill,  correcdy  so 


operation  of  law  for  the  benefit  of  others,  has  a  right  to  be  heard  for  the 
protection  of  that  interest.  And  the  whole  legal  and  equitable  interest 
therein,  which  formerly  belonged  to  the  defendant,  being  vested  in  such 
assignee  by  the  mere  operation  of  the  law  itself,  he  will  not  be  legally  or 
equitably  bound  by  a  decree,  to  which  he  is  not  a  party.  (Deas  o.  Thome, 
3  John.  Rep.  544.)  The  reasons  for  this  difference  between  the  two  cases 
do  not  exist  in  relation  to  the  transfer  of  the  interest  of  the  complainant ; 
and  where  the  adverse  party  makes  the  objection  to  his  proceeding  in  his 
own  name  without  bringing  the  assignee  before  the  Court.  The  party, 
whose  interest  in  the  subject-matter  of  the  suit  has  become  divested  pen- 
dente lite,  can  only. object  to  the  proceedings  of  his  adversary  in  the  suit, 
where  such  interest  has  become  vested  in  another  by  operation  of  law,  and 
not  by  his  own  mere  voluntary  act.  But  where  the  party,  who  has  as- 
signed the  whole  or  a  part  of  his  interest  in  the  subjectrmatter  of  the 
suit,  attempts  to  take  any  active  proceeding  therein,  the  adverse  party  may 
object  to  such  proceeding ;  on  the  ground,  that  the  suit  has  become  abated 
or  defective  as  to  such  assignor,  so  that  the  same  cannot  be  proceeded  in, 
nntil  the  assignee  is  made  a  party.  Perhaps  there  may  be  some  excep- 
tions to  this  rule,  particularly  where  the  adverse  party,  after  he  becomes 
acquainted  with  the  fact  of  such  assignment,  does  some  act,  or  takes  some 
proceeding  in  the  cause,  on  his  part,  which  amounts  to  a  legal  waiver  of 
his  right  to  urge  the  objection,  that  the  suit  had  abated  or  become  defect- 
ive by  reason  of  the  transfer  of  interest." 

1  Mitf.  Eq.  PI.  by  Jeremy,  68 ;  Whitcon*  v,  Minchin,  5  Madd,  R.  91 ; 
Foster  v.  Deacon,  6  Madd.  R.  59 ;  Wyatt,  Pr.  Reg.  91 ;  Sedgwick  v, 
Cleaveland,  7  Paige,  R.  290-292;  Post,  §  349. 

2  Sedgwick  t>.  Cleaveland,  7  Paige,  R.  290,  291;  Supra,  note;  Ante, 
$  136,  340  and  note;  Post,  §  351 ;  2  Story  on  Eq.  Jurisp.  §  908.  See 
Turner  v,  Wight,  4  Beavan,  R.  40 ;  Post,  §  349. 
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called,  let  us  now  proceed  to  a  statement  of  the  true 
frame  and  structure  thereof.  A  supplemental  Bill  must 
state  the  original  Bill,  and  the  proceedings  thereon; 
and  if  the  supplemental  Bill  is  occasioned  by  an  event, 
subsequent  to  the  original  Bill,  it  must  state  that  event, 
and  the  consequent  alteration  with  respect  to  the  par- 
ties ;  and,  in  general,  the  supplemental  Bill  must  pray, 
that  all  the  defendants  may  appear  and  answer  to  the 
charges  it  contains.^  For,  if  the  supplemental  Bill  is 
not  for  a  discovery  merely,  the  cause  must  be  heard 
upon  the  supplemental  Bill  at  the  same  time,  that  it  is 
heard  upon  the  original  Bill,  if  it  has  not  been  before 
heard ;  and  if  the  cause  has  been  before  heard,  it  must 
be  further  heard  upon  the  supplemental  matter.^  If, 
indeed,  the  alteration  or  acquisition  of  interest  hap- 
pens to  a  defendant,  or  a  person  necessary  to  be  made 
a  defendant,  the  supplemental  Bill  may  be  exhibited 
by  the  plaintiff  in  the  original  suit  against  such  per- 
son  alone,  and  may  pray  a  decree  upon  the  particular 
supplemental  matter  aUeged  against  that  person  only ; 
unless,  which  is  frequently  the  case,  the  interests  of 
the  other  defendants  may  be  affected  by  that  decree.' 
But  it  is  not  necessary  for  the  plaintiff,  when  he  files 
a  supplemental  Bill,  to  state  in  it  all  the  circumstances 
of  the  case  at  length.  All,  that  is  requisite,  is,  that 
he  should  state  so  much  of  the  case  as  shows,  that 
there  was  an  Equity  in  it.^  Where  a  supplemental 
Bill  is  merely  for  the  purpose  of  bringing  formal  par- 
ties before  the  Court  as  defendants,  the  parties  defend- 
ants to  the  original  Bill  need  not  in  general  be  made 
parties  to  the  suppleiuental  Bill.^     And,  in  general,  if 

1  Mitf.  Eq.  PI.  by  Jeremy,  76.  «  Rid. 

'  Ibid. ;  Ante,  §  334. 

*  Vigers  r.  Lord  Audley,  9  Simons,  R.  79,  77. 

^  Mitf.  Eq.  PI.  by  Jeremy,  75,  76,  and  casea  there  cited;  Cooper,  Eq 
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new  parties  are  brought  before  the  Court  upon  a  sup- 
plemental Bill,  the  original  defendants  need  not  be 
made  parties  to  the  supplemental  Bill,  unless  they  have 
an  interest  in  the  supplemental  matter;^  or  their  in- 
terests require  that  the  new  defendant  should  be  a 
party  to  the  suit.^  The  facts,  too,  brought  forward  by 
the  supplemental  Bill,  should  be  material  to  the  matters 
in  controversy;  for  if  they  are  not,. a  demurrer  will  lie 
to  the  supplemental  Bill.' 

^  344.  If  a  supplemental  Bill  to  a  Bill  to  perpetuate 
testimony  is  filed  after  the  examination  of  the  witnesses 
under  the  original  Bill  has  been  completed,  and  the 
commission  is  closed,  for  the  purpose  of  the  further 
examination  of  witnesses,  upon  the  ground,  that  new 
material  facts  have  been  discovered  since  the  filing  of 
the  former  Bill,  it  will  not  be  sufQcient  to  make  such 
an  allegation  in  general  terms,  but  the  supplemental 
Bill  must  state,  what  such  new  material  facts  are,  as  is 
done  upon  original  Bills  in  such  cases.^ 

^  345.  Secondly,  an  original  Bill  in  the  nature  of 
a  supplemental  Bill.  This  division  is  founded  rather 
upon  formal  technical  principles,  than  upon  any  sub- 
stantial difference  from  a  supplemental  Bill,  properly 
so  called.     Indeed,  in  the  books  they  are  usually  conr 

PI.  83,  84;  Ante,  §  334.  See  the  forms  ia  Van  Heyth.  Eq.  Drafts.  338 
-340;  Hinde,  Ch.  Pract.  43,44;  Bignall  v.  Atkins,  6  Madd.  R.  369; 
Brown  v.  Martin,  3  Atk.  217. 

1  Bignall  o.  Atkins,  6  Madd.  R.  360;  Ensworth  v,  Lambert,  4  John. 
Ch.  R.  605 ;  Ante,  §  334.     See  Baker  v.  Holland,  3  Hare,  R.  68,  73.     ' 

9  Jones  V,  Howells,  2  Hare,  R.  342. 

3  Milner  v.  Harewood,  17  Ves.  144;  Adams  «.  Dowding,  2  Madd. 
R.  63. 

^  Knight  V.  Knight,  4  Madd.  R.  1.  If  new  evidence  has  been  dis- 
covered since  the  commission  was  closed,  as  to  the  facts  stated  in  the 
original  Bill,  the  proper  course  would  be,  not  to  a  file  a  supplemental 
Bill,  but  to  apply  to  the  Court  for  permission  to  examine  the  new  wit- 
nesses.   Ibid. 
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founded  together.^  The  most  prominent  distinction 
between  them,  however,  seems  to  be,  that  a  supple* 
mental  Bill  is  properly  applicable  to  those  cases  only, 
where  the  same  parties,  or  the  same  interests,  remain 
before  the  Court;  whereas,  an  original  Bill,  in  the 
nature  of  a  supplemental  Bill,  is  properly  applicable, 
when  new  parties,  with  new  interests,  arising  from 
events  since  the  ini^titution  of  the  suit,  are  brought  be* 
fore  the  Court.* 

^  346.  Thus,  for  example,  when  any  event  happens, 
subsequent  to  the  time  of  filing  an  original  Bill,  which 
gives  a  new  interest  in  the  matter  in  dispute  to  any  per- 
son not  a  party  to  the  Bill,  such  as  the  birth  of  a  tenant 
in  tail ;  or  which  gives  a  new  interest  to  a  party,  upon 
the  happening  of  some  other  contingency ;  the  defect 
may  be  supplied  by  a  Bill,  which  is  usually  called  a 
supplemental  Bill,  and  is  in  fact  merely  so  with  re- 
spect to  the  rest  of  the  suit,  although  with  respect  to  its 
immediate  object,  and  against  any  new  party,  it  has 
in  some  degree  the  effect  of  an  original  Bill.'  If  any 
event  happens,  which  occasions  any  alteration  in  the 
interest  of  any  of  the  parties  to  a  suit,  and  does  not 
deprive  a  plaintiff,  suing  in  his  own  right,  of  his  whole 
interest  in  the  subject,  as  in  the  case  of  a  mortgage  or 
other  partial  change  of  interest ;  or,  if  a  plaintiff,  suing 
in  his  own  right,  is  entirely  deprived  of  his  interest, 
but  he  is  not  the  sole  plaintiff;  the  defect  arising  from 
either  event  may  be  supplied  by  a  Bill  of  the  same 

^  Mr.  Cooper  treats  of  both  of  them  under  the  same  head  ;  Cooper,  £q. 
PI.  62 ;  and  although  Lord  Redesdale  has  made  a  formal  division  of  them ; 
yet  in  discussing  them,  he  has  mixed  the  cases  together  without  any  at- 
tempt to  arrange  them  into  separate  heads.  Mitf.  Eq.  PI.  by  Jeremy, 
61-76.  See  also  Russell  v.  Sharp,  1  Yes.  &  B.  500 ;  Randall  v.  Mun- 
ford,  18  Yes.  424. 

a  Cooper,  Eq.  PI.  75,  76 ;  Ante,  ^  336,  339. 

3  Mitf.  Eq.  PI.  by  Jeremy,  63. 
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kind,  which  is  likewise  commonly  termed,  and  is,  in 
some  respects,  a  supplemental  Bill  merely,  although  in 
other  respects,  and  especially  against  any  new  party, 
it  has  also  in  some  degree  the  effect  of  an  original  Bill.^ 
In  all  these  cases,  the  parties  to  the  suit  are  able  to 
proceed  in  it  to  a  certain  extent,  although  from  the  de- 
fect arising  from  the  event,  subsequent  to  the  filing  of 
the  original  Bill,  the  proceedings  ^re  not  sufficient  to 
attain  their  full  object.^  The  Bill  here  spoken  of,  is 
properly  called  an  original  Bill,  in  the  nature  of  a  sup- 
plemental Bill ;  because  it  is  original,  as  to  the  new 
parties  and  new  intersts;  and  it  is  in  some  sort  supple- 


1  Mitf.  Eq.  PI.  by  Jeremy,  63. 

2  Mitf.  Eq.  PI.  by  Jeremy,  63,  64,  72,  98!  Sir  Thomas  Plumer,  in 
commenting  on  this  passage,  in  Adams  v.  Dowding,  2  Madd.  R.  53,  used 
the  following  language;  *^ If  merely  relevant  events,  happening  subse- 
quent to  the  filing  of  a  Bill,  makes  a  supplemental  Bill  necessary,  it  is 
necessary  in  this  case ;  but  it  is  not  all  relevant  events  posterior  to  a  Bill, 
that  render  a  supplemental  Bill  necessary.  It  can  seldom  be  necessary, 
where  the  Bill  is  for  an  account.  When  a  Bill  is  filed  for  an  account  of 
tithes,  an  account  is  taken  of  the  receipts  posterior  to  the  original  Bill ; 
and  it  never  was  supposed,  that  a  supplemental  Bill  was  necessary,  be- 
cause tithable  matter  had  been  received  subsequent  to  the  filing  of  the 
original  Bill.  It  may  be  asked,  what  limit  is  there?  When  is  a  supple- 
mental Bill  necessary?  Lord  Redesdale  has  clearly  shown,  that  it  is  not 
merely,  because  an  event  has  happened  posterior  to  the  original  Bill,  that 
a  supplemental  Bill  becomes  necessary.  He  says ;  *  When  any  event  hap- 
pens subsequent  to  the  time  of  filing  an  original  Bill,  which  gives  a  new 
interest  in  the  matter  in  dispute  to  any  person^  not  a  party  to  the  Bill;  as 
the  birth  of  a  tenant  in  tail,'  &c,  a  supplemental  Bill  may  be  filed.  The 
proposition  is  qualified  by  the  words,  Ogives  a  nexo  interest,^  And  in 
another  passage,  he  says ;  *  A  supplemental  Bill  must  state  the  original 
Bill  and  the  proceedings  thereon ;  and  if  the  supplemental  Bill  is  occa- 
sioned by  an  event  subsequent  to  the  original  Bill,  it  must  state  that  event, 
and  the  consequent  alteration  with  respect  to  the  parties,^  Are  there  any 
new  parties  brought  forward  by  this  supplemental  Bill  ?  None.  If  a  sup- 
plemental Bill  is  filed  before  a  decree  on  the  original  Bill,  both  Bills  are 
heard  together ;  if  tfter  a  decree,  then  the  cause  is  heard  upon  the  supple- 
mental Bill  only.  If  this  supplemental  Bill  had  been  filed  after  a  decree, 
what  other  decree  could  have  been  made,  except  what  had  already  been 
made  in  the  original  suit?  "  See  also  Gilb.  For.  Rom.  109. 
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mental  also,  as  being  an  appendage  to  the  former  Bill, 
as  to  the  old  parties  and  the  old  interests.^ 

^  347.  Upon  the  same  ground,  where  a  husband 
and  wife  are  defendants  to  a  Bill,  if  by  the  death  of 
the  husband  a  new  interest  arises  to  the  wife,  the  suit 
becomes  defective ;  and  an  original  Bill  in  the  nature 
of  a  supplemental  Bill  becomes  necessary  to  bring  that 
interest  before  the  Court ;  for  she  is  not  bound  by  the 
answer  put  in  during  her  coverture.^ 

§  348.  Upon. the  same  ground,  if  a  person,  pendente 
litCj  becomes  assignee  of  the  interest  of  a  party  in  the 
suit,  and  wishes  to  be  admitted  to  take  part  in  it,  be 
must  bring  forward  his  claim  by  an  original  Bill,  in 
the  nature  of  a  supplemental  Bill.^ 

^  349.  So,  if  a  sole  plaintiff,  suing  in  his  own  right, 
is  deprived  of  his  whole  interest  in  the  matters  in  ques- 
tion, by  an  event  subsequent  to  the  institution  of  a 
suit,  as  in  the  case  of  a  bankrupt  or  insolvent  debtor, 
whose  whole  property  is  transferred  to  assignees ;  *  or 
in  such  a  suit  the  plaintiff  assigns  his  whole  interest  to 
another ;  the  plaintiff  in  either  case  being  no  longer 
able  to  prosecute  the  suit  for  want  of  interest,  and  his 
assignees  claiming  by  a  tide,  which  may  be  litigated, 
the  benefit  of  the  proceedings  cannot  be  obtained  by  a 
mere  supplemental  Bill ;  but  it  must  be  sought  by  an 
original  Bill  in  the  nature  of  a  supplemental  Bill.^ 


1  Cooper,  Eq.  PL  75,  76;  Mitf.  Eq.  PI.  by  Jeremy,  99;  Hinde,  Ch. 
Pract.  44 ;  Ante,  §  340  and  note. 

3  Mole  V.  Smith,  1  Jac.  &  Walk.  645. 

3  Foeter  v.  Deacon,  6  Madd.  R.  69. 

*  See  Lee  v.  Lee,  1  Hare,  R.  621 ;  Ante,  §  328,  329,  342. 

fi  Mitf.  Eq.  PL  by  Jeremy,  65, 67,  72,  98.  See  also  Anon.  1  Atk.  88 ; 
Wyatt,  Pr.  Reg.  89;  Sedgwick  ».  Cleaveland,  7  Paige,  R.  287,  290.  On 
this  occasion,  Mr.  Chancellor  Walworth  examined  the  doctrine  at  large, 
and  said ;  "  If  this  had  been  the  case  of  an  assignment  by  the  complain- 
ant under  the  insolvent  acts,  there  could  have  been  no  possible  doubt,  that 
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§  350.  And  if,  by  any  event,  the  whole  interest  of  a 
defendant  is  entirely  determined,  and  the  same  interest 

the  suit  had  abated ;  or  rather  that  it  had  become  so  defective,  that  the 
complainant  could  not  proceed  any  further  in  his  own  name  against  the 
defendant,  if  the  latter  had  thought  proper  to  raise  the  objection.  This 
Court  requires  the  real  parties  in  interest  to  bring  the  suit,  except  in  cer- 
tain cases,  where  the  complainant  represents  the  rights  of  those,  for  whom 
the  suit  is  brought,  both  legally  and  equitably,  as  in  the  case  of  executors, 
or  of  trustees,  or  assignees  under  the  insolvent  acts.  And  where  the  sole 
complainant,  who  originally  brought  the  suit  in  his  own  name  and  not  in 
autre  droit ,  is  discharged  under  the  insolvent  acts,  and  makes  an  assign- 
ment of  his  property  for  the  benefit  of  his  creditors,  the  assignee  must  be 
made  a  party  before  the  suit  can  be  further  proceeded  in.  (Williams  v. 
Kinder,  4  Yes.  Rep.  387.)  The  proper  coarse  for  the  defendant,  in  such 
a  case,  if  he  wishes  to  have  the  suit  proceeded  in,  or  put  an  end  to,  is  to 
apply  to  the  Court  for  an  order,  that  the  assignee  file  a  supplemental  Bill, 
in  the  nature  of  a  Bill  of  revivor,  within  such  time. as  shall  be  prescribed 
by  the  Court  for  that  purpose,  or  that  the  complainant^s  Bill  be  dismissed. 
And  notice  of  such  application  should  be  served  upon  the  assignee,  as 
well  as  upon  the  complainant  in  the  original  suit.  (Porter  v.  Cox,  5  Madd. 
Rep.  80.)  This  proceeding  is  in  analogy  also  to  the  statutory  direction 
in  case  of  the  abatement  of  a  suit  by  the  death  of  the  sole  complainant, 
where  his  representatives  neglect  to  revive  the  suit.  (3  R.  S.  185,  ^  [118] 
124.)  From  the  report  of  the  case  of  Massey  v.  Gillelan,  1  Paige,  R. 
644,  it  would  seem  to  have  been  decided,  that  the  suit  might  be  contin- 
ued, as  at  law,  in  the  name  of  the  original  complainant,  upon  his  giving 
security  for  costs.  The  question,  however,  as  to  the  right  of  the  com- 
plainant to  proceed  without  bringing  the  assignees  before  the  Court  by  a 
supplemental  Bill,  was  neither  raised  nor  considered,  in  that  case ;  as  the 
defendant  merely  asked,  that  the  suit  should  not  be  permitted  to  proceed 
in  the  name  of  the  insolvent  debtor,  unless  security  for  costs  was  filed. 
But  in  the  subsequent  case,  of  Garr  v.  Gomez,  in  the  Court  for  the  Cor- 
rection of  Errors,  9  Wend.  R.  649,  the  principle,  that  the  suit  becomes 
defective  in  such  a  case,  and  cannot  be  proceeded  in,  if  objected  to  by  the 
defendant,  until  the  assignees  are  brought  before  the  Court,  is  distinctly 
recognized.  It  is  proper  also  to  remark,  that  in  the  case  of  an  assignment 
under  the  bankrupt  or  insolvent  acts,  the  suit  is  not  strictly  abated,  even 
as  to  the  complayiant ;  but  is  merely  become  so  defective,  that  he  cannot 
proceed  therein,  until  the  assignee  is  brought  before  the  Court.  And  the 
assignee  becomes  so  far  the  legal  and  equitable  representative  of  the  rights 
of  the  complainant,  that  upon  a  new  and  supplemental  BOl  in  the  nature 
of  a  Bill  of  revivor  and  supplement  being  filed  by  the  assignee,  to  continue 
the  proceedings  in  his  own  name,  it  is  not  necessary  to  make  the  former 
complainant  a  party  thereto ;  which  would  be  necessary  in  the  case  of  an 
assignment  of  only  a  part  of  the  interest  of  the  complainant  in  the  subject- 
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is  become  vested  in  another,  by  a  title  not  derived 
from  the  former  party,  as  in  the  case  of  a  succession  to 

matter  of  the  suit.  The  complainant,  however,  who  has  still  an  interest 
in  having  his  debts  paid  out  of  the  assigned  property,  or  at  least  has  an 
inteTjestin  the  surplus,  if  there  should  be  any,  is  not  obliged  to  abandon 
the  suit  absolutely,  if  the  suit  is  necessary  for  his  protection ;  although 
the  assignee  refuses  to  proceed  therein,  without  making  any  compromise 
of  the  suit  with  the  defendant.  In  that  case,  the  complainant  may  pro- 
ceed in  his  own  name ;  but  as  the  assignee  has  become  a  necessary  party 
as  to  all  subsequent  proceedings  in  the  suit,  the  complainant  must  bring 
him  before  the  Court  by  a  supplementary  Bill.  (Mitford's  Equity  Plead. 
66,  4th  Lond.  edit. ;  Story's  Eq.  PI.  282,  note;  2  John  Ch.  Rep.  18.) 
In  such  a  case,  however,  the  complainant  might  be  required  to  file  secu- 
rity for  costs,  as  directed  by  the  third  subdivision  of  the  first  section  of  the 
title  of  the  revised  statutes  relative  to  security  for  the  payment  of  costs. 
(2  R.  S.  620.)  "  See  Ante,  §  156,  342 ;  MUls  «.  Hoag,  7  Paige,  R.  18 ; 
Binks  V.  Sinks,  2  Bligh,  R.  503.  Mr.  Cooper  insists,  that  there  is  no  dif- 
ference between  the  case  of  a  plaintiff  suing  in  autre  droits  and  that  of  a 
plaintiff  suing  in  his  own  right,  as  to  the  right  to  maintain  a  supplemen- 
tal Bill.  His  language  is;  '*  And  although  Lord  Redesdale,  in  his  Trea- 
tise, takes  a  distinction  between  a  sole  plaintiff  suing  in  autre  droits  and  a 
sole  plaintiff  suing  in  his  own  right,  laying  it  down,  that,  in  the  first  case, 
if  the  interest  determines  by  death  or  otherwise,  and  some  other  person 
thereupon  becomes  entitled  to  the  same  property  under  the  same  title,  as 
new  assignees  of  a  bankrupt,  that  the  suit  may  be  continued  by  a  supple- 
mental Bill ;  but  that  in  the  other  case  of  a  sole  plaintiff  suing  in  his  own 
right,  as  in  the  case  of  a  bankrupt  qr  insolvent  debtor,  whose  whole  prop- 
erty is  transferred  to  assignees,  the  benefit  of  the  proceedings  cannot  be 
had  by  or  against  the  assignees  by  a  supplemental  Bill,  but  must  be  sought 
by  an  original  Bill ;  yet,  with  great  deference  to  so  high  an  authority,  I 
must  observe,  that  this  distinction  certainly  is,  in  the  case  of  bankruptcy, 
and  some  others,  now  disregarded  in  practice,  and  which  practice  seems 
sanctioned  by  the  later  authorities."  Cooper,  Eq.  PI.  76 ;  Ante,  §  340, 
note.  Whether  a  suit  in  Equity  is  abated  by  the  bankruptcy  of  the  plain- 
tiff, as  well  as  defective,  has  been  a  matter  of  doubt.  But  it  seems  now 
thought,  that  the  weight  of  authority  is,  that  it  is  defective  merely,  and 
that  the  assignees  may  be  brought  forward  by  a  supplemental  Bill.  See 
Cooper,  Eq.  PI.  76,  77;  Mitf.  Eq.  PI.  by  Jeremy,  65  and  note  (0,  66 
and  notes,  67;  Lee  r.  Lee,  1  Hare,  621  ;  Ante,  §  329.  Lord  Redesdale's 
language  is;  '^  If  a  commission  of  bankrupt  issues  against  any  party  to  a 
suit,  or  he  is  discharged  as  an  insolvent  debtor,  his  interest  in  the  subject 
is,  unless  he  is  a  mere  trustee,  generally  transferred  to  his  assignees ;  and 
to  bring  them  before  the  Court  a  supplemental  Bill  is  necessary  ;  to  which 
the  bankrupt  or  insolvent  debtor  is  not  usually  required  to  be  a  party,  al- 
though a  bankrupt  may  dispute  the  validity  of  the  commission  issued 
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a  bishopric  or  benefice,  or  in  the  case  of  the  determi- 
nation of  an  estate  tail,  and  the  vesting  of  a  subsequent 
remainder  in  possession,  the  benefit  of  the  suit  against 
the  person,  becoming  entitled  by  the  event  described, 
must  also  be  obtained  by  an  original  Bill  in  the  nature  of 
a  supplemental  Bill ;  although,  if  the  defendant,  whose 
interest  ^as  thus  determined,  is  not  the  sole  defendr 
ant,  the  new^  Bill  is  supplemental  to  the  rest  of  the 
suit,  and  is  so  termed  and  considered.^    The  same  rule 

against  him.  Bat,  if  plaintiff,  a  bankrupt  may  proceed  himself  in  the 
suit,  if  he  disputes  the  validity  of  the  commission ;  or  a  bankrupt  or  in- 
solvent may  proceed,  if  the  suit  is  necessary  for  his  protection;  or  if  his 
assignees  do  not  think  fit  to  prosecute  the  suit,  and  he  conceives,  that  it  is 
for  his  advantage  to  prosecute  it.  Under  those  circumstances,  however, 
he  must  bring  the  assignees  before  the  Court  by  supplemental  Bill,  as  any 
benefit,  which  may  be  derived  from  the  suit,  must  be  subject  to  the  de- 
mands of  the  assignees,  unless  he  seeks  his  personal  protection  only 
against  a  demand,  which  cannot  be  proved,  or  which  the  person  making 
the  demand  may  not  think  fit  to  prove,  under  the  commission  issued 
against  the  bankrupt,  or  from  which  the  insolvent  debtor  may  not  be  dis- 
charged." Lord  £ldon,'in  alluding  to  cases  of  bankruptcy,  used  the  fol- 
lowing language  in  Randall  v.  Munford,  18  Yes.  427,  428: — ^'This 
Court,  however,  without  saying,  whether  bankruprtcy  is  or  is  not  strictly 
an  abatement,  has  said,  that  according  to  the  course  of  the  Court,  the  suit 
has  become  as  defective,  as  if  it  waS  abated ;  and  as  the  assignees  will 
have  the  benefit  of  the  suit,  and  assuming  in  practice,  that  he,  who  is  a 
bankrupt,  will  continue  so,  the  course,  which  the  Court  has  taken,  is  to 
require  him  to  bring  his  assignees  before  it  by  Bill  of  Revivor,  or  supple- 
mental Bill  in  the  nature  of  a  Bill  of  Revivor,  or  by  whatever  name  it  is 
called.  And  the  Court  supposing,  that  the  bankrupt  will  find  the  means 
of  giving  the  assignees  notice,  and  not  troubling  itself  with  that  difficulty, 
dissolves  the  injunction,  frequently  with  great  injustice,  if  they  do  not 
come  here.'*  In  Harrison  v.  Ridley,  Com.  R.  589,  a  Bill  by  the  assign- 
ees of  an  insolvent  debtor  was  called  an  original  Bill  ia  the  nature  of  a 
Bill  of  Revivor. 

1  MiU*.  Eq.  PI.  by  Jeremy,  67, 68, 72, 98.  See  Foster  v.  Deacon,  6  Madd. 
R.  59;  Lloyd  v.  Johnes,  9  Yes.  54;  Oldham  v.  Eboral,  1  Coop.  Sel. 
Cas.  27.  Lord  Redesdale  has  in  another  passage  repeated  the  doctrine 
stated  in  this  and  the  preceding  section,  with  some  additional  explanations. 
He  says ;  *'  If  the  interest  of  a  plaintifiT  or  a  defendant,  suing  or  defend- 
ing in  his  own  right,  wholly  determines,  and  the  same  property  becomes 
vested  in  another  person  not  claiming  under  him,  as  in  the  case  of  an  ec- 
clesiastical person  succeeding  to  a  benefice,  or  a  remainder-man  in  a  set- 
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will  apply  to  a  case,  where,  pending  a  suit  against 
the  trastees  of  a  charity,  some  of  the  trustees  die,  and 


dement  becomingf  entitled  upon  the  death  of  a  prior  tenant  ander  the  same 
settlement,  the  suit  cannot  be  continued  by  Bill  of  ReviYor,  nor  can  its 
defects  be  supplied  by  a  supplemental  Bill.    For  though  the  successor  in 
the  first  case,  and  the  rei^ainder-man  in  the  second,  have  the  same  proper- 
ty, which  the  predecessor,  or  prior  tenant,  enjoyed ;  yet  they  are  not  in 
many  cases  bound  by  his  acts,  nor  have  they  in  some  cases  precisely  the 
same  rights.     But,  in  general,  by  an  original  Bill  in  the  nature  of  a  sup- 
plemental Bill,  the  benefit  of  the  former  proceedings  may  be  obtained.    If 
the  party,  whose  interest  is  thus  determined,  was  not  the  sole  plaintiff  or 
defendant,  or  if  the  property,  which  occasions  a  Bill  of  this  nature,  af- 
fects only  a  part  of  the  suit,  the  Bill  as  to  the  other  parties,  and  the  rest 
of  the  suit,  is,  as  has  been  before  observed,  supplemental  only.    There 
seems  to  be  this  difference  between  an  original  Bill  in  the  nature  of  a  Bill 
of  Revivor,  and  an  original  Bill  in  the  nature  of  a  supplemental  Bill. 
Upon  the  first,  the  benefit  of  the  former  proceedings  b  absolutely  ob- 
tained, so  that  the  pleadings  in  the  first  cause,  and  the  depositions  of  wit- 
nesses, if  any  have  been  taken,  may  be  used  in  the  same  manner,  as  if 
filed,  or  taken  in  the  second  cause ;  and  if  any  decree  has  been  made  in 
the  first  cause,  the  same  decree  shall  be  made  in  the  second.     But  in  the 
other  case  a  new  defence  may  be  made ;  the  pleadings  and  depositions 
cannot  be  used  in  the  same  manner,  as  if  filed  or  taken  in  the  same  cause ; 
and  the  decree,  if  any  has  been  obtained,  is  no  otherwise  of  advantage, 
than  as  it  may  be  an  inducement  to  the  Court  to  make  a  similar  decree." 
Mitf.  £q.  PI.  by  Jeremy,  72,  73.     Lord  Eldon,  in  coomienting  on  this 
passage,  in  Lloyd  o.  Johnes,  9  Yes.  64, 55,  used  the  following  language :  — 
**  With  respect  to  the  passage,  in  which  it  is  supposed  there  is  some  ob- 
scurity, I  may  say,  upon  the  authority  of  Lord  Redesdale  himself,  it  is  not 
very  easily  to  be  removed ;  nor  capable  of  being  removed  by  stating  any 
judgment  authorizing  that  passage.    The  proposition,  that  in  general,  by 
an  original  Bill  in  the  nature  of  a  supplemental  Bill,  the  benefit  of  the 
former  proceedings  may  be  obtained,  is  properly  so  restrained.    It  cannot 
be  always ;  for  undoubtedly  the  Equities,  as  against  one  tenant  in  tail  and 
another,  not  applying  to  tiie  case  of  contract  with  the  former,  may  have 
very  different  effects  with  reference  to  the  interest  derived  out  of  that 
donum,  out  of  which  both  estates  tail  are  derived.    In  the  distinction 
stated  between  an  original  Bill  in  the  nature  of  a  Bill  of  Revivor,  and  an 
original  Bill  in  the  nature  of  a  supplemental  Bill,  Lord  Redesdale  does 
not  say,  that  in  the  latter  the  pleadings  and  depositions  in  the  first  cause 
cannot  be  used  ;  but  that  they  cannot  be  used  in  the  same  manner.    And 
the  difficulty  arises  upon  the  negative  proposition,  without  explaining, 
what  is  the  precise  idea,  that  belongs  to  it.    These  passages  do  not  deter- 
mine the  sense  of  the  words,  *  the  proceedings  upon  the  former  BiU,^  You 
must  endeavour  to  determine,  to  what  stage  the  cause  must  have  gone,  to 
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Others  are  removed,  and  new  trustees  are  appointed.   In 
such  a  case,  the  new  trustees  must  be  made  parties  by 


entitle  you  to  say,  there  are  proceedings,  the  advantage  of  which  the 
second  Bill  may  draw  to  itself;  as  Lord  Redesdale  expresses  it.  But  the 
proposition  so  put  comprehends  every  stage  of  the  cause,  as  furnishing 
the  question,  between  the  answer  and  the  final  decree  obtained  and  ex- 
ecuted. And  general  doctrine  of  this  sort  does  not  enable  you  to  say, 
what  the  Court  is  to  do  in  every  intermediate  case  between  the  first  and 
the  last  stages  of  the  cause,  where  the  interest  of  the  plaintiff  or  defend- 
ant is  absolutely  gone,  and  where  a  person  succeeding  as  second  tenant  in 
tail,  or  the  fiist  coming  into  existence  after  the  suit  instituted,  can  obtain 
the  benefit,  and  what  benefit."  He  added  ;  ''  It  is  difficult  to  say,  what 
the  Court  has  done,  or  ought  to  do,  embracing  the  case  of  answer  only ; 
the  case  bf  answer  replied  to,  and  witnesses  examined  de  bene  esse;  wit- 
nesses examined  in  the  cause,  and  dying  before  the  hearing ;  an  issue 
directed ;  a  trial  ordered  and  not  had  ;  an  application  for  a  third  new  trial ; 
decree  not  obtained ;  decree  obtained,  and  not  executed ;  accounts  taken, 
that  the  Court  may  know  what  decree  to  make ;  including  also  the  ques- 
tions, whether,  if  the  former  Bill  contained  a  bad  statement  for  this  plain- 
tiff, he  would  have  been  bound,  and,  if  not  bound,  whether  he  would  have 
been  afifected  by  it.  I  apprehend,  a  Court  of  Equity  would,  in  many 
cases,  not  all,  admit  a  plea  of  dismissal  upon  the  merits  to  bar  a  remain- 
der-man in  tail  of  a  new  estate  tail  under  the  same  gift,  as  well  as  a  per- 
son claiming  the  same  estate.  I  admit,  there  is  no  judgment  in  point. 
But  the  justice  of  the  Court  furnishes  this  as  a  principle ;  that  it  is  of  ab- 
solute necessity,  when  once  it  is  said,  the  tenant  in  tail  shall  represent  the 
inheritance,  that  those,  who  are  entitled  to  the  inheritance,  shall,  in  this 
Court,  have  the  benefit  and  the  disadvantage  of  a  proceeding  by  him.  But 
it  has  been  always  thought  competent  to  add  this  qualification ;  liberty  to 
apply  special  circumstances,  under  which  the  estate  is  held,  as  a  ground 
for  saying,  they  ought  not  to  have  that  benefit,  or  suffer  that  disadvantage. 
They  have  in  general  put  in  new  answers.  Consider  the  inconvenience. 
If  the  Bill  claims  a  charge  upon  the  whole  inheritance,  and  created  by  the 
author  of  all  the  gifts,  comprising  the  inheritance,  an  estate  for  life,  with 
remainders  to  the  first  and  other  sons  in  tail ;  and  the  first  tenant  in  tail 
in  being  is  made  a  party,  and  he  dies  without  issue ;  according  to  the 
constant  practice,  all  the  proceedings  are  had  against  the  second  son,  as  if 
he  had  been  originally  a  party.  And  if  I  am  not  misled  by  the  authority 
of  Lord  Redesdale,  provoked,  I  may  say,  to  accuracy  upon  this  subject, 
those  proceedings  would  be  carried  on  by  a  Bill,  not  stating  the  facts  in 
the  original  Bill,  but  stating,  that  the  original  Bill  had  represented  the 
facts,  as  there  represented.  And  practice  will  sanction  the  declaration, 
that  this  form  would  sustain  the  suit  against  the  second  son,  as  a  due 
mode  of  putting  in  issue  the  facts,  that  had  been  put  in  issue  against  the 
eldest.    Suppose  the  witnesses  examined,  not  only  in  chief,  but  de  bent 
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Bill  in  the  nature  of  a  supplemental  Bill  before  further 
proceedings  are  had,  or  a  decree  rendered,  otherwise 


esse;  and  consider  the  inconTenience,  if  a  Court  of  Justice  says,  the 
plaintiff  need  bring  no  one  before  the  Court  but  the  first  tenant  in  tail ; 
that  the  suit  so  instituted  is  perfect ;  that  first  tenant  in  tail  representing 
the  whole  inheritance,  all  subsequent  to  him,  either  for  their  benefit  or 
otherwise ;  supposing  the  merits  to  depend  upon  the  testimony  of  one  or 
two  old,  infirm  individuals,  whom  the  tenant  in  tail  is  desirous  to  examine 
de  bene  esse;  whose  eyidence  would  entitle  him  to  a  decree  of  dismissal : 
it  would  be  the  grossest  injustice,  if,  by  the  accident  of  his  death,  the 
cause  perhaps  delayed,  because  containing  such  matter,  the  subsequent 
tenant  in  tail  is  to  begin  an  original  suit,  in  which  he  cannot  have  the 
benefit  of  those  depositions ;  and  the  enjoyment  of  the  estate  is  to  depend 
upon  the  accident ;  as  he  was  not  permitted  to  be  a  party  to  a  suit,  in 
which  he  might  have  had  the  same  evidence ;  and  it  is  not  competent  to 
him  in  any  manner  to  protect  his  estate  upon  the  truth  and  fact  of  the 
case.  I  cannot  hold  that  a  good  judgment,  which  determines,  that  one 
tenant  in  tail  only  need  be  a  defendant ;  but  that  the  proceedings,  had 
against  him  for  aU,  shall  not  be  for  the  benefit  of  all.  The  case  of  wit- 
nesses examined  in  chief,  admits  the  same  consideration.  So,  where 
tenant  in  tail  files  a  Bill,  as  a  person  representing  the  whole  inheritance, 
and  against  an  individual  who  states  by  his  answer  a  case  entitling  the 
plaintiff  to  a  decree.  If  he  dies  before  the  hearing,  it  is  extraordinary  to 
say,  that  if  that  tenant  in  tail,  at  whom  the  Court  looks,  as  supporting 
the  whole  interest  in  the  inheritance,  had  lived,  he  should  have  been  able 
to  obtain  a  decree  protecting  him  and  all ;  yet,  by  the  accident  of  his 
death,  before  the  right  of  the  others  commenced,  the  benefit  of  that  shall 
be  lost.  In  the  very  ordinary  case,  where  the  Bill  is  filed  for  the  purpose 
of  raising  a  charge  against  the  inheritance,  divided  into  estates  tail, 
against  a  remote  remainder-man ;  those  intermediate  not  being  yet  in  esse ; 
if  the  cause  has  proceeded  a  certain  length,  an  intermediate  remainder- 
man coming  in  esse,  you  go  on  to  state  the  former  proceedings  ;  and  that 
is  held  allegation  sufficient  to  put  the  facts  in  issue  with  regard  to  that 
sort  of  defendant.  But  I  admit  the  general  opinion,  that,  if  in  such  a 
case,  witnesses  have  been  examined  against  the  former  defendant,  yet, 
upon  the  other's  coming  into  existence,  the  plaintiff  must  examine  again. 
It  is  s6  said.  I  doubt  it ;  and  am  of  opinion,  that,  whenever  the  case  shall , 
arise,  if  the  witnesses  should  die,  this  Court,  upon  its  own  principles, 
may  hold  the  subsequent  defendant  entitled  to  the  benefit  of  that  testimo- 
ny. So,  I  should  also  say,  this  sort  of  principle,  arising  out  of  what  the 
Court  does  for  the  convenience  of  justice,  must  be  applied  both  for  and 
against  the  tenant  in  tail ;  subject  always  to  this,  that,  where  the  tenant 
in  tail  takes  a  different  interest,  or  rather  a  similar  interest,  not  afifected  by 
the  same  circumstances,  it  is  competent  both  for  and  against  him,  to  bring 
forward  the  Equities  belonging  to  those  difilerent  circumstances,  as  contra- 
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they  will  not  be  bound  thereby ;  for  they  come  in  under 
the  original  founder,  and  not  under  the  old  trustees.^ 


difltinguishing  his  case.  And  that  is  the  result  of  the  passage  in  Lord 
Redesdale's  book,  which  so  stated,  I  think  right,  that  the  difference  be- 
tween the  issue  in  tail,  heir,  or  devisee,  and  a  remainder-man  claiming  by 
force  of  a  new  limitation  is,  that  in  the  latter  case  the  party  b  not  bound 
by  the  shape  of  the  defence."  See  also  Cooper,  Eq.  PI.  80-83 ;  Mitf. 
Eq.  PI.  by  Jeremy,  08;  Oldham  v.  Eboral,  1  Coop.  Sel.  Cas.  27 ;  Itfe- 
chanics'  Bank  of  Alexandria  v.  Setons,  1  Peters,  R.  310. 

1  Attorney-General  v.  Foster,  2  Hare,  R.  80, 93.  In  this  case,  Mr.  Vice- 
chancellor  Wigram  said ;  **  The  argument  in  support  of  the  exceptions 
was  rested  upon  two  distinct  grounds :  — First,  it  was  said,  that  when  the 
fact  is  once  admitted,  that  the  new  trustees  came  into  the  places  of  those, 
who  had  answered  the  original  information,  and  to  whom  they  succeeded, 
it  follows,  that  they  are  as  completely  bound  by  the  proceedings  in  the 
cause,  including  the  decree,  as  if  they  had  been  originally  parties.  It 
was  said,  that  this  information,  in  fact,  falls  under  that  description  of 
pleading,  which  Lord  Redesdale  terms  an  original  Bill  in  the  nature  of  a 
Bill  of  Revivor,  and  which  he  points  out  as  the  proper  form  of  proceed- 
ing, where  the  death  or  other  cessation  of  the  interest  of  a  party  is  at- 
tended with  such  a  transmission  of  that  bterest,  that  the  person  entitled 
may  be  the  subject  of  controversy,  and  the  suit,  therefore,  is  not  permit- 
ted to  be  continued  by  a  mere  Bill  of  Revivor,  but  in  which  no  other 
question  can  be  litigated.  Pursuing  the  expressions  of  Lord  Redesdale  on 
the  same  point,  it  is  argued,  that,  as  an  original  Bill,  in  the  nature  of  a 
Bill  of  Revivor,  has  so  far  the  effect  of  a  Bill  of  Revivor,  that  the  ne-vr 
party,  if  he  succeeds  to  the  interest  of  a  plaintiff,  is  entitled  to  the  benefit 
of  the  former  suit,  and  if  he  succeeds  to  the  interest  of  a  defendant,  tlie 
plaintiff  is  entitled  to  the  benefit  of  the  former  suit  against  him,  as  if  the 
suit  had  been  continued  by  Bill  of  Revivor,  so,  in  this  case,  the  relators 
are  entitled  to  the  benefit  of  the  former  proceedings,  against  these  trus- 
tees, subject  only  to  the  question,  whether  they  are,  or  are  not,  the  sub- 
stituted trustees.  Secondly,  it  was  said,  that,  if  the  relation  of  the  parties 
were  not  such  as  to  entitle  the  Attorney-General  to  the  benefit  which  the 
former  proposition  assumes,  the  supplemental  information  was  sji^  framed 
as  to  tender  one  issue  only ;  namely,  whether  the  defendants  are  bound  or 
not  bound  by  the  former  proceedings ;  and  that  if,  at  the  hearing  of  the 
"cause,  the  Court  should  be  of  opinion,  that  the  defendants  are  not  bound 
by  the  proceedings  in  the  original  cause,  the  present  information  .must  be 
dismissed,  and  the  Court  could  make  no  decree  against  the  new  trustees, 
upon  the  merits  of  the  case  made  by  the  original  information.  I  have 
considered  both  these  grounds,  and,  excluding  the  second,  I  think  the  first 
cannot  be  supported.  I  think  the  practice  of  the  Court  required,  that  the 
new  trustees  should  have  been  brought  before  the  Court  before  the  hearing 
of  the  original  and  supplemental  informations,  in  which  the  decree  was 
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§  361.  The  voluntary  alienation  of  property,  pend- 
ing a  suit,  by  any  party  to  it,  is  not  permitted  to 


ultimately  drawn  up.  At  that  time,  they  were  not  less  the  representa- 
tiTes  and  protectors  of  the  charity,  than  any  other  of  the  trustees ;  and 
the  charity  was  not,  in  their  absence,  properly  represented  at  the  hearing 
of  the  cause.  The  position  of  the  new  trustees  was  likened  at  the  bar  to 
that  of  a  purchaser  pendente  lite ;  and  I  was  referred  to  the  case  of  The 
Bishop  of  Winchester  v.  Paine,  1 1  Ves.  194.  I  do  not  admit  the  analo- 
gy. I  think  the  new  trustees  are  not  to  be  considered  as  purchasers, 
pendente  lite,  under  the  other  trustees ;  but  that  they  came  in  under  the 
founder,  and  were  necessary  parties  to  the  decree.  The  information  it- 
self so  treats  the  case,  and  I  think  correctly.  If  I  am  right  in  this  view 
of  the  question,  it  will  follow,  that  the  new  trustees  must,  at  the  time  of 
answering  this  information,  be  in  the  same  position  as  if  the  present  infor- 
mation had  been  filed  against  them,  and  they  had  answered  it  before  the 
original  and  first  supplemental  information  were  heard.  In  that  case,  it  is 
clear,  that  they  might  have  made  any  defence,  which  the  justice  of  the 
case  required,  subject  to  a  question  of  costs  if  they  had  needlessly  re- 
peated that,  which  was  contained  in  the  answers  of  the  former  trustees. 
My  proposition  is,  not  that  the  new  trustees  would  necessarily  be  unaf- 
fected by  the  answers  of  the  former  trustees,  or  by  the  proceedings  in 
this  cause  anterior  to  their  appointment,  but  that  they  were  not  so  bound 
as  to  be  absolutely  precluded  from  making  a  proper  case  against  the  de- 
cree prayed  against  them,  and  from  being  heard  to  argue  against  its  cor- 
rectness and  propriety.  The  assignees  of  a  defendant,  who  becomes 
bankrupt  af\er  answer,  may,  in  some  sense,  be  affected  by  his  answer  ; 
bnt  they  are  not  necessarily  precluded,  by  their  relation  to  the  bankrupt, 
from  stating  their  own  case  in  their  answer,  against  the  relief  prayed  by 
the  Bi]l.  Extreme  cases  were  put  for  the  purpose  of  showing  the  incon- 
Tenience  which  possibly  toight  result  from  repeated  changes  of  trustees. 
But  those  extreme  cases  (which,  in  fact,  rarely  if  ever  occur)  do  not  fur- 
nish the  rule  for  cases  like  the  present,  which  would  have  been  subject  to 
no  difficulty  whatever,  if  that,  which  I  consider  the  regular  practice  of  the 
CooTt,  had  been  attended  to.  Upon  the  second  question,  which  is  one  of 
strict  pleading,  I  have  certainly  felt  difficulty.  But  adverting  to  what 
Lord  Redesdale  says,  as  to  the  frame  of  those  original  Bills,  which  are 
filed  for  the  purpose  of  having  the  benefit  of  proceedings  in  existing  suits 
against  persons  not  parties  to  those  proceedings,  and  to  what  Lord  £ldon 
both  said*  and  determined  in  Lloyd  v.  Johnes,  9  Yes.  37,  respecting  Bills 
of  that  nature  (notwithstanding  the  intimation  of  his  opinion  as  to  what 
the  more  convenient  rule  of  pleading  would  be),  I  think  that  the  facts, 
which  constitute  the  case  made  by  the  original  information  are  so  far  put 
in  issue  by  the  present  information,  that  the  Court  might,  at  the  hearing 
of  this  information,  go  into  the  case  at  large  against  the  new  trustees ; 
and  would  not,  at  that  hearing,  be  confined  to  the  narrow  issue,  which  the 
argument  for  the  Attorney-General  assumes. 
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affect  the  rights  of  the  other  parties,  if  the  suit  pro- 
ceeds without  a  disclosure  of  the  fact,  except  so  far  as 
the  alienation  may  disable  the  party  from  performing 
the  decree  of  the  Court.^  Thus,  if,  pending  a  suit  by 
a  mortgagee  to  foreclose  the  equity  of  redemption,  the 
mortgagor  makes  a  second  mortgage,  or  assigns  the 
equity  of  redemption,  an  absolute  decree  of  foreclosure 
against  the  mortgagor  will  bind  the  second  mortga- 
gee, or  assignee  of  the  equity  of  redemption,  who  can 
only  have  the  benefit  of  a  title  so  gained  by  filing  a 
Bill  for  that  purpose.^  But  upon  a  Bill  by  a  mortga- 
gor to  redeem,  if  the  mortgagee  assigns,  pendente  kte, 
the  assignee  must  be  brought  before  the  Court  by  the 
mortgagor,  who  cannot  otherwise  have  a  reconveyance 
of  the  mortgaged  property.'  The  Bill,  which  is  neces- 
sary in  the  latter  case,  is  merely  supplementary ;  but  in 
the  former  case,  the  Bill  must  be  an  original  Bill  in  the 
nature  of  a  cross  Bill,  to  redeem  the  mortgaged  prop- 
erty.* If  the  party  aliening  be  the  plaintiff  in  the  suit, 
and  the  alienation  does  not  extend  to  his  whole  in- 
terest, he  may  also  bring  the  alienee  before  the  Court 
by  a  Bill,  which,  although  in  the  nature  of  an  original 
Bill  against  the  alienee,  will  be  supplemental  against 
the  parties  to  the  original  suit ;  and  they  will  be  neces- 
sary parties  to  the  supplemental  suit,  only  so  far  as  their 
interests  may  be  affected  by  the  alienation.'  General- 
ly, in  cases  of  alienation,  pendente  lite,  the  alienee  is 
bound  by  the  proceedings  in  the  suit  after  the  aliena- 

'  Mitf.  Eq.  PI."  by  Jeremy,  73.  See  Ante,  ^  166,  342,  note,  349.  The 
distinction  between  caaes  of  voluntary  alienation  pendente  lite,  and  invol- 
untary alienation  by  operation  of  law,  as  insolvency  or  bankruptcy,  is 
fully  discussed  in  Sedgwick  v.  Cleaveland,  7  Paige,  R.  290-203. 

a  Mitf.  Eq.  PI.  by  Jeremy,  73.  3  ftid.  4  Ibid. 

^  Mitf.  Eq.  PI.  by  Jeremy,  73,  74,  and  cases  there  cited;  Cooper,  Eq. 
PI.  77 ;  Ante,  §  156,  340, 342,  343,  349 ;  Post,  ^  351,  a.  See  Turner  r. 
Wight,  4  Beavan,  R.  40. 


Cfil.  Tin.]  SUPPLEMENTAL    BILLS.  385 

tion,  and  before  the  alienee  becomes  a  party  to  it ;  and 
depositions  of  witnesses,  taken  after  the  alienation,  but 
before  the  alienee  became  a  party  to  the  suit,  may  be 
used  by  the  other  parties  against  the  alienee,  as  they 
might  have  been  used  against  the  party,  under  whom 
he  claims.^ 

§  351,  a.  The  same  rule  would  prevail,  where  a 
vendee  should  file  a  Bill  for  a  specific  performance  of  a 
contract  for  the  purchase  of  land  against  the  vendor, 
and  pending  the  suit,  he  (the  vendee)  should  sell  to 
one  or  more  sub-purchasers.  In  such  a  case,  the  sub* 
purchasers  need  not  be  made  parties ;  and  they  would 
be  bound  by  the  decree  in  the  suit.  Indeed,  they  would 
have  a  right  to  insist,  that  their  immediate  vendor 
should  proceed  in  the  original  suit  for  their  benefit  and 
at  their  charge,  upon  the  ground,  that  by  the  sub-sale, 
he  had  in  effect  become  their  trustee  of  all  the  rights 
under  the  original  contract.*  But  if  the  original 
vendee  had  entered  into  a  contract  with  the  sub- 
purchasers, not  that  he,  but  that  the  original  vendor 
should  convey  to  them,  the  sub-purchasers,  if  they 
purchased  before  any  suit  brought,  might  then  have 
been  necessary  and  proper  parties  to  a  suit  for  a  spe- 
cific performance  against  the  original  vendor  by  the 
original  vendee.* 

^  351,  6.  A  Bill,  in  the  nature  of  a  supplemental 
Bill,  may  also  be  required,  not  only  where  new  in^ 
terests  arise,  either  before  or  after  a  decree ;  but  also 
where  relief  of  a  different  kind,  or  upon  a  different 


1  Ibid. ;  Ante,  $  156,  340,  342. 

^  Wood  V.  Griffith,  1  Swanst.  R.  55,  56;  3  Sugden  on  Vendors,  ch.  8, 

$9,  art.  39,  p.  45,  46,  10th  edit.  1839;  v.  Walford,  4  Russ.  R. 

372;  1  Daniell,  Ch.  Pract.  375;  2  Story  on  Eq.  Jurisp.  ^  1050,  1051. 

3  V,  Walford,  4  Russ.  R.  372 ;  1  Daniell,  Ch.  Pract.  376. 
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principle,  is  required  from  that  in  the  original   de- 


cree.* 


^  352.  A  supplemental  Bill,  or  an  original  Bill  in 
the  nature  of  a  supplemental  Bill,  is  not  in  all  cases 
either  proper,  or  necessary,  merely  because  new  events 
have  occurred  since  the  original  Bill.  But  (as  we  have 
seen)  the  facts  must  be  material  to  the  original  cause, 
or  be  such,  as  could  not,  in  that  stage  of  the  original 
cause,  be  brought  into  it  without  such  a  Bill.^  For, 
where  there  is  no  alteration  in  the  interest  of  the  par- 
ties, nor  any  particular  circumstance  requiring  further 
discovery ;  but  where  a  fact  only  has  occurred,  which 
might  be  proved  under  the  proceedings  in  the  original 
Bill,  as  in  taking  an  account  before  the  Master  under 
the  prayer  of  the  original  Bill,  and  the  relief  is  not 
varied  by  the  supplemental  matter,  but  the  plaintiff 
may  have  the  relief  prayed  for  by  such  supplemental 
Bill  under  the  original  Bill,  the  supplemental  Bill  is 
improper.' 

^  353.  Having  thus  stated  these  particulars  in  re- 
lation to  the  general  nature  of  an  original  Bill  in  the 
nature  of  a  supplemental  Bill,  it  remains  to  state,  what 
the  proper  frame  of  such  a  Bill  should  be.  A  Bill  for 
this  purpose  must  state  the  original  Bill,  the  proceed- 
ings upon  it,  the  event,  v^hich  has  determined  the  in- 
terest of  the  party,  by  or  against  whom  the  former  Bill 
was  exhibited,  and  the  manner  in  which  the  property 
has  vested  in  the  person,  who  has  become  entitled.  It 
must  then  show  the  ground,  upon  which  the  Court 
ought  to  grant  the  benefit  of  the  former  suit  to  or 
against  the  person,  who  has  become  so  entitled ;  and 


1  Hodson  V,  Ball,  1 1  Sim.  R.  456,  463 ;  S,  C.  1  PhUlips,  Ch.  R.  177 ; 
Ante,  §  338 ;  Post,  §  422. 
3  Ante,  $  332,  333,  335-337. 
3  Adams  v.  DowdiDg,  2  Madd.  R.  55.    See  Gilb.  For.  Rom.  109. 
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it  must  pray  the  decree  of  the  Court,  adapted  to  the 
case  of  the  plaintiff  in  the  new  Bill.*  This  Bill,  al- 
though partaking  of  the  nature  of  a  supplemental  Bill, 
is  not  an  addition  to  the  original  Bill,  but  another 
original  Bill,  which,  in  its  consequences,  may  draw  to 
itself  the  advantage  of  the  proceedings  on  the  former 
Bill.^ 

§  354.  Thirdly ;  a  Bill  of  Revivor,  strictly  so  called. 
This  is  the  usual  mode  of  reviving  and  continuing  the 
proceedings,  whenever  there  is  an  abatement  of  the 
suit  before  its  final  consummation.  An  abatement,  in 
the  sense  of  the  Common  Law,  is  an  entire  overthrow 
or  destruction  of  the  suit,  so  that  it  is  quashed  and 
ended.^  But,  in  the  sense  of  Courts  of  Equity,  an 
abatement  signifies  only  a  present  suspension  of  all 
proceedings  in  the  suit,  from  the  want  of  proper  par- 
ties capable  of  proceeding  therein.  At  the  Common 
Law,  a  suit,  when  abated,  is  absolutely  dead.  But,  in 
Equity,  a  suit,  when  abated,  is  (if  such  an  expression 
be  allowable)  merely  in  a  state  of  suspended  animation ; 
and  it  may  be  revived.*  The  death,  or  marriage,  of 
one  of  the  original  parties  to  the  suit,  is  the  most  com- 
mon, if  not  the  sole  cause,  of  the  abatement  of  a  suit 
in  Equity.  As  the  interest  of  a  plaintiff  usually  extends 
to  the  whole  suit,  therefore,  in  general,  upon  the  death 

1  Mitf.  Eq.  PI.  by  Jeremy,  d9. 

3  Mitf.  Eq.  PI.  by  Jeremy,  08,  99,  and  cases  there  cited ;  Phelps  v, 
Sproule,  4  Sim.  R.  318;  Vigers  v.  Lord  Audley,  9  Sim.  R.  75.  The 
following  is  the  common  prayer  of  an  original  Bill,  in  the  nature,  of  a 
supplemental  Bill,  in  the  case  of  the  bankruptcy  of  the  defendant  pending 
the  suit.  *^  And  that  the  plaintiffs  may  have  the  benefit  of  the  said  suit 
and  proceedings  against  the  said  D.  (the  assignee),  and  may  have  the 
same  relief  against  him,  that  he  might  have  had  against  the  said  B.  (the 
bankrupt)  in  case  he  had  not  become  bankrupt,  and  for  further  and  other 
relief."    Van  Heyth.  Eq.  Drafts.  339. 

3  3  Black.  Comm.  168. 

4  Ante,  §  338,  339,  349  and  note. 


388  EaUITT   PLEAMKGS.  [CH.  VIII* 

of  a  plaintiff,  or  the  marriage  of  a  female  plaiBtifl^  all 
proceedings  become  abated.^  Upon  the  death  of  a 
defendant,  likewise,  all  proceedings  become  abated  as 
to  tliat  defendant.'  But,  upon  the  marriage  of  a  fe- 
male defendant,  the  proceedings  do  not  abate,  although 
her  husband  ought  to  be  named  in  the  subsequent 
proceedmgs.' 

^  364,  a.  A  Bill  of  Revivor,  properly  so  called,  lies 
only  by  or  against  the  persons,  who  are  the  proper 
representatives  of  the  deceased  party.  If  the  suit  re* 
spects  the  personal  assets  only  of  the  deceased  party, 
his  executor  or  administrator  is  the  proper  party,  by  or 
against  whom  the  revivor  is  to  be.  If  the  suit  respects 
the  real  estate  of  the  deceased  party,  his  heir  or  heirs 
are  the  proper  parties  to  the  Bill  of  Revivor.^ 

§  355.  It  is  highly  probable,  that  the  Bill  of  Revivor 
was  borrowed  from  the  Civil  Law,  or  the  Canon  Law. 
If  the  party  died  pending  the  suit,  by  the  Civil  Law 
and  the  Canon  Law  the  other  party  had  a  Citatio  ad 
reaasumendam  causam.  But  then  it  was  necessary  to 
be  made  to  appear  to  the  judge  by  the  proof,  that  the 
party  was  dead ;  for  it  was  not  enough  for  the  judge 
to  know  it  in  his  private  capacity ;  but  it  was  neces* 
sary,  that  it  should  be  proved  judicially  to  him.  This 
process  lay  only  against  the  heir  of  the  defendant,  and 
for  the  heir  of  the  plaintiff,  and  so  from  heir  to  heir. 


1  Mitf.  Eq.  PI.  by  Jeremy,  67. 

a  Mitf.  Eq.  PI.  by  Jeremy,  67,  68;  Cooper,  Eq.  PI.  63;  Gilb.  Fot. 
Rom.  176  -  178.  It  is  said,  that  if  a  suit  abates  by  the  death  of  the  de- 
fendant, the  plaintiff  may  bring  a  new  original  suit,  or  a  Bill  of  Revivor  at 
his  election  ;  for  he  may  be  able  to  make  a  better  case  than  by  his  first 
Bill.  Wyatt,  Pr.  Reg.  91 ;  Spencer  v.  Wray,  1  Vem.  465;  Anon.  3. 
Atk.  486,  486 ;  NicoU  v.  Roosevelt,  3  John.  Ch.  R.  60. 

3  Mitf.  Eq.  PI.  by  Jeremy,  68 ;  Cooper,  Eq.  PI.  64;  Gilb.  For.  Rodl 
174-177  ;  Wyatt,  Pr.  Reg.  90-92. 

4  Post,  §  364 ;  Mitf.  Eq.  PI.  by  Jeremy,  69. 
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u$que  ad  c(mclusionem  in  causAj  and  even  after  sen- 
tence, to  have  execution  of  the  sentence  pronounced.^ 
We  shall  see,  presently,  how  close  the  analogy  is  be- 
tween the  subpoena  to  revive,  and  the  Citatw  ad  reas- 
mmendam  causam^ 

^  356.  The  death  of  one  of  the  parties  to  a  suit  does 
not,  in  all  cases,  necessarily  produce  such  an  abatement 
of  it,  as  to  suspend  all  further  proceedings ;  but  only 
when  the  interest  of  such  party,  or  that  which  he  rep- 
resents, survives.^  If  the  interest  of  a  party  dying  so 
determines,  that  it  can  no  longer  affect  the  suit,  and 
no  person  becomes  entitled  thereupon  to  the  same  in- 
terest, (which  happens  in  the  case  of  a  tenant  for  life, 
or  a  person  having  a  temporary  or  contingent  interest, 
or  an  interest  defeasible  upon  a  contingency,)  the  suit 
does  not  so  abate,  as  to  require  any  proceeding  to 
warrant  the  prosecution  of  the  suit  against  the  remain- 
ing parties.'  But,  if  the  party  so  dying  be  the  only 
plaintiff,  or  the  only  defendant,  there  will  necessarily 
be  an  end  of  the  suit,  if  there  is  no  subject  of  litigation 
remaining.^ 

§  367.  If  the  whole  interest  of  a  party  dying  survives 
to  another  party,  so  that  no  claim  can  be  made  by  or 
against  the  representatives  of  the  party  dying ;  as,  if  a 
Bill  is  filed  by  or  against  trustees  or  executors,  and 
one  dies,  not  having  possessed  any  of  the  property  in 
question,  or  done  any  act  relating  to  it,  which  may  be 
questioned  in  the  suit ;  or,  if  a  Bill  is  filed  by  or  against 
husband  and  wife,  in  right  of  the  wife,  and  the  hus- 
band dies  under  circumstances,  which  admit  of  no  de- 
mand by  or  against  his  representatives,  the  proceedings 

1  GUb.  For.  Rom.  172. 

s  CaTo  V.  Cork,  2  Yonnge  &  CoU.  New  R.  130, 133. 
'  Blitf.  Eq.  PI.  by  Jeremy,  68,  and  cases  there  cited  ;  Cooper,  Eq.  PL 
65  ;  Gilb.  For.  Rom.  176. 
*  n>id. 
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do  not  abate. ^  So,  if  a  surviving  party  can  sustain  the 
suit,  as  in  the  case  of  several  creditors,  plaintiffs  on  be- 
half of  themselves  and  other  creditors,  the  proceedings 
do  not  abate.^  For  the  persons,  remaining  before  the 
Court  in  all  these  cases,  either  have  in  them  the  whole 
interest  in  the  matter  in  litigation,  or  at^east  are  com- 
petent to  call  upon  the  Court  for  its  decree.' 

^  358.  .Upon  the  same  principle,  if  two  joint  ten- 
ants exhibit  their  Bill,  and  one  dies,  this  will  not  abate 
the  suit  as  to  the  other ;  for  the  whole  interest  belongs 
to  the  survivor.^  But  it  is  otherwise  in  the  case  of 
tenants  in  common ;  for  if  one  of  them  dies,  the  suit 
abates ;  because  his  right  descends  to  his  representa- 
tives, who  may  revive.^  And,  although  the  proposition 
stated  in  our  law  books  is  true,  that  where  a  tenant  in 
common  dies,  his  representative  may  revive  without 
the  other ;  yet  it  is  true  only  in  a  qualified  sense.^  For 
where  two  tenants  in  common  filed  their  Bill,  and  one 
died,  and  a  Bill  of  Revivor  was  brought  by  his  repre- 
sentative against  the  same  defendants,  without  joining 
the  surviving  tenant  in  common,  either  as  a  co-plaintiff, 
or  as  a  defendant,  in  the  Bill  of  Revivor,  it  was  decided, 
after  a  great  deal  of  discussion,  that,  although  the  rep- 
resentative of  the  deceased  tenant  in  common  might 
revive  without  making  the  other  a  co-plaintiff;  yet 
that,  if  he  did  so,  he  must  make  him  a  defendant.'' 

1  Mitf.  Eq.  PI.  by  Jeremy,  68,  59. 

a  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  58,  59,  and  cases  there  cited ;  Fallowes  v. 
Williamson,  11  Yes.  306,  313. 

*  Cooper,  Eq.  PI.  65 ;  Boddy  v.  Kent,  1  Meriv.  R.  364 ;  Wright  v. 
Dorset,  3  Ch.  Rep.  66;  Anon.  2  Freem.  6. 

5  Ibid. 

«  Ibid. 

7  Cooper,  Eq.  PI.  65,  66  ;  Boddy  v.  Kent,  1  Meriv.  R.  364;  Fallowes 
V.  Williamson,  11  Yes.  306,  313.  The  reasoning  of  Lord  Eldon  on  this 
subject,  in  Fallowes  «.  Williamson,  U  Yes.  306,  309,  310,  is  so  full  and 
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^  359.  If  there  are  several  plaintiffs,  and  the  de- 
fendant dies,  some  of  them  may  proceed  to  revive 


impoitant  in  its  explanatioDd  of  general  principles,  that,  although  long,  it  is 
thought  best  to  insert  it  at  large  in  this  place.  "  If,  for  want  of  author- 
ity," says  he,  ''  I^am  to  reason  upon  general  principles,  where  joint 
tenants  file  a  Bill,  and  by  the  death  of  one  the  interest  survives,  without 
doubt  there  is  no  abatement ;  hut  the  survivor  may  go  on.  But  where 
the  interest  is  that  of  tenants  in  common,  there  is  prodigious  difficulty  and 
vast  injustice  in  deciding,  that  if  one  dies,  the  representatives  of  that  one 
may,  without  making  their  companion  a  co-plaintiff,  revive.  The  first 
difficulty  is  of  this  sort.  The  plaintifl^  in  the  Bill  of  Revivor  suggest 
upon  the  Bill,  that  they  are  the  representatives,  abd  that  they  stand  in  the 
place  of  the  original  plaintifiT.  The  defendant  upon  this  argument  either 
is,  or  is  not,  at  liberty  to  answer.  He  certainly  may  show  cause  against 
the  revivor  in  some  way.  Suppose  he  does  not ;  and  the  representatives 
revive.  If  the  co-plaintiff  with  the  original  plaintiff,  deceased,  does  not 
admit,  that  those  persons  are  the  representatives,  what  is  there  in  the 
state  of  the  record,  so  put,  authorizing  the  Court  to  say,  the  suit  is  re- 
vived, in  that  stage,  until  the  surviving  tenant  in  common  has  done  some 
act  acknowledging  the  relation,  in  respect  of  which  he  and  the  alleged 
representative  agree,  that  there  is  a  right  to  revive  ?  The  surviving  ten- 
ant in  common  must  have  some  opportunity  of  doing  that.  He  may 
state,  that  he  is  filing  a  supplemental  Bill  to  bring  the  real  representative 
before  the  Court.  If  he  is  made  a  co-plaintiff,  by  joining  he  admits  the 
character  of  the  representative.  But  suppose  he  knows  the  other  is  not 
the  heir,  that  he  is  obliged  to  get  on  with  his  own  suit ;  and  knows  an- 
other person  to  be  the  heir ;  without  whom  he  cannot  get  on :  what  is 
there  upon  the  record,  where  the  Bill  of  Revivor  does  not  make  the  sur- 
vivor a  co-plaintiff,  to  show,  that  he  admits  the  character  of  the  plaintiff 
reviving  ?  Beyond  that,  there  is  another  difficulty,  and  a  very  mischievous 
consequence,  in  holding,  that  the  representatives  may  revive  without  the 
original  co-plaintiff;  even  if  he  does  admit,  that  they  are  the  representa- 
tives. Circumstances  may  have  taken  place,  from  which  the  survivor 
may  know,  it  would  be  gross  injustice  for  him  to  pursue  the  suit;  and 
that  the  representatives  of  the  deceased  tenant  in  common  know  that. 
Suppose  they  revive  ;  and  instead  of  a  plea  or  demurrer  the  defendants 
state  the  objection  by  answer ;  and  insist  upon  it,  as  entitling  them  to  the 
same  benefit,  as  if  it  had  been  by  plea ;  the  cause  might  go  to  a  hearing, 
when  revived,  in  the  absence  of  the  original  co-plaintiff;  and  he  may  be 
engaged,  and  without  his  consent,  in  further  litigation,  where  he  thinks  it 
unrighteous ;  and  if  he  had  been  sole  plaintiff,  might  have  desired  to 
have  his  Bill  dismissed  with  costs.  In  what  mode  then  is  he  to  come, 
and  say  he  will  have  nothing  more  to  do  with  the  suit ;  for  there  must  be 
some  form,  in  which  he  shall  be  at  liberty  to  do  so.  On  the  one  hand, 
there  is  great  hazard  of  injustice,  whether  the  alleged  representatives  are 
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without  the  others,  if  they  refuse ;  for  the  obstinacy 
of  some  of  the  parties  shall  not  hinder  the  rest  from 
asserting  their  own  interest.  But  in  such  cases,  the 
original  plaintiffs,  who  refuse  to  join,"* should  be  made 
defendants  in  the  Bill  of  Revivor.^ 

^  360.  If  a  man  marries  an  administratrix,  and  a 
decree  is  obtained  against  him  and  his  wife  for  a  de- 
mand out  of  the  assets,  and  the  wife  dies  before  the 
decree  is  executed,  the  suit  is  abated ;  and  the  plain- 
tiff must  revive  it  against  the  administratrix  of  the 
wife,  before  any  further  proceedings  can  be  had  in  the 
cause  against  the  husband ;  for  the  assets  of  the  wife 
are  primarily  liable  to  satisfy  the  decree.* 

80  or  not ;  and  if  it  was  to  be  considered  originally,  there  is  vast  weight  in 
the  doubt,  that  has  been  referred  to ;  and  upon  general  principles  I  should 
be  disposed  to  hold,  Ihat  the  revivor  ought  to  be  by  both ;  for  it  is  tnie,  as 
has  been  stated,  that  upon  a  revivor  by  scire  facias  all  must  join.  It 
would  be  strange  upon  a  scire  facias  to  say,  the  proceedings  were  to  be 
put  in  the  same  plight,  not  only  as  to  the  persons  suing  it  out,  and  against 
whom  it  was  sued  out,  but  against  persons,  to  whom  it  was  not  addressed, 
and  having  no  knowledge  of  it.  Next ;  if  the  representatives  are  to  file 
their  Bill  of  Revivor,  and  that  is  only  as  to  the  interest  of  the  deceased, 
though  that  Bill  states  the  original  cause  as  the  cause  of  both,  must  not 
the  two  causes  be  joined,  so  that  the  Court  can  know,  in  which  you  are 
going  ont  It  would  be  novel,  and  against  the  principle  of  pleading  in 
Equity,  that  where  the  interest  is  entire,  as  to  the  subject  of  the  suit, 
though  divided  in  enjoyment,  and  the  defendant  might  object  for  want  of 
parties,  that  the  Bill  of  the  representatives  should  revive  as  to  that  suit, 
the  interest  of  the  other  plaintiff  not  being  abated ;  and,  therefore,  the 
two  causes  are  joined ;  though  the  survivor  may  have  no  inclination  to  go 
on.  What  is  revived  ?  The  suit  as  to  the  interest  of  the  deceased.  But 
then  it  must,  in  the  contemplation  of  the  Court,  be  a  proceeding  at  the 
suit  of  the  survivor,  as  his  interest  is  not  abated  ;  and  at  the  suit  of  the 
representative,  standing  in  the  place  of  the  deceased.  The  consequence 
is,  all  subsequent  process  must  be  at  the  suit  of  both,  and  in  a  cause,  enti- 
tled in  the  names  of  both." 

1  Gilb.  For.  Rom.  176;  Wyatt,  Pr.  Reg.  90,  94. 

9  Cooper,  Eq.  PI.  67,  76,  210;  Jackson  v,  Rawlins,  3  Vem.  R.  194 
and  Raithby's  note  (2)  ;  Bachelor  v.  Bean,  2  Vem.  R.  61 ;  Sanderson  v. 
Crouch,  2  Vem.  R.  118.  It  would  seem,  from  these  cases,  that  the  hus- 
band was  not  liable,  except  for  the  assets,  of  which  he  was  possessed,  or 
which  came  to  his  or  the  wife's  hands,  after  the  intermarriage.  See  also 
Norton  v.  Sprigg,  1  Vera.  R.  309. 
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^361.  If,  upon  the  death  of  the  husband  of  a  fe- 
male plaintiff,  suing  in  her  right,  the  widow  does  not 
choose  to  proceed  in  the  cause,  the  Bill  is  considered 
as  abated,  and  she  is  not  liable  to  the  costs.^  If  she 
thinks  proper  to  proceed  in  the  cause,  she  may  do  so 
without  a  Bill^of  Revivor ;  for  she  alone  has  the  whole 


1  Mitf.  £q.  PI.  by  Jeremy,  59,  60,  aod  cases  there  cited ;  Gilb.  For. 
Rom.  175,  176;  Wyatt,  Pr.  Reg,  91,  92;  Ante,  §  61.  Upon  this 
subject  Mr.  Cooper  has  commented  as  follows ;  "  In  the  case  of  husband 
and  wife  suing  for  a  demand  in  right  of  the  wife,  though  if  the  husband 
dies,  it  is  no  abatement,  as  herein  before  mentioned,  yet  if  they  have  ex- 
amined witnesses,  and  afterwards  the  husband  dies,  the  wife  is  not  bound, 
unless  she  chooses ;  and  she  may  file  a  new  Bill  and  examine  the  same 
witnesses  over  again,  as  if  no  examination  had  e^er  taken  place.  But  if 
the  BiU  is  brought  against  the  husband  and  wife,  where  the  wife^s  prop- 
erty is  concerned,  as  if  she  is  an  executrix,  and  the  defendant's  answer 
and  witnesses  are  examined,  and  publication  passes,  and  the  husband 
afterwaids  dies,  it  has  been  decided,  that  the  wife  shall  be  bound  by  tbe 
answer  and  depositions.  Upon  this,  I  cannot  help  observing,  that  there 
seems  an  inconsistency  in  the  principle,  that  the  wife  surviving  should  be 
bound  by  the  answer  and  depositions,  when  she  was  defendant  with  her 
husband,  but  not  by  their  Bill  and  depositions,  when  they  stood  in  the 
character  of  plaintiffs.  In  the  last  mentioned  case,  the  Court  takes  a  dis- 
tinction, that,  although  the  wife  shall  be  bound  by  the  answer  and  deposi- 
tions in  a  matter  of  personalty ;  yet  in  case  of  the  wife's  inheritance,  it 
might  be  otherwise.  But  in  another  case  the  Master  of  the  Rolls  seems 
to  have  allowed  a  husband's  answer,  whereby  he  had  confessed  a  settle- 
ment, to  be  read  as  evidence  against  the  wife,  though  it  was  insisted,  that„ 
it  being  the  case  of  the  wife's  inheritance,  she  was  not  bound  by  such 
evidence.  And  there  seems  an  anomaly  in  another  rule  of  pleading 
relative  to  the  abovementioned  case  of  husband  and  wife,  which  is,  that 
although  where  they  exhibit  their  Bill  for  a  demand  in  her  right,  and  the 
husband  dies,  the  wife,  if  she  thinks  proper,  may  proceed  in  the  cause 
without  a  Bill  of  Revivor,  she  alone  having  the  whole  interest,  and  the 
whole  advantage  of  the  proceedings  surviving  to  her ;  so  much  so,  that 
if  any  judgment  has  been  obtained,  even  for  costs,  she  will  be  entitled  to 
the  benefit  of  it ;  yet,  if  she  does  not  choose  to  proceed  in  the  cause,  the 
Bill  is  considered  as  abated,  and  she  is  not  liable  to  the  costs.  And  the 
case  is  the  same,  if  a  female  plaintiff  marries,  pending  a  suit,  and  after- 
wards, before  revivor,  her  husband  dies ;  for  her  incapacity  to  prosecute 
the  suit  is  removed ;  but  the  subsequent  proceedings  are  in  the  name  and 
description,  which  she  has  acquired  by  the  marriage."  Cooper,  Eq. 
PI.  66,  67,  and  cases  there  cited.  'See  Grant  o.  Van  Schoonhoven, 
9  Paige,  R.  255. 

£Q.    PL.  60 
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interest,  and  the  husband  was  a  party  in  her  right,  and 
therefore  the  whole  advantage  of  the  proceedings  sur- 
vives to  her ;  so  that  if  any  judgment  has  been  ob- 
tained, even  for  costs,  she  will  be  entitled  to  the  ben- 
efit of  it.^  But  if  she  takes  any  step  in  the  suit  after 
her  husband's  death,  she  makes  herself  liable  to  the 
costs  from  the  beginning,^  If  a  female  plaintiff  mar- 
ries pending  a  suit,  and  afterwards,  before  revivor,  her 
husband  dies,  a  Bill  of  Revivor  becomes  unnecessary, 
her  incapacity  to  prosecute  the  suit  being  removed.* 
But  the  subsequent  proceedings  ought  to  be  in  the 
name  and  with  the  description,  which  she  has  acquired 
by  the  marriage.* 

^  362.  For  the  like  reason,  if  the  plaintiff,  in  a  Bill 
of  Interpleader,  should  die  after  a  decree,  that  the 
defendants  should  interplead,  there  will  be  no  abate- 
ment of  the  suit ;  for  by  such  a  decree  the  suit  is  ter- 
minated as  to  the  plaintiff,  although  the  litigation  may 
still  continue  between  the  defendants  under  the  decree 
of  interpleader ;  and  in  that  event  the  cause  may  still 
proceed,  without  any  revivor  against  the  representa- 
tives of  the  plaintiff.* 

§  363.  Whenever  there  is  an  Original  Bill  and  a 
Cross  Bill  thereto,  if  an  abatement  takes  place,  there 
must  generally  be  a  Bill  of  Revivor  in  each  cause. 
But  if  the  Bills  regard  an  account,  and  there  is  a 
decree  for  an  account,  the  two  causes  become  thereby 
so  consolidated,  that  one  Bill  of  Revivor,  praying  for  a 
revivor  of  the  whole,  will  revive  both  causes.® 

^  364.  Having  stated  the  cases,  where  a  Bill  of 
Revivor  is  not  necessary,  notwithstanding  an  interven- 


1  Ibid.  9  Ibid.  a  ibid.  4  Rid. 

5  Mitf.  Eq.  PI.  by  Jeremy,  60 ;  Ante,  ^  B97,  a, 

0  Cooper,  Eq.  PI.  64  ;  Wyatt,  Pr.  Reg.  88;  Hinde,  Ch.  Prac.  51 ; 
Gilb.  For.  Rom.  174. 
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ing  death  of  one  of  the  parties,  let  us  now  proceed  to 
consider  the  cases,  in  which  a  Bill  of  Revivor  is  neces* 
sary  and  proper.  Wherever  a  suit  abates  by  death, 
and  the  interest  of  the  person,  whose  death  has  caused 
the  abatement,  is  transmitted  to  that  representative, 
which  the  law  gives  or  ascertains,  as  an  heir  at  law,  or 
an  executor  or  administrator,  so  tbat  the  title  cannot 
be  disputed,  at  least  in  the  Court  of  Chancery,  but  the 
person,  in  whom  the  title  is  vested,  is  alone  to  be  as- 
certained, the  suit  may  be  continued  by  a  Bill  of  Re- 
vivor merely.^  If  a  suit  abates  by  the  marriage  of  a 
female  plaintiff,  and  no  act  is  done  to  affect  the  rights 
of  the  party,  but  the  marriage,  no  tide  can  be  disputed. 
The  person  of  the  husband  is  the  sole  &ct  to  be  ascer- 
tained ;  and,  therefore,  the  suit  may  be  continued  in 
this  case,  likewise,  by  Bill  of  Revivor  merely.^ 

^  365.  In  the  case  of  a  Bill  brought  by  a  creditor 
on  behalf  of  himself  and  all  other  creditors,  if  he  dies, 
the  suit  may  be  revived  by  his  personal  representative. 
If  the  latter  does  not  choose  to  revive  it,  then  any 
other  creditor,  at  least  any  one,  who  has  proved  his 
debt  under  a  decree  before  the  Master,  may,  by  a  sup- 
plemental Bill,  continue  the  cause,  and  proceed  therein 
for  the  benefit  of  all  the  creditors.* 

^  366.  When  a  suit  became  abated  after  a  decree 
signed  and  enrolled,  it  was  anciendy  the  practice  to 


1  Mitf.  Eq.  PI.  by  Jeremy,  69 ;  Cooper,  Eq.  PL  63,  64- 
8  Mitf.  Eq.  PL  by  Jeremy,  69,  and  cases  there  cited ;  Gilb.  For.  Rom. 
175,  177,  189;  Wyatt,  Pr.  Reg.  90;  Douglas  v.  Shennan,  2  Paige,  R. 
358 ;  Phelps  o.  Sproule,  4  Sim.  318. 

3  Mitf.  Eq.  PL  by  Jeremy,  79,  and  note  (t) ;  Dixon  «.  Wyatt,  4  Madd. 
R.  393  ;  Burney  v.  Morgan,  1  Sim.  &  Stu.  358;  Houlditch  v.  Donnegal, 
1  Sim.  R.  479  ;  Davis  v.  Williams,  1  Sim.  R.  5.  It  is  oflen  said,  that 
the  creditor  in  such  t  case  has  a  right  to  reoive.  But  quttre,  whether  the 
suit  in  such  a  case  is  technically  abated  1  See  1  Eq.  Abridg.  2,  3 
Cooper,  Eq.  PL  65. 
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revive  the  decree  by  a  subpoena  in  the  nature  of  a 
scire  facias^  upon  the  return  of  which,  the  party,  to 
whom  it  was  directed,  might  show  cause  against  the 
reviving  of  the  decree  by  insisting,  .that  he  was  not 
bound  by  the  decree  ;  or  that  for  some  other  reason  it 
ought  not  to  be  enforced  against  him ;  or  that  the  per- 
son, suing  the  subpoena,  was  not  entitled  to  the  benefit 
of  the  decree,^  If  the  opinion  of  the  Court  was  in 
his  favor,  he  was  dismissed  with  costs.  If  it  was 
against  him,  or  if  he  did  not  oppose  the  reviving  of  the 
decree,  interrogatories  were  exhibited  for  his  examina- 
tion, touching  any  matter  necessary  to  the  proceed- 
ings.' If  he  opposed  the  reviving  of  the  decree  on  the 
ground  of  facts,  which  were  disputed,  he  was  also  to 
be  examined  upon  interrogatories,  to  which  be  might 
answer  or  plead;  and,  issue  being  joined,  and  witness- 
es examined,  the  matter  was  finally  heard  and  deter- 
mined by  the  Court.®  But  if  there  had  been  any  pro- 
ceedings, subsequent  to  the  decree,  this  process  was 
inefiectual,  as  it  revived  the  decree  only,  and  the  sub- 
sequent proceedings  could  not  be  revived  except  by 
Bill.  The  enrollment  of  decrees  being  now  much 
disused,  it  is  become  the  practice  to  revive  in  all  cases, 
indiscriminately,  by  Bill.^ 

§  367.  A  suit,  which  has  become  entirely  abated, 
may  be  revived  as  to  part  only  of  the  matter  in  litiga- 
tion, or  as  to  a  part  by  one  Bill,  and  as  te  the  other 
part  by  another.  Thus,  if  the  rights  of  a  plaintiff  in 
a  suit  upon  his  death  become  vested,  a  part  in  his  real, 
and  a  part  in  his  personal,  representatives,  the  real 
representative  may  revive  the   suit,  so  far  as  concerns 


1  Mitf.  Eq.  PI.  by  Jeremy,  69,  70,  and  cases  there  cited ;  Gilb.  For. 
Rom.  177. 
a  Ibid.  3  Ibid.  4  Ibid. 
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bis  title,  and  the  personal  representative,  so  far  as  his 
demand  extends.^ 

§  368.  Therefore,  where  the  plaintiff's  intestate 
bad  obtained  a  decree  against  the  defendant  for  pay- 
ment of  a  sum  of  money,,  and  also  for  a  conveyance  of 
land  and  a  delivery  of  deeds ;  but  before  any  thing 
was  done  upon  it,  he  died  intestate  ;  and  the  plaintiff, 
as  his  personal  representative,  having  revived  the  de- 
cree, the  defendant  objected,  because  the  heir  was  not 
made  a  party,  and  a  decree  could  not  be  revived  in 
parts.  But  the  Court  held,  that  it  was  like  a  judg- 
ment at  law  in  waste,  where  there  may  be  two  revi- 
vors, and  they  ordered  the  decree  to  be  revived  as  to 
the  personalty.^ 

^  369.  When  there  are  several  plaintiffs,  or  several 
defendants,  all  having  an  interest,  which  survives,  the 
death  of  any  one  of  them  makes  an  abatement  only 
as  to  himself,  and  the  suit  is  continued  as  to  the  rest, 
who  are  living.*  But  if  any  thing  is  required  to  be 
done  by  or  against  the  interest  of  the  party,  who  is 
dead,  his  proper  representative  must  be  brought  before 
the  Court  by  a  Bill  of  Revivor.*  If  some  of  the  plain- 
tiff, entitled  to  a  Bill  of  Revivor,  refuse  to  join  in  it, 
they  may  be  made  parties  defendant.' 

^  370.  If  a  decree  is  obtained  against  an  executor 
for  the  payment  of  a  debt  of  his  testator,  and  of  costs 
out  of  the  assets,  and  the  executor  dies,  and  his  repre- 
sentative does  not  become  the  representative  of  the 
testator,  the  suit  may  be  revived  against  the  representr 


1  Mitf.  Eq.  PI.  by  Jeremy,  79,  80 ;  Gilb.  For.  Rom,  174. 

^  Cooper,  Eq.  PI.  71,  and  cases  there  cited  ;  Ferrers  v.  Cherry,  1  Eq. 
Abridg.  4,  pi.  11. 

3  Ante,  §  364.  '  <  Ante,  ^  364. 

B  Finch  V.  Winchelsea,  1  Eq.  Abridg.  3,  pi.  7  ;  NicoU  v.  Rooserelt,  3 
John.  Ch.  R.  60 ;  Ante,  ^  359. 
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ative  of  the  testator,  and  the  assets  may  be  pursued 
in  his  hands,  without  reviving  against  the  representa- 
tive of  the  original  defendant.^ 

§  370,  a.  Where  a  Bill  is  filed  by  a  plaintiff  to  re- 
vive a  suit  after  a  decree,  and  to  prosecute  the  decree, 
it  is  not  competent  for  the  defendant  in  his  answer  to 
resist  the  revival  by  stating  matter,  which  existed  be- 
fore the  decree,  or  which  has  arisen  since ;  and  such 
matter,  if  stated,  will  be  treated  as  impertinent.^  The 
reason  is,  that  if  the  facts  existed  before  the  decree, 
and  the  proper  time  for  making  them  a  part  of  the  de- 
fence has  been  permitted  to  pass  by,  the  omission  can- 
not be  supplied  in  this  manner;  and  if  new  matter 
has  arisen  since  the  decree,  varying  the  situation  of  the 
parties,  other  means  exist  for  bringing  it  forward. 
The  right  of  a  party  to  prosecute  a  decree,  and  to  do 
what  is  necessary  for  that  purpose,  cannot  depend 
upon  the  merits  of  the  decree.* 

^  37 1 .  It  is  a  general  rule,  that  no  suit  shall  be  re- 
vived for  costs  merely,  unless  such  costs  are  taxed,  and 
a  report  thereof  made  in  the  lifetime  of  the  party.^ 
But  if  costs  are  to  be  paid  out  of  an  estate,  the  suit 
may  be  revived  for  them.  And  the  case  is  still  strong- 
er, if  a  Bill  of  Revivor  is  brought  for  a  duty  and  costs, 
although  the  costs  are  not  taxed  in  the  defendant's 
lifetime.* 


1  Mitf.  Eq.  PL  by  Jeremy,  78 ;  Johnson  v.  Peck,  2  Ves.  465. 

9  Devaynes  v.  Morris,  1  Mylne  &  Craig,  313,  295  ;  Poet,  ^  376. 

3  Ibid. ;  Ante,  §332,  333,  and  notes  ;  Post,  §  376,  423. 

*  Cooper,  Eq.  PI.  68;  Gilb.  For.  Rom.  181  ;  Wyatt,  Pr.  Reg.  93; 
Jenour  o.  Jenoar,  10  Ves.  572.  But  see  Morgan  v.  Scudamore,  3  Ves. 
jr.  315,  316  ;  S.  C.  3  Yes.  195 ;  Glenham  o.  Stutwell,  1  Dick.  14;  Dod- 
son  V,  Oliver,  Bunb.  R.  160 ;  Blower  v.  Morrets,  3  Atk.  772 ;  Kemp  v. 
Morrell,  3  Atk.  812 ;  Johnson  v.  Peck,  2  Yes.  465.  But  see  Travis  v. 
Waters,  1  John.  Ch.  R.  85. 

s  Ibid. 
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^  371,  a.  A  Bill  of  Revivor  cannot  properly  be 
brought  upon  a  Bill  of  Discovery  merely,  after  the  an- 
swer is  put  in  and  the  discovery  is  made  ;  for  in  such 
a  case  the  entire  object  of  the  Bill  has  been  obtained  ; 
and  the  plaintiff  can  have  no  motive  for  reviving  it ; 
and  the  other  party  has  no  interest  in  reviving  it.^ 

§  372.  Hitherto  we  have  been  considering  cases, 
where  the  plaintiff  may  revive.  In  some  cases,  a  de- 
fendant, after  a  decree,  is  permitted  to  file  a  Bill  of 
Revivor,  if  the  plaintiff,  or  those  standing  in  his  right, 
neglect  to  do  it ;  for  then  the  rights  of  the  parties  are 
ascertained-;  and  the  plaintiff  and  the  defendant  are 
equally  entitled  to  the  benefit  of  the  decree,  and 
equally  have  a  right  to  prosecute  it.^  But  this  rule 
must  be  taken  with  some  qualification.  Lord  Hard- 
wicke  has  expressly  laid  it  down,  that  a  defendant 
can  revive  only  in  one  instance,  and  that  is,  after  a 
decree  to  account;  for  in  that  case  both  parties  are 
actors.^  But  the  principle  has  been,  by  subsequent 
decisions,  extended  to  every  case,  in  which  the  de- 
fendant can  derive  a  benefit  from  the  further  proceed- 
ings.^ Thus,  where  the  assignees  of  a  bankrupt  filed 
a  Bill  against  a  person,  claiming  as  a  mortgagee,  and 
the  title  of  the  bankrupt  was  under  a  fine  by  a  tenant 
in  tail,  as  to  whose  legitimacy  a  question  was  made, 
and  a  decree  was  made,  directing  an  issue,  in  which 
issue  the  verdict  was  against  the  legitimacy ;  and  then 


^  Horsburg  v.  Baker,  1  Peters,  R.  233,  236.  AAer  a  diBCovery  is  ob- 
tained upon  such  a  Bill,  it  is  not  proper  to  dismiss  the  Bill ;  but  the  Court 
should  pass  an  order,  that  no  further  proceedings  be  had  in  the  cause. 
Ibid, 

3  Cooper,  Eq.  PL  68. 

3  Cooper,  Eq.  Pi.  68 ;  Anon.  3  Atk.  692 ;  Devaynes  v.  Morris,  1  Mylne 
&  Craig,  R.  213;  Mitf.  Eq.  PI.  by  Jeremy,  4th  edit.,  p.  79. 

^  Cooper,  Eq.  PI.  68;  Mitf.  Eq.  PI.  by  Jeremy,  4th  edit.,  p.  79  and 
note  (q). 
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the  mortgagee  died,  and  his  representatives  filed  a 
Bill  of  Revivor ;  although  it  was  objected  on  the  behalf 
of  the  assignees,  that  a  defendant  cannot  revive,  ex- 
cept after  a  decree  for  an  account ;  yet  the  revivor 
was  permitted.* 

§  373,  Upon  the  same  principle,  there  would  seem 
to  be  no  objection  to  a  defendant's  reviving  the  suit 
after  a  decree  in  the  case  of  a  Bill  for  the  specific 
performance  of  an  agreement,  or  for  a  partition,  or 
for  a  trustee  to  convey  the  legal  estate.  But  the 
defendant  must,  in  all  such  cases,  have  an  interest  in 
the  further  prosecution  of  the  suit.  And,  therefore, 
where  his  only  object  is  to  dissolve  an  injunction  and 
proceed  at  law,  the  Court  will  not  permit  him  to  re- 
vive.* However,  in  a  case,  where  the  plaintiff,  after 
a  decree  to  redeem  certain  mortgaged  premises,  filed 
his  Bill  of  Revivor,  but  neglected  to  revive,  on  the 
time  for  the  defendant's  answering  being  out,  the  de- 
fendant was  allowed  to  revive,  and  to  carry  on  the 
decree  under  the  plaintiff's  Bill.* 

^  374.  In  regard  to  the  fi*ame  of  a  Bill  of  Revivor, 
a  brief  statement  may  suffice.  A  Bill  of  Revivor, 
then,  must  state  the  original  Bill,  or  rather,  who  were 
the  plaintiffs  and  defendants  to  it,  and  what  its  prayer 
or  object  was,  and  the  several  proceediiigs  thereon, 
and  the  abatement.^     It  ought  also  to  show  the  tide 

1  Cooper,  Eq.  PI:  68 ;  Williams  v.  Cooke,  10  Yes.  406 

3  Cooper,  Eq.  PI.  69. 

3  Cooper,  Eq.  PI.  68,  69,  and  the  cases  there  cited ;  Mitf.  Eq.  PI.  by 
Jeremy,  79;  1  Eq.  Abridg.  2,  3;  Wyatt,  Pr.  Reg.  92. 

*  The  49th  Order  of  the  English  Orders  of  1841,  provides,  "  That  it 
shall  not  be  necessary  in  any  Bill  of  Revivor,  or  supplemental  Bill,  to  set 
forth  any  of  the  statements  in  the  pleadings  in  the  original  suit,  unless 
the  special  circumstances  of  the  case  may  require  it."  The  Supreme  Court 
of  the  United  States  have  adopted  the  same  Rule.  See  Equity  Rules  of 
January  Term,  1842,  Rule  47,  1  Howard,  R.  Introd.  p.  56 ;  17  Peters, 
App*^!,  p.  69. 


CH.  Vlli.]  BILLS    OF   REViyOR.  401 

of  the  plaintiff  to  revive  the  suit.^  It  is,  also,  neoes* 
sary  to  state  so  much  new  matter,  and  no  more,  as  is 
requisite  to  show,  how  the  plaintiff  becomes  entitled 
to  revive,  and  to  charge,  that  the  cause  ought  to  be 
revived,  and  to  stand  in  the  same  condition,  with  re- 
spect to  the  parties  to  the  original  Bill,  as  it  was  at 
the  time  when  the  abatement  happened ;  and  it  must 
praj,  that  the  suit  may  be  revived  accordingly.'  It 
may  likewise  be  necessary  in  many  cases  to  pray,  that 
the  defendant  may  answer  the  Bill  of  Revivor ;  as  in 
the  case  of  an  admission  of  assets,  or  an  account  of 
the  personal  estate  being  requisite  from  the  represent- 
ative of  a  deceased  party.'  In  this  latter  case,  if  the 
defendant  does  admit  assets,  the  cause  may  proceed 
against  him  upon  an  order  of  revivor  merely.**  But 
if  he  does  not  make  that  admission,  the  cause  must 
be  heard  for  the  purpose  of  obtaining  the  necessary 
accounts  of  the  estate  of  the  deceased  party,  to  an- 
swer the  demands  made  against  it  by  the  suit.^  And 
the  prayer  of  the  Bill,  therefore,  in  such  a  case  usually 
is,  not  only,  that  the  suit  may  be  revived,  but  also, 
that  in  case  the  defendant  shall  not  admit  assets  to 
answer  the  purposes  of  the  suit,  such  accounts  may 
be  taken.  And  so  far,  the  Bill  is  in  the  nature  of  an 
original  BilK^     Upon  a  Bill  of  Revivor,  the  sole  ques- 

1  Phelps  V,  Spronle,  4  Sim.  R.  318 ;  Tigers  r.  Lord  Aadley,  9  Sim.  R. 
72,  76;  Mitf.  Eq.  PI.  by  Jeremy,  76 ;  Cooper,  Eq.  PI.  70. 

*  Cooper,  Eq.  PI.  70;  Comyns,  Rep.  670 ;  Mitf.  fiq.  PI.  by  Jeremy, 
76. 

3  Cooper,  Eq.  PI.  70;  Wyatt,  Pr.  Reg.  01 ;  Mitfl  Eq.  PI.  by  Jeremy, 
76. 

*  Cooper,  Eq.  PI.  70 ;  Mitf.  Eq.  Pi.  by  Jeremy,  76. 

*  Cooper,  Eq.  PI.  70,  and  cases  there  cited;  Gilb.  For.  Rom.  178, 174; 
Wyatt,  Pr.  Reg.  91-94.  This  passage  is  taken  by  Mr.  Cooper  almost 
literally  from  Lord  Redesdale's  Treatise  (Mitf.  Eq.  PL  by  Jeremy,  76, 
77).    But  the  few  words  added  by  Mr.  Cooper,  make  the  sense  more 

EQ.    PL.  51 
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tions  before  the  Court  are,  the  competency  of  the  par- 
ties to  revive,  or  the  correctness  of  the  frame  of  the 
BilL^ 


clear  and  definite,  and  I  have  therefore  followed  the  latter.    The  follow- 
ing passage  from  Lord  Redesdale's  Eq.  PI.  77, 78,  may  be  useful  to  show 
the  practice  as  to  Bills  of  Revivor.     ''  Upon  a  Bill  of  Revivor,"  says  he, 
''  the  defendants  must  answer  in  eight  days  after  appearance,  and  submit, 
that  the  suit  shall  be  reviv£d,  or  show  cause  to  the  contrary;  and  in  de- 
fault, unless  the  defendant  has  obtained  an  order  for  further  time  to  an- 
swer, the  suit  may  be  revived  without  answer,  by  an  order  made  upon 
motion,  as  a  matter  of  course.    The  ground  for  this  is  an  allegation,  that 
the  time  allowed  the  defendant  to  answer  by  the  course  of  the  Court  is 
expired,  and  that  no  answer  is  put  in.    It  is  therefore  presumed,  that  the 
defendant  can  show  no  cause  against  reviving  the  suit  in  the  manner 
prayed  by  the  Bill.     An  order  to  revive  may  also  be  obtained  in  like 
manner,  if  the  defendant  puts  in  an  answer,  submitting  to  the  revivor,  or 
even  without  that  submission,  if  he  shows  no  cause  against  the  revivor. 
Though  the  suit  is  revived  of  course  in  default  of  the  defendant's  answer 
within  eight  days,  he  must  yet  put  in  an  answer,  if  the  Bill  requires  it. 
As,  if  the  Bill  seeks  an  admission  of  assets,  or  calls  for  an  answer  to 
the  original  Bill,  the  end  of  the  order  of  revivor  being  ooly  to  put  the  suit 
and  proceedings  in  the  situation,  in  which  they  stood  at  the  time  of  the 
abatement,  and  to  enable  the  plaintiff  to  proceed  accordingly.     And  not- 
withstanding an  order  for  revivor  has  been  thus  obtained,  yet  if  the  de- 
fendant conceives,  that  the  plaintiff  is  not  entitled  to  revive  the  suit 
against  him,  he  may  take  those  steps,  which  are  necessary  to  prevent 
the  further  proceeding  on  the  Bill,  and  which  will  be  noticed  in  treating 
of  the  different  modes  of  defence  to  Bills  of  Revivor.    And  though  these 
steps  should  not  be  taken,  yet  if  the  plaintiff  does  not  show  a  title  to  re- 
vive, he  cannot  finally  have  the  benefit  of  the  suit,  when  the  determina- 
tion of  the  Court  is  called  for  on  the  subject."     He  adds;  ''After  a 
cause  is  revived,  if  the  person  reviving  finds  the  original  Bill  to  require 
amendment,  and  the  pleadings  are  in  such  a  state,  that  an  amendment  of 
the  Bill  would  be  permitted,  if  the  deceased  party  were  living,  the  Bill 
may  be  amended  notwithstanding  the  death  of  that  party ;  and  matters 
may  be  inserted,  which  existed  before  the  original  BUI  was  filed,  and 
stated,  as  if  the  deceased  party  had  been  living."    In  Van  Hejrthuysen's 
Equity  Draftsman,  340-346,  will  be  found  the  common  forms  of  Bills  of 
Revivor.     The  common  prayer  in  the  case  of  a  Bill  of  Revivor  on  the 
death  of  the  plaintiff,  is :  ''  To  the  end,  therefore,  that  the  said  defendant 
may  answer  the  premises,  and  that  the  said  suit  and  proceedings,  which 
so  became  abated  as  aforesaid,  may  stand  revived,  and  be  in  the  same 
plight  and  condition,  as  the  same  were  in  at  the  time  of  the  death  of  the 

1  Bettes  V.  Dana,  2  Sumner,  R.  383. 
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^  375.  If  a  defendant  to  an  original  Bill  dies  before 
putting  in  an  answer ;  or  after  an  answer,  to  which 
exceptions  have  been  taken ;  or  after  an  amendment 
of  the  BiU,  to  which  no  answer  has  been  given ;  the 
Bill  of  Revivor,  although  requiring  in  itself  no  answer, 
must  praj,  that  the  person,  against  whom  it  seeks  to 
revive  the  suit,  may  answer  the  original  Bill,  or  so 
much  of  it,  as  the  exceptions,  taken  to  the  answer  of 
the  former  defendant,  extend  to,  or  as  the  amendment, 
remaining  unanswered,  requires.^ 

§  376.  Where  a  Bill  of  Revivor  is  brought  by  a  de- 
fendant after  a  decree,  it  merely  substantiates  the  suit, 
and  brings  before  the  Court  the  parties  necessary  to 
see  to  the  execution  of  the  decree,  and  to  be  the  ob- 
jects of  its  operations,  rather  than  to  litigate  the  claims 
made  by  the  several  parties  in  the  original  pleadings, 
except  so  far  as  they  remain  undecided.' 

§  377.  Fourthly ;  a  Bill  in  the  nature  of  a  Bill  of 
Revivor.  We  have  seen,  that  a  Bill  of  Revivor,  proper- 
ly so  called,  lies  only  in  cases,  where  a  death  inter- 
venes, and  it  is  necessary  to  bring  the  proper  repre- 
sentatives of  the  deceased  party  in  the  realty  or  in  the 
personalty  before  the  Court ;  or,  where,  by  reason  of  the 


said  J.  A.,  or  that  the  said  defendant  may  show  good  cause  to  the  con- 
trary ;  May  it  please,  &c."  In  the  case  of  the  death  of  the  defendant,  it 
is  as  follows :  '*  Therefore,  that  the  said  suit  and  proceedings,  which  be- 
came so  abated  by  the  death  of  the  said  S.  N.,  may  stand  and  be  revived 
against  the  said  T.  R.,  and  be  in  the  same  plight,  state,  and  condition,  as 
the  same  were  in  at  the  time  of  the  abatement  thereof.  And  that  plain- 
tiff may  have  the  benefit  thereof;  or  that  the  said  defendant  T.  R.  may 
show  cause,  why  the  said  suit  and  proceedings  should  not  be  so  revived, 
and  that  the  same  may  be  revived  accordingly."  Van.  Heyth.  Eq. 
Drafts,  341,  342. 

1  Mitf.  Eq.  PI.  by  Jeremy,  76,  77,  and  cases  there  cited ;  Cooper,  Eq. 
PL  70,  71. 

«  Mitf.  Eq.  PI.  by  Jeremy,  79,  and  cases  there  cited ;  Cooper,  Eq.  PL 
71 ;  Devaynes  v.  Morris,  1  Mylne  &  Craig,  313,  326 ;  Ante  ^  370,  a. 
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marriage  of  a  female  plaintiff,  her  rights  are  so  modi- 
fied, that  the  suit  cannot  be  carried  on  by  herself  alone, 
but  her  husband  becomes  a  necessary  party.^  In  dach 
of  these  cases,  there  is  no  other  fact  to  be  ascertained, 
than  whether  the  new  party  lMX)ugbt  before  the  Court 
has  the  character  imputed  to  him.  If  he  has,  the  revi* 
Tor  is  of  course.^  But  there  are  many  cases,  in  which 
there  are  other  facts,  which  may  be  brought  into  litiga- 
tion, besides  the  mere  question  of  the  character  of  the 
new  party ;  and  to  such  cases,  therefore,  the  simf^ 
Bill  of  Reviror  does  not  technically  apply.  Under 
such  circumstances,  an  original  Bill,  in  the  nature  of 
a  BiU  of  Reviyor,  is  the  appropriate  process  to  bring 
those  facts  before  the  Court,  and  to  put  the  original 
proceedings  again  in  motion,  and  to  enable  the  new 
party  to  have  the  benefit  of  the  former  proceedings.' 

^  378.  Thus,  if  the  death  of  a  party,  whose  interest 
is  not  determined  by  his  death,  is  attended  with  such 
a  transmission  of  his  interest,  that  the  title  to  it,  as 
well  as  the  person  entitled,  may  be  litigated  in  the 
Court  of  Chancery,  as  in  the  case  of  a  devise  of  a  real 
estate,  the  suit  is  not  permitted  to  be  continued  by  a 
Bill  of  Revivor.  An  original  BiU,  upon  which  the  title 
may  be  litigated,  must  be  filed.  And  this  Bill  will 
have  so  far  the  effect  of  a  Bill  of  Revivor,  that  if  the 
title  of  the  representative  substituted  by  the  act  of  the 
deceased  party  is  established,  the  same  benefit  may  be 
had  of  the  proceedings  upon  the  former  Bill,  as  if  the 
suit  had  been  continued  by  a  Bill  of  Revivor.^ 


1  Ante,  §  364;  Cooper,  Eq.  PL  64.  «  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  71,  97  ;  Wyatt,  Pr.  Reg.  90,  91 ;  Attor- 
ney-€reneral  v.  Foster,  3  Hare,  R.  80,  93,  94 ;  Ante,  $  350;  Post,  $  379. 

^  Mitf.  Eq.  PI.  by  Jeremy,  71 ;  Id.  97,  and  cases  there  cited ;  1  Eq. 
Abridg.  2,  3  ;  Clare  v.  Wordell,  S  Vem.  548 ;  S.  C.  1  Eq.  Abridg.  3, 
pi.  3 ;  Wyatt,  Pr.  Reg.  90 ;  Jones  v.  Jones,  3  Atk.  S17 ;   Douglas  v. 
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^  379.  The  ground  of  this  distinction  between  Bills 
of  Revivor,  and  Bills  in  the  nature  of  Bills  of  Revivor, 
seeins  to  be,  that  the  former,  in  case  of  death,  are 
founded  upon  mere  privity  of  blood  or  representation 
by  operation  of  law  ;  the  latter,  upon  privity  of  estate 
or  title  by  the  act  of  the  party.*  in  the  former  case, 
nothing  can  be  in  contest,  except  whether  the  party  be 
the  heir  or  personal  representative ;  in  the  latter,  the 
nature  and  operation  of  the  whole  act,  by  which  the 
privity  of  estate  or  title  is  created,  is  open  to  contro- 
versy.^ Thus,  for  example,  the  hek  may  be  made  a 
party  by  a  Bill  of  Revivor;  for  his  title  is  by  mere 
operation  of  law.     But  the  devisee  must  come  in  by  a 


Sherman,  2  Paige,  R.  358.  Lord  Redesdale  repeats  the  same  proposition, 
with  toine  slight  alterations,  in  p.  97  of  his  Treatise.  His  language 
there  is :  ''It  has  been  already  mentioned,  that  when  the  interest  of  a 
party  d3ring  is  transmitted  to  another  in  such  a  manner,  that  the  transmis- 
sion may  be  litigated  in  this  Court,  as  in  the  case  of  a  devise,  the  suit 
cannot  be  revived  by  or  against  the  person,  to  whom  the  interest  is  so 
transmitted ;  but  that  such  person,  if  he  succeeds  to  the  interest  of  a 
plaintiff,  is  entitled  to  the  benefit  of  the  former  suit ;  and  if  he  succeeds 
to  the  interest  of  a  defendant,  the  plaintiff  is  entitled  to  the  benefit  of  the 
Ibrmer  suit  against  him ;  and  that  this  beneit  is  to  be  obtained  by  an 
original  Bill  in  nature  of  a  Bill  of  Revivor." 

1  Wyatt,  Pr.  Reg.  ©0. 

'  This  snbjeet  is  discussed  at  large  in  Skek  v.  Walcott,  3  Mason,  R. 
508,  to  which  the  learned  reader  is  referred.  Gilbert,  in  his  Forum  Ro* 
manom,  172,  states  the  reasons  thus :  '*  This  subpcena  is  only  for  the 
heir,  executor,  or  administrator,  who  came  in  in  privity,  as  they  call  it, 
that  is  in  immediate  representation  to  the  party  litigant  deceased ;  for  a 
devisee  or  assignee  of  any  plaintiff  cannot  have  subpoena  ad  revivendum 
after  the  decease  of  such  plaintiff.  And  this  is  for  two  reasons.  First, 
because  they  looked  upon  a  suit  to  be  a  chose  in  action,  which  was  not 
assignable  over  for  fear  of  maintenance.  But  this  reason  has  been  long 
since  obsolete  in  the  Court  of  Chancery,  where  they  allow  the  assign- 
ment of  such  interest.  But  the  second  and  better  reason  is,  because, 
where  the  party  devises,  or  assigns  lus  interest,  and  dies ;  if  the  devisee 
or  assignee  were  to  bring  lus  Bill  of  Revivor  against  the  defendant,  the 
heir  or  executor  would  be  pretermitted,  who  might  have  a  right  to  con- 
test such  disposition,  and  therefore  he  must  bring  his  original  Bill,  and 
make  the  heir  or  executor  a  party." 


406  EQUITY    PLEADINGS.  [CH.  VIII. 

Bill  in  the  nature  of  a  Bill  of  Revivor ;  for  be  comes  in 
as  a  purchaser  under  the  testator,  in  privity  of  estate 
or  tide,  which  may  be  disputed,*  So,  where  new 
trustees  to  a  charity  are  appointed  upon  the  death  or 
resignation  of  the  old  trustees,  a  Bill  in  the  nature  of 
a  Bill  of  Revivor  must  be  brought,  to  make  them  par- 
ties ;  for  otherwise,  if  not  made  parties,  they  will  not 
be  bound  by  the  decree.* 

^  380.  The  Bill  is  said  to  be  original,  merely  on  ac- 
count of  the  want  of  that  privity  of  title  between  the 
party  to  the  former  Bill  and  the  party  to  the  latter  Bill, 
although  claiming  the  same  interest,  which  would  have 
permitted  the  continuance  of  the  suit  by  a  Bill  of  Re- 
vivor.' Therefore,  when  the  validity  of  the  alleged 
transmission  of  interest  is  established,  the  party  to  the 
new  Bill  will  be  equally  bound  by,  or  have  advantage 
of,  the  proceedings  on  the  original  Bill,  as  if  there  had 
been  such  a  privity  between  him  and  the  party  to  the 
original  Bill,  claiming  the  same  interest.^  And  the 
suit  is  considered  as  pending  from  the  filing  of  the 
original  Bill,  so  as  to  save  the  statute  of  limitations,  to 
have  the  advantage  of  compelling  the  defendant  to  an- 
swer, before  an  answer  can  be  compelled  to  a  cross 
Bill,  and  to  have  every  other  advantage,  which  would 
have  attended  the  institution  of  the  suit  by  the  origi- 
nal Bill,  if  it  could  have  been  continued  by  a  Bill  of 
Revivor  merely.* 

^381.  In  the  case  of  the  marriage  of  a  female 
plaintiff,  the  husband  comes  in  by  what  may  properly 

1  Cooper,  Eq.  PI.  63,  69,  77 ;  Gilb.  For.  Rom.  ch.  9,  p.  172 ;  Wyatt, 
Pr.  Reg.  90 ;  1  Eq.  Abridg.  2  B.  pi.  1 ;  Harrison  ».  Ridley,  2  Eq. 
Abridg.  3  ;  S.  C.  Comyns,  R.  589;  Douglas  v.  Sherman,  2  Paige,  358. 

s  Attorney-General  r.  Foster,  2  Hare,  81,  93;  Ante,  ^  350;  Mitf.  Eq. 
PI.  by  Jeremy,  71,  97,  4th  edit.  ;  Post,  §  384,  note. 

3  Mitf.  Eq.  PI.  by  Jeremy,  97,  98.  ^  ibid. 

5  Mitf.  Eq.  PI.  by  Jeremy,  97,  98,  and  cases  there  cited. 
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be  called  a  privity  of  representation,  by  operation  of 
law,  upon  the  marriage.^  If,  on  the  marriage,  her 
property  becomes  vested  by  a  settlement  in  trustees,  or 
if  any  third  person,  such  as  trustees,  or  issue,  are  made 
interested  in  it,  a  mere  Bill  of  Revivor  will  not  do ;  but 
the  interest  of  such  third  persons  must  be  brought  for- 
ward by  an  original  Bill,  in  the  nature  of  a  supplemen- 
tal Bill  and  a  Bill  of  Revivor.* 

^  382.  So,  if  an  administrator  obtains  a  decree  in  a 
suit ;  but  before  there  is  a  complete  execution  of  it,  he 
dies ;  the  administrator  de  bonis  non  cannot  revive  the 
suit,  so  as  to  have  the  benefit  thereof  by  a  Bill  of  Re- 
vivor ;  because  he  comes  not  in  privity  under  the  ad- 
ministrator, who  obtained  the  decree,  but  paramount 
to  him.  He  represents  the  intestate,  and  not  merely 
the  former  administrator.^  The  true  mode  of  obtain- 
ing the  benefit  of  the  decree  in  such  a  case  would 
seem  to  be  by  an  original  Bill  in  the  nature  of  a  Bill 
of  Revivor.* 


1  Ante,  §  354. 

9  See  Cooper,  Eq.  PI.  64,  77;  Post,  ^  387;  Mitf.  Eq.  PI.  by  Jeremy, 
70,  71 ;  Merry  wether  ».  Mellish,  13  Ves.  161,  163. 

3  Cooper,  Eq.  PI.  67, 76,  210.  See  Phelps  v.  Sproule,  4  Sim.  R.  318. 
The  case  of  Owen  v.  Curzon,  3  Vera.  237,  as  reported,  seems  the  other 
way.  But  Mr.  Cooper  says  he  has  examined  the  record,  and  the  demar- 
rer  was  allowed.  (Cooper,  Eq.  PI.  67,  76,  210,  and  notes  ibid.)  Mr. 
Raithby,  in  his  note  (1)  to  the  case  in  2  Vern.  237,  confirms  Mr.  Cooper's 
statement.  See  S.  C.  1  Eq.  Abridg.  3,  pi.  6.  The  statute  of  30  Ch.  II. 
c.  6,  provided,  that  an  administrator  de  bonis  non  may  sue  a  gcire  faciaSf 
and  take  execution  upon  a  judgment  had  in  the  name  of  an  executor  or 
former  administrator.  By  analogy,  an  original  Bill  in  the  nature  of  a  Bill 
of  Hevivor,  would  seem  to  lie  in  Equity.  See  Huggins  v.  York  Buildings 
Co.  2  Eq.  Abridg.  3,  pi.  14,  where  it  is  said,  a  Bill  of  Reviyor  would  lie 
in  such  a  case.  But  qusere,  if  it  is  not  an  inaccurate  expression,  and  in- 
tended for  a  Bill  in  the  nature  of  a  Bill  .of  Revivor,  upon  the  analogies 
stated  in  the  text? 

<  Huggins  V,  York  Buildings  Co.  2  Eq.  Abridg.  3,  pi.  14 ;  Cooper,  Eq. 
PI.  78;  Mitf.  Eq.  PI.  by  Jeremy,  64,  note  (r),  and  Phelps  v.  Sproule,  4 
Sim.  R.  318. 
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§  383.  Soy  ia  the  case  of  a  Bill  against  executors 
for  an  accounC,  if  after  the  usual  decree  for  an  account, 
one  of  the  executors  becomes  bankrupt,  the  suit  is  in 
the  same  state,  as  if  abated ;  and  his  assignees  cannot 
proceed  in  the  account,  until  they  have  revived  the  suit 
by  a  supplemental  Bill  in  the  nature  of  a  Bill  of 
Revivor.^ 

^  384.  It  has  been  remarked  by  Lord  Redesdale, 
that  there  seems  to  be  a  difference  between  an  orig- 
iq^l  Bill  in  the  nature  of  a  Bill  of  Revivor,  and  an 
original  Bill  in  the  nature  of  a  supplemental  Bill. 
Upon  the  first,  the  benefit  of  the  former  proceedings  is 
absolutely  obtained ;  so  that  the  pleadings  in  the  first 
cause,  and  the  depositions  of  witnesses,  if  any  have 
been  taken,  may  be  used  in  the  same  manner,  as  if 
£ied  or  taken  in  the  second  cause ;  and  if  any  decree 
has  been  made  in  the  first  cause,  the  same  decree  shall 
be  made  in  the  second.  But  in  the  other  case,  a  new 
defence  may  be  made ;  the  pleadings  and  depositions 

^  Russell  V.  Sharp,  1  Ves.  &  Beam.  500.  See  Randall  v.  Mumford, 
18  Ves.  424.  In  the  statement  of  this  proposition,  I  have  followed  the 
language  of  the  register  and  counsel  in  the  case  of  Russell  v.  Sharp,  1 
Ves.  &  Beam.  500.  See  also  Porter  o.  Cox,  4  Madd.  R.  80.  Lord  Eldon, 
in  Randall  v.  Mumford,  18  Ves.  427,  seemed  to  doubt,  whether  the  suit 
was  abated  or  not;  and  he  hesitated,  as  to  what  name  should  be  given  to 
the  Bill.  His  language- was :  ''This  Court,  however,  without  saying, 
whether  bankruptcy  is,  or  is  not,  strictly  an  abatement,  has  said,  that  ac- 
cording to  the  course  of  the  Court,  the  suit  is  become  as  defective,  as  if  it 
was  abated.  And,  as  the  assignees  will  have  the  benefit  of  the  suit,  and 
assuming  in  practice,  that  he  who  is  a  bankrupt,  will  continue  so,  the 
course,  which  the  Court  has  taken,  is  to  require  him  to  bring  his  assignees 
before  it  by  Bill  of  Revivor,  or  supplemental  Bill  in  the  nature  of  a  Bill 
of  Revivor,  or  by  whatever  name  it  is  called."  At  present  it  seems  un- 
derstood, that  by  the  bankruptcy  of  a  party  the  suit  is  not  abated,  and 
therefore,  technically,  a  revivor  is  not  necessary;  but  au  original  Bill,  in 
the  nature  of  a  supplemental  Bill.  See  Cooper,  £q.  F\.  TB,  77 ;  Mitf. 
£q.  PI.  by  Jeremy,  65  and  note  (t),  98;  Sellas  v.  Dawson,  2  Anst.  458, 
note ;  Davidson  v.  Butler,  2  Anst.  460,  note ;  Harrison  v,  Ridley,  Com. 
R.  589. 
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cannot  be  used  in  the  same  manner^  as  if  filed  or  ta- 
ken in  the  same  cause ;  and  the  decree,  if  any  has 
been  obtained,  is  no  otherwise  of  advantage,  than  as 
it  may  be  an  inducement  to  the  Court  to  make  a  sim- 
ilar decree.^ 

^  385.  A  Bill  in  the  natmre  of  a  Bill  of  Revivor 
or  Supplement  cannot  be  Inrought  except  by  some  per- 
son, who  claims  in  privity  with  ^e  plaintiff  in  the 
original  Bill.  Thus,  for  example,  if  a  Bill  is  filed  by  a 
devisee  under  a  will,  and  afterwards  a  subsequent  wjU 
is  proved,  by  which  the  same  property  is  devised  to 
another  devisee ;  in  such  a  case,  the  later  devisee  can- 
not, by  a  Bill  in  the  nature  of  a  sup{^mental  Bill, 
avail  himself  of  the  proceedings  in  the  original  suit  { 
for  there  is  no  privity  between  the  plaintiff  in  the 
original  suit,  and  the  plaintiff  in  the  supplemented  Bill* 
But  if  the  Bill  had  been  filed  by  the  devisor  himself 
for  some  matter  touching  the  estate  devised,  then  the 
second  devisee  might  file  a  supplemental  Bill  in  the 
nature  of  a  Bill  of  Revivor,  notwithstanding  the  first 
devisee  has  already  filed  such  a  Bill ;  for  he  derives 
his  tide  solely  from  the  devisor,  independently  of  the 
first  devisee.* 

^  386.  An  original  Bill  in  the  nature  of  a  Bill  of 
Revivor  should  generally  state  the  same  facts,  as  a  Bill 
of  Revivor.  It  should  state  the  original  Bill,  the  pro- 
ceedings upon  it,  the  abatement,  and  the  manner,  in 
which  the  interest  of  the   party  dead  has  been  trans- 

1  Blitf.  Eq.  Pi.  by  Jeremy,  78,  73,  and  cases  there  cited.  See  also 
Lloyd  «.  Johnes,  9  Ves.  37,  &c. ;  Attorney-Genenl «.  Foster,  2  Hare,  R. 
80,  03,-94.  Mr.  Vice-ChanoeUor  Wigram  in  this  last  case  adverted  to 
the  distinction  between  a  Bill  in  the  nature  of  a  Bill  of  Supplement,  and 
a  Bill  in  the  nature  of  a  Bill  of  Rerivor  and  Supplement.  See  Ante, 
§350. 

*  Oldham  «.  Eboral,  1  Coop.  8el.  Cas.  97;  Rylands  v.  Latouche,  9 
Bligh,  R.  586 ;  Tonkin  «.  Lethbridge,  Coop.  Eq.  R.  43. 

EQ.    PL.  52 
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mitted.  It  should  also  charge  the  validity  of  the  trans- 
mission, and  state  the  rights,  which  have  accrued  by 
it.^  The  Bill  should  also  pray,  that  the  suit  may  be 
revived,  and  the  plaintiff  have  the  benefit  of  all  the 
former  proceedings  thereon.' 

^  387.  Fifthly,  a  Bill  of  Revivor  and  Supplement. 
This  Bill  is  a  mere  compound  of  the  two  preceding 
species  of  Bills,  and  in  its  separate  parts  it  must  be 
fhimed  and  proceeded  upon  in  the  same  manner.'  It 
becomes  proper,  where  not  only  an  abatement  has  ta- 
ken place  in  a  suit,  but  defects  are  to  be  supplied,  or 
new  events  are  to  be  stated,  which  have  arisen  since 
the  commencement  of  the  suit.^  Thus,  if  a  suit  be- 
comes abated,  and  by  any  act  besides  the  event,  by 
which  the  abatement  happens,  the  rights  of  the  parties 
are  afiected,  as  by  a  settlement,  or  a  devise,  under  cer- 
tain circumstances,  although  a  Bill  of  Revivor  merely 
may  continue  the  suit,  so  as  to  enable  the  parties  to 


1  Mitf.  Eq.  PI.  by  ^feremy,  97;  Phelps  o.  Sproule,  4  Sim.  R.  318. 

3  The  following  is  the  fonn  of  the  prayer  of  an  orginal  Bill  in  the  na- 
ture of  a  Bill  of  Revivor,  where  a  Bill  to  foreclose  a  mortgage  was 
brought,  and  the  defendant  died,  after  a  decree  referring  it  to  a  Master, 
&c.,  leaving  a  will,  under  which  the  equity  of  redemption  was  supposed 
to  be  devised,  and  the  present  Bill  was  brought  against  the  heir  and  the 
devisees.  "  And  that  in  case  it  shall  appear,  that  the  equity  of  redemption 
of  the  said  mortgaged  premises  descended  upon  the  death  of  the  said  T. 
H.  to  the  said  W.  H.,  then  that  the  said  suit  and  proceedings  therein  may 
stand,  and  be  revired  against  the  said  W.  H.,  and  be  in  the  same  plight 
and  condition,  as  the  same  were  in  at  the  time  of  the  abatement  thereof. 
But  in  case  it  shall  appear,  that  the  said  equity  of  redemption  was  devised 
to  the  said  R.  L.  and  B.  J.,  then  that  the  said  decree,  made  on  the  hear- 
ing of  this  cause,  may  be  prosecuted  and  carried  into  full  effect  against 
them  the  said  R.  L.  and  B.  J.,  in  the  same  manner,  as  the  same  might 
hare  been  prosecuted  against  the  said  late  defendant,  T.  H. ;  and  that  all 
necessary  directions  may  be  given  for  effectuating  the  several  matters 
aforesaid;  May  it  please,  &c.''    Van  Heyth.  Eq.  Drafts.  348. 

3  Mitf.  £q.  PL  by  Jeremy,  80 ;  Cooper,  Eq.  PI.  84. 

4  Cooper,  Eq.  PI.  84 ;  Pendleton  v.  Fay,  3  Paige,  R.  804 ;  Wescott  v. 
Cady,  5  John.  Ch.  R.  342. 
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prosecute  it ;  yet  to  bring  before  the  Court  the  whole 
matter  necessary  for  its  consideration,  the  parties  must, 
by  supplemental  Bill,  added  to  and  made  part  of  the 
Bill  of  Revivor,  show  the  settlement,  or  devise,  or  other 
act,  by  which  their  rights  are  affected.  And,  in  the 
same  manner,  if  any  other  event,  which  occasions  an 
abatement,  is  accompanied  or  followed  by  any  matter 
necessary  to  be  stated  to  the  Court,  either  to  show  the 
rights  of  the  parties,  or  to  obtain  the  full  benefit  of  the 
suit,  beyond  what  is  merely  necessary  to  show,  by  or 
against  whom  the  cause  is  to  be  revived,  that  matter 
must  be  set  forth  by  way  of  supplemental  Bill,  added 
to  the  Bill  of  Revivor,^ 

^  388,  We  come,  in  the  next  {dace,  to  the  consid- 
eration of  the  remaining  class  of  BiUs  not  original,  viz. 
Bills,  which  although  occasioned  by,  or  seeking  the  ben- 
efit of,  a  former  Bill,  or  of  a  decision  made  upon  it,  or 
attempting  to  obtain  a  reversal  of  a  decision,  are  yet 
not  considered  as  a  continuance  of  the  former  Bill,  but 
are  in  the  nature  of  original  Bills*^  They  are,  in  truth, 
of  a  mixed  character,  partaking  partly  of  the  character 
of  original  Bills,  and  partly  of  that  of  Bills  not  orig- 
inal.' This  class  includes  six  kindd.  ( 1 .)  Cross  Bills. 
(2.)  Bills  of  Review.    (3.)  Bills  in  the  nature  of  Bills 


1  Blitf.  Eq.  PL  by  Jeremy,  70,  71 ;  Cooper,  Eq.  PI.  64;  Merrywether 
V.  Mellish,  13  Yes.  161,  163, 435.  Lord  Redeadale  has  put  this  illustra- 
tioD  under  the  head  of  a  Bill  of  Reviyor  and  Supplement.  Is  it  not  rather 
an  original  Bill  in  the  nature  of  a  Bill  of  Revivor  and  Supplement,  since 
it  brings  forward  new  interests?    See  Ante,  §  345,  346. 

»  Mitf.  Eq.  PI.  by  Jeremy,  33 ;  Ante,  ^  16,  30, 326. 

3  Ante,  ^  16,  20;  Cooper,  Eq.  PI.  63.  Lord  Redesdale  has  arranged 
in  this  class,  (1.)  Bilb  in  the  nature  of  Bills  of  Revivor,  and  (3.)  Bills 
in  the  nature  of  supplemental  Bills.  (Mitford,  Eq.  PI.  by  Jeremy,  80.) 
I  have  preferred  the  arrangement  of  Mr.  Cooper  (Eq.  PI.  63),  which  in- 
cludes them  in  the  former  class,  as  more  convenient  in  a  practical  view, 
though  that  of  Lord  Redesdale  may.  be  more  exact  and  accurate  in  a  sci- 
entific view.    Ante,  §  30,  31. 
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of  Review.  (4.)  Bills  to  impeach  decrees  for  fraud. 
(5.)  Bills  to  suspend  or  avoid  the  operation  of  decrees. 
(6.)  Bills  to  carry  decrees  into  execution.^  Of  these 
we  shall  treat  in  their  order. 

^  389.  And  first  of  Cross  Bills.  A  Cross  Bill,  ex  m 
termnorum,  implies  a  BiU  brought  by  a  defendant  in  a 
suit  against  the  plaintiff  in  the  same  suit,  or  against 
other  defendants  in  the  same  suit,  or  against  both, 
touching  the  matters  in  question  in  the  original  Bill.* 
A  Bill  of  this  kind  is  usually  brought,  either  (1.)  to  ob- 
tain a  necessary  discovery  of  facts  in  aid  of  the  defence 
to  the  original  Bill,  or  ( 2.)  to  obtain  full  relief  to  aU 
parties,  touching  the  matters  of  the  original  BiU.^ 

^  390.  The  former  case  (a  Cross  Bill  for  discovery) 
arises  from  a  settled  rule  in  Equity,  that  the  plaintiff 
in  a  suit  cannot  be  examined  as  a  witness  in  that  suit; 
and  if  his  testimony  is  wanted  by  the  defendant  as  to 
any  material  facts,  it  must  be  by  a  Cross  Bill.^  It  has 
been  well  remarked,  that,  in  the  transactions  of  human 
life,  it  frequently  happens,  that  the  leading  facts  of  the 
Qase  are  known  Qnly  to  the  acting  parties ;  and  it  is, 
therefore,  of  essential  service  to  the  cause  of  truth  and 
justice,  that  the  defendant  in  a  suit  should  be  enabled 
to  interrogate  the  plaintiff  on  his  oath,  as  to  the  sub^ 
ject-matter  in  dispute  between  them.^  The  Cross  Bill, 
therefore,  gives  a  perfect  reciprocity  of  proof  to  each 
party,  derivable  from  the  answers  of  each  other.  And 
on  this  account  the  right  to  file  a  Cross  Bill  is  not  con- 
fined to  cases  between  private  persons ;  for  if  a  foreign 

1  Mitf.  Eq.  PI.  by  Jeremy,  80;  Cooper,  Eq.  PI.  63. 
8  Mitf.  Eq.  PI.  by  Jeremy,  80,  81;  Cooper,  Eq.  PI.  86 ;  1  Mont.  Eq. 
PI.  327,  328;  Post,  §  302,  306. 

3  Mitf.  Eq.  PI.  by  Jeremy,  81  ;  Piggott  v.  Williams,  6  Madd.  R.  05 ; 
Cooper,  Eq.  PI.  85. 

4  Mayor  of  Colchester  r. ,  1  P.  Will.  505. 

^  1  Smith,  Ch.  Pr.  ch.  2,  p.  67 ;  Gordon  v.  Gordon,  3  Swanst.  474. 
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sovereign  brings  a  Bill,  the  defendant  may  file  a  Cross 
Bill  against  him  for  a  discovery  of  matters  material  to 
his  defence.^  The  importance  of  a  Cross  Bill,  for  the 
purpose  of  discovery,  may  be  illcustrated  by  a  familiar 
example.  It  is  a  general  rule,  that  if  a  defendant 
wants  a  discovery  of  any  deed  in  the  hands  of  the 
plaintiff,  he  must  file  a  Cross  Bill  for  the  purpose,  al- 
though the  plaintiff  should  state  in  his  Bill,  that  the 
deed  is  in  his  custody,  and  ready  to  be  produced  as  the 
Court  shall  direct.*  Now,  that  very  deed  may  furnish 
the  main  grounds  of  establishing  the  defence  to  the 
original  BiU. 

^391.  The  latter  case  (a  Cross  Bill  for  relief)  may 
occur,  when  the  original  Bill  is  brought  for  the  specific 
performance  of  a  written  contract,  which  the  defendant 
at  the  same  time  insists  ought  to  be  delivered  up  or 
cancelled.  Under  the  original  Bill  no  such  relief  could 
be  had;  and,  even  if  the  plaintiff  should  fail  in  ob- 
taining a  decree  under  his  original  Bill  for  a  specific 
performance  of  the  contract,  he  might,  notwithstand- 
ing, afterwards  bring  his  action  at  law  for  damage  sus- 
tained by  him  by  the  non-performance.  It  may,  there- 
fore, be  necessary  for  the  defendant,  in  order  to  his 
protection  against  any  such  harassing  suits,  to  file  a 
Cross  Bill  for  the  purpose  of  having  the  contract  de- 
livered up  or  cancelled.^ 

^391,  a.  So,  if  a  Bill  should  be  brought  by  one 
tenant  in  common  of  the  legal  estate  against  another 
for  a  partition ;  it  would  be  a  good  defence  by  the  lat- 

1  Rothschild  v.  Queen  of  Portugal,  3  Yoonge  &  Coll.  594. 
3  Spragg  V.  Corner,  3  Cox,  R.  109. 
^  3  Cooper,  Eq.  PI.  85,  86.  But  see  Hilton  v.  Barren,  1  Yes.  jr.  284, 
where  Lord  Rosslyn  saiid  such  a  Bill  was  not  a  pure  Cross  Bill.  See  1 
Daniell,  Ch.  Pract.  513,  514,  citing  Lindsey  v.  Lynch,  2  Sch.  &  Lefr.  9 ; 
Woolam  V.  Heam,  7  Yes.  222 ;  Deaniston  v.  Little,  2  Sch.  &  Lefr.  11, 
note,  144,  note  (z)  ;  2  Story  on  Eq.  Jurisp.  §  771. 
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ter,  that  he  had  acquired  a  good  equitable  title  to  the 
whole  premises.  But,  if  he  should  farther  wish  to 
have  affirmative  relief  on  his  part,  and  a  decree,  that 
the  plaintiff  shall  convey  his  legal  tide  to  him  (the  de- 
fendant) in  conformity  to  his  equitable  title,  he  must 
file  a  Cross  Bill  for  the  relief;  for  under  the  Bill  for  a 
partition  no  such  relief  could  be  had.^ 

^  392.  It  also  frequendy  happens,  and  particularly, 
if  any  question  arises  between  two  defendants  to  a 
Bill,  that  the  Court  cannot  make  a  complete  decree 
without  a  Cross  Bill,  or  Cross  Bills,  to  bring  every  mat- 
ter in  dispute  completely  before  the  Courts  to  be  liti- 
gated by  the  proper  parties,  and  upon  the  proper  proofs. 
In  such  a  case,  it  becomes  necessary  for  some  one  or 
more  of  the  defendants  to  the  original  Bill  to  file  a 
Cross  Bill  against  the  plaintiff  and  some  or  all  of  the 
other  defendants  in  that  Bill,  and  thus  to  bring  the 
litigated  points  fully  before  the  Court.^ 

^  393.  As  this  species  of  Bill  is  a  mode  of  de- 
fence, a  defendant  is  sometimes  of  necessity  obliged 
to  resort  to  it  in  cases,  where,  by  the  rules  of  plead- 
ing in  Equity,  he  would  not  be  able  to  avail  himself 
of  the  matter  of  his  defence  in  any  other  way.  Thus, 
if  the  matter  of  defence  arises  after  the  cause  is  at 
issue,  as  if  the  plaintiff  has  given  the  defendant  a 
release,  or  if  there  has  been  an  award  made  on  a 
reference  after  issue  joined,  or  perhaps  in  case  of  the 
defendant's  bankruptcy,  if  he  has  obtained  his  certifi- 
cate after  issue  joined,  (all  of  which  at  law  may  be 
made  the  subjects  of  a  plea  puis  darrein  continuance^) 
a  defendant  in  Equity  cannot  avail  himself  of  either 


^  German  v,  Mackin,  6  Paige,  288. 

9  Mitf.  Eq.  PI.  by  Jeremy,  81 ;  Cooper,  Eq.  PL  86 ;  Paltison  v,  Hull, 
9  Cowen,  R.  747 ;  1  Mont.  £q.  PI.  337,  328. 
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of  these  defences  by  plea  or  answer,  and  therefore  he 
must  make  them  the  subject  of  a  Cross  BilL^  Thus, 
where,  pending  a  suit,  and  after  replication  and  issue, 
the  defendant,  having  obtained  a  release,  attempted  to 
prove  it  vwd  voce  at  the  hearing,  it  was  determined, 
that  the  release  not  being  in  issue  in  the  cause,  the 
Court  could  not  try  the  fact,  or  direct  a  trial  at  law 
for  that  purpose,  and  that  a  new  Bill  must  be  filed  to 
put  the  release  in  issue.^  In  the  case  before  the  Court, 
indeed,  the  Bill,  directed  to  be  filed,  seems  to  have 
been  intended  to  impeach  the  release  upon  the  ground 
of  fraud  or  surprise,  and  therefore  to  have  been  a 
proceeding  on  the  part  of  the  plaintiff  in  the  original 
Bill.  But  it  was  clearly  determined,  that  without 
being  put  in  issue  in  the  cause  by  a  new  Bill,  it  could 
not  be  used  in  proof.* 

§  394.  A  Cross  Bill  is  now  unnecessary  in  some 
cases,  in  which  it  was  formerly  required.  As,  for 
example,  if  a  Bill  is  filed  for  the  specific  perform- 
ance of  an  agreement,  and  the  defendant  should  in- 
sist upon  a  different  agreement  from  that  stated  by 
the  plaintiff  in  the  Bill,  and  should  offer  to  perform 
the  specific  agreement,  which  he  represents  to  have 
been  made ;  the  old  course  would  have  required,  that 
the  defendant  should  file  a  Cross  Bill,  to  entide  him- 
self to  a  decree  for  the  performance  of  the  agreement 
as  set  up  and  proved  by  the  defendant.  But  this 
would  now  be  unnecessary;  because  the  Court  will, 
under  such  circumstances,  at  his   request,  decree  a 


1  Cooper,  Eq.  PI.  86,  87,  and  cases  there  cited ;  Mitf.  Eq.  PI.  by  Jere- 
my, 82 ;  Hayne  v.  Hayne,  3  Ch.  R.  19.  See  Ante,  $  337,  in  what  cases 
new  matter,  or  newly  discovered  eyidenee,  occnrring  after  the  Bill,  can  be 
brought  forward  by  a  supplemental  Bill.  Barrington  «.  O'Brien,  S  Ball 
&  Beat.  140. 

s  Ibid.  3  Ibid 
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specific  performance  of  the  agreement,  actually  set  up 
and  established  in  the  defence.^ 

^  395.  It  is  a  general  rule,  that  a  Cross  fiill  must  be 
brought  before  publication  has  passed  in  the  originsd 
cause,  unless  the  plaintiff  in  the  Cross  Bill  will  go  to 
the  hearing  upon  the  depositions  and  proofs  already 
published.^  This  rale  is  established  to  prevent  the 
danger  of  perjury,  and  the  subornation  of  perjury,  in 

1  Cooper,  Eq.  PI.  85,  86 ;  S2  Storj  on  Equity  Jorisp.  $  770 ;  Fife  v. 
Clayton,  13  Yes.  546.  In  this  case  of  Fife  «.  Clayton,  13  Yes.  546, 
the  plaintiff  wished  to  dismiss  the  Bill,  and  the  defendant  insisted  upon 
the  specific  performance  of  the  agreement,  stated  in  his  answer  and 
proved  by  himself;  and  therefore  the  aTerment  of  his  willingness  to 
perform  it  was  relied  on  by  his  counsel,  who  cited  Scott  o.  Stapyltoif, 
13  Yes.  425,  as  in  point,  where  the  Master  of  the  Rolls  dismissed  the 
Cross  Bill  of  the  defendant  with  costs,  considering  it  as  unnecessary,  as 
the  Court  would,  upon  the  answer,  have  decreed  a  specific  performance 
of  what  was  the  real  agreement,  the  defendant  submitting  to  perform  the 
agreement.  On  this  occasion  Lord  Chancellor  Eldon  said;  ''The  old 
course  required  a  Cross  Bill ;  but  I  am  willing  to  follow  a  precedent,  that 
wiU  save  expense,  and  is  right  upon  principle,  the  plaintiff  by  his  Bill  of- 
fering to  perform  the  specific  agreement,  which  he  represents/'  And  a 
specific  performance  was  decreed  with  costs.  The  case,  therefore,  was 
one  where  the  defendant  submitted  to  perform  the  agreement  set  up  and 
proved  by  himself.  But  if  the  plaintiff  had  wished  the  agreement,  as  ad- 
mitted by  the  defendant,  to  be  specifically  performed,  it  seems,  that  he 
would  not  have  been  permitted  to  have  a  decree  for  it,  as  it  was  not  the 
case  stated  in  his  Bill.  See  Sugden  on  Yendors,  7th  edit.  317 ;  Sugden 
on  Yendors,  ch.  4,  note  (6),  10th  edit.;  Higginson  o.  Clowes,  15  Yes. 
525 ;  Clowes  v.  Higginson,  1  Yes.  Si  Beam.  524 ;  Lindsay  o.  Lynch,  2 
Sch.  &  Lefr.  1 ;  Legal  v.  Miller,  2  Yes.  299 ;  Legh  o.  Haverfield,  5  Yes. 
452 ;  Woolam  o.  Heam,  7  Yes.  211.  The  proper  course  in  such  a  case 
would  seem  to  be,  for  the  plaintiff  to  amend  his  Bill  upon  the  coming  in 
of  the  defendant's  answer ;  or  to  have  his  Bill  dLsmissed  without  preju- 
dice at  the  hearing.  See  Ibid,  and  Deniston  v.  Little,  cited  in  the  note  to 
2  Sch.  &  Lefr.  11.  Where  a  plaintiff  brings  a  Bill  for  an  account  and 
allowances  in  that  account,  the  defendant  has  a  right  to  make  objections 
to  it  in  the  same  way,  as  if  he  had  brought  a  Cross  Bill.  Aylifife  v.  Mur- 
ray, 2  Atk.  59. 

3  Cooper,  Eq.  PI.  87;  1  Eq.  Abridg.  G.  8,  pi.  1,  p.  80;  Bassett «.  Nes- 
worthy.  Rep.  Temp.  Finch,  102,  103;  White  v.  Buloid,  2  Paige,  R.  164; 
Field  o.  Schiefielin,  7  John.  Ch.  R.  250;  Sterry  r.  Arden,  1  John.  Ch. 
R.  62 ;  Gouverneur  v.  Elmendorf,  4  John.  Ch.  R.  357. 
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case  the  parties  should,  after  the  publication  of  the 
former  depositions  and  proofs,  be  permitted  to  examine 
witnesses  de  novo  to  the  same  matters,  to  which  thej 
or  others  have  been  already  examined.*  However, 
publication  wiU  be  enlarged,  or  (perhaps  more  proper- 
ly speaking)  postponed,  for  the  purpose  of  enabling 
the  defendant  to  file  a  Cross  BiU,  upon  a  special  appli- 
cation, showing  sufficient  grounds  to  the  Court  for 
making  such  an  order.  And  when  an  original  BiH 
and  Cross  Bill  are  both  filed,  both  causes  commonly 
proceed  to  be  heard  together,  which  could  not  be 
done,  if  the  Cross  Bill  were  filed  after  pablication  in 
the  original  cause,  unless  the  Cross  Bill  were  beard  on 
the  Bill  and  answer.^ 

^  396.  But  although  the  general  rule  is,  that  a  Cross 
Bill  must  be  filed  befcnre  publication,  to  entitle  the  party 
to  take  testimony  in  support  of  the  facts  asserted  in 
it,  independent  of  the  answer ;  yet  this  rule  is  a  re- 
striction upon  the  rights  of  the  defendant  only,  and  not 
upon  the  authority  of  the  Court ;  for,  where  it  is  neces- 
sary for  the  purposes  of  justice  in  a  particular  cause, 
the  Court  may  afterwards  direct  a  Cross  Bill  to  be 
filed.^  Thus,  upon  hearing  a  cause,  it  sometimes  ap- 
pears, that  the  suit  already  instituted  is  insufficient  to 
bring  before  the  Court  all  matters  necessary  to  enable 
it  -fully  to  decide  upon  the  rights  of  all  the  parties. 


1  Ibid.  Hence  it  is  a  rale,  that  where  a  Cross  Bill  is  filed  after  publi- 
cation, and  before  a  decree  in  the  original  cause,  the  CTidence,  taken  on 
the  Cross  Bill,  to  any  matters  in  issue  in  the  original  cause,  cannot  be  read 
at  the  hearing  of  the  latter.  And  on  the  hearing  of  the  cross  cause,  the 
testimony  of  new  witnesses  to  the  matters  in  issue  in  the  original  cause, 
will  not,  after  a  decree  in  the  original  cause,  be  allowed  to  be  read  in  the 
cross  cause.  But  to  matters  not  so  in  issue  it  may  be  read.  Wilford  o. 
Beasley,  3  Atk.  601 ;  Taylor  v.  Ghee,  3  Price,  R.  26,  83;  Field  v.  Schief- 
felin,  7  John.  Ch.  R.  253,  253. 

«  Cooper,  Eq.  PL  87,  88.  »  Mitf.  Eq.  PI.  by  Jeremy,  82,  83. 

EQ.  PL.  63 
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This  most  commonly  ha'ppens,  where  persons  in  oppo- 
site interests  are  co-defendants,  so  that  the  Court  can- 
not determine  their  opposite  interests  upon  the  Bill 
already  filed,  and  yet  the  determination  of  their  in- 
terests is  necessary  to  a  complete  decree  upon  the 
subject-matter  of  the  suit.  In  such  a  case,  if,  upon 
hearing  the  cause,  the  difficulty  appears,  and  a  Cross 
Bill  has  not  been  exhibited  to  remove  the  difficulty, 
the  Court  will  direct  a  Bill  to  be  filed  in  order  to  bring 
all  the  rights  of  all  the  parties  fully  and  properly  before 
it  for  its  decision;  and  it  will  reserve  the  directions 
or  declarations,  which  it  may  be  necessary  to  give  or 
make,  touching  the  matter  not  fully  in  litigation  by 
the  former  Bill,  until  this  new  Bill  is  brought  to  a 
hearing.' 

^  397.  And,  if  a  creditor,  who  has  come  in  under  a 
decree  in  favor  of  creditors  against  a  debtor,  should  re- 
quire relief  for  the  purpose  of  assisting  the  investiga- 
tion of  demands,  affecting  the  estate,  before  the  Mas- 
ter, which  relief  cannot  be  obtained  under  the  origi- 
nal Bill,  or  by  a  rehearing,  he  may,  even  without  the 
direction  of  the  Court,  file  a  Cross  Bill  for  the  pur- 
pose ;  ^  for  he  might  not  have  had  any  opportunity,  at 
an  earlier  stage  of  the  proceedings,  of  presenting  his 
case  and  his  objections. 

§  398.  Where  the  Cross  Bill  seeks,  not  only  a  dis- 
covery, but  relief,  care  should  be  taken,  that  the  relief 
prayed  by  the  Cross  Bill  should  be  equitable  relief;  for, 
to  this  extent,  it  may  be  considered  as  not  purely  a 
Cross  Bill,  but  in  the  nature  of  an  original  Bill,  seek- 
ing farther  aid  from  the  Court;  and  then  the  relief 
ought  to  be  such  as,  in  point  of  jurisdiction,  it  is  com- 


1  Mitf.  Eq.  PI.  by  Jeremy,  82,  83 ;  Id.  SOS,  and  cases  there  cited ; 
Field  o.  Schiefielin,  7  John.  Ch.  R.  253,  254 ;  Ante,  ^  392. 
3  Latouche  v.  Dunsany,  1  Sch.  ft  Lefr.  137. 
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petent  for  the  Court  to  give.^  It  was  upon  this  ground, 
that,  where  a  purchaser  of  an  estate,  under  articles  of 
agreement,  filed  his  Bill  for  a  conveyance,  having  got 
into  possession  of  a  part  of  the  estate,  and  the  vendor 
filed  a  Cross  Bill  to  recover  back  the  possession  from 
the  purchaser,  the  Court,  although  it  dismissed  the 
original  Bill,  refused  to  give  the  relief  sought  upon  the 
Cross  Bill ;  for  it  was  the  proper  object  of  an  action  of 
ejectment,  and  entirely  within  the  competence  of  a 
Court  of  Law.' 

^  399.  But,  subject  to  this  qualification,  a  Cross  Bill, 
being  generally  considered  as  a  defence  to  the  original 
Bill,  or  as  a  proceeding  necessary  to  a  comjdete  deter- 
mination of  a  matter  already  in  litigation,  the  plaintiff 
is  not,  at  least,  as  against  the  defendant  in  the  original 
Bill,  obliged  to  show  any  ground  of  Equity  to  support 
the  jurisdiction  of  the  Court.'  It  is  treated,  in  short, 
as  a  mere  auxiliary  suit,  or  as  a  dependency  upon  the 
original  suit. 

^  400.  It  seems,  that  in  England  it  is  not  indis- 
pensable, that  a  Cross  Bill  should  be  filed  in  the  same 
Court,  in  which  the  original  Bill  is  filed ;  as,  for  ex- 
ample, if  the  original  Bill  had  been  brought  in  the 
Court  of  Exchequer,  whilst  that  Court  had  Equity  juris- 
diction, the  Cross  Bill  might  be  brought  in  the  Court 
of  Chancery.*     Whether  die  like  doctrine  is  maintain- 


1  Cooper,  Eq.  PL  86. 

a  Calrerley  r.  WiUiaiM,  1  Ves.  jr.  911,  913 ;  Cooper,  Eq.  PI.  86,  87 ; 
Mitf.  Eq.  PI.  by  Jeremy,  81,  and  note  (2). 

3  Mitf.  Eq.  PI.  by  Jeremy,  81,  82,  303 ;  Cooper,  Eq.  PL  86 ;  Bur- 
gess V.  Wheate,  1  Eden,  R.  190 ;  Kemp  v.  Mackrell,  3  Atk.  812 ;  Doble 
V.  Potman,  Hardr.  R.  160 ;  Wyatt,  Pr.  Reg.  85,  86. 

«  Cooper,  Eq.  PL  87;  Glegg  v.  Legh,  4  Madd.  R.  192;  Parker  o. 
Leigh,  6  Madd.  R.  115.  Mr.  Cooper  so  lays  down  the  doctrine  in  the 
text,  and  cites  for  it  the  case  of  Newbury  t.  Wren,  1  Vern.  220 ;  S.  C. 
1  Equity  Abridg.  80,  pL  2 ;  Id.  134,  pL  3.    But  this  case  was  not  strictly 
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able  ia  the  Courts  of  America  generally  may  admit  of 
question.  But,  at  all  events,  there  cannot  be  a  Cross 
Bill  in  a  State  Court  to  an  orignal  Bill  pending  in  a 
Circuit  Court  of  the  United  States.  If  any  Cross  Bill 
is  wanted  in  such  a  case,  it  should  be  brought  in  the 
same  Circuit  Court,  in  which  the  CMrigifial  Bill  is  de- 
pending, as  it  is  not  an  original,  but  an  ancillary  suit.^ 
^  401.  In  regard  to  the  frame  of  a  Cross  Bill,  a 
brief  statement  may  suffice.  It  should  state  the  orig- 
inal Bill,  or  rather  the  parties,  and  prayer,  and  objects 
of  it,  the  proceedings  thereon,  and  the  rights  of  the 
party  exhibiting  the  Bill,  which  are  necessary  to  be 
made  the  subject  of  cross  litigation,  or  the  ground,  on 
which  he  resists  the  claim  of  the  plaintiff  in  the  orig- 
inal Bill,  if  that  is  the  olgect  of  the  new  Bill.^  A 
Cross  Bill  should  not  introduce  new  and  distinct  mat- 
ters, not  embraced  in  the  original  suit ;  for,  as  to  such 
matters,  it  is  an  original  Bill,  and  they  cannot  properly 
be  examined  at  the  hearing  of  the  6rst  suit.^ 

a  Cross  Bill,  though  it  was  in  the  nature  of  a  Cross  Bill.  The  original 
Bill  in  the  Exchequer  was  a  Bill  to  redeem,  and  the  Bill  in  Chancery  was 
by  the  defendant  in  the  original  suit  to  foredose.  So  that  it  was  strictly 
an  original  Bill  for  relief.  The  objection  raised  was  by  a  plea  of  the  pen- 
dency of  the  first  suit  for  the  same  cause.  The  plea  was  oyerrnled.  But 
in  Parker  o.  Leigh,  6  Madd.  E.  116,  the  doctrine  was  affirmed  in  a  Cross 
Bill  for  a  discoyery.  There  seems  no  small  difficulty  in  understanding, 
how  a  Cross  Bill,  strictly  so  called,  for  relief,  can  be  brought  in  a  different 
Court  from  that,  where  the  original  Bill  is  depending ;  as  the  object  is  to 
enable  the  Court  to  hear  both*  causes  together;  or,  at  all  events,  to  enable 
the  Court  to  make  a  decree  upon  the  whole  merits,  as  disclosed  in  each 
case.  See  Field  v.  Schiefielin,  7  John.  Ch.  R.  252 ;  Gouverneur  v  Elmen- 
dorf,  4  John.  Ch.  R.  357 ;  Glegg  V.  Legh,  4  Madd.  R.  192 ;  Beames,  PL 
in  Eq.  142. 

1  Mitf.  Eq.  PI.  by  Jeremy,  61,  82, 203.  See  Camochan  v.  Christie,  11 
Wheat.  446, 467. 

9  Mitf.  Eq.  PL  by  Jeremy,  81 ;  Cooper,  Eq.  PL  88. 

3  Galayan  v,  Erwin,  Hopk.  R.  48 ;  S.  C.  8  Cowen,  R.  361.  A  Bill, 
defective  in  its  frame,  as  a  BiU  of  Review,  may  sometimes  be  sustained  as 
a  Cross  Bill.  Cooper,  Eq.  PL  96 ;  Houghton  v.  West,  5  Bro.  Pari.  Rep. 
152 ;  S.  C.  2  Bro.  Pari.  Rep.  by  Tomlins,  88. 
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^  402.  The  Cross  Bill  of  Equity  Jurisprudence  is 
manifestly  derived  from  the  Canon  Law.  By  that  law, 
when  the  Iteus^  or  defendant,  was  brought  in  to  an- 
swer, he  was  said  to  be  convened,  which  the  canonists 
called  ConventiOj  because  the  plaintiff  and  defendant 
met  to  contest ;  and  since  the  defendant  might  like- 
wise have  demands  against  the  plaintiff,  he  had  liberty 
to  exhibit  a  Bill  against  him  also,  which  they  called 
Reconventio.  And  not  only  may  the  Cross  Bill  be  thus 
traced  back  in  its  origin  to  the  Canon  Law ;  but  the 
ordinary  practice  in  regard  to  it  is  derived  from  the 
same  source.  Thus,  if  the  Reconventio  came  in  before 
the  Litis  Contestation  both  causes  went  on  pari  passuj 
and  the  same  probatory  term  was  assigned  to  both, 
and  the  same  time  given  for  publication.  But  the  de- 
fendant was  to  answer  on  the  Convention  before  the 
plaintiff  was  to  answer  on  the  Reconventio ;  because 
the  plaintiff  first  brought  the  defendant  into  Court  to 
answer  his  suit,  and  the  defendant's  Reconventio  was 
only  a  superstructure  upon  it.  But,  if  the  Reconventio 
did  not  come  in  until  after  the  Litis  Contestation  then 
both  causes  did  not  proceed  pari  passu ;  and  therefore 
it  did  not  stop  the  plaintiff  in  the  examination  of  his 
witnesses.  But,  if  the  plaintiff  were  in  contempt  for 
not  answering  on  the  Reconventio,  then  he  would  be 
stopped  from  proceeding  on  his  own  Conventio.  If  the 
Reconventio  came  in  after  publication,  it  stopped  the 
hearing,  till  the  plaintiff  had  contested  it ;  because, 
otherwise,  if  the  defendant  had  a  right,  he  could  not 
have  a  decree  upon  the  plaintiff's  libel.*      It  has  been 

^  Gilb.  For.  Rom.  45-47.  Lord  Chief  Baron  Gilbert  has  remarked: 
"  Our  law  touching  Cross  Bills,  which  is  the  Reconventio  with  us,  agrees 
in  all  things  with  this ;  for  if  the  Cross  Bill  comes  in  before  issue  joined,  it 
goes  pari  passu  with  the  original  Bill.  But  if  it  comes  in  after  issue 
joined,  it  cannot  go  pari  passu  with  it,  and  stops  nothing,  till  the  plaintiff 
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sometimes  suggested,  that,  upon  filing  a  Cross  Bill,  the 
original  defendant  is  entitled  to  stay  proceedings,  and 
excused  from  putting  in  his  answer  to  the  original 
Bill,  until  after  the  defendant  in  the  Cross  Bill  has  put 
in  his  answer  thereto.  But  this,  although  apparently 
founded  upon  some  authorities,  is  not  maintainable  on 
principle  ;^  for  it  is  an  attempt  by  a  party  to  relieve 
himself  from  the  performance  of  his  duty  in  answering 
the  original  Bill  by  merely  requiring  an  answer  to  a 
Cross  Bill  from  his  adversary.^ 

^  403.  Secondly,  of  BiUs  of  Review.  A  Bill  of  Re- 
view is  in  the  nature  of  a  writ  of  error,  and  its  object 
is  to  procure  an  examination,  and  alteration,  or  rever- 
sal of  a  decree  made  upon  a  former  Bill,  which  decree 
has  been  signed  and  enrolled.'  This  enrolment  of  the 
decree  is  essential  to  what  is  called,  by  way  of  pre- 
eminence, a  Bill  of  Review ;  for  if  the  decree  has  not 
been  enrolled,  then  a  Bill  in  the  nature  of  a  Bill  of 
Review,  or  a  supplemental  Bill  in  the  nature  of  a  Bill 
of  Re^dew,  is  (as  we  shall  presently  see)  the  appropri- 
ate remedy.'*    The  enrolment  of  decrees  in  England 


has  incurred  a  contempt.    But  if  it  comes  in  aAer  publication,  it  stops  the   • 
hearing  till  answered,  and  the  rather  with  us,  because  the  defendant  has 
a  right  to  the  plaintiff's  answer  upon  oath.     But  if  such  Bill  be  filed  after 
publication,  nothing  can  be  put  in  issue  upon  it,  that  was  in  issue  in  the 
original  cause." 

^  Ramkissenseat  v.  Barker,  1  Atk.  19. 

9  Wigley  o.  Whitaker,  1  Beavan,  R.  349,  351. 

9  Mitf.  Eq.  PI.  by  Jeremy,  83 ;  Gilb.  For.  Rom.  184,  185 ;  Cooper, 
Eq.  PI.  88. 

^  Cooper,  Eq.  PI.  88, 69 ;  Blitf.  Eq.  PI.  by  Jeremy,  90 ;  Dexter  v.  Ar- 
nold, 5  Mason,  R.  303,  310.  The  following  remarks  of  Chief  Baron 
Gilbert,  in  his  Forum  Romanum,  ch.  10,  p.  183, 183,  will  serve  to  explain 
the  probable  origin  of  the  Bill  of  Review,  and  the  reason  why  it  requires 
an  enrollment.  '*  The  sentence,"  says  he,  '*  by  the  canon  and  civil  was 
twofold,  interlocutory  and  definitive.  The  interlocutory  was  any  order 
pronounced  by  the  judge  in  the  cause  touching  the  proceedings,  before 
they  came  to  a  definite  sentence ;  and  the  mterlocntory  order  is  always 
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is  now  little  known  in  practice,  and  therefore  Bills  of 
Review  are  rarely  brought.^  But  as  the  same  principles 
are  generally  applicable  to  all  the  varieties  of  this  spe- 
cies of  Bills,  we  shall  state  them  under  the  leading 
.  head  of  Bills  of  Review.  Indeed,  there  is  the  more 
reason  for  so  doing,  because  in  most  of  the  State 
Courts  of  Equity  in  America,  and  certainly  in  the 
Courts  of  the  United  States,  all  decrees  in  Equity,  as 
well  as  judgments  at  law,  are  matters  of  record,  and 
are  deemed  to  be  enrolled,  as  of  the  term  of  the  Court, 
at  which  they  are  passed,  whether  actually  enrolled  or 
not ;  so  that  in  those  Courts  a  Bill  of  Review  is  the 
ordinary  and  appropriate  proceeding.^ 

allerable  before  the  definitiye  sentence.  The  definitive  sentence  must 
always  be  in  writing,  and  cannot  be  altered  afier  it  is  pronounced  and 
signed  by  the  judge.  But  afler  it  is  so  signed,  they  might  appeal  to  a  su- 
perior jurisdiction.  But  where  they  were  in  the  last  resort,  as  when  it 
came  up  to  the  prince,  there  they  might  appeal  from  the  prince  uninform- 
ed to  the  prince  better  informed,  which  was  in  nature  of  a  review  of 
the  same  sentence.  Thus  it  is  in  the  Court  of  Chancery ;  for  all  orders 
.  axe  interlocutory,  till  they  come  to  the  definitive  sentence,  which  is  signed 
byHhe  Court ;  for  that  sentence  signed  and  enrolled  is  the  definitive  sen- 
tence in  the  cause,  and  all  preparations  before  that  are  but  interlocutory. 
For  the  decree  pronounced  on  the  hearing,  which  is  taken  down  by  the 
*  register,  is  but  an  interlocutory  sentence,  till  it  comes  to  be  signed  by  the 
judge  of  the  Court  and  enrolled. 

^  The  defendant  may  enroll  a  decree  in  order  to  enable  him  to  bring  a 
Bill  of  Review.  But  this  seems  unnecessary,  as  he  may  (as  we  shall 
presently  see)  bring  a  Bill  in  the  nature  of  a  Bill  of  Review,  or  move  for 
a  rehearing  (as  the  case  may  require),  where  the  plaintiflfbas  not  enroUed 
the  decree.     Cooper,  £q.  PI.  91. 

3  Dexter  v.  Arnold,  5  Mason,  R.  303,  310,  311.  The  very  point  came 
before  the  Supreme  Court  of  the  United  States,  in  Whiting  o.  Bank  of 
United  States,  '13  Peters,  R.  6,  13.  On  that  occasion  the  Court  said ; 
''Some  suggestions  have  been  made  as  to  the  nature  and  character  of 
the  present  Bill,  —  whether  it  is  to  be  treated  as  a  Bill  of  Review,  or  what 
other  is  its  appropriate  denomination.  As  the  original  decree,  which  it 
seeks  to  review,  was  properly,  according  to  our  course  of  practice,  to  be 
deemed  recorded  and  enrolled  as  of  the  term,  in  which  the  final  decree 
was  passed,  it  is  certainly  a  Bill  of  Review  in  contradistinction  to  a  Bill  in 
the  nature  of  a  Bill  of  Review ;  which  hitter  Bill  lies  only  when  there  has 
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§  404.  There  are  but  two  cases,  in  which  a  Bill  of 
Review  is  permitted  to  be  brought,  and  these  two  cases 
are  settled  and  declared  by  the  first  of  the  Ordinances, 
in  Chancery  of  Lord  Chancellor  Bacon  respecting 
Bills  of  Review,  which  Ordinances  have  never  since 
been  departed  from.  It  is  as  follows :  '^  No  decree 
shall  be  reversed,  altered,  or  explained,  being  once  un- 
der the  great  seal,  but  upon  Bill  of  Review.  And  no 
Bill  of  Review  shall  be  admitted,  except  it  contain 
either  error  in  law,  appearing  in  the  body  of  the  de- 
cree, without  further  examination  of  matters  in  fact, 
or  some  new  matter,  which  hath  arisen  in  time  after 
the  decree,  and  not  any  new  proof,  which  might  have 
been  used,  when  the  decree  was  made.  Nevertheless, 
upon  new  proof,  that  is  come  to  light  after  the  decree 
was  made,  which  could  not  possibly  have  been  used  at 
the  time,  when  the  decree  passed,  a  Bill  of  Review 
may  be  grounded  by  the  special  license  of  the  Court, 
and  not  otherwise.'^*  So,  that  from  this  Ordinance  a 
Bill  of  Review  may  be  brought,  first,  for  error  of  law ; 
secondly,  upon  discovery  of  new  matter. 

§  405.  And,  first,  it  may  be  brought  for  error  of  law, 
appearing  upon  the  face  of  the  decree  ;  as  if  a  decree 


been  no  enrolment  of  the  decree.  Being  a  Bill  brought  by  the  original 
parties  and  their  privies  in  representation,  it  is  also  properly  a  Bill  of  Re- 
iriew,  in  contradistinction  to  an  original  Bill  in  the  nature  of  a  Bill  of  Re- 
view ;  which  latter  Bill  brings  forward  the  interests  affected  by  the  de- 
cree, other  than  those,  which  are  founded  in  privity  of  representation. 
The  present  Bill  seeks  to  revive  the  suit  by  introducing  the  heirs  of  Whi- 
ting before  the  Court ;  and  so  far  it  has  the  character  of  a  Bill  of  Revivor. 
It  seeks  also  to  state  a  new  fact,  viz.,  the  death  of  Whiting,  before  the 
sale  ;  and  so  fur  it  is  supplementary.  It  is,  therefore,  a  compound  Bill  of 
Review,  of  Supplement,  and  of  Revivor  ;  and  it  is  entirely  maintainable 
as  such,  if  it  presents  facts  which  go  to  the  merits  of  the  original  decree 
of  foreclosure  and  sale." 

1  Cooper,  Eq.  PI.  89,  and  cases  there  cited ;  Dexter  o.  Arnold,  5  Ma- 
son, R.  310 ;  Beam.  Ord.  in  Ch.  1. 
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should  be  against  the  statute  law,  which  case  happen- 
edy  where  a  decree  directed  the  legacy  belonging  to  a 
child,  who  had  died  an  iDftmt  intestate  without  wife  or 
children,  to  be  distEUiitea  amongst  his  mother,  broth- 
ers, and  sisters  equally,  whereas  by  the  statute  of  dis- 
tributions it  vested  entirely  in  the  father,  who  had  sur- 
vived the  child.'  So,  if  an  absolute  decree  should  be 
made  against  a  person,  who,  upon  the  face  of  it,  ap- 
pears to  have  been  an  infant  at  the  time.^  But,  by 
the  Ordinance  of  the  Lord  Chancellor  above  men- 
tioned, any  error  in  figures,  as  in  miscasting,  shall  be 
explained  and  reconciled  by  an  order,  without  a  Bill  of 
Review.  By  the  term,  miscasting,  is  not  to  be  under- 
stood any  pretended  misrating  or  misvaluing,  but  only 
error  in  the  auditing  or  numbering.  It  is  not  necessary 
to  obtain  leave  of  the  Court,  before  a  Bill  of  this  kind 
for  error  of  law,  apparent  on  the  face  of  the  decree, 
can  be  filed  .^ 

^  406.  But,  by  another  of  the  Ordinances  above 
mentioned,  the  decree  must  be  first  obeyed  and  per- 
formed, before  a  Bill  of  Review  can  be  brought ;  as  if 
it  be  for  land,  the  possession  must  be  given  up ;  if  it 
be  for  money,  the  money  must  be  paid ;  if  for  evi- 
dences, the  evidences  must  be  brought  in  ;  and  so  in 
other  cases.^  But  if  any  act  be  decreed  to  be  done, 
which  extinguishes  the  parties'  right  at  the  Common 
Law,  as  making  of  assurance  or  release,  acknowledging 
satisfaction,  cancelling  of  bonds,  or  evidences,  and  the 
like,  it  is  declared,  that  those  parts  of  the  decree  are 
to  be  spared,  until  the  Bill  of  Review  be  determined.* 
But  such  sparing  is  to  be  warranted  by  public  order 

1  Cooper,  Eq.  PI.  89, 90 ;  Gilb.  For.  Rom.  184-187 ;  Beam.  Ord.  in 
Chan.  3,  4;  Gregory.  MoleBWorth,3  Ves.  109. 
«  Ibid.  a  Ibid. 

4  Cooper,  Eq.  PI.  69.  ^  Ibid. 

EQ.  PL.  64 
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made  in  Court.  And  even  the  rule,  as  to  obedience 
and  perfonnance  of  the  decree,  has  been  dispensed 
with  by  the  Court  in  some^ses;  as  where  a  sum  of 
money  has  been  ordered  to  be  j^d,  and  it  appeared, 
that  the  party  was  unable  to  pay  it.^ 

^  407.  In  regard  to  errors  of  law,  apparent  upon 
the  face  of  the  decree,  the  established  doctrine  is,  that 
you  cannot  look  into  the  evidence  in  the  case,  in  order 
to  show  the  decree  to  be  erroneous  in  its  statement  of 
the  facts.  That  is  the  proper  office  of  the  Court  upon 
an  appeal.  But,  taking  the  facts  to  be,  as  they  are 
stated  to  be  on  the  face  of  the  decree,  you  must  show, 
that  the  Court  have  erred  in  point  of  law.  If,  there- 
fore, the  decree  do  not  contain  a  statement  of  the  ma- 
terial facts,  on  which  the  decree  proceeds,  it  is  plain, 
that  there  can  be  no  relief  by  a  Bill  of  Review,  but 
only  by  an  appeal  to  some  superior  tribunal.^  It  is  on 
this  account,  that  in  England  decrees  are  usually 
drawn  up  with  a  special  statement  of,  or  reference  to, 
the  material  grounds  of  fact,  which  support  the  decree. 
In  the  Courts  of  the  United  States,  the  decrees  are 
usually  general,  without  any  such  statement  of  facts. 
In  England,  the  decree  embodies  the  substance  of  the 
Bill,  pleadings,  and  answers.  In  the  Courts  of  the 
United  States,  the  decree  usually  contains  a  mere  ref- 
erence to  the  antecedent  proceedings  without  embody- 

1  Cooper,  Eq.  PI.  90;  Gilb.  For.  Rom.  185-187;  Wyatt,  Pr.  Reg. 
98;  Partridge  r.  Usbome,  6  Ross.  R.  195,  244-253;  Wnerv,  Black- 
ley,  2  John.  Ch.  R.  488  ;  Mitf.  Eq.  PI.  by  Jeremy,  88.  There  are  other 
exceptions  to  the  rule,  as  to  the  performance  of  the  decree,  than  those 
stated  in  the  text ;  as,  for  example,  the  party  is  not  bound  to  perform  any 
more  of  the  decree  than  his  adversary  can  show,  that  he  is  bound  to 
perform  at  the  time,  when  he  seeks  to  bring  a  Bill  of  Review,  and  in  re- 
gard to  which  he  is  in  default.  See  Partridge  v.  Usbome,  5  Russ.  R. 
195,  244-263,  where  the  subject  was  most  elaborately  considered  by 
Lord  Lyndhurst. 

s  Dexter  V.  Arnold,  5  Mason,  R.  311;  Mellish  o.  WUliams,  1  Vem. 
R.  166;  O'Brien  «.  Conner,  2  Ball  &  Beatt.  R.  146,  154. 
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ing  them.  But  for  the  purpose  of  examining  all  er- 
rors of  law,  the  Bill,  answers,  and  other  proceedings, 
are,  in  our  practice,  as  much  a  part  of  the  record  be- 
fore the  Court,  as  the  decree  itself;  for  it  is  only  by  a 
comparison  with  the  former,  that  the  correctness  of  the 
latter  can  be  ascertained.^ 

^  408.  Where  a  decree  has  been  affirmed  in  Parlia- 
ment, it  may  well  be  doubted,  whether  a  Bill  of  Re- 
view for  errors  apparent  upon  the  face  of  the  decree 
can  be  brought;  for  the  highest  appellate  Court  has 

I  Dexter  v.  Arnold,  5  Mason,  R.  311,  312;  Wyatt,  Pr.  Reg.  98; 
Coombs  V.  Proad,  1  Ch.  Cas.  54 ;  S.  C.  SFreem.  R.  183  ;  Holliagsworth  o. 
McDonald,  2  Harr.  &  John.  R.  230 ;  Webb  v.  Pell,  3  Paige,  R.  368.  The 
sanaie  point  arose  in  the  Sapreme  Court  of  the  United  States,  in  Whiting 
V.  Bank  of  United  States,  13  Peters,  R.  6,  13,  14.  On  that  occasion,  the 
Court  said ;  '*  It  has  also  been  suggested,  at  the  bar,  that  no  Bill  of  Re- 
view lies  for  errors  of  law,  except  where  such  errors  are  apparent  on  the 
face  of  the  decree  of  the  Court.  That  is  true  in  the  sense,  b  which  the 
language  is  used  in  the  English  practice.  In  England,  the  decree  always 
recites  the  substance  of  the  Bill,  and  answer,  and  pleadings,  and  also  the 
facts  on  which  the  Court  founds  its  decree.  But  in  America  the  decree 
does  not  ordinarily  recite  either  the  Bill,  or  answer,  or  pleadings ;  and 
generally  not  the  facts,  on  which  the  decree  is  founded.  But  with  us  the 
Bill,  answer,  and  other  pleadings,  together  with  the  decree,  constitute 
what  is  properly  considered  as  the  record.  And,  therefore,  in  truth,  the 
rule  in  each  oountry  is  precisely  the  same,  in  legal  efiect;  although  ex- 
pressed in  different  language ;  viz.,  that  the  Bill  of  Reyiew  must  be  found- 
ed on  some  error  apparent  upon  the  Bill,  answer,  and  other  pleadings, 
and  decree ;  andl  that  you  are  not  at  liberty  to  go  into  the  eyidence  at  large, 
in  order  to  establish  an  objection  to  the  decree,  fonnded  on  the  supposed 
mistake  of  the  Court  in  its  own  deductions  from  the  eyidence."  In  Per- 
ry V.  Phelips,  17  Yes.  178,  Lord  EUdon,  speaking  on  this  subject,  said  ; 
*'  With  regard  to  the  other  point,  there  is  a  great  distinction  between  er- 
ror in  the  decree  and  error  apparent.  The  latter  description  does  not  ap- 
ply to  a  merely  erroneous  judgment.  And  this  is  a  point  of  essential  im- 
portance ;  as,  if  I  am  to  hear  this  cause  upon  the  ground,  that  the  judg- 
ment Lb  wrong,  though  there  is  no  error  apparent,  the  consequence  is,  that 
in  every  instance  a  Bill  of  Review  may  be  filed ;  and  the  question,  wheth- 
er the  cause  is  well  decided,  will  be  argued  in  that  shape :  not,  whether 
the  decree  is  right  or  wrong  on  the  face  of  it.  The  cases  of  error  appar- 
ent, found  in  the  books,  are  of  this  sort ;  an  infant  not  having  a  day  to 
show  cause,  &c.,  not  merely  an  erroneous  judgment."  S.  P.  Haig  v. 
Homan,  8  Clarke  &  Fin.  R.  320. 
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pronounced  in  effect,  that  it  is  not  erroneous.*  The 
same  olgection  does  not  apply  (as  we  shall  presendj 
see),  where  the  Bill  of  Review  is  for  matter  of  new 
discovered  evidence*^ 

^  408,  a.  A  Bill  of  Review  also  lies  only  after  a 
final  decree  ;  for  the  Court  may,  if  the  decree  be  only 
interlocutory,  afterwards  and  before  a  final  decree  vary 
or  rescind  it*  But  a  decree  is  final  in  the  sense  of  the 
rule,  which  finally  adjudicates  upon  all  the  merits  ct 
the  controversy,  and  leaves  nothing  fiirther  to  be  done, 
but  the  execution  of  it.  Thus,  for  example,  a  decree 
of  foreclosure  and  «a&,  upon  a  BiU  brought  by  a  mort- 
gagee for  a  foreclosure  and  sale,  (according  to  the 
practice  in  many  States  in  America,)  is  final,  and  the 
sale  is  but  in  the  nature  of  an  execution.' 

^  409.  No  persons,  except  the  parties  and  their 
privies  in  representation,  such  as  heirs,  executors,  and 
administrators,  can  have  a  Bill  of  Review,  stricdy  so 
called.^  But  other  persons  in  interest,  and  in  privity  of 
tide  or  estate,  who  are  aggrieved  by  the  decree,  such 
as  devisees,  and  remainder-men,  are,  as  we  shall  pres- 
endy  see,  entided  to  maintain  an  original  Bill  in  the 
nature  of  a  Bill  of  Review,  so  far  as  their  own  inter* 
ests  are  concerned.^  Of  course,  no  persons,  but  per- 
sons having  an  interest,  are  entided  to  maintain  a  Bill 

1  Milf.  Eq.  PI.  by  Jeremy,  88 ;  Cooper,  Eq.  PI.  91,  92. 

s  Poet,  $  418. 

3  Whiting  o.  Bank  of  United  Statee,  13  Petere,  R.  6, 15 ;  Ray  v.  Low, 
S  Cranch,  79. 

«  Gilb.  For.  Rom.  184 ;  Wyatt,  Pr.  Reg.  96 ;  Slingeby  o.  Hale,  1  Cfa. 
Cae.  199.  The  language  of  6ilbert,m  For.  Rom.  186, is  very  broad, and 
reqvires  qnalifieation.  It  la  <<  None  but  partieB  and  priviea,  as  heirs,  ex- 
eentors,  or  adminiatratora,  can  haTO  this  BiU  of  Review,  nnee  nobody 
else  can  be  aggriered  by  each  decree,  because  it  can  only  be  revived  by 
such  privies."  Why  may  not  a  devisee  be  aggrieved,  or  a  remainder- 
man? 

ft  Blitf.  Eq.  PI.  by  Jeremy,  99 ;  Wyatt,  Pr.  Reg.  98, 100;  Poet,  §  499. 
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of  Review.^  And  even  persons,  having  an  interestin 
the  cause,  if  not  aggrieved  by  the  particular  errors  as* 
signed  in  the  decree,  cannot  maintain  a  Bill  of  Re- 
view, however  injuriously  the  decree  may  afiect  the 
rights  of  third  persons.'  But  with  this  exception,  it 
may  be  generally  stated,  that  all  the  parties  to  the 
original  Bill  ought  to  join  in  a  Bill  of  Review.* 

§  410.  A  Bill  of  Review  for  errors,  apparent  upon 
the  face  of  the  record,  will  not  lie  after  the  time,  when 
a  writ  of  error  could  be  brought ;  for  Courts  of  Equity 
govern  themselves  in  this  particular  by  the  analogy  of 
the  Common  Law  in  regard  to  writs  of  error.^  Hence, 
in  England,  where  writs  of  error  must  be  brought 
within  twenty  years  after  a  judgment,  unless  in  certain 
cases  of  disabilities,  the  like  limitation  is  adopted  in 
Courts  of  Equity  as  to  Bills  of  Review  for  errors,  ap- 
parent on  the  face  of  decrees.  For  the  same  reason, 
in  the  Courts  of  the  United  States,  Bills  of  Review 
for  errors,  apparent  upon  the  face  of  decrees,  are  lim- 
ited to  five  years,  that  being  the  limitation  of  writs 
of  error  upon  judgments  at  law.'  So,  for  the  like 
reas(Hi,  a  fine  and  non-claim  for  five  years,  if  there  has 
been  no  impediment  to  the  remedy,  will  be  a  bar  to  a 
Bill  of  Review  respecting  the  same  lands.' 

^411.  Error  in  matter  of  form  only,  althou^  appar- 
ent on  the  face  of  a  decree,  seems  not  to  have  been 
considered  as  a  sufficient  ground  for  reversing  the  de- 


1  Webb  V.  Pell,  3  Paige,  R.  368. 

s  Thomas  v.  Hame's  Hein,  10  Wheat.  R.  146 ;  Mitf.  £q.  PI.  by 
Jeremy,  905. 

>  Bank  of  United  States  o.  White,  8  Peten,  R.  S53. 

«  Smith  V.  Clay,  AmM.  R.  645  (  S.  C.  3  Bro.  Gh.  R.  by  Belt,  639, 
note;  Mitf.  Eq.  PI.  by  Jeremy,  88  ;  Cooper,  £q.  PI.  91-03;  Wyatt,  Pr. 
Reg.  97,  98;  Lytton  v.  Lytton,  4  Bro.  Ch.  R.  441. 

5  Thomas  v.  Hame's  Heirs,  10. Wheat.  R.  146. 

•  Cooper,  Eq.  PI.  91 ;  Blitf.  Eq.  PI.  by  Jeremy,  350,  951. 
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cree.  And  matter  of  abatement  has  been  also  treated 
as  not  capable  of  being  shown  for  error  to  reverse  a 
decree.  * 

^  412.  Secondly.  A  Bill  of  Review  may  be  brought 
upon  the  discovery  of  new  matter ;  such,  for  example, 
as  the  discovery  of  a  release,  or  a  receipt,  which  would 
change  the  merits  of  the  claim,  upon  which  the  decree 
was  founded.^  But  leave  of  the  Court  must  be  ob- 
tained, before  a  Bill  of  Review  can  be  filed  on  this 
ground ;  which  leave  to  file  it  will  not  be  granted  with- 
out an  affidavit,  that  the  new  matter  could  not  be  |»o« 
duced  or  used  by  the  party  claiming  the  benefit  of  it  in 
the  original  cause.  The  affidavit  must  also  state  the 
nature  of  the  new  matter,  in  order  that  the  Court  may 
exercise  its  judgment  upon  its  relevancy  and  mate- 
riality.^ 

^  413.  Both  of  these  considerations,  to  which  the 
affidavit  applies,  are  indispensable.  In  the  first  place, 
the  new  matter  must  be  relevant  and  material,  and 
such  as,  if  known,  might  probably  have  produced  a 
different  determination.^  In  other  words,  it  must  gen- 
erally be  new  matter,  to  prove  what  was  before  in 
issue,  and  not  to  prove  a  title  not  before  in  issue ;  not 
to  make  a  new  case,  but  to  establish  the  old  one.^  In 
the  next  place,  the  new  matter  must  have  first  come 

1  Mitf.  £q.  PI.  by  Jeremy,  85 ;  Cooper,  Eq.  PI.  95;  Hartwell  «.  Town- 
send,  6  Bro.  Pari.  R.  289  ;  S.  C.  2  Bro.  Pari.  R.  107,  Tomlins's  edit. ; 
Slingsbyo.  Hale,  1  Ch.  Cas.  122  ;  S.  C.  1  Eq.  Abridg.  169. 

9  Cooper,  £q.  PI.  91 ;  Standish  v.  Radley,  2  Atk.  178 ;  Wyatt,  Pr. 
Reg.  98 ;  Gilb.  For.  Rom.  186,  187. 

3  Cooper,  Eq.  PI.  92  ;  Mitf.  Eq.  PI.  by  Jeremy,  84 ;  Gilb.  For.  Rom. 
186  - 188 ;  Wyatt,  Pr.  Reg.  95. 

*  Mitf.  Eq.  PI.  by  Jeremy,  84,  85 ;  Wyatt,  Pr.  Reg.  95 ;  Ord».  Noel, 
6  Madd.  R.  127;  Blake  v.  Foster,  2  MoUoy,  R.  257  ;  Wiser  v.  Blackley, 
2  John.  Ch.  R.  488 ;  Livingston  v.  Hnbbs,  3  John.  Ch.  R.  124. 

^  Dexter  v.  Arnold,  6  Mason,  R.  312 ;  Yoang  v.  Keighley,  16  Ves. 
348,  354.    Bat  see  Partridge  v.  Usborne,  5  Russ.  R.  195. 
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to  the  knowledge  of  the  party,  after  the  time,  when  it 
could  have  been  used  in  the  cause  at  the  original  hear- 
ing. Lord  Bacon's  Ordinance  says,  in  one  part,  it 
must  be  ^^  after  the  decree.''  But  that  seems  correct- 
ed  by  the  subsequent  words,  ^^  and  could  not  possibly 
have  been  used  at  the  time  when  the  decree  passed," 
which  words  point  to  the  period  of  the  publication  of 
the  testimony.  And,  accordingly,  it  is  now  the  estab- 
lished exposition  of  the  Ordinance,  that  the  new  mat- 
ter shall  not  have  been  discovered  until  after  publica- 
tion has  passed.^ 

^  414.  In  the  next  place,  another  qualification  of 
the  rule,  quite  as  important  and  instructive,  is,  that  the 
matter  must  not  only  be  new,  but  it  must  be  such,  as 
the  party,  by  the  use  of  reasonable  diligence,  could 
not  have  known ;  for,  if  there  be  any  laches  or  neg- 
ligence in  this  respect,  that  destroys  the  title  to  the 
relief.* 

^415.  It  has  been  remarked  by  Lord  Redesdale, 
that  ^^  It  has  been  questioned,  whether  the  discovery  of 

1  Dexter  v.  Arnold,  5  Mason,  R.  312 ;  Mitf.  £q.  PI.  by  Jeremy,  84, 
85 ;  Ord  ».  Noel,  6  Madd.  R.  127;  Wiser  «.  Blackley,  2  John.  Ch.  R. 
488;  Livingston  v.  Hubbs,  3  John.  Ch.  R.  124.  Lord  Hardwicke  is  re- 
ported to  have  said,  that  the  words  of  Lord  Bacon  are  dark.  But  that 
the  construction  has  been,  that  the  new  matter  must  have  come  to  the 
knowledge  of  the  party  afler  publication  passed.  Patterson  v.  Slaughter, 
Ambl.  R.  293 ;  Norris  v.  Le  Neve,  3  Atk.  25,  34. 

>  Dexter  v.  Arnold,  5  Mason,  R.  312,  320,  321 ;  Bingham  v.  Dawson, 
Jacob,  R.  243  ;  Livingston  o.  Hubbs,  3  John.  Ch.  R.  124  ;  Pendleton  o. 
Fay,  3  Paige,  R.  204 ;  Ord  v.  Noel,  6  Madd.  R.  127.  That  doctrine 
was  expounded  and  adhered  to  by  Lord  Eldon  in  Young  v.  Keighley, 
16  Yes.  348,  and  was  acted  upon  .by  Lord  Manners  in  Barrington  v. 
O'Brien,  2  B.  &  Beatt.  140,  and  Blake  v.  Foster,  2  B.  &  Beatt.  457, 461. 
It  was  fully  recognized  by  Mr.  Chancellor  Kent,  and  received  the  sanction 
of  his  high  authority  in  Wiser  v,  Blackley,  2  Johns.  Ch.  R.  488,  and 
Barrow  v.  Rhinelander,  3  Johns.  Ch.  R.  120.  And  in  the  very  recent 
case  of  Bingham  v.  Dawson,  1  Jac.  &  Walk.  243,  Lord  Eldon  infused 
into  it  additional  vigor.  See  also  Hodson  v.  Ball,  11  Sim.  R.  456,  463 ; 
S.  C.  1  PbiU.  Ch.  R.  18S ;  Ante,  $  338. 
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new  matter,  not  in  issue  in  the  cause,  in  which  a  de- 
cree has  been  made,  could  be  the  ground  of  a  Bill  of 
Review ;  and  whether  the  new  matter,  on  which  Bills 
of  Review  have  been  founded,  has  not  always .  been 
new  matter  to  be  used  as  evidence  to  prove  matter  in 
issue,  in  some  manner,  in  the  original  Bill.  A  case, 
indeed,  can  rarely  happen,  in  which  new  matter  dis- 
covered would  not  be,  in  some  degree,  evidence  of 
matter  in  issue  in  the  original  cause,  if  the  pleadings 
were  properly  framed.  Thus,  if  after  a  decree,  found- 
ed on  a  revocable  deed,  a  deed  of  revocation  and  new 
limitations  were  discovered ;  as  it  would  be  a  necessa- 
ry allegation  of  tide  under  the  revocable  deed,  that  it 
had  not  been  revoked,  the  question  of  revocation 
would  have  been  in  issue  in  the  original  cause,  if  the 
pleadings  had  been  properly  framed.  So,  if,  after  a 
decree,  founded  on  a  supposed  title  of  a  person,  claim- 
ing as  l^eir,  a  settlement  or  will  were  discovered,  which 
destroyed  or  qualified  that  tide,  it  would  be  a  necessary 
allegation  of  the  title  of  the  person  claiming  as  heir, 
that  the  ancestor  died  seised  in  fee  simple,  and  intes- 
tate. But  if  a  case  were  to  arise,  in  which  the  new 
matter  discovered  could  not  be  evidence  of  any  matter 
in  issue  in  the  original  cause  ;  and  yet  clearly  demon- 
strated error  in  the  decree;  it  should  seem,  that  it 
might  be  used,  as  ground  for  a  Bill  of  Review,  if  relief 
could  not  otherwise  be  obtained.  It  is  scarcely  possi- 
ble, however,  that  such  a  case  should  arise,  which 
might  not  be  deemed  in  some  degree  a  case  of  fraud, 
and  the  decree  impeachable  on  that  ground.  In  the 
case,  where  the  doubt  before  mentioned  appears  to 
have  been  stated,  the  new  matter,  discovered  and  al- 
leged as  ground  for  a  Bill  of  Review,  was  a  purchase 
for  valuable  consideration,  without  notice  of  the  plain- 
tiff's tide.     This  could  only  be  used  as  a  defence. 
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And  it  seems  to  have  been  thought,  that,  although  it 
might  have  been  proper,  under  the  circumstances,  if 
the  new  matter  had  been  discovered  before  the  decree, 
to  have  allowed  the  defendant  to  amend  his  answer, 
and  put  it  in  issue ;  yet  it  could  not  be  made  the  sub- 
ject of  a  Bill  of  Review ;  because  it  created  no  title 
paramount  to  the  title  of  the  plaintiff,  but  merely  a 
ground  to  induce  a  Court  of  Equity  not  to  interfere.^ 
And  where  a  settlement  had  been  made  on  a  marriage 
in  pursuance  of  articles,  and  the  settlement  following 
the  words  of  the  articles  had  made  the  husband  tenant 
for  life,  with  remainder  to  the  heirs  male  of  his  body ; 
and  the  husband,  claiming  as  tenant  in  tail  under  the 
settlement,  had  levied  a  fine  and  devised  to  trustees, 
principally  for  the  benefit  of  his  son  ;  and  the  trustees 
had  obtained  a  decree  to  carry  the  trusts  of  the  will 
into  execution  against  the  son ;  the  son  afterwards,  on 
discovery  of  the  articles,  brought  a  Bill  to  }^ye  the 
settlement  rectified  according  to  the  articles,  and  a  de- 
cree was  made  accordingly.*  In  this  case,  the  new 
matter  does  not  appear  to  have  been  evidence  of  mat- 
ter in  issue  in  the  first  cause,  but  created  a  title  ad- 
verse to  that,  on  which  the  first  decree  was  made."  * 

1  Yoang  V.  Keigbly,  16  Yes.  348,  354. 

9  Roberts  o.  Kingsly,  1  Yes.  238. 

3  Blitf.  Eq.  PI.  by  Jeremy,  85-87,  and  cases  there  cited;  Gilb.  For. 
Rom.  186.  This  sabject,  which  seems  involved  in  some  difficulty,  was 
a  good  deal  investigated  in  the  case  of  Dexter  v.  Arnold,  5  Mason,  R. 
313,  where  the  Court  said;  ''Upon  another  point  there  is  not,  perhaps, 
a  uniformity  of  opinion  in  the  authorities.  I  allude  to  the  distinction 
taken  in  an  anonymous  case  in  2  Freem.  Rep.  31,  where  the  Chancellor 
said,  that '  where  a  matter  of  fact  was  particularly  in  issue  before  the 
former  hearing,  though  you  have  rtew  proof  of  that  matter,  upon  that  you 
shall  never  have  a  Bill  of  Review.  But  where  a  new  fact  is  alleged,  that 
was  not  at  the  former  hearing,  there  it  may  be  a  ground  for  a  Bill  of  Re- 
view.' Now,  assuming  that  under  certain  circumstances,  new  matter,  not 
in  evidence,  that  is,  not  in  issue  in  the  original  cause,  but  clearly  demon- 
strating error  in  the  decree,  may  support  a  Bill  of  Review,  if  it  is  the 

£Q.  PL.  66 
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^  416.  The  doctrine  here  asserted  by  Lord  Redes- 
dale  seems  now  to  be  fully  confirmed ;  and  it  has  been 


only  mode  of  obtaining  relief;  still  it  must  be  admitted,  that  the  general 
rnle  is,  that  the  new  matter  must  be  sach  as  is  releraat  to  the  original 
case  in  issue.  Lord  Hardwicke,  in  Norris  o.  Le  Neve,  3  Atk.  33,  35,  is 
reported  to  have  admitted,  that  a  Bill  of  Review  might  be  founded  upon 
new  matter,  not  at  all  in  issne  in  the  former  cause,  which  seems  contrary 
to  his  opinion  in  Patterson  «.  Slaughter,  Ambler,  893,  or  upon  matter, 
which  was  in  issue,  but  discovered  since  the  hearing.  But  the  very  point 
in  2  Freeman,  31,  (if  I  rightly  understand  it,)  is,  that  a  newly  discovered 
ha  is  ground  for  a  Bill ;  but  not  newly  discovered  evidence  in  proof  of 
any  (act  already  in  issue.  This  seems  to  me  at  variance  with  Lord  Ba- 
con *s  Ordinance;  for  it  is  there  said,  that  there  may  be  a  review  upon 
'  new  matter,  which  hath  arisen  in  time  after  the  decree,'  and  also  '  upon 
new  proof,  that  has  come  to  light  after  the  decree  made,  and  could  not 
possibly  have  been  used  at  the  time,  when  the  decree  passed.'  It  is  also 
contrary  to  what  Lord  Hardwicke  held  in  the  cases  cited  from  3  Atk.  33, 
and  Ambler,  993.  Lord  Eldon,  in  Toung  «.  Keighly,  16  Yes.  348,  350, 
said ;  '  The  ground  [of  a  Bill  of  Review]  is  error,  apparent  on  the  face 
of  the  decree,  or  new  evidence  of  a  fact  materially  pressing  upon  the  de- 
cree, and  discovered  at  least  after  publication  in  the  cause.  If  the  fact 
had  been  known  before  publication,  though  some  contradiction  appears  in 
the  cases,  there  is  no  authority,  that  new  evidence  would  not  be  sufficient 
ground.'    That  was  also  the  opinion  of  Lord  Manners,  in  Blake  v.  Foster, 

2  B.  &  Beatt.  457.     Mr.  Chancellor  Kent,  in   Livingston  v.  Hubbs, 

3  Johns.  Ch.  R.  124,  adopted  the  like  conclusion  ;  and  he  seemed  to  think, 
that  such  new  evidence  roust  not  be  a  mere  accumulation  of  vritnesses  to 
the  same  fact ;  but  some  stringent  written  evidence  or  newly  discovered 
papers.  Gilbert,  in  his  Forum  Romanum,  ch.  10,  p.  186,  leans  to  the 
same  limitation ;  for  he  says,  that  in  Bills  of  Review,  *  they  can  examine 
to  nothing,  that  was  in  the  original  cause,  unless  it  be  matter  happening 
subsequent,  which  was  not  before  in  issne,  or  upon  matter  of  record  or 
writing  not  known  before ;  for  if  the  Court  should  give  them  leave  to 
enter  into  proofs  upon  the  same  points,  that  were  in  issue,  that  would  be 
under  the  same  mischief  as  the  examination  of  witnesses  after  publication, 
and  an  inlet  into  manifest  perjury.'  There  is  much  good  sense  in  such  a 
distinction,  operating  upon  Uie  discretion  of  the  Court  in  reftising  a  Bill 
of  Review,  and  I  should  be  glad  to  know,  that  it  has  always  been  ad- 
hered to.  It  is  certain,  that  cumulative  written  evidence  has  been  admit- 
ted ;  and  even  written  eyidence  to  contradict  the  testimony  of  a  witness. 
That  was  the  case  of  Attomey43eneral  «.  Turner,  Ambler,  587.  Willan 
V.  Willan,  16  Ves.  72,  88,  supposes,  that  new  testimony  of  vritnessea 
may  be  admissible.  If  it  be  admissible,  (upon  which  I  am  not  called  to 
decide,)  it  ought  to  be  received  with  extreme  caution,  and  only  when  it  is 
of  such  a  nature  as  ought  to  be  decisive  proof.    There  is  so  much  of  jusi 
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established,  that  matter  discovered  after  a  decree  has 
been  made,  although  not  capable  of  being  used  as  evi- 
dence of  any  thing,  which  was  previously  in  issue  ii^ 
the  cause,  but  constituting  an  entirely  new  issue,  may 
yet  be  the  sulgect  of  a  Bill  of  Review,  or  of  a  supple- 
mental Bill  in  the  nature  of  a  Bill  of  Review.^ 

^417.  In  the  next  place,  there  is  another  important 
qualifbation,  which  is  indeed  deducible  from  the  very 
language  of  Lord  Bacon's  Ordinance ;  and  that  is, 
that  the  granting  of  such  a  Bill  of  Review  for  new 
discovered  evidence  is  not  a  matter  of  right;  but  it 
rests  in  the  sound  discretion  of  the  Court.  It  may, 
therefore,  be  refused,  although  the  facts,  if  admitted, 
would  change  the  decree,  where  the  Court,  looking  to 
all  the  circumstances,  shall  deem  it  productive  of  mis- 
chief to  innocent  parties,  or  for  any  other  cause  un- 
advisable.' 


reaaoning  in  the  opinion  of  the  Court  of  Appeals  of  Kentucky  on  thia 
sabject,  that  I  should  hesitate  long  before  I  should  act  against  it."  See 
also  Respass  «.  McClanahan,  Hardin's  Kent.  R.  343 ;  Oilb.  For.  Rom. 
186 ;  and  the  doctrine  of  Lord  Eldon,  in  Young  v.  Keighly,  16  Yes. 
354  ;  Livingston  o.  Hubbs,  3  John.  Ch.  R.  124.  The  Court  has  refused 
its  leave  to  file  a  Bill  of  Review,  where  it  would  have  been  the  means  of 
introdneing  an  entirely  new  case,  of  the  matter  of  which  the  plaintiff  was 
safficiently  well  apprized  of  to  have  been  able,  vrith  t^e  exertion  of  rea- 
sonable diligence,  to  haye  brought  the  same  at  first  completely  before  the 
Court.  Young  v.  Keighly,  16  Yes.  348.  And  see  Ord  v.  Noel,  6  Madd. 
isn,  and  Bingham  o.  Dawson,  1  Jac.  R.  943,  which,  although  cases  re- 
lating to  supplemental  Bills  in  the  nature  of  Bills  of  Review,  illustrate 
this  principle.  See  also  Ludlow  v.  Lord  Macartney,  2  Bro.  P.  C.  67, 
Toml.  edit. ;  Le  Neve  v.  Norris,  2  Bro.  P.  C.  73,  Toml.  edit. ;  M'Neill 
V.  Cabill,  9  Bligh,  P.  C.  998 ;  Roberts  o.  Kingsley,  1  Yes.  238.  If  this 
last  case  is  accnrately  reported,  the  Bill  seems  to  have  been  filed  without 
the  previous  leave  of  the  Court ;  and  on  the  hearing,  an  inquiry  was  di- 
rected as  to  the  fact  of  the  discovery  of  the  articles.  See  Young  v. 
Keighly,  16  Yes.  348. 

1  Partridge  o.  Usborne,  6  Russ.  R.  195.    But  see  Young  v.  Keighly, 
IB  Yes.  364. 

>  Bennet  «.  Lee,  9  Atk.  598 ;  WUson  v.  Wall,  2  Cox,  R.  3 ;  Young 
V.  Keighly,  16  Yes.  348;  Perry  v.  Phelips,  17  Yes.  176-178;  Ord  r. 


436  EQUITY   PLEADINGS.  [CH.  VITI. 

§  418.  A  Bill  of  Review  upon  new  discovered  mat- 
ter has  been  permitted,  even  after  an  affirmance  of  the 
decree  in  Parliament.  As  where,  after  a  decree  dismis- 
sing a  Bill,  and  which  dismissal  was  affirmed  in  the 
House  of  Lords,  a  Bill  of  Review  was  brought  for  dis- 
covery of  a  deed,  said  to  be  burnt  pending  the  appeal, 
which  made  out  the  plaintiff's  title ;  and  the  Bill  was 
in  order,  that  after  such  discovery  the  plaintiff  might 
apply  to  the  Lords  for  relief;  the  defendant  demurred 
to  the  Bill ;  but  the  demurrer  was  overruled,  and  the 
defendant  ordered  to  answer.  And  a  Bill  of  Review 
may  be  brought  after  one  Bill  of  Review  already  filed ; 
as  if  upon  a  Bill  of  Review  a  decree  has  been  reversed, 
another  Bill  of  Review  may  be  brought  upon  the  de- 
cree of  reversal.^  But,  if  a  demurrer  has  been  allowed 
to  a  Bill  of  Review,  a  new  Bill  of  Review  upon  the 
same  ground  will  not  be  allowed.^ 

§  419.  We  have  already  seen,  that  a  Bill  of  Review 
for  error  apparent  on  the  face  of  the  decree,  must  be 
brought  within  the  same  period,  which  limits  writs  of 
error  at  law.*  The  question  may  arise,  whether  the 
like  limitation  applies  to  Bills  of  Review  upon  new 
discovered  facts  and  evidence.  There  can  be  no  doubt, 
that  it  will  be  a  good  bar,  that  the  Bill  of  Review 
is  not  brought  within  the  period  limited  for  writs  of 
error,  after  the  discovery  of  the  new  facts  or  evidence. 
But  the  point,  intended  to  be  stated,  is,  whether  any 

Noel,  6  Madd.  R.  137 ;  Partridge  v.  Usborne,  5  Russ.  R.  245 ;  Dexter  v. 
Arnold,  5  Mason,  R.  315 ;  Thomas  v.  Harvie's  Heirs,  10  Wheat.  R.  146; 
Wood  V.  Mann,  2  Sumner,  R.  316  ;  Ante,  §  412.  See  Hodson  v.  Ball, 
11  Sim.  R.  456,  463;  S.  C.  1  Phill.  Ch.  R.  177,  182;  Ante,  §  338;  Post, 
§421. 

1  Cooper,  Eq.  PL  02,  and  cases  there  cited;  Mitf.  Eq.  PI.  by  Jere- 
my, 88.     But  see  Stafford  v.  Bryan,  2  Paige,  R.  45. 

«  Mitf.  Eq.  PL  by  Jeremy,  88  ;  Cooper,  Eq.  PL  93 ;  Denny  v.  Filmore, 
1  Vem.  R.  135. 

^  Ante,  §  410. 


CH.  VIII.]  BILLS    OF   REVIEW^.  437 

Bill  of  Review  will  lie  after  the  lapse  of  that  period 
from  the  time  of  making  the  decree,  although  the  Bill 
of  Review  is  brought  within  the  prescribed  period  after 
the  discovery  of  the  new  facts  or  evidence.  There 
does  not  seem  to  be  any  decision  settling  the  point ; 
and,  as  the  allowance  of  a  Bill  of  Review  for  new  dis- 
covered evidence  is  discretionary  with  the  Court,  it  is 
scarcely  probable,  that  it  will  arise  in  judgment,  as  the 
lapse  of  time  veill  always  have  great  weight  with  the 
Court  in  refusing  the  application,  in  connection  with 
the  other  circumstances.^ 

^  420.  Let  us  now  consider  the  frame  of  a  Bill  of 
Review.  In  a  Bill  of  this  nature,  it  is  necessary  to 
state  the  former  Bill,  and  the  proceedings  thereon ;  the 
decree,  and  the  point,  in  which  the  party  exhibiting 
the  Bill  of  Review  conceives  himself  aggrieved  by  it; 
and  the  ground  of  law,  or  matter  discovered,  upon 
which  he  seeks  to  impeach  it.^  And  if  the  decree  is 
impeached  on  the  latter  ground,  it  seems  necessary  to 
state  in  the  Bill  the  leave  obtained  to  file  it,  and  the 
fact  of  the  discovery.*  It  has  been  doubted,  whether, 
after  leave  given  to  file  the  Bill,  the  fact  of  discovery  is 
traversable.  But  this  doubt  may  be  questioned,  if  the 
defendant  to  the  Bill  of  Review  can  offer  evidence,  that 
the  matter  alleged  in  the  Bill  of  Review  was  within  the 
knowledge  of  the  party,  who  might  have  taken^  the 
benefit  of  it  in  the  original  cause.*  The  Bill  may  simply 
pray,  that  the  decree  may  be  reviewed,  and  reversed  in 
the  point  complained  of,  if  it  has  not  been  carried  into 
execution.^     If  it  has  been  carried  into  execution,  the 


1  The  point  was  before  the  Supreme  Court  in  Thomas  o.  Harrie's 
Heirs,  10  Wheat.  R.  146,  151 ;  bat  the  Court  left  it  undecided.  See  also 
Mitf.  Eq.  PI.  by  Jeremy,  88;  Cooper,  Eq.  PI.  92,  93. 

«  Mitf,  Eq.  PI.  by  Jeremy,  88,  89;  Cooper,  Eq.  PL  95. 

3  Ibid.  -*  Ibid.  «  Ibid. 
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Bill  may  also  pray  the  further  decree  of  the  Court  to 
put  the  party  complaining  of  the  former  decree  into 
the  situation,  in  which  he  would  have  beeuy  if  that 
decree  had  not  been  executed.^  If  the  Bill  is  brought 
to  review  the  reversal  of  a  former  decree,  it  may  pray, 
that  the  original  decree  may  stand.^  The  Bill  may 
also,  if  the  original  suit  has  become  abated,  be  at  the 
same  time  a  Bill  of  Revivor.'  A  supplemental  Bill 
may  likewise  be  added,  if  any  event  has  happened, 
which  requires  it ;  and,  particularly,  if  any  person,  not 
a  party  to  the  original  suit,  becomes  interested  in  the 
sulgect,  he  must  be  made  a  party  to  the  BiU  of  Review 

1  Ibid. 

3  Mitf.  Eq.  PL  by  Jeremy,  88-90,  and  cases  there  cited;  Cooper,  Eq. 
PL  95;  Dexter  v.  Arnold,  5  Mason,  R.  308,  309.  lo  Dexter  «.  Arnold, 
5  Mason,  R.  308,  309,  the  Court,  upon  the  hearing  of  the  petition  for 
leave  to  file  a  Bill  of  Review,  allowed  the  adverse  party  to  file  counter 
affidavits.  On  that  occasion,  the  Court  said ;  **  This  course,  though  not 
very  common,  is,  as  I  conceive,  perfectly  within  the  range  of  the  authority 
of  the  Court ;  and  may  be  indispeilsable  for  a  just  exercise  of  its  func- 
tions, in  granting  or  withholding  the  review.  If,  indeed,  it  were  doubt- 
ful, in  case  the  Bill  of  Review  should  be  allowed,  whether  the  defendants 
could  by  plea  or  answer  traverse  the  allegation  in  such  Bill,  that  the  mat- 
ter of  fact  is  new,  I  should  not  hesitate  to  inquire,  in  the  most  ample 
manner,  into  the  truth  of  such  allegation,  before  the  Bill  was  granted,  in 
order  to  prevent  gross  injustice.  But  as  every  such  Bill  of  Review  must 
contain  an  allegation,  that  the  matter  of  fact  is  new,  it  seems  to  me  clear, 
upon  principle,  that,  as  it  is  vital  to  the  relief,  it  is  traversable  by  plea  or 
answer,  and  must  be  proved,  if  not  admitted  at  the  hearing.  In  Hanbnry 
V.  Stevens  (1784),  cited  by  Lord  Redesdale  (Redesd.  £q.  PL  80,  3d  ed. 
70 ;  Id.  4th  ed.  by  Jeremy,  89),  the  Court  is  reported  to  have  held  that 
doctrine.  The  case  of  Lewellen  v.  Mack  worth,  d  Atk.  R.  40,  and  Barnard. 
Ch.  R.  445,  though  very  imperfectly,  and,  as  I  should  think,  inaccurately 
reported,  seems  to  me  to  support  the  same  conclusion.  It  has  been  relied 
on  by  the  best  text-writers  for  that  purpose.  Lord  Redesdale,  in  his 
original  work  on  Equity  Pleadings  (Redesd.  Elq.  PL  80, 2d  edition),  stated 
the  point  as  one,  which  may  be  doubted.  But  upon  principle  I  cannot  see, 
how  that  can  well  be.  And  in  the  last  edition  (the  third),  revised  by  his 
Lordship,  I, find,  that  he  has  questioned  the  propriety  of  such  a  doubt." 
See  also  Hanbury  v.  Stevens,  cited  in  note  (k)  to  Mitf.  Eq.  PL  by  Jere- 
my, 89. 

3  Ibid. 
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by  way  of  supj^ement.^  It  may  be  added,  that  all  the 
parties  to  the  original  Bill  ought  to  be  made  parties  to 
the  Bill  of  Review ;  for  it  is  a  principle  of  natural  jus- 
tice, that  no  one  ought  to  be  affected  by  any  decree 
without  his  first  being  heard.^ 

^  421.  Thirdly;  BUls  in  the  nature  of  Bills  of  Re- 
view. It  has  been  already  stated,  that  the  only  dis- 
tinction between  Bills  of  Review,  and  Bills  in  the 
nature  of  Bills  of  Review,  consists  in  the  enrolment 
or  non-enrolment  of  the  decree.  In  the  former  case, 
a  Bill  of  Review  is  proper ;  in  the  latter  case,  a  Bill 
in  the  nature  of  a  Bill  of  Review.'    As,  however,  a 


1  Ibid.;  Hodson  v.  Ball,  11  Sim.  R.  456,  463;  S.  C.  1  Phill.  Ch.  R. 
182 ;  Ante,  $  335 ;  Post,  (  430. 

9  Cooper,  £q.  PI.  95. 

3  Ante,  ^  403 ;  Cooper,  Eq.  PL  88 ;  Mitf.  £q.  PL  by  Jeremy,  90 ;  Stan- 
dish  9.  Radley,  2  Atk.  178 ;  Wyatt,  Pr.  Reg.  96  ;  Wiser  «.  Blachley,  2 
John.  Ch.  R.  488 ;  Smith  o.  Clay,  3  Bro.  Ch.  R.  by  Belt,  639,  note ; 
S.  C.  Ambler,  R.  645.  This  is  not  merely  a  fbrmal  distinction ;  but  in 
many  cases  it  is  connected  with  the  rights  of  the  party.  Thus,  although 
a  Bill  of  Review  lies  for  errors  of  law  apparent  on  the  face  of  a  decree ; 
yet  it  has  never  been  decided,  that  a  Bill  in  the  nature  of  a  Bill  of  Re- 
view lies  in  such  a  case ;  for  the  proper  remedy  may  be  bad  by  a  rehear- 
ing. In  Perry  v.  Phelips,  17  Ves.  178,  Lord  Eldon  used  the  following 
language :  ''  I  further  doubt,  upon  this  case,  whether  a  Bill  in  nature  of 
a  Bill  of  Review  can  be  filed  upon  matter  of  law.  Where  the  decree 
has  been  enrolled,  there  are  two  grounds  of  review  :  error  apparent;  and 
new  facts,  or  facts  newly  discovered.  In  the  first  case,  the  plamtifiT  has 
a  right  to  file  a  Bill  of  Review ;  in  the  two  latter  cases,  he  must  have 
the  leave  of  the  Court.  Where  the  objection  is  upon  matter  of  law  ap- 
parent, or  a  mistake  in  law,  to  be  collected  from  all  the  pleadings  and 
evidence,  the  decree  not  being  signed  and  enrolled,  it  is  the  subject  of  a 
rehearing ;  and  there  is  no  occasion  for  a  Bill  in  nature  of  a  Bill  of  Re- 
view, unless  a  supplemental  Bill  is  also  necessary  to  introduce  new  facts ; 
in  which  case  the  cause  will  come  on  to  be  heard  upon  the  matter  of  that 
supplemental  Bill,  together  with  a  rehearing  of  the  original  cause.  And 
the  Court  will  vary  the  decree  upon  the  rehearing ;  taking  into  consider- 
ation the  new,  or  lately  discovered,  facts.  But  I  apprehend,  there  is  no 
instance  of  a  Bill  in  nature  of  a  Bill  of  Review  upon  error  apparent." 
Hodson  V.  Ball,  1  PhUl.  Ch.  R.  177,  181.  In  this  last  case.  Lord  Lynd- 
hurst  said ;  *<  The  original  Bill  was,  as  far  as  related  to  three  of  the  dei- 
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decree,  not  signed   and  enrolled,  may  be  altered  or 
reversed  upon  a  rehearing,  without  the  assistance  of 

9 ■ 

fendants,  a  Bill  calling  on  them,  aa  executors  and  trustees',  to  account ; 
and  an  account  was  decreed  against  them  in  the  common  form.     The 
supplemental  Bill  stated,  that  after  the  decree  had  been  carried  into  the 
Master^s  office,  it  was  discovered,  for  the  first  time,  that  the  trastees  had 
greatly  misconducted  themselves  in  the  management  of  the  afiaixs  of  the 
trust,  and  it  accordingly  prayed,  that  they  might  account  for  what,  except 
for  their  wUful  neglect  and  default,  might  have  come  to  their  hands.     So 
that  the  decree  prayed  for  by  the  supplemental  Bill,  was  essentially  dif- 
ferent from  the  decree  pronounced  by  the  Vice-Chancellor  upon  the  orig- 
inal Bill.    On  this  ground  it  was  insisted  that  the  Bill  ought  to  be  taken 
off  the  file,  it  having  been  filed  without  the  pennission  of  the  Court.     In 
answer  to  that  it  was  said,  that  the  Bill  was  not  a  supplemental  Bill 
in  the  nature  of  a  Bill  of  Review,  but  a  supplemental  Bill  in  aid  of 
a  decree ;  and  a  passage  from  Mitford's  Treatise  on  Pleading  was  re- 
ferred to,  in  which  it  is  stated,  that  a  supplemental  Bill  may  be  filed  in 
aid  of  a  decree,  in  order  that  it  may  be  carried  fully  into  execution. 
Now  there  is  no  doubt  of  the  correctness  of  that  position,  but  the  ques- 
tion is,  what  b  the  province  of  a  supplemental  Bill  in  aid  of  a  de- 
cree?   I  apprehend  that  a  supplemental  Bill  in  aid  of  a  decree  cajmot 
vary  the  principle  of  the  decree.     Its  province  is,  to  carry  out  the  prin- 
ciple of  the  decree ;  to  give  full  and  complete  efiect  to  the  decree,  as  it 
exists.    The  instance  that  is  generally  given  of  a  supplemental  Bill  in 
aid  of  a  decree,  is  of  this  description;  where  there  has  been  a  decree 
to  account,  but  directions  have  not  been  sufficiently  given  as  to  the  man- 
ner of  accounting,  and  a  further  decree  is  therefore  required  for  the  pur- 
pose of  supplying  this  defect,  that  is,  of  carrying  into  full  effect  the 
original  decree.    In  the  case  that  was  cited,  of  Dormer  v.  Forteseue, 
3  Atk.  124,  Lord  Harkwicke  states,  what  seems  to  be  the  foundation 
of  the  passage  in  Mitford,  *  that  supplemental  Bills  are  often  brought 
even  in  aid  of  a  decree  of  this  Court ' ;  and  he  illustrates  that  by  the  case 
to  which  I  have  referred,  for  he  says  '  as  in  a  decree  to  account  for  want 
of  full  directions  before,'  and  the  very  case  of  Dormer  v.   Forteseue 
seems  to  be  a  case  of  that  description,  because,  there,  the  original  decree 
had  established  the  title,  but  there  was  a  doubt,  whether  the  Court  would 
be  justified  in  founding  on  that  decree  and  on  the  existing  record,  an  or- 
der that  the  party  should  account  for  the  rents  and  profits  from  the  ume 
when  the  title  of  the  plaintiff  had  accrued;  and,  for  the  purpose  of  sup- 
plying that  supposed  omission,  the  supplemental  Bill  was  filed.    Lord 
Hardwicke  was  of  opinion,  that  the  proceedings  were  sufficient,  but  sup- 
posing, he  said,  that  they  were  not,  the  supplemental  Bill  had  rendered 
them  sufficient.    Now  that  was  strictly  a  supplemental  Bill  for  the  pur- 
pose of  carrying  out  and  accomplishing  the  original  decree,  and  the  ob- 
ject of  it,  not  for  the  purpose  of  varying  the  principle  of  the  decree  :  and 
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a  Bill  in  the  nature  of  a  Bill  of  Review,  if  there  is 
sufiScient  matter  to  alter  or  reverse  it,  appearing  upon 
the  former  proceedings,  the  new  investigation  of  the 
decree  must  be,  or  at  least  usually  is,  brought  on  by 
a  petition  for  a  rehearing,  when  diere  is  no  defect  to 
be  supplied.^ 


therefore,  I  apprehend,  the  distinctioD  is  that  which  I  have  stated, — that 
a  sopplemental  Bttl  in  aid  of  a  decree  is  not  a  supplemental  Bill  that 
seeks  to  vary  the  principle  of  the  decree,  but  one  which  takes  the  princi- 
ple of  the  decree  as  the  basis,  and  seeks  merely  to  supply  any  omission 
which  there  may  be  in  the  decree,  or  in  the  proceedings,  so  as  to  enable 
the  Court  to  give  full  effisct  to  its  decision.  Now  the  decree  prayed  for 
in  this  case  is  quite  contrary  to  the  principle  of  the  original  decree.  The 
original  decree  was  merely  for  a  common  account.  The  supplemental 
Bill  prays  for  an  account  of  quite  a  different  nature  and  character,  found- 
ed on  the  wrongful  conduct  of  the  parties ;  for  it  calls  upon  them  to  ac- 
count, not  for  what  they  haye  reoeiyed  or  what  has  come  to  their  hands, 
or  to  the  hands  of  others  for  their  use,  but  for  what  they  might  hare  re- 
ceived, had  it  not  been  for  their  wilful  default.  This  therefore  cannot  be 
considered  as  a  supplemental  Bill  in  aid  of  a  decree,  because  it  proceeds 
upon  a  principle  quite  different  from  that  of  the  original  decree.  It 
does  not  seek  to  carry  out  that  decree ;  it  is  not  in  furtherance  of  that 
decree,  but  for  the  accomplishment  of  quite  a  different  object ;  and  I  think 
the  plaintiff  himself  has  pronounced  his  own  opinion  of  the  nature  of 
the  Bill  upon  the  very  face  of  the  Bill  itself,  for  he  has  introduced  an 
averment,  that  the  supplemental .  matter  has  been  discovered  since  the 
original  decree  was  pronounced,  —  an  averment  which  is  necessary  for 
the  purpose  of  supporting  a  supplemental  Bill  in  the  nature  of  a  Bill  of 
Review,  but  which  is  not  required  in  a  supplemental  Bill  in  aid  of  a  de- 
cree."   Ante,  $  338,  351,  a;  Post,  $  428. 

1  Mitf.  £q.  PL  by  Jeremy,  00,  9i ;  Cooper,  Eq.  PI.  89,  93 ;  GUb.  For. 
Rom.  183;  Wyatt,  Pr.  Reg.  96,99;  Standish  v.  Radley,  2  Atk.  178; 
Moore  o.  Moore,  2  Yes.  598;  Perry  v.  Phelips,  17  Yes.  173,  176,  178; 
Pendleton  v.  Fay,  3  Paige,  R.  204  ;  Wiser  v.  Blachley,  2  John.  Ch.  R. 
488.  The  following  note  from  Mitf.  Eq.  PL  by  Jeremy,  90,  may  be  here 
usefully  cited;  "  The  rehearing,  which  is  thus  far  alluded  to,  not  being 
sought  in  respect  to  any  new  matter,  is  obtained  upon  certificate  of  coun- 
sel (18  Yes.  325),  by  a  petition  merely,  which  states  the  case  as  brought 
before  the  Court,  when  the  decree  wan  made  (Wood  v.  Griffiths,  1 
Meriv.  35) ;  and  the  grounds,  on  which  the  rehearing  is  prayed  (1  Sch. 
&  Lefr.  398).  And  here  it  may  not  be  improper  to  notice,  that  the  Court 
vrill  not,  wiUiout  consent  (3  Swanst.  234),  vary  a  decree  after  it  has  been 
passed  and  entered,  except  as  to  mere  clerical  errors  (Lane  o.  Hobbs,  12 

EQ.    PL.  56 
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§  422.  The  true  office  of  this  sort  of  Bill,  as  now 
ased,  is  to  bring  before  the  Court  new  matter,  dis- 
covered since  puUication  in  the  original  cause,  when 
the  decree  has  not  been  signed  and  enrolled.^  In 
such  a  case  the  new  matter  is  brought  forward  by  a 
supplemental  Bill,  or  a  new  Bill  in  the  nature  of  a 
Bill  of  Review  ;  and  it  ought  to  be  accompanied  by  a 
petition  to  rehear  the  original  cause  at  the  same  time, 
that  it  is  heard  upon  the  supplemental  Bill.'  Such 
a  supplemental  Bill  cannot  be  filed  without  the  leave 
of  the  Court,  nor  without  an  affidavit  similar  to  that 
required  in  the  like  case  of  a  Bill  of  Review.*  If 
necessary,  a  Bill  of  Review  may  also  be  incorporated 
into  such  a  supplemental  Bill.^    And  where  a  different 

Ves.  458  ;  Weston  v.  Haggerston,  Coop.  R.  134 ;  Hawker  v.  Dancombe, 
2  Madd.  R.  391 ;  3  Swanst.  234 ;  Tomlins  v.  Palk,  1  Ruas.  R.  475) ;  or, 
matters  of  course  (Pickard  v.  Mattheson,  7  Ves.  293;  Newhouse  v. 
Mitford,  12  Ves.  456) ;  unless  upon  a  petition  of  rehearing  or  upon  a 
Bill  of  Review,  or  Bill  in  the  nature  of  a  Bill  of  Review  (4  Madd.  32; 
Grey  V.  Dickenson,  4  Madd.  464;  Brackenbury  v.  Brackenbury,  2  Jac. 
&  Walk.  391 ;  Willis  v.  Parkinson,  3  Swanst.  233 ;  Brookfield  v.  Brad- 
ley, 2  Sim.  Si  Stu.  64) ;  according  as  the  decree  has,  or  has  not,  been 
signed  and  enrolled ;  and  as  it  is  sought  to  have  the  case  reheard  as  orig- 
inally brought  before  the  Court,  or  accompanied  with  new  matter."  In 
some  cases  a  rehearing  will  be  allowed  by  the  Court,  notwithstanding  the 
application  for  the  rehearing  is  made  after  the  ordinary  time  allowed  for 
the  purpose  ;  as,  for  example,  where  a  decree  not  finaJ  in  its  nature,  or 
which  has  been  only  partially  acted  on,  is  radically  erroneous,  so  that 
upon  an  appeal  it  would  be  reversed.  Ackland  v.  Braddick,  3  Younge 
&  Coll.  237. 

1  Moore  v.  Moore,  2  Ves.  696,  698 ;  S.  C.  1  Dick.  66;  Beam.  Ord.  in 
Chan.  366-  368  and  note ;  Wyatt,  Pr.  Reg.  96, 98,  99 ;  Perry  r.  Phelips, 
17  Ves.  176  - 178 ;  Pendleton  v.  Fay,  3  Paige,  R.  204  ;  Mitf.  Eq.  PI.  by 
Jeremy,  91,  92  ;  Post,  §  425;  Hodson  r.  Ball,  1  PhOl.  Ch.  R.  177,  181 ; 
Ante,  §  338,  361,  b. 

9  Ibid.;  Hodson  v.  Ball,  11  Simons,  R.  456;  S.  C.  1  Phill.  Ch.  R. 
182;  Ante,  §  338,  351,  a,  420,  note. 

3  Cooper,  Eq.  PI.  93,  94  ;  Pendle^n  r.  Pay,  3  Paige,  R.  204 ;  Wyatt, 
Pr.  Reg.  99;  Mitf.  Eq.  PI.  by  Jeremy,  91 ;  Hodson  r.  Ball,  1  Phill.  Ch. 
R.  177,  181. 

*  Wyatt,  Pr.  Reg.  99 ;  Perry  v,  PheUps,  17  Ves.  176,  177 ;  Pendle- 
ton 0.  Fay,  3  Paige,  R.  208. 
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kind  of  relief  is  sought,  or  a  difierent  principle  from 
that,  on  which  the  original  decree  is  given,  there  it 
must  be  sought  by  a  supplemental  Bill,  in  the  nature 
of  a  Bill  of  Review.* 

^  423.  It  seems  to  be  a  general  rule,  that  a  supple- 
mental Bill  for  new  discovered  matter,  should  be  filed 
as  soon  after  the  new  matter  is  discovered,  as  it  rea- 
sonably may  be.*  If,  therefore,  the  party  proceeds  to 
a  decree  after  the  discovery  of  the  facts,  upon  which 
the  new  claim  is  founded,  he  will  not  be  permitted 
afterwards  to  file  a  supplemental  Bill  in  the  nature  of  a 
Bill  of  Review,  founded  on  those  facts ;  for  it  was  his 
own  laches  not  to  have  brought  them  forward  at  an 
earlier  stage  of  the  cause.* 

§  424.  If  a  decree  has  been  made  agsdnst  a  person, 
who  had  no  interest  at  all  in  the  matter  in  dispute,  or 
who  had  not  such  an  interest,  as  was  sufficient  to  ren- 
der the  decree  against  him  binding  upon  some  person, 
claiming  the  same  or  a  similar  interest,  relief  may  be 
obtained  against  the  error  in  the  decree  by  a  supple- 
mental Bill  in  the  nature  of  a  Bill  of  Review,  as  has 
been  already  mentioned  in  treating  of  supplemental 
Bills.^  Thus,  where  a  Bill  was  filed  by  a  vicar  for 
tithe  of  lead  against  a  parish,  and  four  parishioners 
were  named  defendants,  and  a  decree  was  made 
against  them ;  and  one,  who  claimed  under  none  of 
them,  contested  the  decree ;  the  Court  allowed  him 
to  have  a  Bill  of  Review.'^    If  a  decree  is  made  against 


J  Hodson  V.  Ball,  11  Sim.  R.  456  ;  S.  C.  1  Phill.  Ch.  R.  177,  183; 
Ante,  §  338,  351,  a,  4S0,  note. 

«  Ante,  §  337,  338,  a,  370,  a, 

3  Pendleton  v.  Fay,  3  Paige,  R.  204 ;  Bingham  v.  Dawson,  Jac.  R. 
S43;  Old  0.  Noel,  6  Madd.  R.  127;  Diasv.  Merle,  4  Paige, /I.  d5a; 
Ante,  §  337,  370,  a. 

*  Ante,  $  338. 

^  Brown  V.  Yennuden,  1  Ch.  Cas.  272. 
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a  tenant  for  life  only,  a  remainder-man  in  tail,  or  in 
.fee,  cannot  defeat  the  proceedings  against  the  tenant 
for  life,  but  by  a  Bill,  showing  the  error  in  the  decree, 
the  incompetency  of  the  tenant  for  life  to  sustain  the 
suit,  and  the  accruer  of  his  own  interest ;  and  there- 
upon praying,  that  the  proceedings  in  the  original 
cause  may  be  reviewed,  and  that,  for  that  purpose, 
the  other  party  may  appear  to  and  answer  this  new 
Bill,  and  that  the  rights  of  the  parties  may  be  proper- 
ly ascertained.^  A  Bill  of  this  nature,  as  it  does  not 
seek  to  alter  a  decree  made  against  the  plaintiff  him- 
self, or  against  any  person,  under  whom  he  claims, 
may  be  filed  without  leave  of  the  Court  being  first  ob- 
tained for  that  purpose.' 

^  425.  A  supplemental  Bill  in  the  nature  of  a  Bill 
of  Review  nearly  resembles  in  its  firame  a  Bill  of  Re- 
view, except  that,  instead  of  praying,  that  the  former 
decree  may  be  reviewed  or  reversed,  it  prays,  that  the 
cause  may  be  heard  with  respect  to  the  new  matter 
made  the  subject  of  the  supplemental  Bill,  at  the  same 
time,  that  it  is  reheard  upon  the  original  Bill ;  and, 
that  the  plaintiff  may  have  such  relief,  as  the  nature  of 
the  case,  made  by  the  supplemental  Bill,  requires.'  It 
should,  also,  state  the  circumstances  positively,  which 
entitle  the  party  to  file  it,  viz.  that  the  decree  has  not 
been  enrolled,  and  not  merely  state  them  in  the  alter- 
native, praying  one  sort  of  relief,  as  upon  a  Bill  of 
Review,  if  the  decree  has  been  enrolled,  and  if  not 
enrolled,  then  to  have  the  benefit  of  it,  as  upon  a  sup- 
plemental Bill  in  the  nature  of  a  Bill  of  Review.^ 

1  Cooper,  Eq.  PL  94,  and  caaes  there  dted  ;  Mitf.  £q.  Pi.  by  Jeremy, 
03 ;  Brown  v.  Vermuden,  1  Ch.  Caa.  372 ;  Osborne  v.  Uaher,  6  Bro. 
Pari.  R&  by  Tomlina,  30 ;  S.  C.  3  Bro.  Pari.  R.  314. 

9  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  01,  03 ;  Co6per,  Eq.  PI.  06. 

«  The  remarka  of  Lord  Eldon  in  Perry  v.  Phelipa,  17  Yea.  176  -  178, 
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§  426.  Fourthly;  Bills  impeaching  decrees  for  fraud. 
A  Bill  of  this  sort  is  an  original  Bill  in  the  nature 
of  a  Bill  of  Review.^     There  is  no  douht  of  the  juris- 

OD  this  whole  aabject,  are  so  ^ery  important,  that,  though  long,  I  cannot 
omit  to  bring  them  before  the  reader,  aa  they  explain  the  text,  and  also 
illustrate  the  principles  of  pleading  in  this  case.  **  There  is  no  objection," 
said  he,  "  to  this  Bill,  as  being  on  the  face  of  it  a  Bill  of  ReTiew  and  a 
Bill  of  ReyiTor  and  Supplement ;  as,  in  some  cases,  the  Bill  must  of  ne- 
cessity be  both  a  Bill  of  Review  and  a  Bill  of  Revivor ;  and  in  some,  a  Bill 
of  Supplement  also,  in  addition  to  those  two  descriptions.  Admitting 
that  there  is  not  much  difference  between  a  Bill  of  Review  and  a  Bill  in 
nature  of  a  Bill  of  Review,  I  have  considerable  doubt  upon  this  Bill ; 
whether  the  plabtiff  must  not,  as  far  as  he  seeks  relief,  determine,  that 
his  BUI  shall  be  either  a  Bill  of  Review,  or  a  Bill  in  nature  of  a  Bill  of 
Review ;  and,  I  apprehend,  I  should  let  in  a  mischievous  practice,  by  not 
requiring  him  to  make  that  determination,  whether  his  cause  should  be 
treated  as  introduced  by  a  Bill  of  the  one  or  the  other  description.  If  it 
is  competent  to  a  plaintiiST,  not  filing  a  Bill  of  Review,  together  with  a  Bill 
of  Revivor  and  Supplement,  in  order  to  have  the  relief,  which  may  be 
obtained  by  such  a  BUI,  but  stating,  that  he  will  not  determine,  whether 
there  is  error  apparent  in  the  decree,  contending  that  there  is ;  but,  in 
case  it  shall  not  prove  so,  electing  in  his  prayer  to  make  it  a  mere  Bill  of 
Revivor,  or  Supplement,  or  both,  the  consequence  is,  that  all  the  protection 
against  a  Bill  of  Review,  founded  on  error  apparent  in  the  decree,  is  gone 
by  the  eflfect  of  that  alternative  prayer.  In  Uie  case  of  newly  discovered 
fiietB,  the  leave  of  the  Court  must  be  obtained,  which  gives  protection. 
But  this  difficulty  occurs  from  putting  the  case  in  the  alternative,  that  the 
defendant  can  neither  plead  nor  demur.  He  must  be  brought  to  a  hear- 
ing, and  may  incur  all  the  vexation  of  a  suit,  whether  it  shall  turn  out  to 
be  a  Bill  of  Review,  or  not.  Upon  these  grounds,  I  have  considerable 
doubt,  whether  the  plaintiff  can  put  his  case  in  the  alternative,  aa  a  Bill 
of  Review ;  or,  if  the  Court  shall  think  it  not  so,  then  aa  a  Bill  of  Re- 
vivor and  Supplement.  There  is  this  difference  between  a  Bill  of  Re- 
view, and  a  Supplemental  Bill  in  nature  of  a  Bill  of  Review :  in  the 
former,  if  introducing  also  matter  of  supplement  or  revivor,  the  prayer, 
as  ^  as  it  is  a  Bill  of  Review,  is,  that  the  decree  may  be  reviewed  and 
reversed  :  in  the  other,  adopting  also  the  proper  prayer  for  revivor,  aa  to 
the  aupplemental  matter,  yon  pray,  that  the  cause  may  be  reheard.  In 
that  respect,  also,  I  doubt,  whether  this  is  an  accurate  record  in  not 
stating  positively  the  feet,  whether  the  decree  is  enrolled  or  not.  If  it  is 
enrolled,  the  Bill  is  a  Bill  of  Review,  strictly  speaking ;  if  not,  it  is  a  Bill 
in  nature  of  a  Bill  of  Review  ;  and  then,  according  to  Lord  Redesdale, 
the  plaintifi^  stating,  that  there  is  error  in  the  decree,  prays,  4hat_the 
cause  may  be  reheard." 
i  Mussel  V.  Morgan,  3  Bro.  Ch.  R.  79. 
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diction  of  Courts  of  Equity  to  grant  relief  against  a 
former  decree,  where  th»  same  has  been  obtained  by 
fraud  and  imposition ;  for  these  will  infect  judgments 
at  law  and  decrees  of  all  Courts ;  but  they  annul  the 
whole  in  the  consideration  of  Courts  of  Equity.  This 
must  be  done  by  an  original  Bill ;  and  there  is  no  in- 
stance of  its  being  done  by  petition ;  although  it  seems 
once  to  have  been  thought,  that  a  decree,  as  well  as 
as  any  interlocutory  order,  could  be  set  aside  for  fraud 
by  petition  only.  Where  a  decree  has  been  so  ob- 
tained, the  Court  will  restore  the  parties  to  their 
former  situation,  whatever  their  rights  may  be.  This 
kind  of  Bill  may  be  filed  without  leave  of  the  Court 
being  first  obtained  for  the  purpose,  the  fraud  used  in 
obtaining  the  decree  being  the  principal  point  in  issue, 
and  being  necessary  to  be  established  by  proof,  be- 
fore the  propriety  of  the  decree  can  be  investigated.* 
§  427.  A  decree  obtained  without  making  those  per- 


1  Cooper,  £q.  PI.  06-08,  and  cases  there  cited;  Mitf.  Eq.  PI.  by 
Jeremy,  02-04;  Kennedy  v,  Daly,  1  Sch.  &  Lefr.  355,  374,  375; 
Bamesley  v.  Powell,  1  Ves.  120;  Richmond  v.  Tayleur,  1  P.  Will.  736, 
737.  In  Sheldon  v.  Fortescae  Aland,  3  P.  Will.  Ill,  the  Lord  Chan- 
cellor (King)  said ;  "  I  admit  even  a  decree,  much  more  an  interlocutory 
order,  if  gained  by  collusion,  may  be  set  aside  on  a  petition  ;  a  fortiori 
may  the  same  be  set  aside  by  Bill."  This  doctrine  was  probably  intend- 
ed to  apply  to  a  case,  where  the  decree  had  not  been  enrolled,  and  where 
the  fwct  of  fraud  could  not  be  controTerted.  Mitf.  £q.  PI.  by  Jeremy,  02, 
note  (o).  In  Mussel  v.  Morgan,  3  Bro.  Ch.  R.  74,  70,  Lord  Thurlow  ex- 
pressly overruled  the  docthne  in  3  P.  Will.  Hi,  saying;  *' There  was  no 
instance  hitherto  of  its  being  done ;  and  that  he  could  not  see  a  reason, 
why  it  should  not  be  by  an  original  Bill  in  the  nature  of  a  Bill  of  Review. 
Either  there  is  enough  before  the  Court  already  to  act  upon,  or  not.  If 
there  is,  it  may  be  dope  by  a  rehearing ;  if  not,  the  new  matter  must  be 
brought  before  the  Court ";  that  is,  by  an  original  Bill  in  the  nature  of  a 
Bill  of  Review.  See  also  Cooper,  Eq.  PL  06,  note  (o) ;  Bennett  v. 
Hamill,  2  Sch.  &  Lefr.  576.  Where  a  decree  has  been  enrolled  by  sur- 
prise, the  plaintiff  intending  to  move  for  a  rehearing,  and  notice  thereof 
having  been  given  to  the  adverse  party,  the  Court  will  set  aside  the  enrol- 
ment.   Stevens  v.  Guppy,  1  Tom.  &  Russ.  178. 
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SODS  parties  to  the  suit,  in  which  it  is  had,  whose  rights 
are  affected  thereby,  is  fraudulent  and  yoid  as  to  those 
parties.^  And  even  a  purchaser  under  it,  having  no- 
tice of  the  defect,  is  not  protected  by  such  decree ; 
for  otherwise  the  decree  of  a  Court  of  Equity  might 
be  used  as  an  engine  for  the  purpose  of  efiecting 
the  grossest  fraud.^  And,  therefore,  where  a  decree 
has  been  made  against  a  trustee,  the  cestui  que  trust 
not  being  before  the  Court,  and  the  trust  not  dis- 
covered; or  where  a  decree  has  been  made  against 
a  person,  who  has  made  some  conveyance  or  incum- 
brance not  discovered;  or  where  a  decree  has  been 
made  in  favor  of  or  against  an  heir,  when  the  an- 
cestor has  in  fact  disposed  by  will  of  the  subject- 
matter  of  the  suit;  the  concealment  of  the  trust,  or 
subsequent  conveyance,  or  incumbrance,  or  will,  in 
these  several  cases,  ought  to  be  treated  as  a  fraud.' 
It  has  been  also  said,  that  where  an  improper  de- 
cree has  been  made  against  an  infant,  although  the 
same  were  not  gained  by  fraud,  or  collusion,  or  sur- 
prise, it  ought  to  be  impeached  by  original  Bill;  and 
the  infant,  aggrieved  by  it,  need  not  stay  till  he  is 
of  age ;  but  he  may  apply  to  reverse  it,  as  soon  as 
he  thinks  fit. 


1  Cooper,  Eq.  PI.  96-96,  and  cases  before  cited.  Mr.  Cooper 
(Cooper,  Eq.  PI.  98)  has  placed  the  case  of  Coker  o.  Bevis,  1  Ch.  Cas. 
61,  voder  this  head,  as  a  case  of  fraud  in  obtaining  a  decree.  The  de- 
cree does  not  seem  to  have  put  the  relief  granted  upon  the  ground  of 
frand ;  but  upon  the  ground,  that  the  original  decree  for  a  foreclosure,  un- 
less the  money  was  paid  at  a  certain  time,  had  not  been  complied  with 
from  circumstances  of  inevitable  necessity,  and  without  wilful  default; 
and  that,  therefore,  the  defendant  ought  to  have  the  time  for  payment  of 
the  mortgage  money  enlarged,  notwithstanding  the  decree  had  by  lapse  of 
time  become  absolute.  Lord  Redesdale  has  treated  this  case,  as  not  so 
much  founded  in  fraad,  as  on  its  own  special  circumstances.  See  Mitf. 
£q.  PL  by  Jeremy,  94  and  note  (t). 

«  Ibid.  3  Ibid. 


448  EQUITY    PLEADINGS.  [CH.  Till. 

^  428.  A  Bill  to  set  aside  a  decree  for  fraud,  or 
upon  any  of  the  above  •  grounds,  must  state  the  de- 
cree, and  the  proceedings,  which  led  to  it,  with  the 
circumstances  of  fraud,  or  whatever  the  ground  may 
be,  on  which  it  is  impeached.  The  prayer  must 
necessarily  be  varied  according  to  the  nature  of  the 
fraud,  or  the  other  improper  means  used,  and  the  ex- 
tent of  their  operation  in  obtaining  an  improper  de- 
cision of  the  Court.^ 

§  429.  Fifthly ;  Bills  to  carry  decrees  into  execu- 
tion. Sometimes,  from  the  neglect  of  parties,  or  some 
other  cause,  it  becomes  impossible  to  carry  a  decree 
into  execution  without  the  further  decree  of  the  Court. 
This  happens,  generally,  in  cases  where  parties  hav- 
ing neglected  to  proceed  upon  the  decree,  their  rights 
under  it  become  so  embarrassed  by  a  variety  of  sub- 
sequent events,  that  it  is  necessary  to  have  the  de- 
cree of  the  Court  to  settle  and  ascertain  them.  Some- 
times, such  a  Bill  is  exhibited  by  a  person,  who  was 
not  a  party ;  or  who  does  not  claim  under  any  party 
to  the  original  decree;  but  who  claims  in  a  similar 
interest;  or  who  is  unable  to  obtain  the  determina- 
tion of  his  own  rights,  till  the  decree  is  carried  into 
execution.  Or,  it  may  be  brought  by  or  against  a 
person,  claiming  as  assignee  of  a  party  to  the  decree.^ 

§  430.  The  Court  in  these  cases,  in  general,  only 
enforces,  and  does  not  vary,  the  decree.  But  upon  cir- 
cumstances it  has  sometimes  considered  the  original 
directions,  and  varied  them  in  case  of  mistake.'    And 


1  Cooper,  Eq.  PL  98,  and  cases  there  cited ;  Mitf.  Eq.  PI.  by  Jeremy, 
94;  Gifiard  v.  Hort,  1  Sch.  &  Lefr.  886;  Kennedy  v.  Daly,  1  Sch.  & 
Lefr.  355,  374,  375. 

s  Mitf.  Eq.  Pi.  by  Jeremy,  95,  and  cases  there  cited;  Cooper,  Eq.  PI. 
98,  99. 

3  Mitf.  Eq.  PI.  by  Jeremy,  95,  96,  and  cases  there  cited ;  Cooper,  Eq. 
PI.  99. 
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it  has  even,  on  circumstances,  refused  to  enforce  the 
decree ;  although,  in  other  cases,  the  Court,  and  the 
House  of  Lords,  upon  an  appeal,  seem  to  have  con- 
sidered, that  the  law  of  the  decree  ought  not  to  be 
examined  on  a  Bill  to  carry  it  into  execution.^ 

^  431.  Such  a  Bill  may  also  be  brought  to  carry 
into  execution  the  judgment  of  an  inferior  Court  of 
Equity,  if  the  jurisdiction  of  that  Court  is  not  equal 
to  the  purpose ;  as  in  the  case  of  a  decree  in  Wales, 
which  die  defendant  has  avoided  by  flying  into  Eng- 
land. In  such  a  case,  the  Court  has  thought  itself 
entitled  to  examine  the  justice  of  the  decision,  al- 
though it  has  been  affirmed  in  the  House  of  Lords.' 
But  it  has  been  justly  remarked,  that  on  that  occa- 
sion the  Court  sufiered  its  anxiety  to  do  justice  to 
carry  it  far  beyond  the  limits  of  its  jurisdiction.^ 

^  432.  A  Bill  for  this  purpose  is,  generally,  partly 
an  original  Bill,  and  partly  a  Bill  in  the  nature  of 
an  original  Bill,  although  not  strictly  original;  and 
sometimes  it  is  likewise  a  Bill  of  Revivor,  or  a  sup- 
plemental Bill,  or  both.  TBe  frame  of  the  Bill  is 
varied  accordingly.* 


1  Ibid. 

^  Mitf.  Eq.  PI.  by  Jeremy,  96,  07,  and  cases  there  cited;  Cooper,  Eq. 
PI.  99,  100. 

3  Cooper,  £q.  PI.  100;  Galbraith  v.  Neville,  Doug.  R.  5,  note  (2). 

4  Mitf.  Eq.  PI.  by  Jeremy,  97.    See  Pott  «.  Gallini,  1  Sim.  &  Stu. 
SOd. 
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CHAPTER  IX. 


MODES    OF   DEFENCE. 


^  433.  Having  disposed  of  the  general  considera- 
tions applicable  to  the  frame  and  structure  of  Bills, 
we  shall  now  proceed  to  the  consideration  of  the  gen- 
eral nature  of  the  matters  of  defence  to  Bills,  which 
may  be  insisted  on  in  Courts  of  Equity,  and  of  the 
various  modes,  in  which  those  matters  may  or  should 
be  asserted. 

§  434.  The  matters  of  defence,  which  may  be  re- 
lied on  in  Courts  of  Equity,  are,  in  their  nature,  sus- 
ceptible of  two  divisions,  namely  :  ( 1 .)  Into  those, 
which  are  dilatory,  which  merely  dismiss,  or  suspend, 
or  obstruct  the  suit,  without  touching  the  merits,  until 
the  impediment  or  obstacle  insisted  on  is  removed ; 
and,  (2.)  Into  those,  which  are  peremptory,  and  per- 
manent, and  go  to  the  entire  merits  of  the  suit.  Dila- 
tory defences  may  again  be  divided  into  four  sorts ; 
first,  to  the  jurisdiction  of  the  Court,  insisting,  that  the 
Bill  is  not  preferred  to  the  proper  tribunal,  which  is 
authorized  to  entertain  the  case  upon  its  merits ;  sec- 
ondly, to  the  person,  that  the  Bill  is  preferred  by  or 
against  an  improper  person,  not  competent  to  maintain 
or  defend  it;  thirdly,  to  the  form  of  proceedings,  that 
the  suit  is  irregularly  brought,  or  defective*  in  its  ap- 
propriate allegations  or  parties ;  and,  fourthly,  to  the 
propriety  of  maintaining  the  suit  itself,  because  of  the 
pendency  of  another  suit  for  the  same  controversy.* 

§  435.  Peremptory,  or  permanent  defences,  may  be 

1  1  Mont.  £q.  PI.  88,  89. 
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divided  into  two  sorts ;  first,  those  which  insist,  that 
the  plaintiff  never  had  any  right  to  institute  the  suit ; 
and,  secondly,  those  which  insist,  that  the  original 
right,  if  any,  is  extinguished  or  determined.  Under 
the  former  head  may  be  included  the  following  de- 
fences; (1.)  That  the  plaintiff  has  not  a  superior  right 
to  the  defendant ;  ( 2.)  That  the  defendant  has  no  in- 
terest; and,  (3.)  That  there  is  no  privity  between  the 
plaintiff  and  defendant,  or  any  other  right  to  sustain 
the  suit.  Under  the  latter  head  may  be  included  the 
following  defences  ;  (1.)  That  the  right  is  determined 
by  the  act  of  the  parties;  or,  (2.)  That  it  is  deter- 
mined by  operation  of  law.^ 

§  436.  In  regard  to  the  modes  of  defence,  they  are 
of  four  sorts.  ( 1.)  By  demurrer,  by  which  the  defend- 
ant demands  the  judgment  of  the  Court,  whether  he 
shall  be  compelled  to  answer  the  Bill,  or  not.  (2.)  By 
plea,  whereby  he  shows  some  cause,  why  the  suit 
should  be  dismissed,  delayed,  or  barred.  (3.)  By  an- 
swer, which,  controverting  the  case  stated  by  the  Bill, 
confesses  and  avoids  it ;  or  traverses  and  denies  the 
material  allegations  in  the  Bill ;  or,  admitting  the  case 
made  by  the  Bill,  submits  to  the  judgment  of  the 
Court  upon  it ;  or  relies  upon  a  new  case,  or  upon  new 
matter  stated  in  the  answer,  or  upon  both.  (4.)  By 
disclaimer,  which  seeks  at  once  a  termination  of  the 
suit,  by  the  defendant's  disclaiming  all  right  and  inter- 
est in  the  matter  sought  by  the  Bill.^ 

^  437.  It  has  been  well  remarked,  in  further  illus- 
tration of  these  different  modes  of  defence,  that  the 
form  of  making  defence  varies  according  to  the  foun- 
dation, on  which  it  is  made,  and  the  extent,  in  which 


I  1  Mont.  Eq.  PI.  89. 

»  Mitf.  Eq.  PI.  by  Jeremy,  13,  14,  106;  Cooper,  Eq.  PI.  108,  110, 
933,  309,  312 ;  Wyalt,  Pr.  Reg.  11,  169,  176,  394. 
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it  submits  to  the  judgment  of  the  Court.^  If  it  rests 
on  the  Bill,  and,  on  the  foundation  of  matter  there 
apparent,  demands  the  judgment  of  the  Court,  wheth- 
er the  suit  shall  proceed  at  all,  it  is  termed  a  Demur- 
rer.^ If  it  rests  on  the  foundation  of  new  matter 
offered,  it  demands  the  judgment  of  the  Court,  wheth- 
er the  defendant  shall  be  compelled  to  answer  further, 
it  assumes  a  different  form,  and  is  termed  a  Plea*'  If 
it  submits  to  answer  generally  the  charges  in  the  Bill, 
demanding  the  judgment  of  the  Court  on  the  whole 
case  made  on  both  sides,  it  is  offered  in  a  shape  still 
different,  and  is  simply  called  an  Answer*^  If  the  de- 
fendant disclaims  all  interest  in  the  matters  in  question 
by  the  Bill,  his  answer  to  the  complaint  made  is  again 
varied  in  form,  and  is  termed  a  Disclaimer.'  All,  or 
any  of  these  modes  of  defence  may  be  joined,  pro* 
Tided  each  relates  to  a  separate  and  distinct  part  of 
the  Bill.« 

§  438.  The  grounds,  on  which  defence  may  be 
made  to  a  Bill,  either  by  answer,  or  by  disputing  the 
right  of  the  plaintiff  to  compel  the  answer,  which  the 
Bill  requires,  are  various,  both  in  their  nature  and  in 
their  effect.  Some  of  them,  although  a  complete  de- 
fence as  to  any  relief,  are  not  so  as  to  a  discovery ; 
and,  when  there  is  no  ground  for  disputing  the  right  of 
the  plaintiff  to  the  relief  prayed ;  or  if  the  Bill  seeks 
only  a  discovery,  yet  if  there  is  any  impropriety  in  re- 
quiring the  discovery ;  or  if  it  can  answer  no  purpose 
for  which  a  Court  of  Equity  ought  to  compel  it ;  the 
impropriety  of  compelling  the  discovery,  or  the  imma- 
teriality of  the  discovery,  if  made,  may  be  used  as  a 

1  Ibid. 

a  Mitf.  Eq.  PL  by  Jeremy,  13,  14.        3  Ibid.        *  Ibid.        «  Ibid. 
^  Mitf.  Eq.  PL  by  Jeremy,  14,  106 ;  Livingston  o.  Story,  9  Peters, 
R.  632. 
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ground  to  protect  the  defendant  from  making  it.^  Dif- 
ferent grounds  of  defence,  therefore,  may  be  applica- 
ble to  different  parts  of  a  Bill.  And  every  species  of 
Bill  requiring  its  own  peculiar  ground  to  support  it, 
and  its  own  peculiar  form  to  give  it  effect,  a  deficiency 
in  either  of  these  points  is  a  ground  of  defence  to  it.^ 

^  439.  In  many  cases,  the  same  matter  may  be  in- 
sisted upon^  as  a  defence,  either  by  demurrer,  or  by 
plea,  or  by  answer.  In  some  cases,  the  defence  can 
be  made  only  by  demurrer ;  in  some  only  by  plea ; 
and  in  others  again  only  by  answer.  The  defendant 
may  also  demur  to  one  part  of  a  Bill,  plead  to  another, 
answer  to  another,  and  disclaim  as  to  another.'  The 
same  objections  do  not  (as  we  have  just  seen)  always 
lie  to  a  Bill  of  Discovery  only,  as  do  lie  to  a  Bill  of 
Discovery  and  Relief.  And  matters  of  defence  may 
be  made  against  Bills  not  original,  which  are  inappli- 
cable to  original  Bills,  or  to  Bills  in  the  nature  of 
original  Bills.  But,  as  the  defences,  which  may  be 
made  to  original  BUls,  in  their  variety  comprehend 
the  defences  which  may  be  made  to  every  other  kind 
of  Bill,  except  such  as  arise  from  the  peculiar  form 
and  olgect  of  each  kind,^  it  will  be  convenient  for  us 
in  our  future  inquiries,  first,  to  treat  of  defences  to 
original  Bills ;  and  then,  secondly,  to  treat  of  defences 
to  Bills  not  original ;  and,  thirdly  and  lastly,  to  treat 
of  defences  to  Bills  in  the  nature  of  original  Bills. 

^  440.  Original  Bills  have  been  already  divided  into 
two  kinds,  namely  :  ( 1 .)  Original  Bills  praying  relief ; 
and  (2.)  Original  Bills,  not  praying  relief.  We  shall 
first  consider  the  several  defences  belonging  to  origin 

1  Mitf.  Eq.  PI.  by  Jeremy,  107. 

»  Mitf.  Eq.  PI.  by  Jeremy,  106,  107. 

3  Mitf.  Eq.  PI.  by  Jeremy,  310. 

4  Mitf.  Eq.  PL  by  Jeremy,  100. 
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nal  Bills  for  relief,  which,  of  course,  include  a  prayer 
for  discovery,  as  well  as  for  relief;  and  afterwards,  we 
shall  consider  the  defences  peculiar  to  the  other  kinds 
of  Bills.* 

§  441.  In  treating  of  defences  to  original  Bills  for 
relief,  we  shall,  in  the  first  place,  consider  those,  which 
may  be  taken  by  demurrer.*  We  have  already  had 
occasion  to  remark,  that  demurrers  to  relief  frequently 
include  a  demurrer  to  discovery,  and  demurrers  to  dis- 
covery only  sometimes  consequentially  affect  the  relief; 
and  that  if  a  demurrer  to  relief  is  good,  it  is  of  course 
in  England,  although  not  in  America,^  a  good  bar  to 
the  discovery.'*  The  word  demurrer  comes  (as  Lord 
Coke  has  said)  from  the  Latin  word  demorari,  to 
abide ;  and,  therefore,  he  that  demurreth  in  law,  is  said 
to  abide  in  law ;  Maratur,  or  demoratur  in  lege.  He 
will  go  no  further,  until  the  Court  has  decided,  whether 
the  other  party  has  shown  sufficient  matter  in  point  of 
law  to  maintain  his  suit.'  A  demurrer  is  then  in  the 
nature  of  a  declinatory  exception  in  the  Civil  Law, 
which  was  always  put  in  before  the  Prsetor,  ante  litem 
tontestatam*,^ 


1  See  Mitf.  £q.  PI.  by  Jeremy,  109. 

3  The  3l8t  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the 
United  States,  January  Term,  1842,  declares;  "No  demurrer  or  plea 
shall  be  allowed  to  be  filed  to  any  Bill,  unless  upon  a  certificate  of  coun- 
sel, that  in  his  opinion  it  is  well  founded  in  point  of  law,  and  supported 
by  the  afiidavit  of  the  defendant,  that  it  is  not  interposed  for  delay ;  and 
if  a  plea,  that  it  is  true  in  point  of  fact."  1  Howard,  R.  Introd.  51 ; 
17  Peters,  R.  App'x,  69. 

3  Ante,  §  312  ;  Post,  §  704,  761,  note. 

4  Ante,  \  312;  Post,  §  645;  Mitf.  Eq.  PI.  by  Jeremy,  109,  110. 
«  Co.  litt.  71,  d;  Cooper,  Eq.  PI.  110;  3  Black.  Comm.  314. 

6  Gilb.  For.  Rom.  50.  The  32d  Rule  of  the  Equity  Rules  of  the 
Supreme  Court  of  the  United  States,  January  Term,  1842,  declares; 
'*  The  defendant  may,  at  any  time  before  the  Bill  is  taken  for  confessed, 
or  afterwards,  with  the  leave  of  the  Court,  demur  or  plead  to  the  whole 
Bill,  or  to  part  of  it,  and  he  may  demur  to  part,  plead  to  part,  and  answer 
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^  442.  A  demurrer  may  be  to  the  whole  Bill,  or  to 
a  part  only  of  the  Bill ;  and  the  defendant  may  there- 
fore demur  as  to  a  part,  plead  as  to  another  part,  and 
answer  as  to  the  rest  of  the  Bill.  But  care  must  be 
taken,  that  each  of  these  modes  of  defence  is  actually 
applied  to  different  and  distinct  parts  df  the  Bill^  and 
that,  as  applied,  each  is  consistent  with  the  other ;  so 
that  one  does  not  overrule  the  other.^  Thus,  for  ex* 
ample,  if  there  is  a  demurrer  to  the  whole  Bill,  an 
answer  to  a  part  thereof  is  inconsistent ;  and  the  de- 
murrer will  be  overruled.^  For  the  same  reason,  if 
there  is  a  demurrer  to  a  part  of  a  Bill,  there  cannot 
be  a  plea  or  answer  to  the  same  part,  without  over- 
ruling the  demurrer.' 

§  443.  If  a  demurrer  is  too  general,  that  is,  if  it 
covers,  or  is  applied  to  the  whole  Bill,  when  it  is  good 
to  a  part  only ;  or  if  it  is  a  demurrer  to  a  part  of  a 
Bill  only,  but  yet  is  not  good  to  the  full  extent,  which 
it  covers,  but  is  so  to  a  part  only,  it  will  be  overruled  ; 
for  it  is  a  general  mis,  that  a  demurrer  (it  is  otherwise 


as  to  tbe  reddae ;  but  in  every  case,  in  which  the  Bill  specially  charges 
firaud  or  combination,  a  plea  to  such  part  must  be  accompanied  with  an 
answer  fortifying  the  plea,  and  explicitly  denying  the  fraud  and  combina- 
tion, and  the  facts  on  which  the  charge  is  founded."  Post,  §  461 ;  1  How- 
ard, R.  Introd.  61 ;  17  Peters,  R.  App'x,  16. 

1  Cooper,  Eq.  PI.  113,  113. 

s  Cooper,  £q.  PL  112  ;  Tidd  v.  Clare,  2  Dick.  713  ;  Mitf.  £q.  PI.  by 
Jeremy,  309,  310 ;  Portarlington  v.  Soulby,  6  Sim.  356  ;  Davies  v.  Da- 
Ties,  3  Keen,  R.  538. 

3  Cooper,  £q.  PL  113 ;  Jones  v.  Strafford,  38 ;  3  P.  Will.  80  ;  Dor- 
mer V.  Fortescne*  3  Atk.  283 ;  Clark  «.  Phelps,  6  John.  Ch.  R.  314. 
The  37th  of  the  English  Chancery  Orders  of  1841  abolishes  this  doctrine. 
It  declares ;  *'  That  no  demurrer  or  plea  shall  be  held  bad  and  overruled 
npon  argument,  only  because  the  answer  of  the  defendant  may  extend  to 
some  part  of  the  same  matter  as  may  be  ooveied  by  such  demurrer  or 
plea."  1  Craig  &  Phill.  R.  370.  The  same  rule  has  been  adopted  by 
the  Supreme  Court  of  the  United  States.  Rule  37  of  the  Equity  Rules, 
January  Term,  1843. 
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as  to  a  plea)  cannot  be  good  as  to  a  part,  which  it 
covers,  and  bad  as  to  the  rest ;  and  therefore  it  must 
stand  or  fall  altogether.^  So,  if  a  demurrer  does  not 
cover  so  much  of  the  Bill,  as  it  might  by  law  have  ex- 
tended to,  it  has  been  held  to  be  bad.^  But  a  demur- 
rer may  be  put  *in,  and  several  causes  assigned ;  and  if 
one  cause  is  good  to  the  whole  extent  of  the  demurrer, 
and  another  is  bad,  the  demurrer  will  be  sustained ; 
for,  if  both  were  bad,  th«  defendant  may,  ore  lenuSy 
assign  new  causes  of  demurrer  at  the  argument  to  mat- 
ters of  substance,  although  not  to  matters  of  form  ;  so 
that  any  one  good  cause,  existing  of  record,  or  other- 
wise assigned,  will  do.^ 


1  Cooper,  Eq.  PI.  112,  113;  Metcftlf  v.  Hervey,  1  Vos.  948;  Ver- 
planck  V.  Gaines,  1  John.  Ch.  R.  57;  Higginbotham  v.  Burnet,  5  John. 
Ch.  R.  136 ;  Todd  v.  Gee,  17  Yes.  273 ;  Knight  v.  Moseley,  Ambl.  R. 
176 ;  Jones  v.  Frost,  Jac.  R.  466  ;  Wynne  v.  Jackson,  1  McCleil.  & 
Younge,  35 ;  Jones  v.  Frost,  3  Madd.  R.  8 ;  Attorney  General  v.  Brown, 
1  Swanst.  R.  304 ;  Kuypers  v.  Dutch  Reformed  Church,  6  Paige,  R.  570 ; 
1  Mont.  Eq.  PI.  99, 100,  110.  Lord  Redesdale,  after  stating,  that  where 
a  demurrer  is  put  in,  which  is  too  extensive,  it  is  generally  considered  that 
the  demurrer  must  be  overruled,  has  added, ''  but  there  are  instances  of 
allowing  demurrers  in  part."  And  he  cites  2  Eq.  Abridg.  759  ;  2  Bro. 
Pari.  Cas.  514,  Toml.  edit.  The  doctrine  of  the  text  is  now,  however, 
firmly  established.  Mayor  of  London  v.  Levy,  8  Yes.  403  ;  Baker  v. 
Mellish,  1 1  Yes.  70 ;  Todd  v.  Gee,  17  Yes.  280.  See  also  Mitf.  Eq.  PI.  by 
Jeremy,  214,  note  (t).  Where  a  demurrer  is  too  extensive,  the  Court 
will,  if  a  fair  case  is  made,  in  its  discretion,  give  leave,  upon  proper  terms, 
to  the  defendant  to  amend  his  demurrer  by  narrowing  its  terms.  Cooper, 
Eq.  PI.  112,  113,  115;  Mitf.  Eq.  PI.  by  Jeremy,  214,  215,  and  cases  there 
cited;  Baker  v.  Mellish,  11  Yes.  70.  See  Dell «.  Hale,  2  Younge  & 
Coll.  New  R.  1,  3 ;  Post,  §  692. 

9  Dawson  v.  Sadler,  1  Sim.  &  Stu.  R.  537,542.  This  doctrine  is  now 
changed  by  the  36th  of  the  Orders  of  the  English  Court  of  Chanceryy 
1841,  which  provides,  ''  That  no  demurrer  or  plea  shall  be  held  bad  and 
overruled  upon  argument,  only  because  such  demurrer  or  plea  shal]  not 
cover  so  much  of  the  Bill  as  it  might  by  law  have  extended  to."  1  Craig 
&,  Phill.  R.  37tf.  The  same  rule  has  been  adopted  by  the  Supreme 
Court  of  the  United  States.  Rule  36  of  the  Equity  Rules,  January 
Term,  1842.     See  also  Dell «.  Hale,  2  Younge  &  Coll.  New  R.  1. 

3  Cooper,  Eq.  PI.  112,  113;  Jones  v.  Frost,  Jac.  R.  468;  Beanies, 
Ord.  in  Chan.  174. 
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^  444.  And  a  defendant  may  put  in  separate  de- 
murrers to  separate  and  distinct  parts  of  a  Bill  for  sep- 
arate and  distinct  causes;  for  the  same  grounds  of 
demurrer  frequently  will  not  apply  to  different  parts  of 
a  Bill.  And  if  separate  demurrers  are  put  in  to  differ* 
ent  and  distinct  parts  of  a  Bill,  one  demurrer  may  be 
overruled  upon  argument,  and  another  be  allowed.^ 
So  that,  in  this  way,  the  hazard  of  one  general  de- 
murrer to  all  the  objectionable  parts  of  a  Bill  may  be 
avoided. 

^  445.  Where  there  are  several  defendants,  if  they 
all  join  in  one  demurrer  to  a  Bill,  the  demurrer  may  be 
good,  and  be  allowed,  as  to  one  of  the  defendants,  and 
be  bad,  and  disallowed  as  to  the  other  defendants ;  for 
the  defence  may  be  good  as  to  one  person,  and  be 
wholly  inapplicable  to  another.^  And  there  is  a  clear, 
although  a  nice,  distinction  between  a  demurrer,  which 
is  too  large  in  regard  to  all  the  defendants,  and  one, 
i^hich  is  too  large  or  inapplicable  to  some  of  the  de- 
fendants. In  this  respect,  there  is  a  difference  between 
pleadings  in  law  and  in  Equity ;  for  a  joint  demurrer, 
or  a  joint  plea,  bad  as  to  one  defendant,  is  at  law  bad 
as  to  all. 

^  446.  Whenever  any  ground  of  defence  is  apparent 
on  the  Bill  itself,  either  from  the  matter  contained  in 
it,  or  from  the  defect  in  its  frame,  or  in  the  case  made 
by  it,  the  proper  mode  of  defence  is  by  demurrer.'  A 
demurrer  is  an  allegation  of  a  defendant,  wluch,  ad- 
mitting the  matters  of  fact  alleged  by  the  Bill  to  be 
true,  shows,  that  as  they  are  therein  set  forth,  they  are 
insufficient  for  the  plaintiff  to  proceed  upon,  or  to  oblige 


>  Cooper,  Eq.  PI.  113  ;  Mitf.  Eq.  PI.  by  Jeremy,  214,  215. 

9  Cooper,  Eq.  PI.  113 ;  Mayor  of  London  v.  Levy,  8  Vea.  403,  404. 

3  Mitf.  Eq.  PL  by  Jeremy,  107. 

£Q.    PL.  68 
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the  defendant  to  answer ;  or  that  for  some  reason  ap- 
parent on  the  face  of  the  Bill,  or  because  of  the  omis- 
sion of  some  matter,  which  ought  to  be  contained 
therein,  or  for  want  of  some  circumstance,  which  ought 
to  be  attendant  thereon,  the  defendant  ought  not  to  be 
compelled  to  answer.*  It  therefore  demands  the  judg- 
ment of  the  Court,  whether  the  defendant  shall  be 
compelled  to  make  answer  to  the  plaintiff's  Bill,  or  to 
some  certain  part  thereof.* 

§  447.  The  causes  of  demurrer  must  be  upon  some 
matter  in  the  Bill,  or  upon  the  omission  of  some  matter, 
which  ought  to  be  therein,  or  attendant  thereon  ;  and 
not  upon  any  foreign  matter  alleged  by  the  defend- 
ant.' The  principal  ends  of  a  demurrer  are,  to  avoid 
a  discovery,  which  may  be  prejudicial  to  the  defend- 
ant, or  to  cover  a  defective  title,  or  to  prevent  an 
unnecessary  expense.  If  no  one  of  these  ends  is  ob- 
tained, there  is  little  use  in  a  demurrer.*  For,  in  gen- 
eral, if  a  demurrer  would  hold  to  a  Bill,  the  Court, 
although  the  defendant  answers,  will  not  grant  relief 
upon  hearing  the  cause.  There  have  been,  however, 
cases,  in  which  the  Court  has  given  relief  upon  the 
hearing,  although  a  demurrer  to  the  relief  would  proba- 
bly have  been  allowed.     But  such  cases  are  rare.* 

^  448.  From  what  has  been  said,  as  to  the  nature 
and  office  of  a  demurrer,  it  is  clear,  that  it  can  be  only 
for  objejctions  apparent  upon  the  face  of  the  Bill  itself, 
either  from  the  matter  inserted,  or  omitted  therein,  or 
from  defects  in  the  frame,  or  form  thereof.®  It  cannot, 
therefore,  state,  what  does  not  appear  upon  the  face  of 


1  Mitf.  Eq.  PI.  by  Jeremy,  107.  «  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  107,  108,  and  cases  there  cited ;    Wyatt, 
Pr.  Reg.  169. 
*  Ibid.  tt  Ibid. 

^  Beames,  Ord.  in  Chan.  96. 
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the  Bill,  otherwise  it  would  be,  what  has  been  emphat- 
ically called,  a  speaking  demurrer ;  that  b,  a  demurrer, 
where  a  new  fact  is  introduced  to  support  it.^  Thus, 
for  example,  where  a  Bill  was  brought  to  redeem 
a  mortgage,  and  it  did  not  allege  possession  in  the 
mortgagor  within  twenty  years,  otherwise  than  by  say- 
ing, that  in  or  about  the  year  1770,  the  plaintiff's 
ancestor  (the  mortgagor)  died,  and  soon  after  the  de- 
fendant took  possession ;  and  a  demurrer  was  put  in, 
and  alleged  for  cause,  that  it  appeared  upon  the  face 
of  the  Bill,  that  from  the  year  1770,  ^<  which  is  up- 
wards of  twenty  years  before  the  filing  of  the  Bill," 
the  defendant  had  been  in  possession,  and  the  plaintiff 
was  under  no  disability,  &c.,  and  had  shown  no  right 
to  redeem ;  the  Court  overruled  the  demurrer,  saying 
it  was  a  speaking  demurrer,  containing  an  averment  of 
a  matter  of  fact,  the  possession  for  twenty  years  by  de- 
fendant, which  did  not  appear  in  certainty  on  the  face 
of  the  Bill.^  We  shall  presently  have  occasion  to  con- 
sider more  fully  the  f»roper  frame  of  a  demurrer.' 
^  449.  A  demurrer  being  (as  we  have  seen)  always 

upon  matter  apparent  on  the  face  of  the  Bill,  and  not 
upon  any  matter  alleged  by  the  defendant,  it  some- 


^  Cooper,  Eq.  PI.  Ill ;  Davies  v.  Williams,  1  Sim.  R.  6;  Brooks  v. 
Gibbons,  4  Paige,  R.  374 ;  Brownsword  v.  Edwards,  2  Yes.  345  ;  Edsell 
V.  Buchanan,  2  Yes.  jr.  83;  S.  C.  4  Bro.  Ch.  R.  254;  Cawthorne  v. 
Chalie,  2  Sim.  &  Stu.  129;  Kajpers  v.  Dutch  Reformed* Church,  6 
Paige,  R.  570. 

a  Edsell  V.  Buchanan,  4  Bro.  Ch.  R.  254 ;  S.  C.  2  Yes.  jr.  83  ;  Brooks 
V.  Gibbons,  4  Paige,  R.  374.  But  if  the  lapse  of  more  than  twenty  years 
had  appeared  with  certainty  upon  the  face  of  the  Bill,  the  objection  might 
have  been  taken  by  demurrer.  Hadley  v,  Healey,  1  Yes.  &  B.  536 ; 
Foster  v.  Hodgson,  19  Yes.  180 ;  Barron  v.  Martin,  19  Yes.  327 ;  S.  C. 
Cooper,  R.  189;  Mr.  Belt's  note  to  Deloraine  v.  Browne,  3  Bro.  Ch.  R. 
633 ;  Hoare  v.  Peck,  6  Sim.  R.  51 ;  Hovenden  «.  Anneeley,  2  Sch.  Si 
Lefr.,637;  Mitf.  Eq.  Pi.  by  Jeremy,  212  and  note. 

3  Poet,  ^  457. 
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times  happens,  that  a  Bill,  which,  if  all  the  parts  of  the 
case  were  fully  disclosed,  would  be  open  to  a  demur- 
rer, is  so  artfully  drawn,  as  to  avoid  showing  upon  the 
face  of  it  any  cause  of  demurrer.  In  this  case,  the 
defendant  is  compelled  to  resort  to  a  plea,  by  which 
he  may  allege  matter,  which,  if  it  appeared  upon  the 
face  of  the  Bill,  would  be  a  good  c^use  of  demurrer. 
For  in  many  cases,  what  is  a  good  defence  by  way  of 
plea,  is  also  good  by  way  of  demurrer,  if  the  facts  ap- 
pear sufficiently  by  the  BilL^  But  of  this  sulyect  more 
will  be  said  hereafter.' 

§  450.  Where  the  facts  relied  on  as  a  matter  of  de- 
fence by  the  defendant,  are  stated  in  the  Bill  only  by 
way  of  pretence,  and  not  expressly  charged,  it  is  not 
generally  safe  to  demur  to  the  Bill,  unless  the  whde 
right  against  the  defendant  is  founded  on  that  charge.* 
Thus,  for  example,  where  a  Bill  relied  on  a  decree,  di- 
recting a  conveyance,  and  the  decree  was  stated  only 
by  way  of  pretence,  and  not  expressly  charged ;  the 
Court  at  first  doubted,  whether  the  defence  could  be 
taken  by  demurrer,  and  ought  not  to  have  been  taken 
by  plea,  as  the  decree  was  not  averred  in  a  direct 
statement.  But  the  demurrer  was  at  last  held  good, 
upon  the  ground,  that  without  that  conveyance  the 
plaintiff"  had  no  tide ;  and  the  relief  prayed  turned  upon 
the  due  execution  of  the  conveyance.^ 

^451.  So,  where  a  Bill  stated  the  sale  of  an  office, 
and  prayed  an  account  of  the  profits,  a  demurrer  was 
held  not  to  lie,  upon  the  ground  of  the  sale  of  the 
oflSce  being  illegal;   because  there  was  no  sufficient 


1  Milf.  Eq.  PI.  by  Jeremy,  216. 

«  Post,  §  647,  652. 

'  Fletcher  v.  Toilet,  5  Ves.  jr.  3;  I  Mont.  Eq.  PL  W. 

4  Ibid. 
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avennent  in  the  Bill,  that  the  office  was  one  within  the 
reach  of  the  prohibition  of  the  statute  of  5th  and  6th 
of  Edward  VI  .^  So,  where  a  Bill  quia  timet  was 
brought)  founded  upon  an  equitable  lien  for  the  pur- 
chase money  of  an  estate ;  and  the  Bill  stated,  that  a 
bond  was  taken,  as  a  farther  and  additional  security ;  a 
demurr^  to  the  Bill,  upon  the  ground,  that  the  taking 
of  the  bond  was  a  waiver  of  the  lien,  was  overruled ; 
for  the  allegation  of  the  Bill  was,  that  it  was  taken  as 
additional  security;  and  if  it  was  not,  the  objection 
should  be  in  another  form.^ 

§  452.  A  demurrer  necessarily  admits  the  truth  of 
the  facts  stated  in  the  Bill,  so  far  as  they  are  relevant 
and  are  weU  pleaded ;  but  it  does  not  admit  the  con- 
clusions of  law  drawn  therefrom,  although  they  are 
also  alleged  in  the  Bill.^  Thus,  if  a  demurrer  extends 
to  any  particular  discovery,  the  matter  sought  to  be 
discovered,  and  to  which  the  demurrer  extends,  is 
taken  to  be  as  stated  in  the  Bill.  And  if  the  defendant 
demurs  to  the  relief  only,  the  whole  case  made  by  the 
Bill,  to  ground  the  relief  prayed  for,  is  considered  as 
true.  A  demurrer  is,  therefore,  always  preceded  by  a 
protestation  against  the  truth  of  the  matters  contained 
in  the  Bill,  a  practice  borrowed  from  the  Common 
Law,  and  probably  intended  to  avoid  any  conclusion  in 

1  Hicks  V.  Raincock,  1  Cox,  R.  40. 

9  Braband  «.  HoBkins,  3  Price,  R.  31. 

3  Cooper,  Eq.  PI.  Ill ;  Mitf.  Eq.  PI.  by  Jeremy,  211,  212 ;  Williams  r. 
Steward,  3  Meriv.  R.  472,  492;  Ford  v.  Peering,  I  Ves.  jr.  77;  Eaat  In- 
dia Co.  V.  Henchman,  1  Ves.  .jr.  201 ;  Wyatt,  Pr.  Reg.  163;  Penfold  v. 
Nunn,  5  Sim.  R.  405.  In  Bdcer  v.  Booker,  6  Price,  381,  Baron  Wood 
said ;  '*  A  demurrer  only  admits  matters  positively  alleged  in  the  Bill ; 
not  every  fanciful  pretence  suggested.*'  But  this  proposition  must  be 
taken  svb  mado ;  for  if  a  fiiet  be  not  positively  asserted,  and  yet  it  is  ma- 
terial, and  is  stated  in  terms,  which  may  be  deemed  reasonably  certain  in 
thei^import,  the  demurrer  will  admit  them. 
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another  suit;  for  in  the  present  suit  it  is  wholly  with- 
out effect.* 

^  453.  In  regard  to  the  appropriate  use  of  a  de- 
murrer, it  may  be  stated  as  a  general  rule,  that  when- 
ever the  ground  of  objection  or  defence  is  apparent  on 
the  face  of  the  Bill  itself,  either  from  matter  contained 
in  it,  or  from  defect  in  its  frame,  the  proper  mode  of  tak- 
ing it  is  by  demurrer,  and  not  by  way  of  plea.'  Hence, 
if  the  case  of  the  plaintiff,  as  stated  in  his  Bill,  will  not 
entitle  him  to  a  decree,  the  proper  course  is  for  the 
defendant  to  insist  upon  it  by  way  of  demurrer,  al- 
though it  may  be  equally  fatal  at  the  hearing.^  When 
the  Bill  is  defective  in  substance,  it  is  in  general  ad- 
visable to  demur,  because  it  saves  unnecessary  ex- 
pense to  all  parties.  When  the  objection  is  to  a  defect 
in  matter  of  form,  the  objection  may,  and  indeed  ordi- 
narily must  be  taken  by  demurrer.^ 

^  454.  The  want  of  due  form  substitutes  a  just  ob- 
jection to  the  proceedings  in  every  Court  of  Justice ; 
for  to  reject  all  form  would  be  destructive  of  the  law 
as  a  science,  and  would  introduce  great  uncertainty 
and  perplexity  in  the  administration  of  justice.*  Every 
irregularity  of  this  sort  is  fraught  with  inconvenience, 
and  generally  tends  to  delays  and  doubts.  And  it  has 
been  well  remarked,  that  infinite  mischief  has  been 
produced  by  the  facility  of  Courts  of  Justice  in  over- 
looking errors  in  form.  It  encourages  carelessness;  and 
places  ignorance  too  much  on  a  footing  with  knowl- 

1  Mitf.  Eq.  PI.  by  Jeremy,  107, 211,  212;  Cooper,  Eq.  PI.  Ill ;  Post, 
§457. 

9  Cooper,  Eq.  Pi.  118;  Billings  v.  Flight,  1  Madd.  R.  230;  Hinde,  Ch. 
Pr.  154 ;  2  Madd.  Ch.  Pr.  224, 

3  Hovenden  v.  Annesley,  2  Sch.  Sl  Lefir.  638;  Barker  v,  Dacie,  6  Vee. 
686. 

4  Post,  §  528. 

5  Cooper,  Eq.  PI.  118. 
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edge  amongst  those,  who  practice  the  drawing  of  plead- 
ings.^ To  which  it  may  be  added,  that  it  often  ex- 
poses the  parties  themselves  to  no  small  hardship,  by 
embarrassing  them  at  every  step  in  the  progress  of  the 
cause ;  and  involving  the  merits  of  the  cause  in  super- 
fluous details  and  inartificial  allegations,  at  once  loose, 
obscure,  and  misleading.  In  practice,  however,  objec- 
tions to  slight  mistakes  of  form  are  not  usually  insisted 
on,  where  there  are  merits  in  the  cause,  nor  unless  the 
Bill  seeks  to  enforce  some  harsh  and  rigorous  claim.^ 

^  455.  Demurrers  are  either  general  or  special. 
They  are  general,  when  no  particular  cause  is  assign- 
ed, except  the  usual  formulary  (to  comply  with  the 
rules  of  the  Court),  that  there  is  no  Equity  in  the  Bill.^ 
They  are  special,  when  the  particular  defects  or  objec- 


1  Lord  Chief  Justice  Eyre  in  Morgan  v.  Sargent,  1  Bos.  &  Pul.  59 ; 
Cooper,  Eq.  PI.  118. 

3  Mr.  Barton,  in  a  note  (2)  to  his  work  on  Suits  in  Equity,  p.  113,  re- 
marks, that  *'  Courts  of  Equity  are  apt,  and  with  reason,  to  look  with  a 
suspicious  eye  upon  defendants,  who,  hy  ayailing  themselves  of  every 
cause  of  demurrer  or  p]ea,  show  an  unwillingness  fairly  to  meet  the 
plaintiff's  case.  It  is  seldom,  therefore,  advisable  to  have  recourse  to 
these  modes  of  defence,  unless  to  prevent  the  expense  of  an  examination 
of  witnesses,  or  to  avoid  a  discovery,  which  might  be  detrimental  to  the 
defendant's  just  and  rightful  interests.  And,  upon  this  principle  of  dis- 
countenancing these  dilatory  pleas,  and  encouraging  an  open  and  manly 
defence,  have  proceeded  many  of  those  cases,  which  we  have  had  occa- 
sion to  refer  to.  But,  independent  of  these  considerations,  it  is  some- 
times prudent  to  forego  the  benefit  of  those  defences,  and  submit  to 
answer  the  complainant's  Bill ;  by  which  means  the  defendant  has  fre- 
quently an  opportunity  of  pressing  upon  the  Court,  by  his  answer,  facts 
and  circumstances  in  rebuttal  of  the  plaintiff's  claims,  which  could  not, 
consistently  with  the  established  mode  of  pleading,  be  offered  together 
with  such  defences." 

3  The  usual  formulary  is;  '^  And  for  causes  of  demurrer  say,  that  the 
complainant's  said  Bill  of  complaint,  in  case  the  same  were  true,  which 
these  defendants  do  in  no  wise  admit,  contains  not  any  matter  of  Equity, 
whereon  this  Court  can  ground  any  decree,  or  give  the  complainant  any 
relief  or  assistance,  as  against  them,  these  defendants."  Barton's  Suit 
in  Equity,  107,  108. 
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tions  are  pointed  out.  The  former  will  be  suflScient 
(although  special  causes  are  usually  stated)  when  the 
Bill  is  defective  in  substance.  The  latter  is  indispen- 
sable, where  the  objection  is  to  the  defects  of  the  Bill 
in  point  of  form.'  By  the  rules  of  Courts  of  Equity, 
every  demurrer  is  required  to  contain  the  causes  there- 
of;'  and  they  must  be  set  down  with  reasonable  cer- 
tainty and  directness.^ 

^  456.  Demurrers,  though  sometimes  for  dilatory 
causes,  in  the  nature  of  a  plea  in  abatement,  are  al- 
ways in  legal  e£fect  in  bar  of  the  suit,  praying  for  a 
dismissal  of  it.^    But  there  is  this  difference,   that 


^  Cooper,  £q.  PI.  118.  The  common  fomi  of  a  general  demurrer  is  as 
follows ;  '*  These  defendants,  by  protestation,  not  confessing  all  or  any  of 
the  matters  and  things,  in  the  said  complainant's  Bill  contained,  to  be  true 
in  such  manner  and  form,  as  the  same  are  therein  set  forth  and  alleged, 
do  demur  to  the  said  Bill,  and  for  cause  of  demuirer  show,  that  the  said 
complainant  has  not,  by  his  said  Bill,  made  such  a  case  as  entitles  him, 
in  a  Court  of  Equity,  to  any  discovery  from  these  defendants  respectively, 
or  any  of  them,  or  any  relief  against  them,  as  to  the  matters  contained  in 
the  said  Bill,  or  any  of  such  matters;  and  that  any  discovery,  which  can 
be  made  by  these  defendants,  or  any  of  them,  touching  the  matters  com- 
plained of  in  the  said  Bill,  or  any  of  them,  cannot  be  of  any  avail  to  the 
said  complainant  for  any  of  the  purposes,  for  which  a  discovery  is  sought 
against  these  defendants  by  the  said  Bill,  nor  entitle  the  said  complainant 
to  any  relief  in  this  Court,  touching  any  of  the  matters  therein  complained 
of.  Wherefore,  and  for  divers  other  good  causes  of  demurrer  appearing 
in  the  said  Bill,  these  defendants  do  demur  thereto;  and  they  pray  the 
judgment  of  this  honorable  Court,  whether  they  shall  be  compelled  to 
make  any  further  and  other  answer  to  the  said  Bill ;  and  they  humbly 
pray  to  be  dismissed  from  hence,  with  their  reasonable  costs  in  this  be- 
half sustained."  (Van  Heyth.  Eq.  DrafU.  419.)  3  Harrison,  Ch.  Pr.  by 
Newl.  p.  607.  The  form  in  Barton's  Suit  in  Eiquity,  p.  107, 108,  is  more 
concise  and  succinct.    See  same  form,  Post,  ^  483,  note. 

9  Beames,  Ord.  in  Chan.  77,  173. 

3  Barton's  Suit  in  Eq.  108,  note  (1) ;  Mitf.  £q.  PI.  by  Jeremy,  813, 
S14. 

4  Roberdeau  o.  Rous,  1  Atk.  544 ;  2  Madd.  Ch.  Pr.  395 ;  Jones  v. 
Strafford,  3  P.  Will.  80.  Lord  Loughborough,  in  Brooke  «.  Hewitt,  3 
Yes.  255,  said ;  "  A  demurrer  must  be  founded  upon  this,  that  it  is  an 
absolute,  certain,  clear  proposition,  that  the  Bill  would  be  dismissed,  with 
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where  the  suit  is  dismissed  upon  a  hearing  upon  the 
merits,  it  is  ordinarily,  unless  the  dismissal  is  without 
prejudice,  a  bar  to  another  Bill ;  whereas,  if  the  Bill 
is  dismissed  for  defect  of  form  or  structure  of  it,  not 
going  to  the  merits,  it  is  no  bar  to  a  future  suit  for  the 
same  sulgect-matter.^  It  may  also  be  remarked,  in 
this  connection,  that  demurrers  are  inapplicable  to 
pleas,  or  to  answers.  If  a  plea  be  bad  in  substance, 
the  course  is  not  to  demur  to  it,  but  to  set  it  down  for 
argument ;  and,  if  then  found  bad,  it  is  at  once  over- 
ruled.' If  an  answer  is  insufficient  in  its  responses  to 
the  charges  and  statements  in  the  Bill,  the  objections 
are  to  be  taken  to  it  by  exceptions  £9ed.'  If  it  be  in 
substance  bad  as  a  defence,  and  no  farther  proofs  are 
required  by  the  plaintiff,  the  case  can  be  set  down  for 
a  hearing  upon  the  Bill  and  answer,  and  will  be  ad- 
judged accordingly. 

§  457.  In  regard  to  the  frame  of  a  demurrer,  it  re- 


costs,  at  the  hearing."  This  is  true  as  to  demurrers  for  defects  ia  the 
substance  of  the  Bill.  But  it  does  not  apply  tb  matters  of  form.  Lord 
Hardwicke,  in  Roberdeau  v.  Rous,  1  Atk.  R.  544,  is  made  to  say ;  *'  The 
defendant  should  not  have  demurred  for  want  of  jurisdiction ;  for  a  de- 
murrer is  always  in  bar,  and  goes  to  the  merits  of  the  case ;  and  therefore 
it  is  informal  and  improper  in  this  respect ;  for  he  should  have  pleaded 
to  the  jurisdiction."  This  language  is  loose  and  inaccurate.  If  the 
Court  has  no  jurisdiction,  the  objection  may  be  taken  by  demurrer,  if  it  is 
apparent  on  the  face  of  the  Bill.  Mitf.  £q.  PI.  by  Jeremy,  110,  316 ; 
Hill  V.  Reardon,  2  Sim.  Sl  Stn.  431.  And  a  demurrer  may  be  for  causes 
not  going  to  the  merits.  Lord  Redesdale  has  remarked,  that  '*  A  demur- 
rer being  frequently  a  matter  of  form,  is  not  generally  a  bar  to  a  new  Bill. 
But  if  the  Court,  upon  a  demurrer,  has  clearly  decided  upon  the  merits 
of  the  question  between  the  parties,  the  decision  may  be  pleaded  in  bar 
of  another  suit."    Mitf.  Eq.  PI.  by  Jeremy,  316 ;  Cooper,  £q.  PI.  115. 

1  S  Madd.  Ch.  Pr.  248;  Holmes  «.  Remsen,  7  John.  Ch.  R.  286; 
Blitf.  Eq.  PI.  by  Jeremy,  216. 

9  Mitf.  Eq.  PI.  by  Jeremy,  301 ;  Cooper,  Eq.  PI.  231 ;  Harrison,  Ch. 
Pr.  by  Newl.  232,  233 ;  Wyatt,  Pr.  Reg.  163 ;  Durdant  v.  Redman,  1 
Vera.  R.  78. 

3  Poet,  §  864. 

EQ.  PL.  59 
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mains  to  add  a  few  words.  We  have  already  seen, 
that  it  begins .  by  a  protestation,  and  that  it  must  al- 
ways express  the  several  causes,  on  which  it  is  found- 
ed.^ If  the  demurrer  does  not  go  to  the  whole  Bill, 
it  must  cleariy  express  the  particular  parts  of  the  Bill, 
which  it  is  designed  to  cover ;  for  if  the  particulars  are 
not  distinguished,  the  Court  will  be  compelled  to  look 
over  the  whole  Bill,  in  order  to  pick  them  out.'  And 
this  must  be  done,  not  by  way  of  exception,  as  by  de- 
murring to  all,  except  certain  parts  of  the  Bill ;  but 
by  a  positive  definition  of  the  parts,  to  which  the  de- 
fendant seeks  to  avoid  making  any  answer.^ 

^  458.  Thus,  for  example,  where  a  defendant  put 
in  an  answer  and  demurrer,  the  demurrer  extending  to 
the  whole  of  the  Bill,  except  only  as  to  such  part,  and 
so  much  thereof,  as  requires  this  defendant  to  set  forth, 
whether,  &c.,  &c. ;  it  was  held,  that  the  demurrer 
ought  to  be  overruled ;  for  it  imposed  upon  the  Court 
the  duty  of  comparing  the  demurrer  and  the  answer 
with  the  whole  Bill.^  So,  where  a  defendant  put  in  an 
answer  to  so  much  of  the  Bill,  as  he  was  advised  he 
was  bound  to  answer,  making  an  answer  to  certain 
charges  in  the  Bill,  and  then  put  in  a  demurrer  <<  to  all 
and  every  the  other  allegations,  and  charges,  and  mat- 
ters, and  things  in  the  plaintiff's  Bill  contained  "  ;  the 
demurrer  was  overruled  ;  for  it  imposed  on  the  Court 
the  necessity  of  finding  out,  what  was  demurred  to,  by 
examining  every  part  of  the  Bill.*    So,  where  a  de- 

^  Ante,  %  453,  455,  note. 

s  Mitf.  £q.  PI.  by  Jeremj,  213,  914 ;  Chetwynd  «.  Lindon,  3  Yes.  450; 
Salkeld  v.  Scieoee,  3  Vee.  106;  BartOD*  Soil  in  Eq.  108,  110,  notes. 

3  Robinson  «.  Thompson,  3  Yes.  &  B.  118;  Salkeld  v.  Science,  3  Yes. 
107;  Mitf.  Eq.  PI.  by  Jeremy,  314,  note  (A). 

4  Wetherhead  o.  Blackbnni,  3  Yes.  &  B.  131,  133. 

5  Devonsher  v.  Newenham,  3  Sch.  &  Lefr.  305.    Lord  Redesdale,  on 
this  occasion,  said;  '*  I  have  looked  into  the  cases,  and  have  no  doubt 
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murrer  was  put  in  to  all  the  relief  and  to  all  the  dis- 
covery prayed  by  the  Bill,  except  so  far  as  the  Bill 
seeks  a  discovery  touching  the  several  title  deeds,  &c., 
in  the  Bill  mentioned,  &c.,  &c. ;  and  as  to  the  residue 
of  the  Bill,  not  demurred  to,  proceeded  to  answer  the 


that  this  demarrer  is  informal.  The  answer  is,  '  to  so  much  of  the  Bill 
as  this  defendant  is  advised  he  is  bound  to  answer  unto.'  In  the  first 
plaee,  tUs  oaonot  be  in  answer ;  for,  if  the  demnrrer  oovers  the  rest  of 
Bill,  no  exceptions  can  be  taken  to  the  answer,  because  it  does  not  de- 
scribe, what  it  is,  that  has  been  so  answered.  But  the  cases  on  the  sub- 
ject have  clearly  determined,  that  tiie  demunev  nnst  express,  in  the 
clearest  manner,  what  it  is  that  yen  demiur  to.  It  has  been  repeatedly 
said,  that  where  a  defendant  demurs  to  part,  and  answers  to  part  of  a 
Bill,  the  Conrt  is  not  to  be  put  to  the  trouble  of  looking  into  the  Bill  or 
answer  to  see,  what  is  catend  by  the  demurrsr ;  but  thai  it  eoght  to  be 
expressed,  in  clear  and  precise  terms,  what  it  is,  that  the  party  refuses  to 
answer ;  so  that  the  Master,  upon  a  reference  of  the  answer  to  him  upon 
exceptions,  should  be  able  to  ascertain  precisely,  how  far  the  demurrer 
goes,  and  what  is  to  be  answered.  And  I  cannot  agjwe,  tbait  it  is  a  proper 
way  of  demurring,  to  say,  that  the  defendant  answers  to  such  and  such 
particular  facts,  and  demurs  to  all  the  rest  of  a  Bill ;  for  this  would  put 
the  Master  to  great  difficulty  in  saying,  what  was  demurred  to,  and 
whether  the  answer  was  soffieient,  or  otherwise.  The  defendant  ought 
to  demur  to  a  particular  part  of  the  Bill,  specifying  it  precisely,  and  an* 
swer  to  all  the  rest.  Chetwynd  v.  Lindon,  2  Yes.  450,  is  an  indifferent 
report.  But  one  may  collect  from  the  case,  what  was  the  opinion  of 
Lord  Hardwicke  on  the  subject.  There  he  held,  that  a  demurrer  *  to 
such  part  of  the  Bill,  as  ought  to  compel  defendants  to  discover  a  conspir- 
acy,' did  not  sufficiently  distinguish,  what  part  it  was,  that  was  covered 
by  the  demurrer.  I  confess  (independent  of  the  authority  of  Lord  Hard- 
wicke), I  might  have  thought  that  suficiently  precise.  But  Lord  Hard- 
wicke thought  otherwise.  He  said,  '  The  Court  must  look  through  the 
whole  Bill  to  see,  what  the  particulars  are,  which  are  demurred  to.  It  is 
like  the  case  of  a  plea  which  begins  with  *'  as  to  so  much  of  the  BiU,  as  is 
not  after  answered  to,  the  party  pleads,"  which  has  been  often  overruled ; 
for  it  cannot  be  known,  what  would  be  pleaded  to,  and  what  answered.' 
I  apprehend  Lord  Hardwicke's  idea  was  this ;  that  wbea  a  party  refuses 
to  answer  a  partienkr  part  of  the  Bill,  he  most  precisely  state,  what  part 
of  the  BiU  it  is,  which  he  r^ses  to  answer,  and  upon  which  he  demands 
the  judgment  of  the  Court,  whethet  he  shall  answer  or  not;  and  diat  he 
has  no  right  to  compel  the  Court  to  go  through  the  whole  Bill,  to  see, 
what  it  is  that  he  refuses,  and  what  he  submits  to  answer." 
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facts  specified  and  excepted ;  the  demurrer  was  held 
bad,  and  overruled  for  the  like  reason.^ 

^  458,  a.  Care  should  also  be  taken  to  frame  the 
demurrer  correctly,  with  reference  to  the  nature  of  the 
Bill ;  for  if  the  Bill  is  for  discovery  only,  and  the  de- 
murrer, without  mentioning  discovery,  is  to  relief,  viz. 
that  the  plaintiff  is  not  entitled  to  any  such  relief 
against  the  defendant,  as  is  prayed  by  the  Bill,  the 
demurrer  will  be  bad,  and  overruled.^ 

^  459.  If  the  plaintiff  conceives,  that  there  is  not 
sufficient  cause  apparent  on  his  BiU  to  support  a  de- 
murrer put  in  to  it,  or  that  the  demurrer  is  too  exten- 
sive, or  is  otherwise  improper,  he  may  take  the  judg- 
ment of  the  Court  upon  it,  and  if  he  conceives,  that 
by  amending  his  Bill  he  can  remove  the  ground  of  de- 
murrer, he  may  do  so  before  the  demurrer  is  argued, 
on  payment  of  costs,  which  vary  according  to  the  state 
of  the  proceedings.'  But  after  a  demurrer  to  the 
whole  of  a  Bill  has  been  argued  and  allowed,  the  Bill 
is  out  of  Court,  and  therefore  cannot  be  regularly 
amended.'^  To  avoid  this  consequence,  the  Court  has, 
sometimes,  instead  of  deciding  upon  the  demurrer, 
given  the  plaintiff  liberty  to  amend  his  Bill,  paying 
the  costs  incurred  by  the  defendant.  And  this  has 
been  frequendy  done  in  the  case  of  a  demurrer  for 
want  of  parties.*  Where  a  demurrer  leaves  any  part 
of  a  Bill  untouched,  the  whole  may  be  amended,  not- 


1  Robinson  v.  Thomp«oii,  9  Ves.  &  B.  118. .  Bat  see  Hicks  v.  Rain- 
cock,  1  Ck>x,  R.  40. 

9  Mills  V.  Campbell,  3  Tonage  &  Coll.  389. 

3  Mitf.  £q.  PI.  by  Jeremy,  315,  316,  and  cases  there  cited ;  Cooper, 
Eq.  PL  116;  Wyatt,  Pr.  Reg.  164,  166;  Baker  w.  Hellish,  11  Vee.  73. 
Properly  speaking  the  canse  is  not  oat  of  Court,  nntil,  upon  the  allowance 
of  the  demurrer,  the  Bill  is  dismissed  by  the  order  of  the  Court. 

*  Ibid.  6  Ibid. 
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withstanding  the  allowance  of  the  demurrer ;  for  the 
suit  in  that  case  continues  in  Court,  the  want  of  which 
circumstance  seems  to  be  the  reason  of  the  contrary 
practice,  where  a  demurrer  to  the  whole  of  a  Bill  has 
been  allowed.^ 

^  460.  If  a  demurrer  should  be  overruled  on  argu- 
ment, because  the  facts  do  not  sufficiently  appear  on 
the  face  of  the  Bill,  defence  may  be  made  by  plea, 
stating  the  facts  necessary  to  bring  the  case  truly  be- 
fore the  Coun,  although  it  has  been  said,  that  the  Court 
will  not  permit  two  dilatories.^  And  after  a  plea 
overruled,  it  is  said,  that  a  demurrer  has  been  allowed, 
bringing  before  the  Court  the  same  question  in  sub- 
stance as  was  agitated  in  arguing  the  plea.'  But,  after 
a  demurrer  has  been  overruled,  a  second  demurrer  will 
not  be  allowed ;  for  it  would  be  in  effect  to  rehear  the 
case  on  the  first  demurrer,  as,  on  the  argument  of  a 
demurrer,  any  cause  of  demurrer,  although  not  shown 
in  the  demurrer  as  filed,  may  be  alleged  at  the  bar ; 
and,  if  good,  it  will  support  the  demurrer.^ 

§  461.  In  order  to  prevent  delays  by  putting  in 
frivolous  demurrers,  it  is  required  by  the  rules  of  Court, 
that  the  demurrer  should  be  signed  by  counsel.^  But 
it  is  not  required  to  be  put  in  on  oath,  as  it  asserts  no 
fact,  and  relies  merely  upon  matter  upon  the  face  of 
the  Bill.®  It  b,  therefore,  considered,  that  the  defend- 
ant may,  by  advice  of  counsel,  upon  the  sight  of  the 
Bill  only,  be  enabled  to  demur  thereto.''    And  for  this 


J  Bnd.  9  Ibid.  3  Ibid. 

4  Mitf.  £q.  PL  by  Jeremy,  316,  317,  and  caaes  there  cited;  Cooper, 
£q.  PI.  116,  116 ;  Mont.  Eq.  PI.  113,  113 ;  Baker  v.  Melliah,  U  Yea.  70. 

^  Beamea,  Ord.  in  Chan.  173 ;  Hinde,  Ch.  Pr.  148 ;  Mitf.  Eq.  PL  by 
Jeremy,  308 ;  Cooper,  Eq.  PL  114 ;  Wyatt,  Pr.  Reg.  165 ;  Ante,  §  441, 
note. 

•  Ibid.  7  Ibid. 
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reason  it  is  always  made  the  special  condition  of  an 
order  giving  the  defendant  .time  to  demur,  plead,  or 
answer  to  the  plaintifTs  Bill,  that  he  sfaaU  not  demur 
alone.^  Whenever,  therefore,  the  defendant  has  ob- 
tained an  order  for  time,  and  is  afterwards  advised  to 
demur,  he  must  also  plead  to,  or  answer  some  part  of 
the  Bill.'  It  has  been  held,  that  answering  to  some 
fact  immaterial  to  the  cause,  and  denying  combinaticm, 
do  not  amount  to  a  compliance  with  the  terms  of  such 
an  order ;  and  therefore,  upon  motion,  a  demurrer  ac- 
companied by  such  an  answer  has  been  discharged.^ 

^  462.  This  rule  has  probably  been  established 
under  the  notion,  that  time  is  not  necessary  to  deter- 
mine, whether  a  defendant  may  demur  to  a  Bill  or  not, 
and  the  supposition  that  a  demurrer  may  be  fited 
merely  for  delay.*  But,  whether  a  Bill  may  be  de- 
murred to,  is  sometimes  a  subject  of  8erioc»  and  anx- 
ious consideration ;  and  the  preparaftion  of  a  demurrer 
may  require  great  attention,  as,  if  it  extends  in  any 
point  too  far,  it  must  be  overruled.  Great  inconven- 
ience, therefore,  may  arise  from  a  strict  adherence  to 
this  rule.*  For  it  often  happens,  thai  d  defendant 
cannot  answer  any  material  part  of  the  Bill,  without 
overruling  his  demurrer  ;  it  being  held,  that  if  a  de- 
fendant answers  to  any  part  of  a  Bill,  to  which  he 
has  demurred,  he  waives  the  benefit  of  the  demurrer  ; 
or,  if  he  pleads  to  any  part  of  a  BiM  before  demurred 
to,  the  plea  will  overrule  the  demurrer.*  For  the 
plaintiff  may  reply  to  a  plea,  or  an  answer,  and  there - 


1  Ibid.  8  HHd. 

3  Mitf.  Eq.  PI.  by  Jeremy,  308,  309,  and  eases  Uiere  oited ;  Cooper, 
Eq.  PI.  114,  115. 

*  Mitf.  Eq.  Pi.  by  Jeremy,  300,  310,  and  caeea  thera  cited;  Tomkin 
V.  Lethbridge,  9  Yes.  178 ;  Baker  v.  Mellish,  11  Vee.  73. 

«  Ibid.  6  Ibid. 
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upon  examine  witnesses,  and  hear  the  cause  ;  but  the 
proper  conclusion  of  a  demurrer  is  to  demand  the  judg- 
ment of  the  Court,  whether  the  defendant  ought  to 
answer  to  so  much  of  the  Bill,  as  the  demurrer  extends 
to,  or  not.^  The  condition,  that  the  defendant  shall 
not  demur  alone,  ought  therefore,  perhaps,  to  be  con- 
sidered liberaUj ;  and  it  has  been  formerly  said,  that 
the  Court  will  not  incline  to  discharge  a  demurrer,  if 
the  defendant  denies  combination  only,  where  he  can- 
not answer  further  without  overruling  his  demurrer.' 

^  463.  However,  the  modern  practice  is  according 
to  the  original  strictness  of  the  rule ;  and  it  may  be 
better,  where  the  case  requires  it,  to  relax  the  rule 
upon  special  application  to  the  Court,  than  to  permit 
it  to  be  evaded.  Indeed,  in  some  cases,  an  answer  to 
any  part  of  the  Bill  may  overrule  the  demurrer ;  for,  if 
the  ground  of  demurrer  applies  to  the  whole  Bill,  the 
answering  to  any  part  is  inconsistent  with  that.^  And, 
therefore,  when  the  ground  of  demurrer  was  the  gen- 
eral im{Hx>priety  of  the  Bill,  and  that  tHb  defendant 
ought  not,  therefore,  to  be  compelled  to  answer  it,  his 
answer  to  an  immaterial  part,  in  compliance  with  the 
order  for  time,  which  he  had  obtained,  was  held  to 
overrule  his  demurrer.^ 

§  464.  Where  a  demurrer  is  put  in  to  the  whole  BiU, 
for  causes  assigned  on  the  record,  if  those  causes  are 
overruled,  the  defendant  will  be  allowed  to  assign 
other  causes  of  demurrer,  are  tenusj  at  the  argument.' 
But,  in  such  a  case,  if  the  demurrer,  ore  tenus,  is  al- 
lowed, the  defendant  is  not  entitled  to  his  costs,  even 

1  Ibid.  8  lUd. 

3  Mitf.  Eq.  PL  by  Jeremy,  210,  911,  and  cases  there  cited. 
*  Ibid. 

^  Cooper,  Eq.  PL  lid ;    Cartwright  v.  Green,  8  Yea.  409 ;    Beamea, 
Ord  in  Chan.  174  ;  Brinckerhoff  v.  Brown,  6  John.  Ch.  R.  149. 
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though  he  may  not  be  obliged  to  pay  the  costs  on  the 
demurrer  on  record,  which  has  been  overruled.^  But 
a  demurrer,  are  tenus^  will  never  be  allowed,  unless 
there  is  a  demurrer  on  record  ;  for  if  there  is  a  plea  on 
record,  and  that  is  disallowed,  a  demurrer,  ore  tenus^ 
will  also  be  disallowed.^  Whenever  a  demurrer,  ore 
tenusj  is  permitted,  it  must  be  for  some  cause,  which 
covers  the  whole  extent  of  the  demurrer.^  And  it  has 
been  held,  that  the  right  to  put  in  such  a  demurrer, 
ore  tenuSj  applies  only  to  cases,  where  the  demurrer  is 
to  the  whole  Bill,  and  not  to  cases,  where  it  is  to  a 
part  only,  notwithstanding  it  is  co-extensive  with  the 
demurrer  to  that  part.'* 

^  465.  In  framing  a  demurrer  to  one  part  of  the 
Bill,  and  answering  to  another  part,  care  must  be 
taken,  not  only  not  to  include  in  form  any  part  on 
the  one,  which  is  covered  by  the  other ;  but  also  not 
to  include  in  the  answer  any  matter,  to  which  the  de- 
murrer, although  not  in  form,  yet  in  substance  properly 
applies ;  fort  ^^  such  a  case,  it  seems  that  the  demurrer 
is  overruled  by  the  answer.*  Thus,  for  example, 
where  a  BiU  was  brought  to  stay  proceedings  on  an 
award  under  a  submission,  whereby  it  was  agreed  to 
be  made  a  rule  of  Court,  upon  an  allegation  of  fraud 
and  corruption  in  the  arbitrators,  and  the  arbitrators 
demurred  to  the  whole  Bill,  except  the  charges  of 
fraud  and  corruption,  which  they  answered ;  it  was 
held,  that  as  the  award  was  to  be  made  a  rule  of 

1  Ibid. 

3  Cooper,  £q.  PI.  112;  Durdant  v,  Redman,  1  Vern.  78,  and  Mr. 
Raithby's  note ;  Beames,  Ord.  in  Chan.  174  ;  Attorney  General  v.  firown, 
1  Swanst.  388 ;  Hook  v.  Dorman,  1  Sim.  &  Stu.  237 ;  Ante,  §443. 

3  Baker  ».  MelUsh,  11  Ve«.  70-76. 

4  Shepherd  v.  Lloyd,  2  Y.  &  Jerr.  490. 

s  Ellice  V,  Goodson,  3  Mylne  &  Craig,  653 ;  Croach  v.  Hickin,  1  Keen, 
389. 
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Court,  the  Court,  where  the  rule  was  to  be  entered, 
had  sole  jurisdiction  of  it ;  and  that  the  demurrer  ought, 
therefore,  to  have  extended  to  the  whole  Bill ;  and 
that  the  answers,  as  to  the  charges  of  fraud  and  cor- 
ruption, overruled  the  demurrer.* 


1  Dawson  v.  Sadler,  1  Sim.  &  Stu.  537.  The  ground  of  this  decision 
does  not  seem  to  be  very  intelligible ;  for  it  is  not  easy  to  say,  why,  upon 
principle,  though  a  demurrer  might  have  been  more  broad,  it  is  not  main- 
tainable as  to  the  matter,  to  which  it  is  applied,  if  it  completely  answers 
that.  In  Crouch  o.  Hickin,  1  Keen,  R.  389,  Lord  Langdale  seems  to 
have  admitted,  that  the  distinotion  was  too  refined.  On  that  occasion,  he 
said  ;  <'  A  defendant,  taking  care  to  distinguish  the  different  parts  of  a 
Bill,  may  plead  to  one  part,  and  demur  to  the  rest ;  or,  if  necessary,  put  in 
several  demurrers  to  distinct  parts  of  the  Bill.  But  I  conceive,  that, 
according  to  the  rules,  perhaps  too  refined,  on  which  the  Court  has  acted, 
the  distinct  defences  must  be  exclusively  applicable  to  the  distinct  parts  of 
the  Bill,  to  which  they  are  applied ;  and  that  a  defence,  though  in  words 
applied  to  only  one  part  of  the  Bill,  if  it  should  on  the  face  of  it  be  appli- 
cable to  the  whole  Bill,  is  not  good,  and  cannot  stand  in  conjunctioD  with 
another  distinct  defence,  which  is  applicable  and  applied  to  another  dis- 
tinct part  of  the  BUI." 


£Q.  PL.  60 


! 
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CHAPTER  X. 


DEMURRERS    TO    RELIEF. 


^  466.  Having  disposed  of  these  preliminary  mat- 
ters in  regard  to  the  nature,  office,  and  form  of  de- 
murrers in  general,  we  shall  now  proceed  to  the  more 
particular  consideration  of  the  causes,  or  reasons,  which 
may  be  assigned  as  grounds  of  demurrer  to  original 
Bills  for  relief.  These  may  properly  be  divided  into 
three  classes,  ( 1 .)  To  the  jurisdiction ;  (  2.)  To  the 
person  of  the  plaintiff;  and,  (3.)  To  the  matter  of  the 
Bill,  either  as  to  its  substance,  or  as  to  its  form  and 
frame.^ 

^  467.  In  regard  to  demurrers  to  the  jurisdiction, 
the  subject  admits  of  a  further  subordinate  division 
into  four  heads.  (1.)  That  the  subject  is  not  cogniza- 
ble by  any  municipal  Court  of  Justice.  (2.)  That  the 
subject  is  not  within  the  jurisdiction  of  a  Court  of 
Equity.  (3.)  That  some  other  Court  of  Equity  is 
invested  with  the  proper  jurisdiction.  (4.)  That  some 
other  Court  possesses  the  proper  jurisdiction.* 

§  468.  And,  first,  that  the  subject  is  not  properly 
cognizable  by  any  municipal  Court  of  Justice.  This 
may  arise  from  the  subject-matter  being  entirely  of  a 
political  nature,  and  therefore  constituting  a  fit  subject 


1  Cooper,  £q.  PI.  118.  In  this  division,  I  have  implicitly  followed  Mr. 
Cooper.  The  whole  sabject  of  demurrers  has  been  very  amply  treated 
by  Lord  Redesdale  and  Mr.  Cooper,  and  I  have  drawn  nearly  aJl  ray  ma- 
terials from  these  sources,  following  their  language,  unless  where  some 
qualification  seemed  indispensable. 

«  Cooper,  Eq.  PI.  118,  119. 
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for  negotiation  or  treaty,  by  the  executive  department 
of  the  Government.  Thus,  for  example,  where  politi- 
cal treaties  were  entered  into,  by  a  foreign  sovereign 
in  India,  with  the  East  India  Company,  acting  as  an 
independent  state  under  an  act  of  Parliament,  and 
the  foreign  sovereign  sought  by  a  Bill  to  enforce  cer- 
tain stipulations  under  those  treaties,  it  was  held,  that 
the  subject-matter  was  not  properly  cognizable  by  any 
municipal  Court  of  Justice.*  Upon  the  same  ground,  a 
treaty  between  two  sovereigns  would  be  held  not  to  be, 
generally,  the  subject  of  any  private  municipal  juris- 
diction of  the  Courts  of  either,  as  it  involves  the  politi- 
cal relations  between  the  two  countries,  and  is,  there- 
fore, properly  a  matter  of  state.*  But  this  proposition 
must  be  received  with  some  limitations ;  for  where  a 
treaty  provides  for  the  assertion  of  private  rights,  or 
for  objects  properly  redressible  in  Courts  of  Justice,  and 
having  no  connection  with,  and  involving  no  rights  or 
duties  of  sovereignty,  there  is  nothing  to  prevent  mu- 
nicipal Courts  of  Justice  from  enforcing  such  treaty  stip- 
ulations. Thus,  for  example,  Courts  of  Prize  will  re- 
store captured  property,  where  the  case  has  been  pro- 
vided for  by  treaty,  at  the  suit  of  the  party  in  interest, 
although  the  capture  may  have  been  originally  lawful.^ 
§  469.  In  the  United  States,  the  ground  is  perfectly 
clear,  upon  the  express  terms  of  the  Constitution,  which 
declares,  that  the  judicial  power  of  the  United  States 
^^  shall  extend  to  all  cases  in  law  and  Equity  arising 


1  Nabob  of  the  Csrnatic  v.  East  India  Company,  1  Yes.  jr.  371 ;  S.  C. 
8  Vcs.  JT.  56;  4Bro.  Ch.  R.  199  ;  Cooper,  Eq.  PI.  119,  120. 

3  Ibid. ;  Foster  v.  Neilson,  2  Peters,  R.  216. 

3  See  Nabob  of  the  Camatic  v.  East  India  Company,  2  Ves.  59,  60 ; 
S.  C.  4  Bro.  Ch.  R.  199 ;  United  States  r.  The  Peggy,  1  Cranch,  R.  103, 
108 ;  United  States  v.  Percheman,  7  Peters,  R.  51 ;  The  Diana,  6  Rob.  R. 
60;  The  Charlotte,  5  Rob.  R.  303 ;  The  Elenora  Wilhelmina,  6  Rob.  R. 
331. 
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under  this  Constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made,  under  their 
authority.^  And  rights  derived  from,  and  protected  by 
treaty  stipulations,  have  been  often  enforced  in  our 
Courts  of  Justice.  Still,  however,  there  can  be  no 
doubt,  that  cases  arising  under  foreign  treaties,  which 
involve  controversies  or  considerations  purely  of  a  po- 
litical or  sovereign  character,  or  purely  executory  by 
the  Governments  themselves,  would  be  held  to  be,  from 
their  very  nature  and  character,  incapable  of  being 
enforced  in  any  of  the  Courts  of  the  United  St&tes. 
Thus,  for  example,  the  treaty,  by  which  Louisiana  was 
purchased,  in  1803,  contained  a  stipulation  for  the  ad- 
mission of  the  territory  and  its  inhabitants  into  the 
Union  as  an  independent  State.^  But  it  can  scarcely 
be  doubted,  that  the  stipulation  was  incapable  of  being 
enforced  by  France  in  any  of  our  Courts  of  Justice. 
On  the  other  hand,  where,  as  in  the  Florida  treaty,  in 
1819,^  the  titles  to  lands  in  that  territory  were  express- 
ly confirmed*and  held  valid,  there  is  as  little  doubt,  that 
those  tides,  and  the  treaty  stipulations  respecting  the 
same,  ought  to  be  enforced  in  our  Courts  of  Justice. 
Indeed,  from  their  very  nature  and  objects,  many  treaty 


1  1  Story  on  the  Coostit.  zxTii. ;  Constitutioo,  Art,  3,  $  2;  3  Story  on 
Constit.  §  1631,  1637. 

9  Foster  V.  Neilson,  3  Peters,  R.  255;  Soulard  v.  United  States,  4 
Peters,  R.  411;  United  States  v.  Percheman,  7  Peters,  R.  51.  Ques- 
tions may  arise  under  our  treaties  with  the  Indian  tribes,  which  are  prop- 
erly cognizable  by  our  Courts  of  Justice,  although  they  may  involve  politi- 
cal considerations  applicable  to  the  due  exercise  of  State  sovereignty. 
Such  were  the  questions  involved  in  the  cases  of  the  Cherokee  Nation  v. 
The  State  of  Georgia,  5  Peters,  R.  1,  and  Worcester  v.  The  State  of 
Georgia,  6  Peters,  R.  .515.  This  difference  arises  from  the  provisions  of 
the  Constitution  of  the  United  States,  which  make  the  treaties  of  the 
United  States  the  supreme  law  of  the  land. 

3  Treaty  with  France  of  1803,  Art.  3. 

4  Treaty  with  Spain,  1819.  See  Carneal  v.  Banks,  10  Wheat.  R.  181 ; 
Foster  v.  Neilson,  2  Peters,  R.  216  ;  Soulard  v.  United  States,  4  Peters, 
R.  511;  United  States  v.  Percheman,  7  Peters,  R.  51. 
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Stipulations  can  be  properly  carried  into  effect  by  Courts 
of  Justice ;  and,  accordingly,  there  are  numerous  in- 
stances, in  which  they  have  been  recognized  and  en- 
forced accordingly.^ 

^  470.  Another  illustration  of  the  general  doctrine 
may  be  seen  in  the  case  of  the  confiscation  of  certain 
bank  stock,  held  in  £ngland  by  the  Province  of  Mary- 
land before  the  American  War,  and  invested  in  trustees 
for  certain  objects,  which  stock  had  been  confiscated 
by  the  State  during  the  Revolutionary  War,  and  after 
the  pSace  was  claimed  by  the  Proprietaries  under  the 
old  government,  and  by  the  new  State  of  Maryland. 
It  was  held  that  the  claim  was  such  as  could  not  prop- 
erly be  cognizable  in  any  municipal  Court  of  Justice  ; 
for  the  nature  and  extent  of  the  right  of  confiscation 
were  fit  sul^ects  for  political  discussion,  and  not  for 
discussion  in  Courts  of  Justice ;  and  the  Government 
alone  had  the  power  to  say,  what  ought  to  be  done 
with  the  property  in  that  case,  it  being,  under  the  cir- 
cumstances, properly  to  be  deemed  as  bona  vacantia, 
belonging  to  the  Crown.^ 


1  Fairfax's  Deyisee  v.  Hunter,  7  Cranch,  R.  603, 610 ;  S.  C.  1  Wheat. 
R.  304 ;  On  v.  Hodgsoa,  4  Wheat.  R.  453,  460 ;  State  of  Georgia  o. 
Brailsford,  3  Ball.  R.  1,4,6;  Ware  v.  Hylton,  3  Dall.  R.  199,  220; 
McBvaine  v.  Coxe's  Lessee,  4  Cranch,  209,  212 ;  Chirac  v.  Chirac,  2 
Wheat.  R.  .259,  269 ;  Hughes  v.  Edwards,  9  Wheat.  489,  496  ;  Carneal 
r.  Banks,  10  Wheat.  R.  181 ;  Blight's  Lessee  v.  Rochester,  7  Wheat.  R. 
535;  Gordon  v,  Kerr,  1  Wash.  Cir.  R.  322;  Society  for  Propag.  Gospel 
V.  New  Haven,  4  Wheat.  R.  464 ;  Foster  v.  Neilson,  2  Peters,  R.  216; 
Soulard  v.  United  States,  4  Peters,  R.  511 ;  United  States  v,  Percheman, 
7  Peters,  R.  51 ;  United  States  v.  Arredondo,  6  Peters,  R.  691 ;  United 
States  V.  Clarke,  8  Peters,  R.  436 ;  Worcester  v.  State  of  Georgia,  6 
Peters,  R.  515 ;  Cherokee  Nation  v.  State  of  Georgia,  5  Peters,  R.  1. 

3  Barclay  v.  Russell,  3  Yes.  422 ;  Dolber  v.  Bank  of  England,  10  Yes. 
354  ;  Cooper,  Eq.  PL  120,  121.  This  doctrine  has  not  been  thought  ap- 
plicable to  cases  of  confiscations  of  debts  made  in  the  American  Revolu- 
tion by  the  States,  where  the  right  to  recover  the  same  was  provided  for 
by  subsequent  treaties.     See  Ware  v.  Hylton,  3  Dall.  R.  199,  220. 
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§  471.  Another  illustration  may  be  found  in  cases 
in  England,  where  the  question  involved  was,  as  to 
the  nature  and  extent  of  a  subordinate  sovereignty 
derived  from  the  Crown,  which  was  held  to  be  prop- 
erly cognizable  by  the  King  in  Council,  and  not 
elsewhere.  Thus,  for  example,  where  an  individual 
claimed  a  province,  or  an  island,  in  the  nature  of  a 
feudal  principality,  as  was  the  case  of  the  claim  of 
the  Earl  of  Derby,  with  regard  to  the  Isle  of  Man,  in 
the  reign  of  Queen  Elizabeth ;  and  as  was  the  case 
of  the  claim  of  the  representatives  of  the  Duke  of 
Montague  with  regard  to  the  island  of  St.  Vincents, 
in  the  year  1764;  the  exclusive  jurisdiction  was  held 
to  belong  to  the  King  in  Council.*  So,  the  original 
jurisdiction  in  cases  relative  to  the  boundaries  between 
the  adjoining  provinces  belonging  to  the  British  em- 
pire, involving,  as  it  does,  the  right  of  dominion  and 
proprietary  government  under  the  grant  of  the  Crown, 
has  been  held  to  belong  exclusively  to  the  King  in 
Council.*  It  was  not  unfrequendy  exercised  ante- 
cedently to  the  American  Revolution,  in  cases  of  dis- 
putes as  to  boundaries  between  the  then  colonies  and 
provinces  belonging  to  the  British  empire.  Such,  for 
example,  were  the  cases  of  controverted  boundaries 
between  the  Province  of  New  Hampshire  and  that  of 
Massachusetts,  and  between  the  Proprietary  Govern- 
ment of  Pennsylvania  and  that  of  Maryland.'  Under 
the  Constitution  of  the  United  States,  the  same  au- 
thority, as  to  disputed  boundaries  between  the  States, 

1  Cooper,  £q.  PL  122;  1  Black.  Comm.  331. 

9  Cooper,  Eq.  PI.  132, 123 ;  Penn  r.  Lord  Baltimore,  1  Ves.  446, 447 ; 
Massie  v.  Watts,  6  Cranch,  R.  158. 

3  Penn  v.  Lord  Baltimore,  1  Yes.  446,  447;  1  Black.  Comm.  232;  3 
Story  on  the  Constit.  §  1675. 
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seems  delegated  to  the  Supreme  Court  of  the  United 
States.* 

^  472.  Secondly ;  That  the  sulject  of  the  suit  is 
not  within  the  jurisdiction  of  a  Court  of  Equity.  And 
here  it  may  be  stated,  as  a  settled  doctrine,  that  when- 
ever there  is  no  sufficient  ground  shown  in  the  Bill  for 
the  interference  of  a  Court  of  Equity,  the  defendant 
may  demur  to  the  Bill  for  want  of  Equity  to  sustain 
the  jurisdiction.^  The  general  nature  and  the  true 
extent  of  the  jurisdiction  of  Courts  of  Equity,  wheth- 
er concurrent,  or  exclusive,  or  auxiliary,  have  been  al- 
ready considered  at  large  in  a  former  work,  the  Com- 
mentaries on  Equity  Jurisprudence ;  and,  therefore,  it 
would  be  wholly  a  misplaced  inquiry,  to  go  into  a  re- 
examination of  that  subject  in  this  place.  The  gen- 
eral objects  of  that  jurisdiction  have  been  well  summed 
in  a  passage  in  Lord  Redesdale's  work,  which  may, 
without  impropriety,  be  repeated  in  this  connection. 
"  The  jurisdiction,"  says  he,  "  when  it  (a  Court  of 
Equity)  assumes  the  power  of  decision,  is  to  be  ex- 
ercised ;  ( 1 0  Where  the  principles  of  law,  by  which 
the  ordinary  Courts  are  guided,  give  a  right ;  but  the 
powers  of  those  Courts  are  not  sufficient  to  afford  a 
complete  remedy,  or  their  modes  of  proceeding  are 
inadequate  to  the  purpose;  (2.)  Where  the  Courts 
of  ordinary  jurisdiction  are  made  instruments  of  in- 
justice; (3.)  Where  the  principles  of  law,  by  which 
the  ordinary  Courts  are  guided,  give  no  right;  but 
upon  the  principles  of  universal  justice,  the  interfer- 
ence of  the  judicial  power  is  necessary  to  prevent  a 


1  3  Story  Comm.  §  1673  -  1675 ;  New  York  v.  Connecticut,  4  Dall. 
R.  3 ;  New  Jersey  v.  New  York,  5  Peters,  R.  284 ;  Rhode  Island  v. 
MaasachaaetU,  13  Peters,  R.  33;  S.  C.  14  Peters,  R.  dlO. 

>  8  Madd.  Ch.  Pr.  229,  230. 
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wrong,  and  the  positive  law  is  silent.  And  it  may 
also  be  collected,  that  Courts  of  Equity,  without  de- 
ciding upon  the  rights  of  the  parties^  administer  to 
the  ends  of  justice  by  assuming  a  jurisdiction;  (4.) 
To  remove  impediments  to  the  fair  decision  of  a 
question  in  other  Courts;  (6.)  To  provide  for  the 
safety  of  property  in  dispute  pending  a  litigation,  and 
to  preserve  property  in  danger  of  being  dissipated  or 
destroyed  by  those,  to  whose  care  it  is  by  law  intrust- 
ed, or  by  persons  having  immediate,  but  partial  in- 
terests; (6.)  To  restrain  the  assertion  of  doubtful 
rights  in  a  manner  productive  of  irreparable  damage ; 
( 7.)  To  prevent  injury  to  a  third  person  by  the  doubt- 
ful titles  of  others;  and,  (8.)  To  put  a  bound  to  vex- 
atious and  oppressive  litigation,  and  to  prevent  mul- 
tiplicity of  suits.  And  further,  that  Courts  of  Equity, 
without  pronouncing  any  judgment,  which  may  afiect 
the  rights  of  parties,  extend  their  jurisdiction ;  ( 9.) 
To  compel  a  discovery,  or  obtain  evidence,  which  may 
assist  the  decision  of  other  Courts;  and,  (10.)  To 
.  preserve  testimony,  when  in  danger  of  being  lost,  be- 
fore the  matter  to  which  it  relates  can  be  made  the 
subject  of  judicial  investigation."  * 

§  473.  In  general.  Courts  of  Equity  will  not  as- 
sume jurisdiction,  where  the  powers  of  the  ordinary 
Courts  are  sufficient  for  the  purposes  of  justice.  And, 
therefore,  it  may  be  stated  as  a  general  rule,  subject 
to  few  exceptions,  that  where  the  plaintiff  can  have 
as  effectual  and  complete  a  remedy  in  a  Court  of  Law, 
as  in  a  Court  of  Equity,  and  that  remedy  is  direct. 


^  Mitf.  Eq.  PI.  by  Jeremy,  111,  112.  Lord  RedesdaJe  has;  in  the  sub- 
sequent pages  of  his  Treatise,  gone  into  a  full  exposition  of  each  of  these 
heads,  to  which  the  reader  may  be  referred  for  more  full  illustrationa* 
See  Mitf.  Eq.  PI.  by  Jeremy,  113-151. 
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certain,  and  adequate,  a  demurrer,  which  is  in  truth  a 
demurrer  to  the  jurisdiction  of  the  Court,  will  hold.^ 
But,  where  there  ts  a  clear  right,  and  yet  there  is  no 
remedy  in  a  Court  of  Law,  or  the  remedy  is  not  plain, 
adequate,  and  complete,  and  adapted  to  the  particular 
exigency,  then,  and  in  such  cases^  Courts  of  Equity 
will  maintain  jurisdiction. 

^  474.  The  full  application  of  these  tests,  with  the 
accompanying  exceptions  and  limitations,  belonging 
to  the  general  rule,  constitute,  as  has  been  already 
intimated,  the  appropriate  functions  of  a  Treatise  on 
Equity  Jurisprudence.  But  we  may  here  glance  at  a 
few  cases,  which  may  serve  to  illustrate  the  rule,  and 
its  exceptions  and  limitations.  Thus,  for  example,  if 
the  sole  object  of  a  Bill  is  to  decide  upon  the  validity 
of  a  will  df  real  estate,  or  of  personal  estate,  and  no 
other  Equity  is  shown  on  the  face  of  the  Bill  to  sustain 
it,  a  general  demurrer  will  lie ;  for  the  proper  juris- 
diction to  try  the  validity  of  a  will  of  real  estate  is  a 
Court  of  Law ;  and  of  a  will  of  personal  estate,  the 
Ecclesiastical  Court,  or  other  Court  having  a  jurisdic- 
tion in  matters  of  the  probate  of  wills.^ 

^  475.  So,  if  a  Bill  should  be  brought  by  the  exec- 
utrix of  an  attCHney  for  money  due  from  the  defend- 
ant, for  business  done  as  an  attorney,  the  Court  would 
allow  a  demurrer  to  the  relief;  because  there  is  an 
adequate  remedy  at  law,  and  an  act  of  Parliament  has 
also  pointed  out  a  summary  mode  of  redress.^ 

^  476.  So,  if  a  Bill  should  be  brought  for  the  pos- 


1  Mitf.  Eq.  PI.  by  Jeremy,  123 ;  Cooper,  Eq.  PI.  134. 

3  Jones  V.  Jones,  2  Meriv.  R.  161;  Jones  v.  Frost,  Jacob,  R.  466; 
S.  C.  3  Madd.  R.  1 ;  2  Story  on  Eq.  Jurisp.  ^  1445 >  1448;  Cooper,  Eq. 
PI.  126 ;  Gaines  and  Wife  v.  Chew,  2  How.  Snp.  Ct.  R. 

3  Parry  v.  Owen,  Ambl.  R.  109;  S.  C.  3  Atk.  740;  Cooper,  Eq.  PL 
124. 

£Q.  PL.  61 
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■ 

session  of  land,  which  is  commonly  called  an  Eject- 
ment Bill,  it  would  be  demurrable;  for  the  proper 
redress  is  at  law.  And  even  if  such  a  Bill  should 
charge,  that  the  defendant  had  gotten  the  title  deeds, 
and  mixed  the  boundaries ;  and  should,  upon  that 
ground,  pray  for  a  discovery,  possession,  and  account,  a 
demurrer  (at  least  upon  the  doctrine  maintained  in 
England)  would  lie.  For,  although  the  plaintiff  would 
be  entitled  to  the  discovery  of  the  title  deeds ;  yet  he 
would  not  have  any  title  to  the  relief ;  that  relief,  after 
the  discovery,  being  properly  to  be  given  at  law  ;  and 
by  praying  relief,  as  welt  as  discovery,  his  whole  Bill 
would  be  demurrable.^ 

^  477.  So,  (as  we  have  already  seen,)  where  a  Bill, 
seeking  a  discovery  of  deeds  or  writings,  prays  relief, 
founded  on  the  deeds  or  writings,  of  which  the  discov- 
ery is  sought ;  if  the  relief  so  prayed  be  such,  as 
might  be  obtained  at  law,  if  the  deeds  or  writings 
were  in  the  custody  of  the  plaintiff,  he  must  annex  to 
his  Bill  an  affidavit,  that  they  are  not  in  his  custody  or 
power,  and  that  he  knows  not  where  they  are,  unless 
they  are  in  the  hands  of  the  defendant;  otherwise, 
the  Bill  will  be  demurrable.^ 

^  478.  So,  if  a  Bill  should  be  brought  for  the  dis- 
covery and  payment  of  a  lost  or  suppressed  instrument, 
upon  which,  but  for  the  loss  or  suppression,  there 
would  be  a  complete  remedy  at  law,  the  Bill  (as  we 
have  seen^)  will  be  demurrable,  unless  there  is  an- 
nexed to  it  an  affidavit  of  the  loss,  and  unless,  also,  in 


1  Cooper,  Eq.  PI.  135;  Loker  v.  Rolle,  3  Yes.  3;  Ryves  v.  Ryves, 
3  Yes.  343 ;  Ante,  §  288,  311.  And  see  Russell  o.  Clarke's  Executors, 
7  Cranch,  69,  89 ;  1  Story  on  Eq.  Jurisp.  ^  71. 

9  Ante,  ^  388,  313;  Mitf.  Eq.  PL  by  Jeremy,  54,  124,  125;  Cooper, 
Eq.  PI.  61,  208. 

3  Ante,  §  388,  313. 
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proper  cases,  it  contains  an  offer  of  indemnity,  and 
also  a  suggestion,  that  the  evidence  of  the  plaintiff's 
demand  is  not  without  such  discovery  in  his  power, 
and  is  essential  to  his  rights.^  A  fortiori^  if  the  Bill 
should  seek  payment  of  a  bond,  or  other  instrument, 
where  the  remedy  is  complete  at  law,  without  suggest- 
ing any  loss  or  suppression,  it  would  be  demurrable.' 

§  479.  So,  if  a  Bill  should  be  brought  for  an  ac- 
count and  share  of  prize-money,  where  it  was  appar* 
ent,  from  the  face  of  the  Bill,  that  it  was  for  a  sum 
certain  in  the  hands  of  the  defendant,  a  demurrer 
would  lie ;  for  the  remedy  would  be  complete  at  law.^ 

§  480.  So,  if  a  policy  of  insurance  should  be  made 
in  the  name  of  an  agent  or  trustee,  and  a  loss  should 
occur,  and  the  agent  or  trustee  should  refuse  to  sue 
thereon,  a  Bill  for  relief,  suggesting  these  facts,  and 
making  the  agent  or  trustee  and  the  underwriters  par- 
ties, would  be  demurrable  ;  because  the  proper  remedy 
is  at  law ;  for  on  every  such  policy,  if  made  in  the  name 
of  an  agent  for  the  benefit  of  his  principal,  the  princi- 
pal, as  well  as  the  agent,  may  sue  in  his  own  name.^ 
Nor  will  it  help  the  matter,  that  there  is  an  allegation 
in  the  Bill,  that  the  witnesses  are  abroad,  or  dead,  for 
that  fact  will  not  alone  change  the  forunu' 

^481.    On   the   other  hand,  matters   of  defence. 


1  Mitf.  Eq.  PI.  by  Jeremy^  64,  123-125;  Rootham  r.  Dawson, 
3  Anst.  859;  Whitchurch  v.  Golding,  2  P.  WiU.  541 ;  Cooper,  Eq.  PL 
126;  Walmesley  r.  ChUd,  1  Ves.  344,  345;  Whitfield  v.  Fausset, 
1  Ves.  393 ;  Humphreys  ».  Humphreys,  3  P.  Will.  395 ;  Ante,  §  288, 

313. 
3  Humphreys  v.  Humphreys,  3  P.  Will.  395  ;  Hookjv.  Dorman,  1  Sim. 

&  Stu.  227. 

3  Ogle  V.  Haddock's  Administrator,  1  Yes.  162. 

4  Dhegeleft  v.  London  Assur.  Comp.,  Mosel.  R.  83 ;  Fall  v.  Chambers, 
Mosel.  R.  193;  Motteaux  «.  London  Assur.  Comp.,  1  Atk.  547;  Mitf. 
Eq.  PL  by  Jeremy,  125. 

5  Ibid. 
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which  are  good  at  law,  will  not  ordinarily  be  redressed 
in  Equity.  Thus,  if  a  Bill  is  to  be  relieved  against  a 
writ  of  inquiry,  executed  without  due  notice,  it  will 
be  bad  on  demurrer,  because  it  is  properiy  remediable 
at  law.^  So,  if  a  Bill  is  founded  on  an  allegation,  that 
a  Judgment  has  been  obtained  against  the  plaintiff  for 
goods  sold,  for  which  he  is  not  personally  liable,  but 
for  which  he  had  contracted  as  an  agent  for  the  Gov- 
ernment, it  will  be  bad  on  demurrer;  for,  if  true,  it 
will  constitute  a  perfect  defence  at  law.* 

482.  Upon  the  same  ground,  if  a  Bill  is  filed  for  an 
account  and  payment,  the  subject  being  matter  of  set- 
off, and  capable,  upon  the  allegations  in  the  Bill,  of 
complete  proof  at  law,  a  demurrer  to  the  Bill  will  be 
sustained ;  for,  under  such  circumstances,  the  relief  at 
law  will  be  perfect,  and  the  interposition  of  a  Court 
of  Equity  will  be  unnecessary.^  It  will  be  different,  if 
a  discovery  is  indispensable  to  establish  the  plaintiff's 
right. 

^  483.  Hitherto  we  have  been  considering  cases, 
where  there  is  a  complete  remedy  at  law.  But  the 
like  principle  will  apply  to  cases,  where,  upon  the  face 
of  the  Bill,  there  is  no  remedy,  either  at  law  or  in 
Equity.*     Thus,  if  a  Bill  should  seek  to  recover  back 


1  Boyd  V.  Lomax,  Rep.  Temp.  Finch.  335. 

*  See  Macbeath  r.  Haldimand,  1  Term  R.  172 ;  Debigge  v,  Howe, 
3  Bro.  Ch.  R.  155 ;  Cooper,  Eq.  PI.  194 ;  Mitf.  Eq.  PL  by  Jeremy,  187. 
But  see  Graham  v.  Stamper,  2  Vem.  R.  146,  contra, 

3  Dinwiddle  v.  Bayley,  6  Vea.  136 ;  Cooper,  Eq.  PI.  123 ;  Moses  v, 
Lewis,  12  Price,  R.  502. 

^  The  common  form  of  a  demurrer  for  want  of  Equity,  is  as  follows  : 
**  These  defendants,  by  protestation,  not  confessing  all  or  any  of  the  mat- 
ters and  things  in  the  said  complainant's  Bill  contained,  to  be  tme  in  such 
manner  and  form  as  the  same  are  therein  set  forth  and  alleged,  do  demur 
to  the  said  Bill,  and  for  cause  of  demurrer  show,  that  the  said  complain- 
ant has  not,  by  his  said  Bill,  made  such  a  case  as  entitles  him,  in  a  Court 
of  Equity,  to  any  discovery  from  these  defendants  respectively,  or  any  of 
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money,  which  has  been  voluntarily  paid  by  a  party,  upon 
a  suit  being  threatened  or  brought,  and  his  defence 
is,  that  there  was  fraud  in  the  transaction,  on  which  the 
suit  was  brought,  or  to  be  brought,  the  Bill  would  be 
demurrable,  notwithstanding  he  should  state  in  his  Bill, 
that,  at  the  time  when  be  made  the  payment,  it  was 
under  a  protest,  that  he  would  seek  redress  in  Equity ; 
for,  nan  constat^  that  his  defence  might  not  have  been 
eflfectually  sustained  at  law ;  and,  if  so,  it  would  have 
been  his  duty  to  make  it  in  the  suit  at  law.^ 

§  484.  The  same  principle  will  apply  to  a  Bill, 
which  states  a  case  within  the  Statute  of  Limitations 
at  law,  and  njKm  which  Courts  of  Equity  follow  the 
analogy  of  the  law;  for,  under  such  circumstances. 
Courts  of  Equity  hold,  that  the  objection  may  be 
taken  as  a  defence  by  demurrer ;  and  that,  if  the  plain- 
tiff be  within  any  exception  of  the  statute,  it  is  incum- 
bent on  him  to  state  it  in  bis  Bill.  Thus,  for  exam- 
ple, if  it  should  appear  on  the  face  of  a  Bill,  that  the 
cause  of  action  (arising  upon  a  simple  contract)  ac- 
crued more  than  six  years  before  the  filing  of  the  Bill, 
a  demurrer  would  lie.^ 


them,  or  any  relief  against  Uiem,  as  to  the  matters  contained  in  the  said 
Bill,  or  any  of  such  matters,  and  that  any  discovery  which  can  be  made 
by  these  defendants,  or  any  of  them,  touching  the  matters  complained  of 
in  the  said  Bill,  or  any  of  them,  cannot  be  of  any  avail  to  the  said  com- 
plainant for  any  of  the  purposes  for  which  a  discovery  is  sought  against 
these  defendants  by  the  said  Bill,  nor  entitle  the  said  complainant  to  any 
relief  in  this  Court,  touching  any  of  the  matters  therein  complained  of. 
Wherefore,  and  for  divers  other  good  causes  of  demurrer  appearing  in  the 
said  Bill,  these  defendants  do  demur  thereto,  and  they  pray  the  judgment 
of  this  honorable  Court,  whether  they  shall  be  compelled  to  make  any 
further  and  other  answer  to  the  said  Bill ;  and  they  humbly  pray  to  be 
dismissed  from  hence  vrith  their  reasonable  costs  in  this  behalf  sustained." 
Van  Heyth.  £q.  Drafts.  419.    See  similar  form.  Ante,  §  435,  note. 

1  Kemp  V.  Pryor,  7  Ves.  237,  250,  251 ;  Cooper,  Eq.  PI.  124,  126. 

s  Hoare  v.  Peck,  6  Sim.  R.  51 ;  Wisner  v.  Bamet,  4  Wash.  Cir.  R. 
631 ;  Mitf.  £q.  PI.  by  Jeremy,  272,  273 ;  Foster  «.  Hodgson,  19  Yes. 
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^  485.  The  same  principle  will  apply,  where  there 
is  not,  according  to  the  practice  of  Courts  of  Equity, 
any  right,  or  any  remedy  in  Equity,  even  although 
there  might  be  at  law.  Thus,  if  a  bar  might  not  be 
good  in  a  Court  of  Law  by  reason  of  the  lapse  of  time ; 
yet  a  Court  of  Equity  might  nevertheless  sustain  it ;  for 
it  never  administers  to  stale  claims,  or  encourages  gross 
laches.  Hence,  where  there  has  been  an  adverse  pos- 
session by  a  party,  claiming  the  tide,  and  taking  the 
rents  of  an  estate  for  twenty  years,  if  a  Bill  is  brought 
after  that  time  by  a  plaintiff,  insisting  upon  his  right 
to  the  same  estate,  it  will  be  held  demurrable,  even 
although  a  Court  of  Law  might  sustain  an  ejectment  in 
such  a  case ;  for  the  rule  in  Equity  is,  that  after  there 
has  been  an  adverse  possession  of  twenty  years,  not 
accounted  for  by  some  disability,  such  as  coverture,  in- 
fancy, or  the  like,  a  Court  of  Equity  ought  not  to  in- 
terfere, to  disturb  the  possession ;  but  it  will  leave  the 
parties  to  their  remedies  at  law.^ 

§  486.  Thirdly ;  That  some  other  Court  of  Equity 
is  invested  with  the  proper  jurisdiction.  This  is  a  case, 
which  can  rarely  occur  in  America,  from  the  structure 
of  our  local  Equity  tribunals.  Still,  however,  if  a  case 
should  occur  in  the  Courts  of  the  United  States,  where 
the  question,  although  of  equitable  jurisdiction,  should 
be  more  appropriate  for  a  decision  in  the  State  tri- 
bunals ;  such  as  the  case  of  a  charity,  to  be  executed 
by  the  State  Government,  as  parens  patriiBy  it  would 


180;  Cooper,  Eq.  PI.  254,  255.  Lord  Redesdale  seems  to  have  held, 
that  the  defence  ooald  only  he  taken  hy  plea  or  answer ;  hut  this  is  cer- 
tainly not  the  present  doctrine.  Mitf.  Eq.  PI.  by  Jeremy,  272,  273.  But 
see  Ibid.  212,  213,  and  notes ;  Post,  §  503. 

^  Cholmondeley  v.  Clinton,  1  Turn.   &    Russ.  107,   119;  Hardy  r. 
Reeves,  4  Yes.  479. 
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probably  be  thought,  that  it  ought  to  be  remitted  to  the 
State  tribunals.^ 

^  487.  In  regard  to  England,  the  cases,  in  which 
such  a  question  can  arise,  are  also  rare.  And,  upon 
this  sulgect,  the  language  of  Lord  Redesdale  may  be 
cited  as  containing  every  material  consideration.  ^^  It 
has  been  before  noticed,"  says  he,  <<  that  the  estab- 
lishment of  Courts  of  Equity  has  obtained  throughout 
the  whole  system  of  our  Judicial  polity ;  and  that  most 
of  the  inferior  branches  of  that  system  have  their 
peculiar  Courts  of  Equity,  the  Court  of  Chancery  as- 
suming a  general  jurisdiction  in  cases  not  within  the 
bounds,  or  beyond  the  powers  of  inferior  jurisdictions. 
The  principal  of  the  inferior  jurisdictions  in  England  are 
those  of  the  Counties  Palatine  of  Chester,  Lancaster, 
and  Durham ;  the  Courts  of  Great  Session  in  Wales ; 
die  Courts  of  the  two  Universities  of  Oxford  and  Cam- 
bridge ;  the  Courts  of  the  City  of  London ;  and  of  the 
Cinque-ports.  These  are  necessarily  bounded  by  the 
locality,  either  of  the  subject  of  the  suit,  or  of  the 
residence  of  the  parties  litigant.  Where  those  cir- 
cumstances occur,  which  give  them  jurisdiction,  they 
have  exclusive  jurisdiction  in  matters  of  Equity,  as 
well  as  matters  of  law;  and  they  have  their  own 
peculiar  Courts  of  appeal,  the  Court  of  Chancery  as- 
suming no  jurisdiction  of  that  nature,  although  it  will 
in  some  cases  remove  a  suit  before  the  decision  into 
the  Chancery  by  writ  of  certiorari.  When,  therefore, 
it  appears  on  the  face  of  a  Bill,  that  another  Court  of 
Equity  has  the  proper  jurisdiction,  either  immediately 
or  by  way  of  appeal,  the  defendant  may  demur  to  the 
jurisdiction  of  the  Court  of  Chancery.     Thus,  to  a  Bill 


1  See  Baptist  Assoc,  v.  Hart's  Execators,  4  Wheat.  R.  1 ;  2  Story  on- 
£q.  Jurisp.  ch.  31,  §  1136-1194. 
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of  appeal  and  review  of  a  decree  in  the  Court  of  the 
County  Palatine  of  Lancaster,  the  defendant  demurred ; 
because  on  the  face  of  the  Bill  it  was  apparent,  that 
the  Court  of  Chancery  had  no  jurisdiction ;  and  the. 
demurrer  was  allowed.  But  demurrers  of  this  kind 
are  very  rare ;  for  the  want  of  jurisdiction  can  hardly 
appear  upon  the  face  of  the  Bill,  at  least  so  conclusive- 
ly, as  is  necessary  to  deprive  the  Chancery,  a  Court  of 
general  jurisdiction,  of  cognizance  of  the  suit.  And 
a  demurrer  for  want  of  jurisdiction,  founded  on  locality 
of  the  subject  of  the  suit,  which  alone  can  exclude  the 
jurisdiction  of  the  Chancery  in  a  matter  cognizaUe  in 
a  Court  of  Equity,  has  even  been  treated  as  informal 
and  improper.  This,  however,  can  only  be  considered 
as  referring  to  cases,  where  circumstances  may  give 
the  Chancery  jurisdiction,  and  not  to  cases,  where  no 
circumstances  can  have  that  effect.  Thus,  the  Coun- 
ties  Palatine,  having  their  peculiar  and  exclusive  Courts 
of  Equity  under  certain  circumstances,  which  will  be 
more  fully  considered  in  another  place,  the  Court  of 
Chancery  will  not  interfere,  when  all  those  circum- 
stances attend  the  case,  and  they  are  shown  to  the 
Court.  Though,  if  those  circumstances  are  not  shown, 
or  if  they  are  not  shown  in  proper  time,  and  the  de- 
fendant, instead  of  resting  upon  them,  and  declining 
the  jurisdicdon,  enters  into  the  defence  at  large,  the 
Court,  having  general  jurisdiction,  will  exercise  it. 
But  where  no  circumstance  can  give  the  Chancery 
jurisdiction,  as  in  the  case  alluded  to  of  a  Bill  of  ap- 
peal and  review  of  a  decree  in  a  County  Palatine,  it 
\vill  not  entertain  the  suit,  even  although  the  defendant 
does  not  object  to  its  deciding  on  the  subject."  ^ 


1  Mitf.  Eq.  PI.  by  Jeremy,  151  - 153,  and  cases  there  dted ;  Cooper, 
£q.  PI.  140,  141, 160,  161,  363;  Lord  Coningsby's  case,  0  Mod.  95. 
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^  488.  Where  the  defence  intended  to  be  made  is, 
that  another  Court  of  Equity  has  jurisdiction  of  the 
case,  it  should  be  taken  by  demurrer,  if  it  appears  on 
the  face  of  the  Bill ;  or,  if  it  does  not  appear  on  the 
face  of  the  Bill,  by  plea ;  for  in  some  cases,  if  the  ob* 
jection  is  not  thus  taken  in  limine^  it  will  not  avail  the 
party  to  insist  upon  it  at  the  hearing.^ 

^  489.  In  general,  the  fact,  that  the  property  is  not 
within  the  jurisdiction,  constitutes  no  bar  to  a  proceed- 
ing in  a  Court  of  Equity,  if  the  person  is  within  the 
jurisdiction ;  for  a  Court  of  Equity  acts  upon  the  per- 
son ;  or,  to  use  the  appropriate  phrase,  JEquilas  agU  in 
personam.^  But  questions  may  arise  under  a  Bill  re- 
specting funds,  or  other  things,  in  a  foreign  country, 
so  purely  local,  that  a  Court  of  Equity  in  another  coun- 
try might  very  properly  decline  to  interfere,  and  remit 
it  to  the  domestic  forum.' 

§  490.  Fourthly ;  That  some  other  Court  possesses 
the  proper  jurisdiction.  This  objection  is  not  con- 
fined to  cases  cognizable  in  Courts  of  Common  Law ; 
but  it  may  arise  in  cases,  where  another  Court  has  an 
exclusive  jurisdiction ;  or  a  competent,  although  not  an 
exclusive  jurisdiction ;  'or  a  mixed  jurisdiction,  em- 
bracing the  subject-matter.^  Where  the  jurisdiction  is 
exclusive,  it  is  clear,  (as  the  term  imports,)  that  no 
jurisdiction  can  attach  in  Equity.  Thus,  for  example, 
(as  we  have  seen,)  Courts  of  Equity  will  not  enter- 
tain suits  ^respecting  the  validity  of  wills  of  personal 

1  Trelawney  v.  Williams,  2  Vera.  484 ;  Mitf.  Eq.  PL  by  Jeremy,  153 ; 
CJooper,  Eq.  PI.  160-162. 

s  Robeideau  «.  Rons,  1  Atk.  M3 ;  Biassie  «.  Watts,  6  Cranch,  148, 
158 ;  2  Story  od  Eq.  Jaiisp.  $  743,  744. 

3  Massie  v.  Watts,  6  Cranoh,  158 ;  Roberdean  v.  Roas,  1  Atk.  544 ; 
Mitf.  Eq.  PI.  by  Jeremy,  152,  153 ;  Earl  of  Derby  «.  Duke  of  Athol,  1 
Yes.  203-  205 ;  Mead  v.  Merritt,  2  Paige,  R.  402. 

4  Mitf.  £q.  PI.  by  Jeremy,  125,  126 ;  Cooper,  Eq.  PI.  126,  127. 

EQ.  PL.  62 
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estate,  as  the  exclusive  cognizance  thereof  belongs  to 
the  Ecclesiastical  Courts  in  England,  and  in  America 
to  the  Probate  and  other  Courts  exercising  the  like 
jurisdiction.^  But,  in  other  cases,  if  anj  other  Court 
of  ordinary  jurisdiction  is  competent  to  decide  upon 
the  same  subject-matter,  whether  its  jurisdiction  be 
exclusive  or  not,  a  demurrer  to  a  Bill  in  Equity  will 
generally  hold;  for,  under  such  circumstances,  there 
being  a  full  remedy  elsewhere,  the  interference  of  a 
Court  of  Equity  is  wholly  unnecessary.  Thus,  if  the 
subject-matter  is  within  the  jurisdiction  of  a  Court  of 
Admiralty,  or  of  a  Court  of  Prize,  or  of  a  Court  of 
Bankruptcy,  or  of  an  Ecclesiastical  Court,  it  cannot 
ordinarily  be  entertained  in  a  Court  of  Equity.* 

^  491.  There  are,  indeed,  some  few  cases,  in  which 
Courts  of  Equity  maintain  a  concurrent  jurisdiction ; 
such,  for  example,  as  in  cases  of  tithes,  and  the  dispo- 
sition of  the  personal  effects  of  persons  'dying  testate 
or  intestate,  in  which  they  have  assumed  a  concurrent 
jurisdiction  with  the  Ecclesiastical  Courts,  as  far  as 
the  jurisdiction  of  the  latter  extends.  But  in  these 
cases,  and  cases  of  a  like  nature,  the  jurisdiction  is 
mainly  founded  upon  the  consideration,  that  the  reme- 
dy in  Equity  is  more  complete,  and  sometimes  the 
only  effectual  remedy  for  the  grievance.' 

^  492.  There  is  a  peculiar  class  of  cases  in  Ameri- 
ca, which  may  give  rise  to  an  objection  to  the  jurisdic- 
tion, founded  solely  upon  the  limited  powers  of  the 
Court  of  Equity  over  the  parties,  and  altogether  inde- 
pendent of  the  subject-matter  of  the  Bill.     Under  the 

I  Ibid.  ;  Ante,  §  474. 

»  Mitf.  Eq.  PL  by  Jeremy,  126,  126;  Cooper,  Eq.  Pi.  126-128;  Id. 
119;  Id.  162;  The  Ship  Noysomhed,  7  Yes.  693. 

3  Mitf.  Eq.  PI.  by  Jeremy,  126,  126,  136  ;  Cooper,  Eq.  PL  127, 128 ; 
1  Story  OD  Eq.  Juriap.  §  689-608. 
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Constitution  and  laws  of  the  United  States,  the  Cir- 
cuit Courts  have,  with  few  exceptions,  jurisdiction  only 
in  suits  between  citizens  of  different  States.  And 
this  has  been  construed  to  require,  that  all  the  parties 
on  each  side  of  the  record  should  be  citizens  of  dif- 
ferent  States ;  and  should  be  expressly  averred  to  be 
so  in  the  Bill.^  If  there  be  not  such  an  averment,  the 
objection  will  be  fatal  to  the  suit  in  every  stage  of  the 
proceedings;  and  it  may  be  taken  advantage  of  by 
way  of  demurrer  ;  as  the  Court  will  not  take  jurisdic- 
tion over  the  parties,  or  the  cause,  unless  it  is  apparent 
upon  the  face  of  the  proceedings.' 

^  493.  In  the  next  place,  as  to  demurrers  to  the 
person.  These  are  either,  (1.)  That  the  plaintiff  is 
not  entided  to  sue,  by  reason  of  some  personal  disa- 
bility ;  or,  ( 2.)  That  the  plaintiff  has  no  title  to  the 
character,  in  which  he  sues.'  Each  of  these  objections 
is  somewhat,  although  not  altogether,  analogous  in  its 
nature  to  a  plea  in  abatement  at  the  Common  Law ;  ^ 
and  whenever  it  is  apparent  upon  the  face  of  the  Bill, 
it  is  the  proper  subject  of  a  demurrer. 

^  494.  And,  first,  as  to  the  personal  disability  of  the 
plaintiff.  If  an  infant,  or  a  married  woman,  or  an 
idiot,  or  a  lunatic,  exhibiting  a  Bill,  appear  upon  the 
face  of  it  to  be  thus  incapable  of  instituting  a  suit 
alone,  and  no  next  friend  or  committee  is  named  in 
the  Bill,  the  defendant  may  demur.'  But  if  the  inca- 
pacity does  not  appear  upon  the  face  of  the  Bill,  the 

1  Ante,  §  36,  note,  and  cases  there  cited;  Jackson  v.  Ashton,  8  Pe- 
ters, R.  148.  But  see  LouisTille,  &c.,  Railroad  Company  e.  Stetson, 
3  How.  Sup.  Ct.  R.    See  also  Lord  Coningsby's  case,  9  Mod.  95. 

8  Ibid. 

3  Cooper,  £q.  PI.  U9, 163,  164 ;  Mitf.  Eq.  PI.  by  Jeremy,  153 ;  Haie 
on  Discov.  131  - 133. 

*  Cooper,  Eq.  PI.  163. 

5  Mitf.  Eq.  PI.  by  Jeremy,  163,  154. 
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defendant  must  take  advantage  of  it  by  plea.  This 
objection  extends  to  the  whole  Bill;  and  advantage 
may  be  taken  of  it,  as  well  in  the  case  of  a  Bill  for 
discovery  merely,  as  in  the  case  of  a  Bill  for  relief.^ 
For  the  defendant,  in  a  Bill  for  a  discovery  merely, 
being  always  entided  to  costs  after  a  full  answer,  as  a 
matter  of  course,  would  be  materially  injured  by  being 
compelled  to  answer  a  Bill,  exhibited  by  persons,  whose 
property  is  not  at  their  own  disposal,  and  who  are, 
therefore,  incapable  of  paying  the  costs.* 

^  495.  Upon  similar  grounds,  if  an  uncertificated 
bankrupt  should  sue  in  Equity  for  property,  which  had 
clearly  passed  to  his  assignees,  and  that  fact  should 
appear  upon  the  face  of  the  Bill,  it  would  ordinarily  con- 
stitute a  good  ground  for  a  demurrer.'  Circumstan- 
cies,  indeed,  might  exist,  which  might  sustain  the  Bill ; 
such  as  an  allegation  of  fraud  and  collusion  betweea 
the  assignees  and  the  defendant,  and  a  refusal  on  their 
part  to  allow  the  suit,  and  a  tide  in  the  bankrupt  to  a 
clear  surplus.^ 

§  496.  Secondly ;  The  defect  of  the  title  of  the 
plaintiff  to  the  character,  in  which  he  sues.  It  has 
been  sometimes  considered,  that  this  objection  is  the 
proper  subject  of  a  plea,  and  not  of  a  demurrer.  But 
there  seems  no  ground  to  sustain  the  proposition, 
where  the  objection  positively  appears  (which  can 
rarely  be  the  case)  upon  the  face  of  the  Bill.*     Thus, 

1  Ibid. 

>  Mitf.  Eq.  PI.  by  Jeremy,  153,  154.  See  Wartnaby  v.  Wartnaby, 
Jac.  R.  377.  In  cases  of  this  sort,  Courts  of  Equity  will,  on  motion, 
often  direct  the  Bill  to  be  taken  off  the  file,  as  improperly  commenced. 

3  Benfield  v.  Solomons,  9  Yes.  77 ;  Cooper,  Eq.  PI.  163,  164. 

^  Benfield  v.  Solomons,  9  Yes.  77 ;  Barton  v.  Jayne,  7  Sim.  R,  34 ; 
Saxton  V.  Davis,  18  Yes.  73 ;  Lautour  v.  Holcombe,  8  Sim.  R.  76,  84 ; 
Kaye  v.  Fosbrooke,  8  Sim.  R.  38 ;  Tarlton  v.  Hornsby,  1  Younge  it 
Coll.  173,  188,  189 ;  Post,  §  516,  736. 

5  Cooper,  Eq.  PI,  164. 
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for  example,  if  it  should  appear  upon  the  face  of 
the  Billy  that  the  plaintiff  sued  as  administrator 
in  virtue  of  the  grant  of  an  administration  in  a  foreign 
country,  the  olgection  might  be  taken  by  demurrer ; 
for  it  is  clear,  that  the  plaintiff  has  no  right,  under  that 
administration,  to  sue  in  our  Courts.^ 

^  497.  So,  if  a  voluntary  association  of  persons,  not 
incorporated,  should  afiect,  by  their  Bill,  to  sue  in  the 
style  and  character  of  a  corpcnrate  body,  the  Bill  would 
be  demurrable  on  that  very  account,  if  the  objection 
appeared  upon  the  face  of  it ;  for  it  is  the  exclusive 
prerogative  of  the  Government  to  create  corporations, 
and  invest  them  with  the  powers  of  suing,  as  such,  by 
their  corporate  name.'  Therefore,  where  some  of  the 
members  of  a  lodge  of  freemasons  brought  a  Bill 
against  others  for  the  delivery  up  of  certain  specific 
chattels,  in  which  Bill  there  was  mention  made  of  their 
laws  and  constitution,  and  the  original  charter,  by 
which  they  were  constituted,  and  a  great  affectation 
of  a  corporate  character,  a  demurrer  was  allowed ;  be- 
cause the  Court  will  not  permit  persons,  who  can  only 
sue  as  partners,  to  sue  in  a  corporate  character ;  and 
upon  principles  of  public  policy,  the  Courts  of  the 
country  do  not  sit  to  determine  upon  charters  granted 
by  persons,  who  have  not  the  prerogative  to  grant 
charters.' 

§  498.  Where  the  plaintiff  in  a  Court  of  Law  is  a  fic- 
titious person,  the  defendant  may  plead  it  in  abatement. 


1  Story  on  Conflict  of  Laws,  §513-516;  Mitf.  Eq.  PI.  by  Jeremy, 
155;  Tourton  v.  Flower,  3  P.  Will.  369;  Cooper,  Eq.  PI.  169,  170; 
Wyatt«  Pr.  Reg.  165,  166.  Lord  Redesdale  has  folly  expounded  this 
doctrine  in  the  passage  already  cited  in  §  S60. 

3  Lloyd  V.  Loaring,  6  Ves.  773;  Cnllen  v.  Dake  of  Qneensberry,  cited 
ibid.  777;  Cooper,  Eq.  PI.  164  ;  1  Bro.  Ch.  R.  101. 

3  Ibid.    See  Livingston  v.  Lynch,  4  John.  Ch.  R.  573,  596. 


494  EQUITY   PLEADINGS.  [CH.  X. 

But  ia  Equity  a  dijOferent  and  more  summary  course 
is  adopted  ;  and,  upon  motion,  the  Court  will  direct  a 
stay  of  the  proceedings,  or  the  Bill  to  be  taken  off  the 
file,  and  will  order  the  solicitor  to  pay  the  costs,  for  his 
contempt  in  instituting  the  suit.^  So,  if  the  name  of 
a  plaintiff  should  be  used  without  his  authority,  a  similar 
course  would  be  pursued.^ 

^  499.  We  come,  in  the  next  place,  to 'the  consid- 
eration of  demurrers  to  the  matter  of  the  Bill,  either 
as  to  its  substance,  or  as  to  its  form.  Some  of  the 
objections  under  this  head  have  been  already  discussed, 
in  our  examination  of  the  proper  form  and  structure  of 
Bills.  But  a  concise  review  of  the  whole  subject  seems 
indispensable  in  this  place  to  a  full  exposition  of  the 
nature  and  operation  of  demurrers,  as  to  the  substance, 
and  as  to  the  form  of  Bills. 

^  500.  And  first,  as  to  demurrers  to  the  substance, 
of  Bills.  One  of  the  objections,  which  may  thus  be 
taken,  is,  that  the  value  of  the  subject  of  the  suit  is  too 
trivial  to  justify  the  Court  in  taking  cognizance  of  it ; 
or,  as  the  phrase  usually  is,  that  the  suit  is  unworthy 
of  the  dignity  of  the  Court.'  The  true  ground  of  this 
objection  is,  that  the  entertainment  of  suits  of  small 
value  has  a  tendency,  not  only  to  promote  expensive 
and  mischievous  litigation,  but  also  to  consume  the 
time  of  the  Court  in  unimportant  and  firivolous  contro- 
versies, to  the  manifest  injury  of  other  suitors,  and  to 
the  subversion  of  the  public  policy  of  the  land.^  Courts 
of  Equity  sit  to  administer  justice  in  matters  of  grave 
interest  to  the  parties,  and  not  to  gratify  their  passions, 

1  Cooper,  £q.  PI.  165. 

3  Cooper,  £q.  PI.  165  ;  Titterton  v.  Osborne,  1  Dick.  350;  Dandas  «. 
Datens,  1  Ves.  jr.  196. 

3  Cooper,  Eq.  PI.  165. 

4  Moore  v.  LytUe,  4  John.  Ch.  R.  183. 
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or  their  curiosity,  or  their  spirit  of  vexatious  litigation. 
In  England,  the  rule  of  the  Courts  of  Equity  is,  not 
.  to  entertain  a  Bill  under  the  value  of  ten  pounds  ster- 
ling, or  forty  shillings  per  annum  in  land,  except  in 
special  cases,  such  as  in  cases  of  charity,  in  cases  of 
fraud,  and  in  cases  of  Bills  to  establish  a  right  of  a 
permanent  and  valuable  nature ;  such  as  in  the  case  of 
six  shillings,  claimed  to  be  due  as  an  Easter  offering, 
or  of  a  perpetual  rent  charge  of  five  shillings.^ 

^501.  The  rule  itself  seems  to  have  been  of  great 
antiquity  in  the  Court  of  Chancery.  It  may  be  dis- 
tinctly traced  back  to  our  earliest  Reports :  and  it  is 
promulgated  in  a  formal  mamier  in  the  Ordinances  of 
Lord  Bacon,  wherein  is  declared,  that  ^'  all  suits  under 
the  value  of  ten  pounds  are  regularly  to  be  dismissed."  ' 
The  exceptions  to  the  rule  were  probably  established 
at  a  later  date,  from  the  manifest  propriety  of  retaining 


1  Cooper,  Eq.  PL  166 ;  Anon.  Banb.  R.  17 ;  Fox  v.  Frost,  Rep. 
Temp.  Finch,  253  ;  Owens  v.  Smith,  Com.  R.  715 ;  1  Harris.  Ch.  Pr. 
by  New].  214 ;  Griffith  v.  Lewis,  4  Bro.  Pari.  Cas.  314  ;  Brace  «.  Tay- 
lor, 2  Atk.  253  ;  Mitf.  Eq.  PI.  by  Jeremy,  110,  note  (o)  ;  Creagh  v.  Nu- 
gent, Mosel.  R.  356 ;  Anon.  Mosel.  R.  47 ;  Cocks  v.  Foley,  1  Vem. 
359 ;  S.  C.  1  Eq.  Abridg.  75  and  note ;  Moore  v.  Lyttle,  4  John.  Ch.  R. 
183 ;  Vredenberg  «.  Johnson,  Hopk.  R.  112 ;  Beames,  Ord.  in  Chan.  10 
and  note  (33);  Curs.  Cane.  0,  15,  229;  Townley  v.  Osney,  Cary,  R. 
105,  106 ;  East  Court  v.  Tanner,  Cary,  R.  106.  A  Bill  for  a  sum  be- 
neath the  dignity  of  the  Court,  may  also  be  dismissed  on  motion  ;  and 
this  is  the  most  usual  way  of  proceeding  in  such  a  case.  Mosel.  R.  47 ; 
Id.  356.  If  the  defendant  should  not  take  the  objection,  either  by  demur- 
rer, or  by  motion  to  dismiss ;  but  the  cause  should  come  on  to  a  hearing, 
and  it  should  then  appear,  that  the  sum  in  controYcrsy  was  less  than 
£  10,  the  Court  itself  may  order  the  Bill  to  be  dismissed ;  for  a  Bill  may 
be,  and  often  is,  drawn  in  such  a  manner  as  to  prevent  the  defendant  from 
taking  the  objection  by  way  of  demurrer,  or  motion,  or  plea ;  and  there- 
fore it  would  be  unreasonable  to  deprive  him  of  the  benefit  of  it  at  the 
hearing.    2  Atk.  253 ;  Cooper,  Eq.  PI.  166. 

s  Beames,  Ord.  in  Chan.  10,  and  note  (33)  ;  Curs.  Cane.  9,  15 ;  1  Pr. 
Aim.  Cur.  Cane.  534 ;  Townley  v.  Osney,  Cary,  R.  105,  106 ;  East 
Court  V.  Tanner,  Cary,  R.  106 ;  Tothill,  Trans.  80. 
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^uits  in  furtherance  of  rights  of  a  permanent  nature,  in 
aid  of  charities,  and  in  suppression  of  frauds.  ^ 

^  502.  A  similar  rule  seems  to  prevail  in  the  Courts 
of  Equity  in  America ;  or  at  least  in  those  Courts, 
which  have  been  called  upon  to  express  any  opinion 
upon  the  subject.  In  New  York,  this  was  the  estab- 
lished rule  at  an  early  period  of  its  Equity  jurispru- 
dence ;  and  the  amount  has  been  recently  increased 
by  the  legislature  to  the  sum  of  one  hundred  dollars.^ 

^  503.  Another  objection  which  may  be  taken  by 
demurrer  to  the  substance  of  the  Bill,  is,  that  the  plain- 
tiff has  no  interest  in  the  subject-matter,  or  no  proper 
title  to  institute  a  suit  concerning  it,  whenever  the  ob- 
jection is  apparent  on  the  face  of  the  Bill.'  If,  there- 
fore, a  plaintiff  should  found  his  right  to  an  interest  in 
lands  under  a  parol  agreement,  without  alleging  any 
circumstances  amounting  to  a  part  performance  ;  or  if 
he  should  state  a  contract  without  consideration,  which 
would  be  a  mere  nude  pact  (nudum  pactum)  j  a  demur- 
rer would  undoubtedly  lie.*  The  same  rule  would  lie 
to  a  Bill  for  the  redemption  of  a  mortgage,  after  a  great 
length  of  time  had  elapsed,  if  the  Bill  were  so  framed 
as  to  present  the  objection,  without  any  attendant  cir- 
cumstances to  obviate  it;  for  in  this  and  other  like 
cases,  Courts  of  Equity  act  upon  the  analogy  of  the 
law  as  to  the  Statutes  of  Limitations ;  and  will  not 


^  Cocks  V.  Foley,  1  Vem.  359 ;  Beames,  Ord.  in  Chaa.  10,  note  (33) ; 
Moore  v.  Lyttle,  4  John.  Ch.  R*  183. 

3  Vredenberg  V.  Johnson,  Hopk.  R.  US ;  Mitchell  v.  Tighe,  Hopk.  R. 
119 ;  Moore  v.  Lyttle,  4  John.  Ch.  R.  163 ;  Smets  v.  Williams,  4  Paige, 
R.  364. 

3  Cooper,  Eq.  PI.  166,  169;  Mitf.  Eq.  PI.  by  Jeremy,  154,931 ;  Ante, 
^  S60,  961 ;  Hare  on  Discovery,  41,  49,  43. 

*  Cooper,  Eq.  PI.  166,  167 ;  Cozine  v,  Graham,  9  Paige,  R.  177. 
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entertain  a  suit  for  relief,  if  it  would  be  barred  at  law.* 
If  the  objection  does  not  appear  on  the  face  of  the 
Bill,  it  may  be  taken  by  way  of  plea,  or  by  way  of 
answer.^ 

§  504.  Upon  a  similar  ground,  if  the  plaintiff  should 
file  his  Bill  to  secure  the  fund  to  pay  a  legacy  given  to 
a  legatee,  since  dead,  of  whom  die  plaintiff  asserts 
himself  to  be  the  next  of  kin,  a  demurrer  would  be  al- 
lowed ;  for,  as  the  next  of  kin,  he  has  no  title  to  such 
relief ;  and  he  ought  to  have  taken  out  administration 
upon  the  estate  of  the  legatee.' 

^  505.  To  the  same  head  may  be  referred  the  com- 
mon case,  where  a  Bill  does  not  show  any  Equity  in 
the  plaintiff  to  the  relief,  which  he  seeks.  Thus,  for 
example,  if  a  Bill  should  be  brought  by  one  creditor 
against  another,  to  deprive  him  of  a  priority,  which  he 
had  lawfully  obtained  without  any  fraud,  a  demurrer 
would  lie ;  for,  in  such  a  case,  there  is  no  ground  for 


1  Cooper,  Eq.  PL  167 ;  Mitf.  Eq.  PI.  by  Jeremy,  212,  aad  note  (c) ; 
Poet,  §  751 ;  Aggas  v.  Pickerell,  3  Atk.  225 ;  Hardy  v.  Reeves,  4  Yes. 
479 ;  Beloraine  v.  Browne,  3  Bro.  Ch.  R.  633,  and  Mr.  Belt's  note  (1)  ; 
Foster  «.  Hodgson,  19  Yes.  180.;  Hovenden  v.  Lord  AnneBley,2  Sch.  dt 
Lefr.  637;  Hoare  v.  Peck,  6  Sim.  R.  51 ;  Freake  v.  Cranefeldt,  3  Mylne 

6  Craig,  R.  499 ;  Fyson  v.  Pole,  3  Yoonge  &  Coll.  266  ;  Humbert  o. 
Rector,  &c.,  of  Trinity  Churcb,7  Paige,  R.  195;  Yan  Hook  ».  Whitlock, 

7  Paige,  R.  373;  Coster  o.  Murray,  5  Jobn.  Cb.  R.  521.  Lord  Redes- 
dale,  in  his  text,  baa  said,  tbat  it  bas  been  considered,  tbat  a  defence, 
founded  on  lengtb  of  time,  tbough  apparent  on  tbe  face  of  tbe  Bill,  witb- 
ont  any  circumstance  stated  to  avail  it,  cannot  generally  be  made  by  de- 
murrer. In  so  doing,  be  seems  to  bave  followed,  wbat  appeared  at  tbe 
time,  wben  he  wrote  bis  Treatise,  to  be  tbe  prevailing  course  of  authority. 
And  he  bas  illustrated  tbe  position  by  an  accurate  statement  of  wbat  was 
decided  by  Lord  Thnrlow  in  Deloraine  9.  Browne,  3  Bro.  Cb.  R.  633, 
But  the  contrary  doctrine  is  now  fully  established  by  tbe  authorities  above 
cited ;  and  especially  by  Lord  Redesdale's  own  judgment  in  Hovenden  v. 
Annesley,  2  Sch.  &  Lefr.  636-638;  Ante,  §  484. 

«  Post,  §  751,  813. 

3  Brown  v.  Dudbridge,  2  Bro.  Cb.  R.  322 ;  Cooper,  Eq.  PI.  171. 

EQ.    PL.  63 
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a  Court  of  Equity  to  interfere  ;  since  all  the  creditors, 
under  such  circumstances,  stand  upon  an  equality  of 
right ;  and  then  the  maxim  prevails.  Qui  prior  est  in 
tempore^  potior  est  in  jure,  as  well  as  the  maxim,  that 
where  the  Equity  is  equal,  the  law  shall  prevail.^ 
*  ^  506.  So,  where  the  plaintiff,  in  his  Bill,  stated 
himself  to  be  the  devisee  of  an  estate  purchased  by 
the  testator,  and  then  subject  to  a  mortgage  ;  and  al- 
leged, that  the  mortgage  debt  was  the  debt  of  the 
testator,  he  having  purchased  it  subject  to  the  mort- 
gage, and  having  covenanted  to  indemnify  the  vendor 
therefrom;  and  the  Bill  prayed,  that  the  personal 
estate  should  exonerate  the  devised  estate  by  paying 
the  mortgage,  a  demurrer  was  allowed ;  for  it  was  ap- 
parent upon  the  face  of  the  Bill,  that  the  debt  was  not 
the  personal  debt  of  the  testator ;  and  there  was  no 
allegation  that  he  had  ever  had  any  communication 
with  the  mortgagee,  or  had  done  any  act  to  transfer  the 
debt  from  the  estate  to  himself;  and,  tlierefore,  there 
was  no  Equity  for  the  real  estate  to  be  relieved  of  the 
incumbrance  out  of  the  personal  assets.^ 

§  607.  The  foregoing  cases  are  properly  illustrations 
of  the  defect,  either  of  an  original  title,  or  of  a  present 
title,  to  institute  the  suit,  although  the  party  had  (strict- 
ly speaking)  an  interest  in  the  subject-matter.  The 
like  principle  will  apply  to  all  cases  of  a  claim,  which 
the  plaintiff  seeks  to  enforce,  and  which  is  unlawful,  or 
against  the  policy  of  the  law ;  for  in  such  a  case,  there 
is  a  defect  of  title  to  maintain  the  suit.     Thus,  for'ex- 


1  Cooper,  Eq.  PI.  167,  168 ;  The  King  v.  Blatchford,  1  Anst.  R.  163 ; 
Phillips  V,  Shaw,  8  Ves.  241 ;  1  Story  on  Eq.  Jurisp.  §  57,  58. 

9  Tweedell  v.  Tweedell,  2  Bro.  Ch.  R.  101,  153;  Butler  v.  Butler,  5 
Yes.  535 ;  Earl  of  Oxford  v.  Lord  Rodney,  14  Ves.  417;  1  Story  on  Eq. 
Jarisp.  §  571,  574,  576 ;  Cumberland  v.  Coddrington,  3  John.  Ch.  R. 
289;  Cooper,  Eq.  PL  168,  169 ;  Waring  v.  Ward,  7  Ves,  339. 
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« 

ample,  a  Bill  to  recover  money,  which  has  been  ex- 
pended for  the  maintainance  of  a  suit  or  controversy 
of  a  third  person ;  or  to  recover  a  premium  for  using 
influence  to  procure  for  the  party  an  office  of  trust 
under  Government ;  or  to  enforce  a  marriage  brokage 
bond ;  or  to  enforce  a  contract  founded  in  moral  tur[A- 
tude  or  depravity ;  would  be  demurrable  on  the  ground 
of  its  illegality  or  immorality,* 

§  608.  The  want  of  interest  of  the  plaintiff  in  the 
subject-QQatter  of  the  suit  is  equally  fatal  upon  demur- 
rer. Of  this  point,  some  examples  have  been  already 
adduced  under  a  former  head.^  But  other  illustrations 
of  it  may  be  derived  from  the  authorities.  Thus, 
where  the  plaintiff  claimed  an  estate  under  a  will, 
and  it  was  apparent  upon  the  Bill,  as  set  forth  by  the 
plaintiff  himself,  that  he  had  no  title,  a  demurrer  was 
allowed.^  So,  where  the  Protestant  next  of  kin,  in 
England,  claimed  a  rent  charge  settled  on  a  Papist  on 
her  marriage,  a  demurrer  was  allowed ;  for  the  plain- 
tiff evidently  had  no  title  to  the  thing,  which  he  de- 
manded by  the  BUI,  the  Papist  being,  by  the  then 
British  statutes,  incapable  of  taking  by  purchase,  and 
the  rent  charge  being,  therefore,  utterly  void.* 

^  609.  And  the  want  of  interest  is  not  only  a  good 
cause  of  demurrer  in  the  case  of  a  sole  plaintiff;  but 
if  the  suit  is  joint,  a  want  of  interest  in  either  of  the 
plaintifi^  is  equally  fatal.*     Thus,  for  example,  if  the 


1  Cooper,  Eq.  PI.  171-173;  Mitf.  Eq.  PI.  by  Jeremy,  157;  1  Story 
pn  Equity  Jurisp.  $  294-298. 

s  Ante,  §  260,  261,  318;  Mitf.  Eq.  PI.  by  Jeiemy,  155,  156;  Cooper, 
Eq.  PI.  171,  173;  Hare  on  DiscoT.  79-83. 

3  Brownsword  «.  Edwards,  2  Yes.  247;  Mitf.  Eq.  PL  by  Jeremy,  154 ; 
Cooper,  Eq.  PI.  167,  168;  Beech  v.  Criell,  Prec.  Ch.  588.  See  also 
Parker  v.  Fearnley,  2  Sim.  &  Stu.  592. 

4  Mitf.  Eq.  PL  by  Jeremy,  154;  Michaux  v.  Grove,  2  Atk.  210. 

5  Ante,  §  231,  232,  233,  237,  249 ;  Post,  §  541,  544 ;  Claikson  t^.  De 
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inventor  of  a  medicine  should  sue  jointly  with  the  party, 
who,  as  his  agent,  prepared  the  medicine,  but  who  had 
no  interest  in  the  invention,  and  should  pray  for  an  in- 
junction and  account  for  a  violation  of  his  right,  by 
imitating  the  labels  and  seals  affixed  to  the  medicines, 
a 'demurrer  would  hold;  for  upon  such  a  Bill  the  plain- 
tiffs, praying  joint  relief,  would  not  be  entided  to  it.^ 
So,  if  a  bankrupt  should  sue  with  others,  after  he  had 
been  declared  a  bankrupt,  in  regard  to  property  or  rights 
vested  in  his  assignees,  the  like  rule  would  apply .^ 

^  510.  Upon  a  similar  ground,  if  two  plaintifis  shoald 
sue,  and  the  Bill  should  allege,  that  the  title  was  in 
one  or  the  other  of  them,  in  the  alternative,  it  would 
be  demurrable ;  for  not  only  is  such  an  allegation  ob- 
jectionable on  account  of  uncertainty;  but  also,  be- 
cause it  shows,  that  there  must  necessjarily  be  a  mis- 
joinder of  one  or  the  other  of  the  plaintiffs.^  But  a  mere 
scintiUa  juris  in  one  of  the  plain tifl&,  as,  for  example, 
a  naked  title  in  a  trustee  to  serve  a  mere  power  of  ap- 
pointment, will  be  sufficient  to  justify  making  him  a 
plaintiff  for  the  purposes  of  the  trust  with  the  other 
persons  in  interest.^ 

Peyster,  3  Paige,  R.  336 ;  Denton  v.  Davia,  1  Moore,  Pmy  Council  R. 
41,  42;  Foot  v.  Bessant,  3  Youoge  &  Coll.  320,  325. 

1  Delondre  v.  Shaw,  2  Sim.  R.  237 ;  Page  v.  Townsend,  2  Sim.  R. 
395;  King  of  Spain  «.  Macbado,  4  Roim.  R.  225 ;  Cuff  v.  Platell,  4  Rubs. 
R.  242 ;  Ante,  $  232 ;  Clarkaon  v.  De  Peyater,  3  Paige,  336  ;  Makepeace 
V.  Haythorne,  4  Ruaa.  R.  244 ;  Cholmondeley  v.  Clinton,  1  Turn.  &  Rusa. 
116. 

9  Makepeace  v.  Haythorne,  4  Rnsa.  R.  244 ;  Ante,  $  495;  Poat,  §  726. 
Aa  to  how  and  when  a  miajoinder  of  a  party  may  be  taken  advantage  of, 
aee  Ante,  $  237,  283 ;  Poet,  $  541,  544. 

9  Cholmondeley  v.  Clinton,  1  Turn.  Sl  Ruaa.  llA. 

^  Gething  v.  Vigura,  V.  C.  (England)  November  8,  1S36.  See  alao 
Rhodeav.  Warburton,  6  Sim.  R.  617,  where  the  legateea  of  a  teatator  were 
joined  aa  plaintifia  with  the  executor,  in  auing  for  a  debt  due  to  hia  eatate; 
and  the  Bill  waa  held  n^t  demurrable.  On  that  occaaion,  the  Vice-Chan- 
oellor  said ;  <*  Legateea  cannot  file  a  Bill  againat  a  debtor  to  the  teatator'a 
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51 1  •  Bat  if  the  plaintiff  shows  a  comjdete  title,  al- 
though a  litigated  one^  or  one,  that  may  be  litigated,  it 
will  be  sufficient  to  sustain  the  Bill.^  Thus,  if  an  ex-* 
ectttor  has  obtained  a  probate  of  the  will,  it  is  conclu- 
sive as  to  his  title  to  sue,  even  though  fraud  should  be 
alleged  in  obtaining  it ;  for  the  fraud  is  inquirable  only 
in  the  proper  Ecclesiastical  Court,  or  other  probate 
tribunal,  in  a  suit  there  instituted  to  repeal  the  pro- 
bate.^ The  principle  would  be  the  same,  even  if  it 
were  alleged  in  the  Bill,  that  the  testator  was  a  lunatic 
at  the  time  of  making  the  will ;  for  the  jurisdiction  be- 
longs to  another  forum  to  trj  that  question.'  So^  if  an 
administrator  should  bring  a  Bill  for  discovery  of  the 
personal  estate,  it  would  be  no  defence  to  the  suit, 
that  the  administrati(Mi  was  now  in  litigation  upon  a 
suit  in  the  proper  Court  to  repeal  it ;  for  the  plaintiff 
has  a  present  title,  which  is  good,  at  least  until  the 
litigation  is  determined/ 

^  512.  And  although  (as  we  have  seen)  the  want  of 
a  tide  in  the  plaintiff  is  fatal ;  yet,  if  a  doubtful  title 
only  is  shown,  it  will  be  sufficient  to  support  a  Bill, 
which  seeks  the  assistance  of  the  Court  to  preserve  the 
property  in  dispute,  pending  a  litigation/     Therefore, 


estate,  unless  there  is  collusion  between  the  execator  and  the  debtor. 
Bat  if  the  executor  chooses  to  make  the  legatees  co-plaintifis  with  him,  I 
do  not  think,  that  superfluity  renders  the  record  not  sustainable.  Persons 
are  brought  here,  who  are  not  necessary  parties  to  the  suit.  But  it  is  not 
80  injurious,  as  to  make  the  Bill  not  sustainable.  It  is  not  an  objection, 
that  a  defendant  can  take." 

1  Mitf.  Eq.  PL  by  Jeremy,  157 ;  Ante,  §  318. 

9  Cooper,  Eq.  PI.  170;  Griffith  v,  Hamilton,  13  Yes.  398, 907 ;  Gaines 
and  wife  v.  Chew,  3  How.  Sup.  Ct.  R.  — w  Bui  see  Bamedey  v.  Powel, 
I  Yes.  384,  888 ;  Jonee  v.  Fiost,  Jac.  R.  466. 

3  Cooper,  Eq.  PL  170. 

*  Cooper,  Eq.  PL  170 ;  Wright  v.  Blade,  1  Yem.  106,  107 ;  Mitf.  Eq. 
PL  by  Jeremy,  167. 

5  Mitf.  Eq.  PL  by  Jeremy,  157 ;  Cooper,  Eq.  PL  171. 
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where  a  suit  was  pending  in  an  Ecclesiastical  Court, 
touching  the  right  of  representation  to  a  person  de-* 
ceased,  a  demurrer  by  one  of  the  parties  to  that  suit, 
who  had  possessed  himself  of  the  personal  estate  of  the 
deceased,  to  a  Bill  for  an  account,  filed  by  the  other 
party,  was  overruled*^  The  ground  of  this  decision 
seems  to  ha^e  been,  the  deficient  power  of  the  Eccle- 
siastical Court  for  securing  the  property,  whilst  the 
suit  was  there  depending ;  and  the  doubt,  as  to  the 
title  of  the  parties,  was  the  very  ground  of  the  applica- 
tion to  a  Court  of  Equity. 

§  513.  Another  objection,  which  may  be  taken  by 
demurrer  to  the  substance  of  the  Bill,  is,  that,  although 
the  plaintiff  has  an  interest  in  the  subject-matter  of 
the  suit,  and  a  title  to  institute  a  suit  concerning  it ; 
yet  he  has  no  right  to  call  upon  the  defendant  to  an- 
swer his  demand.'  This  objection  firequently  arises 
from  the  want  of  privity  between  the  parties.  But  it 
is  not  necessarily  confined  to  such  cases ;  nor  indeed 
does  it  apply  to  all  cases,  where  there  is  a  want  of 
privity.' 

^514.  In  the  common  course  of  things,  (as  we  have 
seen,^)  a  creditor  or  legatee  is  compellable  to  sue  the 
executor  for  satisfaction  of  his  debt  or  legacy.  But  in 
such  a  suit  he  cannot  ordinarily  make  a  debtor  of  the 


1  Mitf.  Eq.  PI.  by  Jeremy,  157,  168 ;  Cooper,  Eq.  PI.  171;  Phipps  tr. 
Steward,  1  Atk.  986.    See  also  Morgan  v,  Harris,  S  Bro.  Ch.  R.  121. 

f  Mitf.  Eq.  PI.  by  Jeremy,  158;  Ante,  $  227,  266. 

*3  Cooper,  Eq.  PI.  174;  Id.  142;  Tollett  v.  ToUett,  Ambl.  R.  194; 
HawkinB  v.  Kelly,  8  Yes.  308;  1  Mont.  Eq.  PI.  44,  45,  115;  Hare  on 
DiscoY.  105-109.  In  cases  of  contribution,  there  is  often  a  want  of 
privity ;  and  yet  a  Bill  will  lie  against  a  party,  who  is  boond  to  contrib- 
ute ;  as,  for  example,  in  cases  of  contribution  of  different  shippers  in  the 
case  of  a  general  average.  1  Story  on  Equity  Jurisp.  §  490,  491 ;  Id. 
§483-490. 

4  Ante,  §  262 ;  1  Mont.  Eq.  PI.  45,  46. 
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estate  a  party ;  for,  although  the  plaintiff  in  such  suit 
has  an  interest  in  the  testator's  estate,  and  has  a  right 
to  have  it  applied  to  answer  his  demands ;  yet  he  has 
no  right  to  institute  a  suit  against  the  debtors  for  the 
purpose  of  compelling  them  to  pay  their  debts  in  sat- 
isfaction of  his  demands ;  for  there  is  no  privity  be- 
tween such  creditor  and  the  debtors.^  But  a  special 
case  may  exist,  in  which  such  relief  would  be  given ; 
as,  for  example,  where  there  is  collusion  between  the 
executor  ^and  the  debtors ;  or  where  the  executor  is 
insolvents* 

§  515.  For  the  same  reason,  if  a  debtor  has  con- 
veyed his  property  in  trust  for  the  benefit  of  his  cred- 
itors, the  latter  cannot  ordinarily  maintain  any  suit 
touching  the  property ;  but  the  suit  should  be  in  the 
name  of  the  trustee.^  Thus,  for  example,  if  a  mort- 
gagor should  make  a  conveyance  in  trust  for  the  bene- 
fit of  his  creditors,  the  trustees,  and  not  any  of  the 
creditors  interested  in  the  trust,  would  be  the  proper 
parties  to  bring  a  Bill  to  redeem  the  mortgage.^  But 
if  any  special  case  can  be  made  out,  such  as  collusion 
between  the  mortgagee  and  the  trustees ;  or  the  re- 
fusal of  the  latter  to  redeem  ;  or  the  insolvency  of  the 
latter ;  in  every  such  case,  the  creditors  may  bring  a 
Bill  to  redeem  the  mortgage/ 

1  Cooper,  Eq.  PI.  175 ;  Mitf.  Eq.  PL  by  Jeremy,  158 ;  Ante,  ^  262 ; 
Alsager  v.  Johnson,  4  Yea.  217  ;  Utterson  o.  Mail,  4  Bro.  Ch.  R.  269 ; 
S.  C.  2  Yes.  jr.  95 ;  Beokley  v.  Dorrington,  cited  6  Yes.  749 ;  Doran  v. 
Simpson,  4  Yes.  651 ;  Burroughs  v.  Elton,  11  Yes.  29;  Long  v.  Majes- 
tre,  1  John.  Ch.  R.  305 ;  Newland  o.  Champion,  1  Yes.  104 ;  Ante, 
§227. 

3  Alsager  v.  Rowley,  6  Yes.  748 ;  Doran  o.  Simpson,  4  Yes.  651 ;  Mitf. 
Eq.  PL  by  Jeremy,  158,  159 ;  Cooper,  Eq.  PL  175 ;  1  Story  on  £quity 
Jurisp.  $  423,  581 ;  2  Story  on  Equity  Jurisp.  $  828 ;  Ante,  §  178,  237, 
263;  Pearce  v.  Hewitt,  7  Sim.  R.  471. 

3  Cooper,  Eq.  PL  174,  175.  *  Ibid. 

s  Tronghton  v.  Binkes,  6  Yes.  673;  Cooper,  Eq.  PL  174,  175. 
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^516.  For  the  same  reason,  where  a  person  has 
become  bankrupt,  and  assignees  are  appointed,  neither 
he,  nor  any  of  the  creditors,  can  ordinarily  maintain  a 
suit  against  any  debtor  to  his  estate,  or  to  reduce  any 
of  his  property  into  possession ;  for  the  right  belongs 
to  the  assignees.^  But  if  the  assignees  should  collude 
with  the  other  party ;  or  should  refuse  to  bring  a  suit 
for  the  benefit  of  the  bankrupt  and  of  his  estate ; 
then,  in  such  a  case,  the  bankrupt,  or  any  creditor, 
may  do  so.' 

^  517.  Upon  a  similar  ground,  a  Bill  is  not  main- 
tainable by  a  creditor  of  a  legatee  against  the  executor 
and  the  legatee,  to  compel  the  executor  to  pay  over 
the  legacy,  in  discharge  of  the  debt  of  the  legatee ; 
for  there  is  no  privity  between  the  creditor  and  the 
executor  in  such  a  case ;  and  the  latter  is  solely  ame- 
nable to  the  legatee.'  The  same  doctrine  is  applicaUe 
to  the  case  of  a  suit,  brought  by  a  party  interested, 
against  a  creditor  or  legatee,  who  has  been  improperly 
paid  or  overpaid  by  the  executor.* 

^  518.  But  there  is  often  a  privity  created  by  op- 
eration of  law  between  parties,  without  any  direct 
and  immediate  contract  or  negotiation  between  them. 
Thus,  for  example,  a  sale  by  an  agent  or  factor  will 
create  a  privity  between  the  purchaser  and  his  princi- 
pal, upon  which  a  suit  may  be  maintained,  as  well  at 


1  Ibid. 

9  Cooper,  £q.  PL  174,  175 ;  Franklyn  v.  Feme,  Barn&rd.  Ch.  R.  30 ; 
TrooghtOQ  V.  Binkes,  6  Ves.  573,  575;  Saxton  o.  Davis,  18  Ves.  72; 
Barton  v,  Jayne,  7  Sim.  R.  24 ;  Makepeace  v.  Haythonie,  4  Russ.  R. 
244;  Kaye  v.  Foabiooke,  8  Sim.  R.  28;  Ante,  §  495,  and  cases  there 
cited ;  Post,  ^  726. 

3  Elmslie  v.  McAnlay,  3  Bro.  Ch.  R.  624 ;  Mitf.  Eq.  PI.  by  Jeremy, 
158,  159;  Ante,  §  262;  Cooper,  £q.  PI.  175,  176. 

*  Cooper,  Eq.  PI.  176;  Alsager  v.  Rowley,  6  Ves.  750;  1  Story  on 
Eq.  Jurisp.  §  92  and  note. 
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law,  as  in  Equity.  Hence,  the  principal  will  have  a 
right  to  maintain  a  Bill  for  a  discovery  and  an  account 
against  the  purchaser,  in  respect  to  any  such  dealings 
Math  his  agent  and  factor ;  and  the  objection  of  a  want 
of  privity  between  them  cannot  be  made  available.^ 

^  519.  Another  objection,  which  may  be  taken  by 
demurrer  to  the  substance  of  the  Bill,  is  the  want  of 
interest  of  the  defendant  in  the  subject-matter  of  the 
suit.^  We  have  already  had  occasion  to  consider  some 
of  the  cases  arising  under  this  head  ;  such,  for  example, 
as  the  cases  of  mere  witnesses,  of  arbitrators,  and  of 
others,  having  no  interest  in  the  controversy.'     So,  if 


'  Mitf.  Eq.  PI.  by  JcTemy,  159,  160 ;  Cooper,  Eq.  PI.  176,  177. 

>  Mitf.  Eq.  PI.  by  Jeremy,  160 ;  Cooper,  Eq.  PI.  177 ;  1  Mont.  Eq. 
PI.  43 ;  Hare  on  Discov.  63  -83. 

3  Ante,  ^  234,  235,  323;  Newman  v.  Godfrey,  2  Bio.  Ch.  R.  332; 
Mitf.  Eq.  PI.  by  Jeremy,  159,  160;  Cooper,  Eq.  PI.  177,  178;  Fenton 
V.  Hughes,  7  Yes.  287 ;  Whitworth  v.  Dayis,  1  Yes.  &  Beam.  545 ; 
How  o.  Best,  5  Madd.  R.  19;  Hare  on  Disooy.  68.  In  Fenton  v.  Hughes, 
7  Yes.  290,  291,  an  attempt  was  made  to  maintain  the  right  to  make  a 
witness  a  party,  upon  the  ground,  that  the  discovery  in  Equity  would  be 
more  beneficial  to  the  plaintiff  than  a  mere  examination  at  law.  Lord 
Eldon  disallowed  the  distinction,  and  on  that  occasion  said ;  ''  The  ques- 
tion, however,  is,  whether  he  can  be  examined  at  law  for  the  plaintiff  in 
Equity  with  the  same  benefit,  that  would  result  from  a  discovery  here. 
If  he  can,  as  no  relief  is  to  be  given,  it  would  introduce  a  new  class  of 
cases,  to  permit  a  Bill  for  discovery  to  be  filed  against  a  party  so  purely  a 
witness.  It  is  impossible,  that  he  can  be  examined  at  law  against  the 
plaintiff,  if  the  Bill  is  true ;  for  he  may  be  examined  upon  the  voir  dire ; 
and  then  his  interest  will  come  out.  It  is  impossible  also  for  the  plaintiff 
at  law  to  prevent  his  being  examined  for  the  defendant;  for  he  may 
waive  the  objection  of  interest.  This  defendant,  therefore,  may,  with 
some  exceptions,  be  examined  at  law  by  parol  as  effectually  as  here  by 
writing.  The  exceptions  are  these.  First,  I  cannot  satisfy  myself,  that 
a  tubpcma  duces  tecum,  is  as  operative  for  the  production  of  books,  papers, 
and  writings,  as  a  subpoena  upon  a  Bill  in  this  Court.  Secondly,  in  such 
a  transaction  as  this,  of  considerable  importance,  the  fact  of  usury  being 
to  be  made  out  by  proof  of  the  nature  and  quality  of  the  cloth,  showing, 
that  the  sale  was  colorable,  inspection  may  be  material.  But  then  the 
point  is,  whether,  upon  the  distinctions  arising  out  of  such  circumstances, 
the  rule,  not  to  make  a  mere  witness  a  defendant,  especially  upon  a  Bill 

EQ.    PL.  64 
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a  bankrupt  is  made  a  party  to  a  Bill  against  his  as- 
signees in  any  matter  touching  his  estate,  ordinarily  he 
may  demur;  for  all  his  interest  is  transferred  to  his 
assignees.^  So,  a  married  Woman,  who  is  made  a  de- 
fendant to  a  Bill  against  her  husband,  for  the  mere 
purpose  of  making  her  a  witness,  she  having  no  inter- 
est in  the  suit,  may,  a  fortiori,  demur  to  the  Bill ;  for 
she  is  not  compellable,  in  any  such  case,  to  give  testi- 
mony against  her  husband.^ 

^  520.  And  it  is  not  only  necessary,  in  order  to  pre- 
vent a  demurrer,  that  the  Bill  should  show,  that  the 
defendant  has  an  interest  in  the  subject-matter ;  but  it 
must  also  be  shown,  that  he  is  liable  to  the  plaintiff's 
demand,  which  is  the  groundwork  of  the  Bill.^  Thus, 
(as  we  have  seen,)  if  a  suit  were  brought  by  the 
obligee  for  satisfaction  of  a  bond  of  the  ancestor 
against  his  heir,  alleging  assets  by  descent,  it  would 
be  a  fatal  defect  on  demurrer,  that  the  Bill  did  not  al- 
lege, that  the  heir  was  bound  by  the  bond.* 

^521.  Another  ground  of  objection  by  demurrer  is, 

for  discoTery,  haa  eren  been  shaken?  I  can  find  no  such  aathority.  Thie 
demurrer,  therefore,  must  be  allowed.  I  will  not  say,  as  it  is  not  neces- 
sary to  determine,  whether  a  Bill  for  relief  might  not  be  filed,  upon  the 
ground,  that  the  examination  at  law  must  be  of  necessity  defective  for 
bringing  forward  all,  that  conscience  requires ;  and  that  what  is  withheld 
is  withheld  by  a  person,  having  an  interest  in  the  question.  But  I  can- 
not find  an  authority,  that  a  person  can  be  made  a  party  to  a  Bill  for  dis- 
covery merely,  to  aid  the  plaintiff  in  Equity,  as  defendant  at  law,  npon 
the  circumstance,  that  the  production  and  inspection  of  goods  may  be 
better  compelled  here.  Demurrer  allowed."  See  also  Hare  on  Discov. 
73-76 ;  Id.  76-79;  Day  9.  Drake,  3  Sim.  R.  64. 

^  Whitwortii  9.  Davis,  1  Yes.  &  Beam.  545 ;  Mitf.  Eq.  PI.  by  Jeremy, 
161;  Cooper,  Eq.  PI.  178;  Ante,  §  931-833,  S37;  De  Wolf  v.  John- 
son, 10  Wheat.  R.  384 ;  Hare  on  Discov.  79-83. 

^  Cooper,  Eq.  PI.  177,  178 ;  Barron  «.  Guillard,  3  Vcs.  &  Beam.  166 ; 
Le  Texier  v.  Marquis  of  Anspach,  5  Yes.  322 ;  S.  C.  15  Yes.  164 

fi  Ante,  §  257 ;  Mitf.  Eq.  PI.  by  Jeremy,  169,  163 ;  Cooper,  Eq.  PI. 
178, 179. 

*  Ibid. 
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when  it  appears  on  the  face  of  the  Bill,  that  the  ob- 
ject of  the  Bill  is  to  enforce  a  penalty,  or  a  forfeiture ; 
for  it  is  a  universal  rule  in  Courts  of  Equity,  not  to 
lend  their  aid  to  enforce  any  penalty  or  forfeiture  ;  but 
to  leave  the  party  to  his  remedy  at  law.^  There  are 
exceptions  to  the  rule ;  but  they  all  stand  upon  peculiar 
grounds,  entirely  consistent  with  its  general  scope  and 
ol)jects.  Thus,  for  example,  if  the  plaintiff  seeking 
relief  is  solely  entitled  to  take  advantage  of  the  pen- 
alty or  forfeiture,  and  he  expressly  waives  any  right  to 
the  penalty  or  forfeiture,  the  Bill  is  maintainable.'  So, 
a  defendant  may  so  act^  or  so  contract,  as  to  waive, 
on  his  own  part,  any  objection  to  a  Bill  to  enforce  a 
penalty  or  forfeiture.  Thus,  he  may  contract  to  an* 
swer  fully  a  Bill  of  Discovery  which  may  involve  a 
penalty  or  forfeiture,  but  not  a  crime ;  or  he  may  by 
his  acts,  in  fraud  of  the  plaintiff  and  in  violation  of 
law,  by  implication,  exclude  himself  from  the  benefit 
of  the  objection,  if  allowing  it  would  subvert  the  whole 
policy  of  the  law.® 

1  2  Story  on  £q.  Jamp.  ^  1319,  1494  ;  Beames,  Eq.  PI.  258  -  271 ; 
Mitf.  Eq.  PI.  bj  Jeremy,  193-195,  197;  Hare  on  Discov.  131-148; 
Faxton  v.  Douglas,  16  Yes.  239;  S.  C.  19  Yes.  225 ;  Horsburg  v.  Baker, 
1  Peten,  R.  232,  236. 

9  Soutball  V. ,  1  Younge,  R.  308,  316 ;  Hare  on  Discov.  137, 

138  ;  Mitf.  Eq.  PL  by  Jeremy,  195,  196. 

3  Hare  on  Discov.  139  - 144,  and  the  cases  there  cited ;  South  Sea 
Company  v.  Bomstead,  Mosel.  R.  74,  77;  S.  C.  1  Eq.  Abridg.  77;  Gieen 
9,  Weaver,  1  Sim.  R.  404,  429,  431 ;  African  Company  v.  Parish,  2  Yem. 
244 ;  Mitf.  Eq.  PI.  by  Jeremy,  195,  287,  288 ;  Cooper,  Eq.  PI.  205  -  207 ; 
Beames,  Eq.  PI.  260  -  265.  Mr.  Hare  (on  Discovery,  p.  139-  144)  has 
devoted  a  section  to  the  consideration  of  these  exceptions,  which  will  re- 
ward a  diligent  perusal.  The  case  of  Green  9.  Weaver,  1  Sim.  R.  430, 
seems  to  have  pressed  the  exception  far  beyond  former  cases,  and  is  not 
easily  reconcilable  with  the  strong  language  of  Lord  Eldon  in  Paxton  v. 
Douglas,  16  Yes.  239 ;  Si  C.  19  Yes.  225,  notwithstanding  the  explana- 
tion by  the  Yioe-Chancellor  (Sir  Anthony  Hart).  See  also  Ex  parte 
Dyster,  I  Meriv.  R.  155 ;  Hare  on  Discov.  153,  154.  Loid  Redesdale 
has  summed  the  general  results  of  the  authorities  on  4his  subject,  in  the 
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^  622.  The  objection  above  stated,  may  not  only 
apply  to  the  whole  Bill,  when  the  sole  purpose  of  it  is 
to  enforce  a  penalty  of  forfeiture ;  but  it  is  equally  ap- 
plicable to  a  particular  interrogatory  in  a  Bill,  other- 
wise unexceptionable,  which  may  expose  the  defendant 
to  a  penalty  or  forfeiture.^  Thus,  for  example,  where 
the  defendant  became  a  purchaser,  under  a  decree,  of 
the  first  presentation  to  a  living,  of  which  the  plaintiff 
was  seised  for  life  ;  and  afterwards  the  second  presen- 


following  words ;  "  If  the  plaintiff  is  alone  entitled  to  the  penalties,  and 
expressly  waives  them  hy  his  Bill,  the  defendant  shall  be  compelled  to 
make  the  discovery  ;  for  it  can  no  longer  subject  him  to  a  penalty.  As, 
if  a  rector,  or  improprietor,  or  vicar,  fJes  a  Bill  for  tithes,  he  may  waive 
the  penalty  of  the  treble  value,  to  which  he  is  entitled  by  the  statute  of 
2  and  3  Edward  VI.,  and  thus  become  entitled  to  a  discovery  of  the  tithes 
subtracted.  And  though  a  discovery  may  subject  a  defendant  to  penalties, 
to  which  the  plaintiff  Ib  not  entitled,  and  which  he  consequently  cannot 
waive ;  yet  if  the  defendant  has  expressly  covenanted  not  to  plead  or  de- 
mur to  the  discovery  sought,  which  is  the  common  case  with  respect  to 
servants  of  the  East  India  Company,  he  shall  be  compelled  to  answer. 
Where,  too,  a  person  by  lus  own  agreement  subjects  himself  to  a  pay- 
ment, in  the  nature  of  a  penalty,  if  he  does  a  particular  act,  a  demurrer 
to  discovery  of  that  act  will  not  hold.  Thus,  where  a  lessee  covenanted 
not  to  dig  loam,  clay,  sand,  or  gravel,  except  for  the  purpose  of  building 
on  the  land  demised,  with  a  proviso,  that  if  he  should  dig  any  of  thoee 
articles  for  any  other  purpose,  he  should  pay  to  the  lessor  twenty 
shillings  a  cart-load,  and  he  afterwards  dug  great  quantities  of  each  article ; 
upon  a  Bill  for  discovery  of  the  quantities,  waiving  any  advantage  of  pos- 
sible forfeiture  of  the  term,  a  demurrer  of  the  lessee,  because  the  discov- 
ery might  subject  him  to  a  payment  by  way  of  penalty,  was  overruled." 
Mitf.  Eq.  PI.  by  Jeremy,  195,  196 ;  Cooper,  £q.  PI.  305,  306.  There 
are  other  exceptions,  besides  those  stated  in  the  text ;  as,  for  example, 
cases  where  a  statute  has  given  the  right  of  discovery,  such  as  in  the 
statutes  respecting  gaming  and  stockjobbing.  Cowan  v.  Phillips,  3  Anst. 
843;  Bancroft  o.  Wentworth,  3  Bro.  Ch.  R.  11;  Hare  on  Discov. 
133  >  137  ;  Rawden  v.  Shadwell,  Ambl.  R.  369,  and  Mr.  Blunt's  note  ; 
Newman  v.  Franco,  3  Anst.  519;  Andrews  v.  Berry,  3  Anst.  634; 
Cooper,  Eq.  PI.  307. 

1  Chauncey  v.  Tabourden,  3  Atk.  393,  393;  Southall  o.  — '• — , 
1  Younge,  R.  308,316;  Parkhurst  v.  Lowten,  1  Meriv.  391;  Chambers 
V.  Thomson,  4  Bro.  Ch.  R.  434,  436,  and  Mr.  Belt's  note  (5) ;  Hare  on 
Discov.  133,  154;  Beames,  Eq.  PI.  360-364. 
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tation  was  conveyed  to  the  defendant  by  the  plain- 
tiff; and  the  latter  afterwards  filed  a  Bill  to  set 
aside  the  transaction  on  account  of  fraud  ;  and  in  his 
Bill  he  asserted,  that  the  defendant  had  sold  the  first 
presentation  to  the  present  incumbent  of  the  first  pre- 
sentation ;  and  also  sought  a  discovery  from  the  de- 
fendant of  the  alleged  sale  ;  the  defendant  objected  in 
his  answer,  by  way  of  demurrer,  to  the  discovery, 
upon  the  ground,  that  it  might  subject  hint  to  the 
pains  and  penalties  of  simony  ;  and  the  objection  was 
held  good  by  the  Court.*  So,  where  a  Cross  Bill  was 
brought  against  a  rector  to  establish  a  modus,  and  the 
Cross  Bill  alleged,  that  the  defendant  had  been  pre- 
sented to  the  living  under  a  simoniacal  contract,  and 
stated  certain  facts  as  evidence  thereof,  and  prayed  a 
discovery  thereof;  and  the  defendant,  in  his  answer, 
demurred  to  the  discovery,  so  far  as  it  respected  those 
facts,  on  the  ground,  that  it  might  subject  him  to  for- 
feitures and  penalties ;  the  Court  allowed  the  demurrer 
to  those  interrogatories.* 

^  523.  And  the  objection  is  not  personal,  and  con- 
fined to  the  original  party  defendant ;  but,  if  he  should 
die,  his  personal  representative  would  be  entitled  to 
the  same  protection,  which  the  testator  or  intestate 
might  claim,  if  there  should  be  any  interest  in  such 
personal  representative,  which  might  be  forfeited  or 
afiected  by  the  discovery.' 

^  524.  The  foregoing  are  cases,  where  the  party, 
required  to  make  the  discovery,  might  thereby  subject 
himself  to  a  penalty  or  forfeiture.     But  the  same  prin- 


1  Parkharst  v,  Lowten,  I  Merir.  R.  391. 

8  SoQthall  V. ,  1  Younge,  R.  308,  316,  316 ;  Attorney-General 

V,  Sndell,  Prec.  Ch.  314.  See  Gray  v.  Hasketb,  Ambl.  268,  and  Mr. 
Blant's  note. 

3  ParkhuTst  v.  Lowten,  1  Meriv.  R.  391. 
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ciple  applies  to  a  case,  where  the  discoyery  demanded 
might  lead  to  a  legal  accusation  of  a  crime ;  for  no 
person  is  ever  bound  to  accuse  himself  of  a  crime ;  or  ^ 
to  furnish  any  evidence  whatsoeyer,  which  shall  lead 
to  any  accusation  of  that  nature.^  But  it  is  unneces- 
sary to  dwell  farther  on  this  point  in  connection  with 
Bills  for  relief,  because  the  subject  will  again  qome 
under  review,  in  considering  the  grounds  c^  demuirei 
to  Bills  of  Discovery  only.' 

^  525.  But  the  objection  is  strictly  confined  to  the 
point  of  the  discovery  sought,  and  does  not  affect 
the  jurisdictbn  of  the  Court  to  grant  relief.  For  a 
party  shall  not  protect  himself  against  relief  in  a  Court 
of  Equity  by  alleging,  that,  if  he  answers  the  Bill 
filed  against  him,  he  must  sulj^ect  himself  to  the  con- 
sequences of  a  supposed  crime;  although  the  Court 
will  not  force  him  by  his  own  oath  to  subject  himself 
to  punishment.  Therefore,  in  the  case  of  a  Bill  to  in- 
quire into  the  validity  of  deeds  upon  a  suggestion  of 
forgery,  the  Court  has  entertained  jurisdiction  of  the 
cause  ;  and  although  it  has  not  oUiged  the  party  to  a 
discovery  of  any  fact,  which  might  tend  to  show  him 
guilty  of  the  crime;  yet  k  has  directed  an  issue  to 
try,  whether  the  deeds  were  forged.^ 

^  526.  These  are  the  principal  heads  of  objection 
to  the  substance  of  Bills  of  Relief,  upon  which  it  seems 
necessary  to  dwell.  In  concluding  the  subject,  it  may 
be  stated,  that  if,  for  any  reason,  founded  on  the  sub- 
stance of  the  case,  as  stated  in  the.  Bill,  the  plaintifi*  is 


1  Cooper,  Eq.  PL  303,  204;  Mitf.  Eq.  PL  by  Jeremy,  194,  19#;  Po6^ 
§675-578,597,698. 

2  Post,  §  675-598. 

3  Mitf.  Eq.  PL  by  Jeremy,  196 ;  Brownsword  v.  Edwards,  2  Yes.  246 ; 
fieames,  Eq.  PL  263. 
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not  entitled  to  the  relief^  which  he  prays,  the  defendant 
may  demur.  Many  of  the  grounds  of  demurrer,  al- 
ready mentioned,  are  properly  referable  to  this  head. 
It  is  obvious,  that  if  the  case  stated  is  such,  that,  ad- 
mitting the  whole  Bill  to  be  true,  the  Court  ought  not 
to  give  the  plaintiff  the  relief  or  assistance,  which  he 
requires,  in  the  whole,  or  in  part,  the  defect,  thus  ap- 
pearing upon  the  face  of  the  Bill,  is  not  only  a  suffi- 
cient, but  an  appropriate,  ground  of  demurrer.^  And, 
where  the  objection  is  thus  on  the  face  of  the  Bill,  it 
should  be  taken  by  a  delnurrer,  and  ought  not  to  be 
taken  by  a  plea.^ 

§  527.  Secondly ;  We  come,  in  the  next  place,  to 
objections  to  the- frame  and  form  of  the  Bill,  which 
may  be  taken  by  demurrer.  These  are,  ( 1  •)  Defects 
of  form ;  (2.)  Multifariousness  ;  and,  (3.)  Want  of 
proper  parties,  or  misjoinder  of  parties. 

§  628».  (1.)  And,  in  the  first  place,  as  to  defects  or 
want  of  form.  These  must  ordinarily  be  taken  advan- 
tage of  by  demurrer,  assigning  the  defect  of  form  as  a 
special  cause ;  for,  generally,  the  Court  will  not  listen  to 
such  objections  at  the  bearing,  if  the  case  stated  is 
such,  that  the  Court  can  pi<^perly  proceed  to  a  decree.^ 
The  want  of  form,  which  is  most  usually  insisted  on, 
is  the  want  of  due  certainty  in  the  allegations,  or  the 


'  1  Mitf.  Eq.  P).  by  Jeremy,  163 ;  Piggott  v.  .WaUams,  6  Madd.  R.  95  ; 
Wyatt,  Pr.  Reg.  167. 

3  Billiog  «.  Flight,  I  Biadd.  R.  330;  Hovenden  o.  Annesley,  2  Sch. 
&  Lefr.  638 ;  UttenoD  v.  Mair,  2  Yea.  jr.  95;  S.  C.  4  Bfq.  Ch.  R.  270 ;  • 
BAitf.  Eq.  PI.  by  Jeremy,  218. 

3  Ante,  §  453.  Where,  at  the  hearing,  it  appeaia,  that  there  ia  a  de- 
fect of  Ibrm,  and  certain  ficta  have  occmred  aince  the  filing  of  the  Bill, 
which  are  essential  to  a  proper  decree,  the  Court  will,  in  special  cases, 
especially  where  great  expenses  have  been  incurred,  order  the  cause  to  lie 
orer,  and  give  leave  to  file  a  supplemental  Bill,  to  bring  those  mattere 
formally  before  the  Court.    Mutter  «.  Chauve,  6  Ruse.  R.  42. 


^ 

^ 
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loose  and  inartificial  structure  of  the  Bill,  or  the  omis* 
sion  of  some  prescribed  formularies.^  In  regard  to  the 
latter,  it  is  to  be  observed,  that  any  irregularity  in  the 
frame  of  a  Bill,  not  only  of  this  sort,  but  of  any  other 
sort,  may  be  taken  advantage  of  by  demurrer  ;  as,  for 
example,  if  a  Bill  is  brought  contrary  to  the  usual 
course  of  the  Court,*  In  regard  to  the  latter,  we  have 
already  had  occasion,  in  a  preceding  part  of  this  work, 
to  consider,  what  is  the  proper  structure  and  form  of 
Bills  as  to  these  particulars,  and  especially  as  to  cer- 
tainty ;  and  therefore  it  is  unnecessary  to  repeat  them 
in  this  place.^      There  are  few  additional  illustrations. 


1  1  Mont.  Eq.  PI.  113-115;  Kirkley  v.  Burton,  5  Madd.  R.  578. 

9  Mitf.  Eq.  PI.  by  Jeremy,  206.  Lord  Redeadale,  in  his  Treatise, 
(pp.  206,  207,)  has  given  several  illustrations,  as  to  irregularities  of  this 
sort.  He  there  says ;  ''  As  where,  after  a  decree  directing  incumbrances 
to  be  paid  according  to  priority,  the  plaintiff,  a  creditor,  obtained  an  as- 
signment of  an  old  mortgage,  and  filed  a  Bill  to  have  the  advantage  it 
would  give  him  by  way  of  priority  over  the  demands  of  some  of  the  de- 
fendants. This  was  a  Bill  to  vary  a  decree,  and  yet  was  neither  a  Bill  of 
Review,  nor  a  Bill  in  nature  of  a  Bill  of  Review,  which  are  the  only 
kinds  of  BUls,  which  can  be  brought  to  affect  or  alter  a  decree,  unless  the 
decree  has  been  obtained  by  fraud.  So,  if  a  supplemental  Bill  is  brought 
against  a  person  not  a  party  to  the  original  Bill,  praying  that  he  may  an- 
swer the  original  Bill,  and  no  reason  is  suggested,  why  he  could  not  be 
made  a  party  to  the  original  Bill  by  amendment,  he  may  demur.  K  an 
irregularity  arises  in  any  alteration  of  a  Bill  by  way  of  amendment,  it 
may  also  be  taken  advantage  of  by  demurrer.  As,  if  a  plaintiff  amends 
his  Bill,  and  states  a  matter,  arisen  subsequent  to  the  filing  of  the  BUI, 
which  consequently  ought  to  be  the  subject  of  a  supplemental  Bill,  or 
Bill  of  Revivor.  But  if  a  matter,  arisen  subsequent  to  the  filing  of  the 
Bill,  and  properly  the  subject  of  a  supplemental  Bill,  is  stated  by  amend- 
ment, and  the  defendant  answers  the  amended  BilF,  it  is  too  late  to 
object  to  the  irregularity  at  the  hearing.  For,  as  the  practice  of  introduc- 
ing by  supplemental  Bill  matter,  arisen  subsequent  to  the  institution  of  a 
suit,  has  been  established  merely  to  preserve  order  in  the  pleadings,  the 
reason  on  which  it  is  founded  ceases,  when  all  the  proceedings  to  obtain 
the  judgment  of  the  Court  have  been  had  without  any  inconvenience  aris- 
ing from  the  irregularity." 

3  Ante,  §  26-49,  240-270;  Mitf.  Eq.  PL  by  Jeremy,  123-125, 155, 
163 ;  Cooper,  Eq.  PI.  126,  181,  182 ;  Brooke  v.  Hewitt,  3  Yes.  253;  Har- 
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wUch  would  be  aflforded  bj  any  further  survey  of  the 
authcnrities.^  It  may  be  remarked,  however,  that 
where  the  Bill  consists  of  a  great  variety  of  circum- 
stances, the  evidence  of  which  might  sustain  the  relief 
asked,  with  some  modifications,  a  demurrer  will  not 
properly  lie  ;  for  it  has  been  said,  that,  to  sustain  a 
demurrer,  there  must  be  a  neat,  short  point,  amounting 
to  an  absdute  denial  of  the  plaintiff's  tide  to  any  re- 
lief.» 

^  529.  Sometimes  the  want  of  certainty  in  a  Bill 
may  be  cured  by  an  allegation,  that  the  plaintiff  has 
no  means  of  setting  forth  the  particular  instrument, 
under  which  he  claims,  with  more  certainty.'  Thus, 
for  example,  where  the  Bill  was  for  a  discovery,  and  it 
stated,  that  the  plaintiff  claimed  under  a  settlement, 
which  was  in  the  possession  of  the  defendant ;  and 
that  the  plaintiff  was  unable  to  set  it  forth  with  more 
certainty  than  he  had  done  on  that  account ;  and  it 
admitted,  that  his  statement  might  be  inaccurate ;  upon 
demurrer,  the  Bill  was  sustained.^ 

^  630.  (2.)  In  the  next  place,  as  to  multifarious- 
ness. We  have  already  had  occasion  to  consider  this 
subject,  in  some  of  its  most  important  aspects,  in  the 
preceding  pages;'  and  a  few  additional  observations 


xiBon  «.  Hogg,  S  Yes.  jr.  392,  338.  Where  the  Equity  against  a  pur- 
chaser is  founded  upon  an  allegation  in  the  Bill,  that  he  had  notice  at 
the  time  of  the  purchase,  it  is  necessary,  that  the  charge  should  be 
alleged  in  direct  and  positive  terms.  K  it  be  loose  and  indeterminate, 
stating  probable  or  suspicious  circumstances  only,  that  will  not  be  suffix 
cient.    Flagg  v.  Mann,  3  Sumner,  R.  549,  550. 

1  See  Cooper,  £q.  PL  180, 181 ;  Browne  o.  Warner,  14  Yes.  156 ;  1 
Mont.  £q.  PI.  04,  95.     ' 

3  Brooke  v,  Hewitt,  3  Yes.  353. 

3  Wright  V.  Plumptre,  3  Madd.  R.  489  ;  Hare  on  Discov.  44. 

4  Ibid. 

5  Ante,  ^  371  -384 ;  Id.  §  378,  a.    See  also  Cooper,  £q.  PI.  183  - 185. 

£Q.    PL.  66 
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may  suffice  in  this  place.^  To  lay  down  any  rule  iini- 
versally  applicable,  as  to  multifariousness,  or  to  say, 
what  constitutes  multifariousness,  as  an  abstract  prop- 
osition, is  (it  has  been  said)  upon  the  authorities  utterly 
impossible.  The  cases  upon  the  subject  are  extremely 
various ;  and  the  Court,  in  deciding  them,  seems  to 
have  considered,  what  was  convenient  in  particular  cir- 
cumstances, rather  than  to  have  attempted  to  lay  down 
any  absolute  rule.*  The  only  way  of  reconciling  the 
authorities  upon  the  subject  is,  by  adverting  to  the  fact, 
that  although  the  books  speak  generally  of  demurrers 
for  multifariousness ;  yet,  in  truth,  such  demurrers  may 
be  divided  into  two  kinds.  (1.)  Frequently,  the  ob- 
jection raised  to  a  Bill,  though  termed  multifarious,  is, 
in  fact,  properly  speaking,  a  misjoinder  of  causes  of 
suit ;  that  is  to  say,  the  cases  or  claims,  asserted  in  the 
Bill,  are  of  so  different  a  character,  that  the  Court  will 
not  permit  them  to  be  litigated  in  one  record.'  It  may 
be,  that  the  plaintiffs  and  the  defendants  are  parties  to 

1  Lord  Redesdale  has  laid  down  the  general  doctrine  in  the  following 
terms ;  '<  The  Court  will  not  permit  a  plaintiff  to  demand,  by  one  BiU, 
several  matters  of  different  natures  against  several  defendants ;  for  this 
would  tend  to  load  each  defendant  with  an  unnecessary  burden  of  costs, 
by  swelling  the  pleadings  with  the  state  of  the  several  claims  of  the  other 
defendants,  with  which  he  has  no  connection.  A  defendant  may,  there- 
fore, demur ;  because  the  plaintiff  demands  several  matters  of  different 
natures  of  several  defendants  by  the  same  Bill.  But,  as  the  defendants 
may  combine  together,  to  de&aud  the  plaintiff  of  his  rights,  and  such  a 
combination  is  usually  charged  by  a  Bill,  it  has  been  held,  that  the*de- 
fendant  must  so  far  answer  the  Bill,  as  to  deny  combination.  In  this, 
however,  the  defendant  must  be  cautious ;  for  if  the  answer  goes  fiuiher 
than  merely  to  deny  combination,  it  will  overrule  the  demurrer.  A  de- 
murrer of  this  kind  will  hold  only,  where  the  plaintiff  claims  several  mat- 
ters of  different  natures.  But  when  one  general  right  is  claimed  by  the 
Bill,  though  the  defendants  have  separate  and  distinct  rights,  a  demurrer 
will  not  hold.  Mitf.  Eq.  PL  by  Jeremy,  181,  182,  and  notes  (a)  and  (*) ; 
Ante,  §  271  - 278,  a;  Id.  §  279-289. 

*  Campbell  v.  Mackay,  1  Mylne  &  Craig,  618. 

3  Ante,  §271-284. 
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the  whole  transactions,  which  form  the  subject  of  the 
suit ;  but,  nevertheless,  those  transactions  may  be  so  dis- 
similar, that  the  Court  will  not  allow  them  to  be  joined 
together ;  but  will  require  distinct  records.^  (  2.)  But 
what  is  more  familiarly  understood  by  multifariousness, 
as  applied  to  a  Bill,  is,  where  a  party  is  brought  as  a 
defendant  upon  a  record,  with  a  large  portion  of  which, 
and  of  the  case  made  by  which,  he  has  no  connection 
whatsoever*  In  such  a  case,  he  has  a  right  to  demur, 
and  to  state  the  evil  of  thus  uniting  distinct  matters  in 
one  record  to  be,  (and  so  the  old  form  of  demurrer 
was,)  that  it  put  the  parties  to  great  and  useless  ex- 
pense. Such  an  objection  could  have  no  application 
to  the  case  of  a  mere  misjoinder  of  different  causes  of 
action  between  the  same  parties,  plaintiffs  and  defend- 
ants, and  none  others,  and  it  might  more  correctly  be 
called  a  misjoinder  of  parties.' 


1  Campbell  v.  Mackay,  1  Mylne  &  Craig,  R.  618;  Attorney-Greneral 
V.  St.  John's  College,  7  Sim.  R.  241 ;  Shackell  v.  Macaulay,  2  Sim.  & 
Stu.  79.  The  following  cases  illustrate  this  first  sort  of  multifariousness. 
Ward  V.  Duke  of  Northumberland,  3  Anst.  R.  469,  so  far  as  the  demur- 
rer of  the  Duke  was  concerned ;  Harrison  v.  Hogg,  5  Madd.  R.  138 ; 
Sazton  V.  Davis,  18  Yes.  72 ;  Attorney-General  v.  Goldsmiths'  Company, 
5  Sim.  R.  670 ;  Knye  v.  Moore,  1  Sim.  Sl  Stu.  61.  These  cases  are 
fully  commented  on  in  Campbell  v,  Mackay,  1  Mylne  St  Craig,  616  -  624. 
Ante,  §  271  -278,  a,  and  note,  281,  a. 

9  Campbell  v.  Mackay,  1  Mylne  &  Craig,  R.  618,  619.  The  follow- 
ing cases  illustrate  this  second  sort  of  multifariousness.  Ward  v.  Duke 
of  Northumberland,  2  Anst.  469,  so  far  as  Beverley's  demurrer  applied ; 
Salvidge  v,  Hyde,  5  Madd.  R.  138 ;  S.  C.  on  Appeal,  Jacob,  R.  151 ;  At- 
torney-General V,  Merchant  Tailors'  Company,  5  Sim.  R.  288;  S.  C.  1 
Mylne  &  Keen,  189.  These  cases  are  also  fully  commented  on  in  Camp- 
bell V.  Mackay,  1  Mylne  &  Craig,  616  -  624.  Ante,  $  270, 271,  a  -  278,  a ; 
Id.  $  274-284.  The  form  of  a  demurrer  for  a  misjoinder  is  as  follows ; 
"  This  defendant,  by  protestation,  not  confessing  any  of  the  matters  and 
things  contained  in  the  said  Bill  to  be  true,  as  therein  alleged,  saith,  that 
he  is  advised  by  his  counsel,  that  the  complainant's  said  Bill  is  insufficient, 
and  to  which,  by  the  rules  of  this  honorable  Court,  this  defendant  ought 
not  to  be  compelled  to  make  or  give  any  answer ;  and,  for  cause  of  de- 
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^  531.  In  the  former  class  of  cases^  where  there  is 
a  joinder  of  distinct  claims  between  the  same  parties, 
it  has  never  been  held,  as  a  general  proposition,  that 
they  cannot  be  united,  and  that  the  Bill  is  of  course 
demurrable  for  that  cause  alone,  notwithstanding  the 
claims  are  of  a  similar  nature,  involving  similar  princi- 
ples and  results ;  and  may,  therefore,  without  incon- 
venience, be  heard  and  adjudged  together.  If  that 
proposition  were  to  be  established,  and  carried  to  its 
foil  extent,  it  would  go  to  prevent  the  uniting  of  sev- 
eral instruments  in  one  Bill,  although  the  same  parties 
were  liable  in  respect  of  each,  and  the  same  parties 
were  interested  in  the  property,  which  was  the  subject 
of  each.  So,  that  if,  for  instance,  a  father  executed 
three  deeds,  all  vesting  property  in  the  same  trustees, 
and  upon  similar  trusts,  for  the  benefit  oi  his  childien, 
although  the  instruments  and  the  parties  beneficially 
interested  under  all  of  them  were  the  same,  it  wcMild 
be  necessary  to  have  as  many  suits  as  there  were  in- 
struments.^   Such  a  rule,  if  established  in  £quity,  would 

muxrer  thereunto,  this  defendant  ehoweth,  that  it  appears  by  the  said  Bill, 
that  the  same  is  exhibited  against  this  defendant  and  J.  S.  for  several  dis- 
tinct matters  and  causes,  in  many  whereof,  as  appears  by  the  said  Bill,  this 
defendant  is  not,  in  any  manner,  interested  or  concerned ;  by  reason  of 
which  distinct  matters,  the  said  complainant's  said  Bill  is  drawn  out  to  a 
considerable  length,  and  this  defendant  is  compelled  to  take  a  copy  of  the 
whole  thereof,  and  by  joining  this  defendant,  and  distinct  matters  together, 
which  do  not  depend  on  each  other,  in  the  said  Bill,  the  pleadings,  orden, 
and  proceedings  will,  in  the  progress  of  the  said  soit,  be  intricate  and  pro- 
lix, and  this  defendant  put  to  the  unreasonable  and  unnecessary  charges  in 
taking  copies  of  the  same,  although  several  parts  thereof  no  ways  relate 
to  or  concern  him ;  for  which  reason,  and  for  divers  other  errors  appear- 
ing in  the  said  Bill,  this  defendant  doth  demur  thereto,  and  he  prays  judg- 
ment of  this  honorable  Court,  whether  he  shall  be  compelled  to  make  any 
further  or  other  answer  to  the  said  Bill ;  and  he  humbly  prays  to  be  dis- 
missed from  hence  with  his  reasonable  costs  on  this  behalf  sustained." 
Van  Heyth.  £q.  Drafts.  438.  See  also  another  form  of  demurrer  for  mul- 
tiferiousnees,  in  Shackell  v.  Macaulay,  3  Sim.  &  Stu.  70. 
1  Campbell  9.  Mackay,  1  Mylne  &  Craig,  617. 
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be  very  mischieyoos  and  oppressive  in  practice ;  and 
no  possible  advantage  could  be  gained  by  it.  It  would 
lead  to  a  multiplication  of  suits  in  cases,  where  it 
could  answer  no  assignable  purpose  but  to  have  the 
subject-matter  of  Ae  contest  split  into  a  variety  of  sep- 
arate Bills.^ 

^  5S2.  No  such  rule,  however,  has  been  established. 
On  the  contrary,  a  difierent  doctrine  has  been  main- 
tained ;  auid  it  seems  now  supported  by  the  most  sat- 
isffaclory  authority*  Thus,  for  example,  where  a  suit 
was  brought  against  a  corporation  to  establish  eight 
charitable  trusts,  created  by  distinct  instruments,  and 
different  donors,  at  difierent  times,  for  charitable  pur- 
poses, generally  similar  in  their  nature ;  and  no  other 
corporation  were  interested  in  any  of  them  but  the  last 
charity ;  it  was  held  by  the  Court,  upcm  a  demurrer  for 
multifariousness,  that  the  Bill  was  maintainable  for  the 
first  seven  charities;  and  that  the  Bill  might  be 
amended  by  striking  out  the  eighth  charity,  in  which 
another  corporation  was  interested.* 

§  533.  The  result  of  the  principles  to  be  extracted 
from  the  cases  on  this  subject  seems  to  be,  that  where 
there  is  a  common  liability,  and  a  common  interest,  a 
common  liability  in  the  defendants,  and  a  common 
interest  in  the  plaintiff,  different  claims  to  property. 


1  Campbell  v,  Mackay,  1  Mylne  &  Craig,  R.  617, 618 ;  Attorney-Gen- 
eral V.  Cradock,  3  Mylne  &  Craig,  85. 

3  Attomey-Genersd  v.  Merchant  Tailors'  Company,  6  Sim.  R.  288 ;  S. 
C.  1  Mylne  &  Keen,  189,  191,  193;  Campbell  v.  Mackay,  1  Mylne  & 
Craig,  623.  Bnt  see  Attorney-General  v.  Goldsmiths'  Company,  5  Sim. 
R.  670,  and  the  comments  thereon  in  Campbell  v.  Mackay,  1  Mylne  & 
Craig,  633;  Attorney-General  v.  St.  John's  College,  7  Sim«  341.  In  this 
last  case,  the  VicerChancellor  said,  one  test,  by  which  we  might  ascertain, 
whether  an  information  was  multifarioos,  or  embraced  one  object  only,  was 
to  ascertain  whether  one  defence  can  be  made  to  the  whole  of  it.  See 
Ante,  §  373. 
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at  least  if  the  subjects  are  such  as  may  without  incon- 
venience be  joined,  may  be  united  in  one  and  the  same 
suit.^ 

^  534.  Indeed,  where  the  interests  of  the  plaintiib 
are  the  same,  although  the  defendants  may  not  have  a 
coextensive  common  interest,  but  their  interests  may 
be  derived  under  different  instruments,  if  the  general 
objects  of  the  Bill  will  be  promoted  by  their  being 
united  in  a  single  suit,  the  Court  will  not  hesitate  to 
sustain  the  Bill  against  all  of  them.*  A  fortiori^  this 
doctrine  would  seem  to  apply  to  a  case,  where  the 
defendants  take  under  diflerent  instruments  for  the 
benefit  of  the  plaintifl^,  and  the  plaintiffi  have  a  com- 
mon interest,  and  the  defendants  represent  and  are  in- 
terested in  all  the  questions  raised  on  the  record,  and 
the  suit  is  for  a  common  object.' 

^  535.  These  are  cases,  where  the  claims  ai^  several 
and  distinct  in  respect  to  the  defendants,  but  they  are 
joint  in  respect  to  the  plaintiffs.  The  doctrine  has 
gone  farther;  and,  in  some  cases,  where  the  interests  of 
the  plaintiffs  were  distinct,  and  yet  of  a  similar  nature, 
against  the  defendants,  the  objection  of  multifarious- 
ness has  been  disallowed.  Thus,  for  example,  where 
the  residuary  legatees  under  one  will  were  the  ap- 
pointees of  a  share  of  another  testator's  estate,  which 
share  was  taken  under  the  first  will ;  and  the  Bill  was 
brought  against  the  personal  representatives  of  both 
testators  for  an  account ;  upon  a  demurrer  for  multi- 
fariousness, it  was  held,  that  the  Bill  was  maintain- 


1  Campbell  v.  Mackay,  1  Mylne  &  Ciaig,  623,  6S4 ;  Attorney-GeDenl 
«.  Cradock,  3  Mylne  &  Craig,  85. 

^  Campbell  v.  Mackay,  1  Mylne  &  Craig,  603,  693 ;  Attomey-GeDeial 
V,  Cradock,  3  Mylne  &  Craig,  85  ;  Attomey-Greneral  v.  St.  John's  Col- 
lege, 7  Sim.  R.  241,  254 ;  Ante,  $  285,  a. 

3  Ibid. 
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able ;  and  that  the  plaintiffs  were  entitled  to  unite  the 
accounts  of  both  estates  in  one  and  the  same  suit ;  and 
that  it  was  not  multifariousness  ;^  for  although  it  was 
true,  that  the  executor  of  one  estate  had  no  concern 
with  the  other ;  yet  the  demand  of  the  plaintiff  neces- 
sarilj  involved  the  accounts  of  both  estates.  But  there 
is  some  reason  to  doubt,  if  this  decision  is  upon  princi- 
{Je  maintainable.' 

^  536.  So,  where  a  mother,  who  claimed  an  annuity 
for  herself,  joined  her  children  with  her  as  plaintiffs 
in  a  Bill,  the  object  of  which  was  to  establish  two  dis- 
tinct claims,  arising  under  separate  instruments,  the 
mother  claiming  the  annuity  under  one,  and  the  chil- 
dren a  joint  interest  with  the  mother  by  a  setdement 
under  the  other ;  on  a  demurrer  for  multifariousness,  the 
Court  disallowed  it,  saying,  that  the  whole  case  of  the 
mother  being  properly  the  sul^ect  of  one  Bill,  the  suit 
did  not  become  multifarious,  because  all  the  plaintifi^ 
were  not  interested  to  an  equal  extent.^  It  may  be 
added,  that  the  annuity  given  to  the  mother  was  upon 
the  ground  of  her  maintaining  the  children.^ 

§  5S7.  There  is  yet  another  case  still  more  strong, 
where  a  Bill  was  filed  by  seventy- two  underwriters,  to 
restrain  several  actions  upon  different  policies  of  insur- 
ance, effected  by  the  defendants  upon  difierent  ships. 
The  defendants  had  a  common  interest  in  all  the  ac- 
tions, as  the  owners  of  all  the  ships,  and  the  plaintiffs 
a  common  defence  in  all  the  actions.  But  the  plain- 
tiffs in  the  Bill  had  no  joint  interests.     They  were  not 

1  Tuner  v.  Robinaon,  1  Sim.  &  Stu.  R.  313 ;  S.  C.  6  Madd.  R.  94. 

8  Dunn  V.  Dann,  3  Sim.  R.  329;  Campbell  v.  Mackay,  1  Mylne  & 
Ciaig,  624 ;  Ante,  §  279  and  note. 

3  Knye  v.  Moore,  1  Sim.  &  Sto.  61 ;  Campbell  v.  Mackay,  1  Mylne  & 
Craig,  624. 

^  Dunn  9.  Dunn,  2  Sim.  R.  329. 
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only  all  liable  to  separate  actions ;  but  they  were  actu- 
ally defendants  in  separate  actions.  They  united  in 
one  Bill  against  all  the  plaintiffs  in  all  the  actions,  for 
the  purpose  of  obtaining  a  discovery  in  aid  of  their  de- 
fence agamst  all  the  actions.  A  demurrer  was  put 
in  for  multifariousness;  but  it  was  oyerruled  by  the 
Court.* 

^  537,  a.  It  is  upon  grounds  very  analogous,  that 
it  has  been  held,  that  distinct  and  several  judgment 


^  Kensington  v.  White,  3  Price,  R.  104 ;  living  «.  Vienna,  McClell.  & 
Tovnge,  R.  663.  This  ease  seems  utterly  inconsistent  with  principle,  un- 
less it  can  be  asserted,  that  in  all  cases,  where  parties  haTO  a  separate 
and  distinct  interest,  which  they  seek  to  assert  by  a  defence,  common  to 
them  all,  against  the  adverse  party,  that  community  of  defence  is  suffi- 
cient to  entitle  them  to  join  in  one  Bill.  Such  a  proposition  does  not 
seem  supported  in  any  other  case.  Lord  Abinger,  in  Mills  v.  Campbell, 
3  Younge  &  CoU.  389,  396,  397,  affirmed  the  principle  of  this  case  in  the 
fullest  manner,  and  applied  it  to  the  ease  not  only  of  different  policies, 
but  of  policies  which  might  give  rise  to  different  aetions,  as  policies  under 
seal  and  policies  not  under  seal.  On  this  occasion  he  said ;  "  As  to  the 
objection  for  multifariousness,  it  appears  to  me  that  there  is  no  distinction 
in  principle  between  this  case  and  those,  which  have  been  cited,  where  the 
underwriters,  having  been  sued  upon  different  policies,  the  Court  has  not 
put  them  to  file  different  Bills  to  restrain  the  actions.  The  drcumstanoe 
that  one  of  the  policies  in  this  case  is  under  seal,  and  the  other  not  under 
seal,  can  make  no  difl^nce.  Formerly  the  only  difierence  would  have 
been,  that  in  the  actions  on  the  policies  the  corporatioa  of  the  London 
Assurance  might  have  pleaded  specially,  that  the  plaintiff  had  no  interest, 
while  the  others  would  have  given  that  fact  in  evidence  under  the  gen- 
eral issue!  Ante,  $  386,  a.  But  the  late  act  (3  and  4  Will.  IV .  c.  42 ; 
Reg.  Gen.  H.  T.  4  Will.  lY.)  renders  it  necessary  for  underwriters,  even 
in  assumpsit,  to  plead  specially  in  matters  of  this  nature.  Therefore,  in 
fact,  the  two  actions  would  be  met  by  the  same  sort  of  plea.  Upon  these 
grounds,  it  appears  to  me  that  the  first  objection  faik.*'  See  also  Janson 
V.  Solarte,  2  Younge  &  Coll.  127.  Notwithstanding  the  weight  of  this 
additional  authority,  it  is  not  easy  to  state,  how  it  can  be  reconciled  with 
the  general  rule  on  the  subject  of  multifariousness.  Ante,  $  161,  note, 
987,  a.  It  is  obvious,  that  Lord  Cottenham  was  not  prepared  to  go  to 
this  length  in  Campbell  v.  Mackay,  1  Mylne  &  Craig,  624,  626.  See 
Ante,  §  279,  note,  280, 281 ,  286  and  note,  386,  a ;  Mitf.  £q.  PI.  by  Jeremy, 
181, 182;  Cooper,  Eq.  PI.  182,  183.  See  also  Brinckerhoff  «.  Brown, 
6  John.  Ch.  R.  139,  157;  Ante,  ^  161,  note;  1  Mont.  £q.  PI.  71-74. 
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creditors  may  join  in  one  Bill  for  discovery  and  relief, 
in  order  to  set  aside  fraudulent  conveyances,  which 
have  been  made  by  their  debtor  in  frdud  of  his  credi- 
tors ;  for  they  all  have  a  common  interest  in  the  suit ; 
and  if  they  succeed,  the  decree  will  be  equally  bene- 
ficial to  all,  in  proportion  to  their  respective  interests.^ 
§  538.  But  in  other  cases,  where  the  defendants 
have  not  a  common  interest;  but  the  Bill  contains  dis- 
tinct matters,  which  may  affect  them  in  different  ways ; 
or  in  which  their  interests  may  be  entirely  distinct  and 
disconnected ;  or  with  a  large  portion  of  which  they 
have  no  concern  whatsoever ;  there,  upon  the  grounds 
already  stated,  the  objection  of  multifariousness  by 
different  defendants  is  often  sustained.  Thus,  as  we 
have  already  seen,  in  the  case  of  the  union  of  eight 
charitable  donations  in  one  Bill,  where  another  corpora- 
tion was  interested  in  one  only,  the  latter,  if^^ade  a 
defendant,  might  demur  to  the  Bill  for  multifarious- 
ness.' So,  where  an  Information  and  Bill  was  filed 
for  the  general  administration  of  two  charities,  and  also 
impeaching  a  transaction,  by  which  a  part  of  the  chari- 
ty lands  had  been  exchanged ;  a  demurrer  by  one  of 
the  defendants,  who  had  taken  the  charity  lands  in  ex- 
change, on  the  ground  of  multifariousness,  was  allow- 
ed; for  the  defendant  had  nothing  to  do  with  the 
general  administration  of  the  charities ;  but  only  with 
so  much  of  the  matters,  as  regarded  the  exchange  of 
the  charity  lands.^     This  case  was  afterwards  over- 


^  Brinkerhoff  V.  BrowD,  6  John.  Ch.  R.  150, 151;  S.  P.  Dix  v.  Brigga, 
9  Paige,  R.  595;  Sizer  v.  Mullet,  9  Paige,  605;  Ante,  ^161,  note,  286 
and  note,  where  this  doctrine  is  questioned  and  considered. 

9  Ante,  §  532;  Attorney-General  v.  Merchant  Tailors'  Company,  5 
Sim.  288 ;  S.  C.  1  Myke  &  Keen,  189-191. 

3  Attorney-General  v.  Cradock,  8  Simons,  R.  466 ;  S.  C.  reversed,  3 
Mylne  &  Craig,  85.    The  reversal  tuned  npon  special  givrands,  not  im- 
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niled ;  but  the  doctrine  would  hare    been  regularly 
true,  if  the  defendant  had  not  so  mixed  himself  up  in 


pngning  the  general  rale.  The  Bill  charged  eoUuaion  by  the  defendant 
(who  took  the  objection  of  multifariousness)  with  the  trustees,  in  a  breach 
of  the  trust  in  respect  to  a  part  of  the  charity  estates ;  and  the  Lord  Chan- 
cellor was  of  opinion,  that  on  this  account  the  defendant  was  properly 
made  a  party  to  the  suit,  as  the  objects  of  the  BOl  were  not  only  to  have 
an  account  of  the  charity,  but  also  to  have  the  exchange  set  aside,  new 
trustees  appointed,  and  the  rents  apportioned  among  the  difierent  charita- 
ble objects.  On  this  occasion,  Lord  Cottenham  said;  '*  The  defendant, 
Cradock,  says,  that  he  is  improperly  mixed  up  with  the  accounts  relative 
to  the  other  property  of  this  trast ;  and  that,  although  the  information 
states  a  case  against  him,  which,  if  trae,  might  entitle  the  Attorney-Gen- 
eral to  sue  him  in  respect  of  the  property  which  is  alleged  to  have  been 
separated  from  the  charity,  he  ought  not  to  be  made  a  party  to  a  suit,  the 
object  of  which  is  to  have  a  general  account  taken  of  the  property  of  the 
charity,  and  an  apportionment  of  that  property  to  the  several  purposes  to 
which  it  is  alleged  to  belong.  The  first  point  to  be  determined  is,  whether 
he  is  not  so  involved  with  that  part  of  the  property  which  Headlam  is 
said  to  have  diverted  from  the  charity,  as  to  make  it  impossible  to  proceed 
against  Headlam,  with  respect  to  that  property,  without  joining  Cradock ; 
and  I  think,  that,  under  the  circumstances  stated,  it  is  quite  impossible, 
that  the  suit  could  be  prosecuted  in  the  absence  of  Cradock.  The  al- 
leged breach  of  trust  consists  in  Headlam  and  Cradock  diverting  an 
estate,  subject  to  charitable  purposes,  by  way  of  exchange  (or  an  estate 
which  bdoDged  to  them  jointly.  The  exchange  complained  of  is  one 
transaction,  and  the  consideration  is  property  in  which  they  were  jointly 
interested.  If  that  be  so,  the  question  is,  whether  the  objection  of  multi- 
fariousness can  possibly  apply ;  whether  a  party,  who  has  been  impli- 
cated with  a  trustee  in  a  breach  of  trust,  as  to  part  of  the  property  which 
IB  the  subject  of  the  information,  can  say  that,  in  order  to  accommodate 
him,  you  shall  sever  the  case  against  that  particular  trustee  from  the  case 
against  the  trustees  generally.  In  many  cases  it  would  be  utterly  impos- 
sible so  to  proceed ;  for  if  you  are  bound  to  separate  that  part  in  which 
the  trustee  was  concerned  with  the  other  party,  you  may  make  that  suit 
defective  which  ought  to  be  instituted  against  all  the  trastees  in  respect 
of  the  whole  interest  in  the  charity.  Now  this  suit  would  be  defective, 
if  that  part  which  relates  to  the  transaction  in  which  Headlam  and  Cra- 
dock were  together  concerned  were  separated  from  the  rest,  the  object 
being  to  have  an  account  taken  of  the  whole  of  the  charity  property,  and 
an  apportionment  of  the  property  among  the  different  purposes  for  which 
it  was  designed.  Any  thing  more  inconvenient  than  having  against 
Headlam  one  suit  for  that  part  of  the  account  which  relates  to  the  prop- 
erty in  respect  of  which  Cradock  is  interested,  and  another  suit  for  the 
remainder,  there  could  not  well  be.    It  is  obvious,  that  that  would  be  a 
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the  transactioiiSy  as  to  become  a  party  to  the  breach  of 
trust  by  the  trustees,  and  if  the  very  objects  of  the 
Bill  did  not  absolutely  require  him  to  be  joined.^ 


most  inconvoDient  and  improper  mode  of  carrying  on  the  suit.  Would 
it  ever  oecur  to  any  one  to  file  one  Bill  against  the  trustee  for  one  part  of 
the  transaction,  and  another  Bill  for  another  part  of  the  transaction  I  Then, 
is  a  party  entitled  to  raise  this  objection,  who  has  made  himself,  by  uniting 
with  the  trustee  in  a  breach  of  trust,  part  and  parcel  of  the  transaction  1 
The  object  of  the  role  against  multifariousness  is  to  protect  a  defendant 
from  unnecessary  expense ;  but  it  would  be  a  great  penrersion  of  that 
rule,  if  it  were  to  impose  upon  the  plaintifb,  and  all  the  other  defendants, 
the  expenses  of  two  suits  instead  of  one.  The  object  of  the  suit  is  to 
establish  that  Cradock  has,  by  means  of  the  transaction  stated  in  the  in- 
formation, become  a  trustee  of  part  of  the  charity  estate.  Suppose  he 
had  been  an  actual  instead  of  a  constructive  trustee,  and  the  object  was 
to  have  accounts  taken,  and  an  administration  made  of  the  whole  of  the 
charity  property,  could  he  object  on  that  ground,  that  he  was  a  trustee 
only  of  a  part  of  the  charity  property,  and  that  he  could  not  be  made  a 
party  to  a  suit  relating  to  the  whole  ?  If  that  were  to  prevail,  it  would 
be  directly  against  the  decision  of  the  Vice-chancellor,  which  I  affirmed 
in  Campbell  v.  Mackay.  (I  Mylne  &  Craig,  603.)  There,  some  of  the 
parties  were  trustees  of  part  only  of  the  trust  property  in  question 4  but 
the  trusts  were  so  united,  by  the  allegations  of  the  Bill,  that  the  whole 
was  made  one  fund  ;  and  first  the  Vice-Chancellor,  and  afterwards  myself, 
were  of  opinion,  that,  in  such  a  state  of  circumstances,  the  objection  of 
multifariousness  could  not  be  sustained.  If  that  be  so,  according  to  the 
decision  in  Campbell  v.  Mackay,  when  the  defendant  is  a  trustee  only  of 
part,  but  which  part  is  so  blended  with  the  remainder  as  to  make  it  im- 
proper to  separate  it,  is  greater  fiivor  to  be  shown  to  a  person  who  be- 
comes one  of  the  trustees  by  joining  with  another  trustee  in  committing 
a  breach  of  trust!  The  doctrine  of  multifariousness  would  be  carried 
much  too  far  if  that  were  to  be  the  case.  That  would  have  been  the  opin- 
ion, which,  independently  of  any  decision,  I  should  have  formed  upon  prin- 
ciple, and  upon  the  case  of  CampbeU  v.  Mackay,  in  which  both  his  Honor 
the  Vice-Chancellor,  and  myself,  concurred.  The  present  case,  however, 
is  almost  identical  with  Salvidge  v.  Hyde,  5  Madd.  138,  and  Jac.  R.  151, 
not  according  to  the  fects  of  that  case,  but  according  to  the  fiicts  of  the 
case  which  Lord  Eldon  assumed  was  brought  before  him.  In  Salvidge  v. 
Hyde,  there  was  not  such  a  union ;  there  was  a  distinct  case  against  the 
defendant  Laying,  who  was  alleged  to  have  improperly  purchased  part  of 
the  testator's  estate.  The  Vice-Chancellor,  Sir  J.  Leach,  was  of  opinion, 
that  that  of  itself  would  not  raise  the  objeetion  of  multifariousness,  upon 

1  Attorney-General  v.  Cradock,  3  Mylne  &  Craig,  85. 
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^  539.  The  conclusion,  to  which  a  close  survey  of 
all  the  authotities  will  conduct  us,  seems  to  be,  that 
there  is  not  any  positive,  inflexible  rule,  as  to  what,  in 
the  sense  of  Courts  of  Equity,  constitutes  multifarious- 
ness, which  is  fatal  to  the  suit  on  demurrer.  These 
Courts  have  always  exercised  a  sound  discretion  in 
determining,  v<^hether  the  subject-matters  of  the  suit 
are  properly  joined,  or  not ;  and  whether  the  parties, 
plaintiffs  or  defendants,  are  also  properly  joined,  or  not. 

the  ground,  that  there  was  one  entire  object,  namely,  the  administratioa 
of  the  estate.  When  the  case  came  before  Lord  Eldon,  he  did  not  go  to 
that  extent,  nor  did  he  concur  in  the  opinion  of  the  Vice-Chancellor.  Cul- 
liford  was  a  trustee,  who,  as  well  as  Laying,  was  alleged  to  haye  pur- 
chased part  of  the  trust  estate.  It  was  there  argued,  at  the  bar,  that 
the  land  sold  to  Culliford  was  in  part  included  in  the  land  sold  to  Lay- 
ing, so  that  the  purchases  were  necessarily  connected.  The  parties  at 
the  bar  were  driven  to  that  argument ;  and  then  Lord  Eldon  says,  '  If 
Culliford  purchased  for  himself,  which  he  could  not  do,  and  then  Laying 
bought  of  him,  that  would  be  one  thing ;  but  what  charge  is  there  in  the 
Bill,  that  Laying  purchased  what  Culliford  bought?  '  If  an  executor,  hav- 
ing a  power  to  sell,  agrees  to  sell  to  A.  B.,  can  a  Bill  be  filed  against 
him,  and  also  for  a  general  administration  of  the  estate!  He  may  have 
made  infinitely  too  good  a  bargain  with  the  trustee,  to  sell,  one  that  the 
Court  would  not  allow  to  stand ;  but  that  is  no  ground  for  making  him  a 
party  to  the  general  administration.  The  case  roust  depend  on  the  charges 
of  the  Bill :  they  may  be  such  as  to  unite  persons  who  are  ordinarily  dis- 
united.' (Jac.  R.  155.)  It  is  impossible  to  misunderstand  what  Lord  El- 
don means.  He  sajrs,  in  efiect,  *  You  are  proceeding  against  Culliford. 
If  the  allegation  in  the  Bill  connects  the  other  party  with  the  purchase  by 
Culliford,  I  do  n't  dispute  that  he  is  properly  joined ;  but  here  is  a  failure 
of  that  ground,  because  the  Bill  does  not  sdlege  any  connection  between 
the  purchase  by  Culliford  and  the  purchase  by  Laying ; '  and  upon  that 
ground,  obviously,  Lord  Eldon  decided  the  case;  namely,  because  the 
two  purchases  we^  not  connected.  Now,  here  it  is  different;  because 
there  is  one  property,  one  consideration,  and  it  is  obviously  impossible  to 
proceed  against  one  party  without  the  other.  I  consider,  therefore,  not 
on  general  principles  only,  but  on  the  distinct  authority  of  Lord  Eldon, 
that  the  objection  of  multifiiriousness  cannot  be  sustained.  The  case  put 
to  him  from  the  bar  in  Salvidge  v.  Hyde,  and  on  which  he  observes,  was 
as  nearly  as  possible  identical  with  this.  The  demurrer  must  be  over- 
ruled." (See  Pearse  v.  Hewitt,  7  Sim.  471.)  Attorney-General  v. 
Cradock,  3  Mylne  &  Craig,  93-97;  Ante,  $  271,  378,  a;  Salvidge  r. 
Hyde,  5  Madd.  R.  138;  S.  C.  Jac.  R.  181 ;  Ante,  §  974. 
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And  it  is  not  very  easy,  a  priori^  to  say  exactly,  what 
is,  or  what  ought  to  be  the  true  line  regulating  the  course 
of  pleading  on  this  point*  All  that  can  be  done  in 
each  particular  case,  as  it  arises,  b  to  consider,  whether 
it  comes  nearer  to  the  class  of  decisions,  where  the 
objection  is  held  to  be  fatal,  or  to  the  other  class,  where 
it  is  held  not  to  be  fatal.'  And  in  new  cases,  it  is  to 
be  presumed,  that  the  Court  will  be  goremed  by  those 
analogies,  which  seem  best  founded  in  general  conven- 
ience, and  will  best  promote  the  due  administration 
of  justice,  without  multiplying  unnecessary  litigation 
on  the  one  hand,  or  drawing  suitors  into  needless  and 
oppressive  expenses  on  the  other. 

§  540.  It  is  also  to  be  considered,  that  the  objection 
of  multifariousness  is  not  confined  to  cases,  where, 
upon  the  actual  frame  of  the  Bill,  there  is  a  necessity 
for  all  the  persons,  named  as  defendants,  being  made 


^  Campbell  v.  Mackay,  1  Mylne  Sc  Craig,  631,  622.  Nearly  all  the 
preceding  obeerrations  upon  maltifaxiousDess  have  beeo  drawn  from  the 
learned  and  elaborate  judgment  of  Lord  Cottenham,  in  Campbell  v,  Mao- 
kay,  1  Mylne  &  Craig,  616,  626,  which  will  amply  reward  the  diligent 
perusal  of  the  reader.  In  Hoggart  v.  Cutts,  1  Craig  &  Phill.  204,  205, 
Lord  Cottenham  said ;  '*  The  cases  in  which  the  objection  of  mnltifarious- 
nese  has  been  overruled  at  the  hearing,  are  cases,  where  the  questions 
blended  together  are  such  as  it  is  inconyenient,  as  a  general  rale,  to  unite 
in  one  suit,  but  which  the  Court  can  nevertheless  deal  with  when  so  unit- 
ed. Here,  the  questions  blended  together  are  such  as  the  Court  cannot 
so  deal  with."  In  the  Trustees  of  Watertown  v.  Cowen,  4  Paige,  R.  510, 
it  was  held  by  the  Court,  that  where  each  of  the  plaintiffs  had  a  distinct 
right  and  title,  but  the  injury  was  the  same,  or  commoi^  to  both,  it  being 
a  nuisance  to  both,  they  might  well  join  in  a  Bill  to  restrain  the  erection 
of  the  nuisance,  although  each  of  them  might  file  a  separate  Bill  for  the 
same  purpose.  The  language  of  the  Court  was :  *'  If  each  of  the  com- 
plainants h^  a  right  to  file  a  Bill  to  restrain  the  erection  of  this  nuisance, 
as  they  had  a  common  right,  and  the  injury  was  the  same,  or  common  to 
both,  I  see  no  valid  objection  to  their  joining  in  one  suit."  When  the 
Court  here  spoke  of  a  common  right,  it  was  not  intended,  that  the  plain- 
tifib  had  a  joint  right,  but  only  a  right  of  a  similar  nature,  which  might 
be  similarly  affected  by  the  same  nuisance. 
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parties,  or  for  other  persons  being  made  parties.  Many 
Bills  may  not  be  multifarious,  as  to  some  persons  inter- 
ested in  the  whole  of  the  subject-matter,  which  may 
be  so,  as  to  others  interested  in  a  part  of  it ;  as,  for 
example,  in  the  case  of  distinct  purchasers  of  different 
parcels  of  property  being  made  defendants,  or  omitted 
to  be  made  defendants.^  But  that  can  furnish  no  rea- 
son for  the  Court's  proceeding  in  the  absence  of  any 
persons,  who  ought  to  be  present,  as  to  any  part  of  the 
case;  or,  if  they  are  made  parties,  for  depriving  them 
of  the  benefit  of  the  objection  of  multifariousness.  It 
will  only  prove,  that  the  plaintiff  have  adopted  a 
wrong  course  from  the  beginning,  in  the  very  frame  of 
their  Bill,  by  uniting  distinct  matters  against  different 
defendants.^ 

§  541.  (3.)  In  the  next  place,  as  to  demurrers  for 
the  want  or  defect  of  parties,  and  for  misjoinder  of 
parties.  After  the  very  full  discussion  of  the  subject 
of  who  are,  and  who  are  not,  proper  and  necessary 
parties  to  Bills,  in  the  preceding  pages,  but  little  re- 
mains to  be  said  in  this  place.'  Whenever  the  want 
of  proper  parties  appears  on  the  face  of  the  Bill,  it 

1  Ante,  $  384,  a. 

^  Lumsden  v.  Frazer,  Blich.  1836,  16  Law  Journ.  81 ;  S.  C.  1  Afylne 
&  Craig,  589. 

3  Ante,  §  79-936.  In  addition  to  the  cases  already  cited  on  the  snh- 
ject  of  Bills  brought  by  some  stockholders  in  a  company  in  behalf  of  all, 
(Ante,  §  108,  109,)  we  may  add  the  very  recent  case  of  Vigors  v.  Lord 
Audley,  9  Sim.  R.  79,  and  9  Mylne  &  Craig,  49,  where  a  Bill  was  brought 
by  some  of  the  shareholders  of  a  mining  company  in  behalf  of  all,  against 
the  directors  of  the  company,  to  prevent  the  money  of  the  shareholden 
from  being  appropriated  to  the  use  of  any  persons,  otherwise  than  for  the 
general  benefit  of  the  shareholders.  On  a  demurrer  for  want  of  parties. 
Lord  Cottenham  oTerruled  the  objection,  saying,  that  the  precedent  in 
Hichens  v.  Congreve,  4  Russ.  R.  569,  was  strictly  applicable  to  the  case; 
and  that  in  the  absence  of  precedent,  it  was  the  business  of  the  Court  to 
adapt  its  practice  to  the  wants  of  the  public,  at  the  same  time  doing  as 
little  violence  as  possible  to  the  rules  of  established  practice. 
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constitutes  a  good  cause  of  demurrer.^  If  the  parties, 
not  brought  before  the  Court,  are  necessary  and  proper 
to  the  decree  to  be  made  under  the  Bill,  the  exception 
may  also  be  insisted  upon  in  the  answer,  or  at  the 
hearing.'  When  the  objection  is  taken  by  demurrer, 
if  sustained,  the  defendant  will  be  entitled  to  his 
costs ;  but  when  it  is  taken  at  the  hearing  only,  the 
defendant  is  usually  not  entitled  to  his  costs.'  But,  in 
such  cases,  the  Court  will  always  give  leave  to  make 
the  new  parties,  either  by  an  amendment,  or  by  a  sup- 
plemental Bill,  when  substantial  justice  between  the 
actual  parties  to  the  suit  requires  it.^  And  even  if  the 
Bill  should  be  dismissed  for  this  defect,  the  dismissal 
will  be  without  prejudice  to  another  Bill.' 

1  Cockburn  «.  Thompaon,  16  Yes.  335;  Ante,  $  73,  336 ;  Post,  §  544, 
610. 

3  Ante,  §  73,  336,  383;  Mitf.  Eq.  PL  by  Jeremy,  180,  181,  336; 
Cooper,  Eq.  PI.  185;  Robioson  v.  Smith,  3  Paige,  R.  333;  Mitchell  v. 
Lenox,  3  Paige,  R.  381. 

3  Cooper,  Eq.  PL  185  ;  Court  v.  Jeffrey,  1  Sim.  &  Stu.  105  ;  Mitchell 
V.  BaUey,  3  Madd.  R.  61 ;  Mitf.  Eq.  PL  by  Jeremy,  40,  181,  335,  336. 

*  Ante,  §  337  ;  Post,  §  884 ;  Milligan  v,  MitchiU,  1  Mylne  &  Craig, 
433 ;  Mitf.  Eq.  PL  by  Jeremy,  336.  When  the  plaintiff  is  allowed 
leave  to  amend  on  account  of  the  want  of  proper  parties,  he  possesses 
the  incidental  right  to  amend  by  charging  all  such  matters,  as  constitute 
the  Equity  of  his  case,  against  the  new  parties.  Stephens  v.  Frost, 
3  Younge  &  Coll.  397.*  The  usual  order,  which  is  made  at  the  heanng, 
is,  toat  the  cause  shall  stand  over,  and  the  plaintifis  shall  be  at  liberty  to 
amend  their  original  Bill,  for  the  purpose  of  adding  parties,  as  they  might 
be  advised.  Sometimes  an  alternative  clause  is  added,  or  to  show,  why 
they  are  unable  to  bring  all  the  proper  parties  before  the  Court.  Milligan 
V.  MitchiU,  1  Mylne  &  Craig,  433,  434, 443,  443.  Bijt,  under  such  cir- 
cumstances, where  the  exception  really  taken  was  to  a  want  of  parties 
defendants,  the  plaintii&  will  not  be  at  liberty  to  make  new  parties  plain- 
tiffs, and  to  make  new  charges  and  statements  applicable  thereto.  Milli- 
gan V.  MitchiU,  1  Mylne  &  Craig,  433,  443,  443 ;  MUler  v.  McCan, 
7  Paige,  R.  451. 

5  Stafford  v.  City  of  London,  1  P.  WUl.  438 ;  S.  C.  1  Str.  95 ;  Jones 
V.  Jones,  3  Atk.  113;  S.  C.  1  Dick.  R.  96.  It  is  reported  to  have  been 
said  by  Lord  Hardwicke,  in  an  anonymous  case,  3  Atk.  15,  and  in  Jones 
V.  Jones,  3  Atk.  Ill,  that  a  Bill  in  Chancery  is  never  dismissed  for  want 
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^  542.  When  the  parties,  who  are  omitted,  are 
mere  formal  parties,  if  the  objection  is  not  taken  by 
demurrer,  or  by  plea,  the  Court  will  be  indisposed  to 
listen  to  the  objection  at  the  hearing ;  and  if  it  can 
properly  do  so,  it  will  dispose  of  the  cause  upon  its 
merits,  without  requiring  such  formal  parties  to  be 
joined.^  And  if  the  joinder  of  a  formal  party  would 
oust  the  jurisdiction  of  the  Court,  it  will  proceed  to  a 
decree  upon  the  merits  of  the  case  between  the  parties 
actually  before  the  Court,  who  have  the  real  and  sub- 
stantial interests  in  the  controversy,  whenever  it  can 
be  done  without  prejudice  to  the  rights  of  others.^ 

^  543.  Whenever  a  demurrer  is  put  in  for  want  of 
necessary  parties,  it  must  (as  we  have  seen')  show, 
who  are  the  proper  parties  from  the  facts  stated  in  the 
Bill,  not  indeed  by  name,  for  that  might  be  impossiUe; 
but  in  such  a  manner,  as  to  point  out  to  the  plaintiff 
the  objection  to  his  Bill,  and  to  enable  him  to  amend 
by  making  proper  parties/ 

of  parties;  but  it  stands  over  upon  payment  of  the  costs  of  the  day.  But, 
however  true  this  may  be  as  a  general  rule  of  practice,  it  is  not  universal- 
ly true  ;  for  if  the  necessary  parties  cannot  be  made,  as  is  sometimes  the 
case,  the  Bill  must  be  dismissed.  See  Ante,  §  81,  86 ;  Ray  «.  Fen  wick, 
3  Bro.  Ch.  R.  25 ;  Russell  v.  Clarke's  Ex'rs,  7  Cranch,  R.  69,  99.  See 
also  Milligan  v.  Milledge,  3  Cranch,  R.  320 ;  Ante,  §  75,  236. 

1  Ante,  §  221,  229.  • 

2  Wormley  v.  Wormley,  8  Wheat.  461 ;  Ante,  §  79,  note,  221,229. 

3  Ante,  §  236,  238. 

4  Mitf.  Eq.  PL  by  Jeremy,  180,  181 ;  Pyle  v.  Price,  6  Ves.  780,  781 ; 
Attorney-General  v.  Jackson,  11  Ves.  369;  Cooper,  Eq.  PI.  187;  Attor- 
ney-General V.  Poole,  4  Mylne  &  Craig,  R.  17  ;  Ante,  §  238.  The  form 
of  a  demurrer,  for  want  of  necessary  parties,  as  given  in  Van  Heythuy- 
sen,  Eq.  Drafts.  419,  is  as  follows  :  —  '*  These  defendants,  by  protesta- 
tion, &c.,  do  demur  to  the  said  Bill,  and  for  cause  of  demurrer  show,  that 
it  appears  by  the  said  complainant's  own  showing  in  the  said  Bill,  that 
J.  S.,  therein  named,  is  a  necessary  party  to  the  said  Bill,  inasmuch  as  it 
is  therein  stated,  that  the  said  testator  did,  in  his  lifetime,  by  certain  con- 
veyances made  to  the  said  J.  S.,  in  consideration  of  £  — ,  convey  to  him, 
by  way  of  mortgage,  certain  estates  in  the  said  Bill  mentioned,  for  the  pur- 
pose of  paying  the  said  testator's  said  debts  and  legacies ;  but  yet  the  said 
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§  644.  As  to  the  misjoinder  of  parties.  If  the  mis- 
joinder is  of  parties  as  plaintiffs,  all  the  defendants 
may  demur ;  for,  as  we  have  seen,  such  a  misjoinder  is 
a  proper  ground  of  objection.^  If  the  misjoinder  is  of 
parties  as  defendants,  those  only  can  demur,  who  are 
improperly  joined.*  But  if  a  person  is  improperly 
joined  as  a  defendant,  who  is  without  the  jurisdiction, 
and  is  therefore  a  party  only  by  virtue  of  the  usual 
prayer  of  process,  such  misjoinder  will  not  affect  the 
cause ;  for  until  he  has  appeared  and  acted,  no  decree 
can  be  had  against  him.^     And  in  cases  of  misjoinder 


complainant  hath  not  made  the  said  J.  S.  a  party  to  the  said  Bill. 
Wherefore,"  &c.  It  has,  however,  heen  held,  that,  upon  a  demurrer  to  a 
BiJI  for  want  of  Equity,  the  ohjection,  that  the  Bill  is  defective  for  want  of 
parties,  may  well  be  taken.  Vernon  v.  Vernon,  in  Chancery  (England), 
February,  1837.  So  the  objection  may  be  taken  in  the  same  way,  if  per- 
sons are  improperly  made  plaintiffs.  Gething  v.  Vigors,  November  8, 
1836,  before  the  Vice-Chancellor  of  England. 

1  Ante,  §  232,  236,  237,  279,  283,  609,  641 ;  Cuff  r.  Platell,  4  Russ. 
242  ;  King  of  Spain  v.  Machado,  4  Russ.  226 ;  Bell  v.  Cureton,  3  Mylne 
&  Keen,  503,  612. 

3  Where  a  person,  having  a  distinct  derivative  interest  under  another 
person,  is  made  a  joint  plaintiff  with  him,  such,  for  example,  as  a  pur- 
chaser under  a  settler,  where  both  are  plaintiffs,  to  set  aside  the  settlement, 
the  purchaser  can  have  no  relief  upon  such  a  Bill,  although  he  might,  in 
a  separate  suit,  have  been  entitled  to  relief.  Bell  v.  Cureton,  3  Mylne  & 
Keen,  603,  612.  See  Hunter  v.  Richardson,  6  Madd.  R.  89.  Where  a 
person  has  been  improperly  made  a  plaintiff,  who  should  upon  the  circum- 
stances of  the  case  have  been  made  a  defendant,  the  Court  will  sometimes 
allow  an  amendment  to  be  made,  by  striking  out  the  party  as  plaintiff, 
and  making  him  a  defendant.  Aylwin  v.  Bray,  2  Young  &  Jery.  618, 
note.  And  if  the  cause  has  proceeded  to  a  hearing,  the  Court  has  some^ 
times  gone  the  length  of  decreeing  against  that  plaintiff  and  the  defend- 
ants, in  favor  of  the  other  plaintiff,  in  the  same  manner,  as  if  he  had  been 
a  co-defendant  instead  of  being  a  plaintiff.  Morley  v.  Hawke,  cited 
2  Younge  &  Jerv.  520 ;  and  Raffity  v.  King,  15  Law  Journ.  87, 93,  Mich. 
Term,  1836  ;  S.  C.  1  Keen,  R.  601,  619 ;  Janson  v.  Solerte,  2  Younge 
&  Coll.  132. 

3  Pringle  v.  Crooks,  3  Younge  &  Coll.  666.  A  quaere  is  suggested  in 
this  case,  whether  misjoinder  of  a  defendant  is  in  any  case  a  ground  for  a 
demurrer.  See  Ante,  §  203,  224,  232,  236,  237,  271,  fl-278,fl,  279, 
283,  392,  509,  630. 

EQ.   PL.  67 
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of  plaintiffs,  the  objection  ought  to  be  taken  by  de- 
murrer ;  for  if  not  so  taken,  and  the  Court  proceeds  io 
a  hearing  on  the  merits,  it  will  be  disregarded,  at  least, 
if  it  does  not  materially  affect  the  propriety  of  the 
decree.^ 


1  Trustees  of  Wateitown  v.  Cowen,  4  Paige,  R.  510 ;  Raffity  v.  King, 
6  Law  Joarn.  87,  N.  S.  Mich.  Term,  1836;  S.  C.  1  Keen,  R.  601, 
619 ;  Wilkinson  v.  Parry,  4  Ruas.  R.  272,  274 ;  Aylwin  v.  Bray,  cited 
2  Younge  &  Jerv.  518,  note ;  Mosley  v.  Lord  Hawke,  cited  2  Yoiinge  & 
Jerv.  520;  Lambert  v.  Hutchinson,  1  Beavan,  R.  277 ;  Ante,  §  237,283. 
In  the  case  of  Raffity  v.  King,  as  reported  in  the  Law  Journal,  (vol.  6, 
N.  S.  93,)  the  following  observations  are  given  as  a  part  of  Lord  Lang- 
dale's  judgment :  —  *'  As  to  the  objection  to  John  Raffity  being  made  a 
plaintiff,  I  am  not  satisfied  it  would,  under  any  circumstances,  be  consid- 
ered of  such  importance,  as  to  deprive  the  other  plaintiffs  of  the  relief 
they  are  entitled  to.  There  have  been  cases,  in  which  the  Court,  with  a 
view  to  special  justice,  has  overcome  the  difficulty  occasioned  by  a  mis- 
joinder of  plaintiffs.  Li  the  case  of  Mosley  v.  Lord  Hawke,  before  Sir 
William  Grant,  (cited  2  Younge  &  Jerv.  420,)  a  tenant  for  life  of  a  fund, 
at  whose  instigation  and  for  whose  benefit  a  breach  of  trust  had  been 
committed,  was  joined  with  the  other  plaintiffs  to  the  Bill.  The  defend- 
ant objected  to  any  relief  being  granted  in  that  state  of  the  record ;  but 
the  objection  was  overruled,  and  a  decree  was  made  against  the  defend- 
ants, and  the  ofifending  tenant  for  life,  who  was  one  of  the  plaintiflb. 
There  a^  other  cases,  which  might  be  cited  on  this  subject ;  but  it  does  not 
seem  to  be  necessary  ;  for  John  Raffity  does  not  appear  to  have  had  any 
interest  whatever,  and  he  is  a  mere  formal  party.  And  without  determin- 
ing the  effect  of  the  objection,  if  brought  forward  earlier,  I  think  it  is 
now  too  late.  If  the  objection  had  been  stated  in  the  answer,  the  plain- 
tiffs might  have  obtained  leave  to  amend  their  Bill,  and  might  have  made 
John  Raffity  a  defendant  instead  of  a  plaintiff;  for  which  there  is  the  au- 
thority of  Aylwin  v.  Bray ;  and  in  such  a  case  as  this,  where  the  objec- 
tion is  reserved  to  the  last  moment,  and  even  after  the  argument  on  the 
merits,  I  think  it  ought  not  to  prevail."  The  same  case  is  reported  on 
this  point  in  1  Keen,  R.  619,  to  the  same  effect. 
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CHAPTER  XI. 

DEMURRERS    TO   DISCOVERT. 

^  545.  Having  treated  of  demurrers  to  original  Bills 
praying  relief,  let  us  proceed  to  consider  the  grounds 
of  demurrer  to  Bills  of  Discovery ;  for  a  plaintiff  may, 
in  many  cases,  be  entitled  to  maintain  a  Bill  for  dis- 
covery merely,  although  he  could  not  maintain  a  Bill 
for  relief,  as  well  as  for  discovery.*  We  have  already 
seen,  that  in  cases,  where  the  plaintiff  is  entitled  to 
discovery  only,  if  he  goes  on  to  pray  relief,  the  whole 
Bill  is,  in  England,  held  to  be  demurrable.^  But  it 
would  seem,  that,  in  America,  the  demurrer  would  be 
good  only  to  the  relief,  and  the  plaintiff  would  still  be 
entitled  to  the  discovery.^ 

^  546.  We  have  also  seen,  that,  where  the  Bill  is 
for  discovery  and  relief,  the  defendant  may,  if  he 
pleases,  demur  to  the  relief,  and  answer  to  the  discov- 
ery. But  he  cannot  demur  to  the*  discovery  alone, 
and  not  to  the  relief,  when  the  discovery  is  merely 
incidental  to  the  relief;  for  that  would  be  to  demur, 
not  to  the  thing  required,  but  to  the  means,  by  which 
it  was  to  be  obtained.*  Therefore,  where  a  defendant 
had  demurred  to  the  discovery  sought  by  a  Bill,  for 
want  of  title  in  the  plaintiff  to  require  the  discovery ; 


1  Cooper,  Eq.  PI.  186. 

9  Cooper,  Eq.  Pk  188;  Mitf.  Eq.  PL  by  Jeremy,  183,  184;  Ante, 
^  313 ;  Roberts  v.  Clayton,  3  Anst.  R.  713 ;  Hare  on  Discov.  6,  7,  9. 

3  Ante,  $  313,  note,  441 ;  Dell  v.  Hale,  9  Yoange  &  Coll.  New  R.  1, 
3,4. 

4  Ante,  ^  313,  note,  §  441. 
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but  had  omitted  to  demur  to  the  relief  prayed,  to 
which  that  discovery  was  merely  incidental,  the  de- 
murrer was  held  bad  in  point  of  form,  and  was  over- 
ruled ;  for  the  demurrer,  being  to  the  discovery  only, 
admitted  the  title  to  relief,  and  consequently  admitted 
the  title  to  the  discovery,  which  was  only  incidental 
to  the  relief.*  It  would  give  rise  to  a  very  different 
question,  as  to  the  validity  of  a  demurrer  to  discovery, 
as  well  as  to  relief,  if  it  clearly  appeared,  that  the  dis- 
covery asked  was  of  other  distinct  matters,  not  inci- 
dental to  the  relief.^ 

^  547.  Even  in  a  Bill,  properly  before  the  Court, 
for  discovery  and  relief,  there  may  be  objections  made 
by  way  of  demurrer  to  particular  discoveries  asked, 
although  not  applicable  to  all  the  discovery.  These 
special  objections  are  reducible  to  four  principal  heads ; 
(1.)  That  the  answer  may  subject  the  defendant  to 
penal  consequences ;  (  2.)  That  it  is  immaterial  to  the 
purposes  of  the  suit ;  (3.)  That  it  would  involve  a 
breach  of  some  confidence,  which  it  is  the  policy  of 
the  law  to  preserve  inviolate ;  (4.)  That  the  matter, 
which  is  sought  to  be  discovered,  appertains  to  the 
title  of  the  defendant,  and  not  to  that  of  the  plaintiff.' 
But  as  these  objections  may  also  apply  to  the  whole 
structure  of  the  Bill,  and  to  the  discovery  sought  by  it, 
they  need  not  be  farther  examined  in  this  place,  as 
they  will  be  fiilly  considered  hereafter.^ 


1  Mitf.  Eq.  PI.  by  Jeremy,  184, 185 ;  Morgan  v.  Harris,  2  Bro.  Ch.  R. 
12;  Waring  v.  Mackreth,  Forrest,  Ex.  R.  129;  Hare  on  Discov.  4; 
Ante,  ^  312  and  note. 

9  Ante,  ^  312  and  note;  Hare  on  DiacoT.  7,  8  ;  Mitf.  Eq.  PI.  by  Jere- 
my, 184  and  notes  (m)  and  (n).  In  sach  a  case,  would  not  the  Bill  be 
open  to  objection  on  account  of  multifariousness ! 

3  Hare  on  Discov.  4. 

<  Post,  ^  572,  576  -  605. 
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^  548.  It  is  proper,  however,  to  state,  that  in  many 
cases  the  plaintiff  may  be  entitled  to  relief,  although 
he  may  not  be  entitled  to  the  discovery  sought.  And, 
in  such  a  case,  a  demurrer  to  the  whole  Bill  would  be 
obviously  incorrect ;  for  the  plaintiff  might  be  able  to 
maintain  his  Bill,  independently  of  the  discovery.^ 
The  converse  of  the  rule,  therefore,  above  stated,  that 
a  demurrer  to  the  relief  is  good  as  to  the  discovery,  if 
it  is  good  as  to  the  relief,  does  not  hold  ;  since  there 
may  be  relief  without  discovery. 

§  549.  Many  of  the  objections,  already  stated  to 
Bills  for  relief,  are  equally  applicable  to  Bills  of  Dis- 
covery. Thus,  for  example,  the  following  objections, 
already  stated,  equally  hold  to  Bills  of  Discovery  as 
they  do  to  Bills  of  Relief.  (1.)  That  the  subject  is 
not  cognizable  in  any  municipal  Court  of  Justice; 
(2.)  That  the  plaintiff  is  not  entitled  to  the  discovery 
by  reason  of  some  personal  disability ;  (3.)  That  the 
plaintiff  has  ho  title  to  the  character,  in  which  he 
sues ;  (4.)  That  the  value  of  the  suit  is  beneath  the 
dignity  of  the  Court;  (5.)  That  the  plaintiff- has  no 
interest  in  the  subject-matter,  or  no  proper  tide  to 
institute  a  suit  concerning  it;  (6.)  That,  although  the 
plaintiff  has  an  interest  in  the  subject-matter  of  the 
suit,  and  has  a  title  to  institute  it ;  yet  he  has  no  right 
to  call  upon  the  defendant  to  answer  his  demand.; 
(7.)  That  the  defendant  has  no  interest  in  the  sub- 
ject-matter of  the  suit,  which  entitles  the  plaintiff  to 
institute  it  against  him  ;  ( 8.)  That  the  object  of  the 
Bill  is  to  enforce  a  penalty  or  forfeiture.* 


1  Mitf.  Eq.  PL  by  Jeremy,  185 ;  Attorney-General  v.  Brown,  1  Swanst. 
294. 

a  Cooper,  Eq.  PL  189, 190 ;  Mitf.  Eq.  PL  by  Jeremy,  185 ;  3  Story  pa 
£q.  Jorisp.  ^  1489. 
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§  660.  Upon  many  of  these  grounds  of  demurrer,  it 
seems  unnecessary  to  add  to  the  expositions  already 
given.  Upon  a  few  of  them,  some  further  observa- 
tions and  illustrations  will  incidentally  occur  in  treat- 
ing of  other  appropriate  heads  of  demurrer  to  Bills  of 
Discovery,  technically  so  called.  Let  us  then  proceed 
to  the  consideration  of  these  heads  of  demurrer. 

§  661.  (1.)  The  first  is,  that  the  case  made  by  the 
Bill,  is  not  such,  in  which  a  Court  of  Equity  assumes 
a  jurisdiction.*  Where  a  Bill  prays  relief,  the  discov- 
ery, if  material  to  the  relief,  being  incidental  to  it,  a 
plaintiff,  showing  a  title  to  relief,  also  shows  a  case,  in 
which  a  Court  of  Equity  will  compel  a  discovery,  un- 
less some  circumstance  in  the  situation  of  the  defend- 
ant renders  it  improper.^  But,  where  the  Bill  is  for 
discovery  merely,  it  is  necessary  for  the  plaintiff  to 
show  by  his  Bill  a  case,  in  which  a  Court  of  Equity 
will  assume  jurisdiction  for  the  mere  purpose  of  com- 
pelling a  discovery.* .  This  jurisdiction  is  exercised  to 
assist  the  administration  of  justice  in  the  prosecution 
or  defence  of  some  other  suit,  either  in  the  same  .Court, 
or  in  some  other  Court.'* 

§  662.  Where  the  object  of  a  Bill  is  to  obtain  a 
discovery  to  aid  in  the  prosecution  or  defence  of  a  suit 
in  the  same  Court,  as  the  Court  has  already  jurisdic- 
tion of  the  subject-matter,  it  is  sufficient  to  state  the 
pendency  of  such  suit,  to  give  the  Court  jurisdiction 
upon  the  Bill  of  Discovery.*  But,  where  a  Bill  is 
brought  to  aid,  by  a  discovery,  the  prosecution  or  de- 
fence of  a  suit  instituted  in  another  Court,  it  must 
plainly  be  made  to  appear  upon  the  face  of  the  Bill, 

1  Mitf.  Eq.  PI.  by  Jeremy,  185.  «  Ante,  §  647. 

3  Mitf.  Eq.  PI.  by  Jeremy,  185, 186. 

«  Mitf.  Eq.  PI.  by  Jeremy,  186.  &  Ibid. 
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that  the  suit  is  of  such  a  nature,  and  for  such  olgects, 
and  under  such  circumstances,  as  will  fully  justify  the 
interposition  of  the  Court  in  compelling  the  discovery 
sought.^ 

^  553.  In  the  first  place,  then,  it  must  appear  by 
the  Bill,  that  the  suit,  for  which  this  extraordinary  aid 
by  discovery  is  sought,  is  of  a  purely  civil  nature  ;  for 
if  it  be  a  proceeding  not  purely  of  a  civil  nature,  or  if 
it  be  a  criminal  proceeding,  a  Court  of  Equity  will 
not  exercise  its  jurisdiction  to  compel  a  discovery; 
and,  if  it  is  sought  by  the  Bill,  a  demurrer  will  lie.' 
Thus,  for  example,  a  Court  of  Equity  will  not  enter- 
tain a  Bill  of  Discovery  in  aid  of  a  mandamus,  or  of  a 
quo  warranto^  or  of  a  prohibition,  or  of  an  information, 
or  of  an  indictment,  or  of  any  other  proceeding  of  a 
criminal  nature.'    And  no  discovery  will  be  enforced, 

1  It  is  not  necessary,  to  maintain  a  BiU  of  Disoovery,  that  the  suit  in 
aid  of  which  it  is  brought  should  be  a  civil  suit,  pending  in  a  domestic 
Court.  On  the  contrary,  Courts  of  Equity  will  sustain  a  Bill  of  Discov- 
ery in  aid  of  a  civil  snit  pending  in  a  foreign  tribunal,  if  the  suit  be  in  a 
country  with  which  there  is  peace,  and  the  suit  do  not  interfere  with  the 
known  public  policy  of  the  country  where  the  Bill  is  brought.  Cooper, 
Eq.  PI.  191 ;  Mitf.  Eq.  PI.  by  Jeremy,  186,  note  {q) ;  .2  Story  on  Eq. 
Jurisp.  §  1405.  But  this  has  been  recently  denied  by  the  Vice-Chancellor 
in  Bent  v.  Young,  0  Sim.  R.  180  ;  Ante,  ^  53,  note,  §  311. 

3  Mitf.  Eq.  PI.  by  Jeremy,  186  ;  Ante,  §  322 ;  Wigram  on  Discov.  81, 
2d  edit. 

3  Ante,  §  322 ;  Montague  v.  Dudman,  2  Yes.  398 ;  Wigram  on  Dis- 
cov. 4,  5,  2d  edit. ;  Attorney-General  v,  Reynolds,  1  Eq.  Abridg.  131 ; 
Bishop  of  London  v.  Fytche,  1  Bro.  Ch.  R.  96 ;  Mitf.  Eq.  PI.  by  Jere- 
my, 186,  197;  Cooper,  Eq.  PL  191,207;  Leggettr.  Postley,  2  Paige, 
R.  601 ;  2  Story  on  Eq.  Juiisp.  §  1494.  The  ground,  as  to  writs  of  man- 
damns  and  writs  of  prohibition,  seems  to  be,  that  they  are  not  strictly 
remedial  writs,  bnt  mandatory,  the  power  to  grant  which  is  vested  in  the 
Superior  Courts  of  Law,  to  be  exercised  for  great  public  purposes.  Mon- 
tague V.  Dudman,  2  Yes.  396.  Perhaps,  too,  it  may  be  suggested,  the 
nature  of  the  process  in  such  cases,  as  well  as  in  that  of  a  quo  warranto^ 
presupposes  in  each  case  some  usurpation  or  omission  of  duty,  in  the  na- 
ture of  a  charge  of  a  dereliction  of  a  public  duty.  See  Attorney-General 
r.  Reynolds,  1  Eq.  Abridg.  131.    In  regard  to  actions  at  law  for  torts,  in 
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not  only  of  the  broad,  leading  facts,  but  of  any  fact, 
the  answer  to  which  may  form  a  step  in  aid  of  a  Qrim- 
inal  prosecution,  or  in  the  defence  of  it.^ 

^  554.  In  the  next  place,  Courts  of  Equity  will  not 
interfere  in  relation  even  to  civil  rights,  and  aid  them 

general  there  seems  no  reason  to  doabt,  that  a  Bill  of  Disooyery  lies  in 
aid  of  such  an  action,  as  well  as  in  aid  of  actions  on  contract.  But  a 
very  difierent  question  arises,  where  the  tort  is  of  such  a  nature,  as  would 
hiToWe  the  party,  against  whom  the  discovery  is  sought,  in  a  discovery 
of  matters  indictable  or  criminating  himself.  In  Thorpe  v.  Macaalay,  5 
Madd.  R.  218,  it  was  held  by  the  Vice-chancellor,  in  the  case  of  a  Bill 
for  discovery,  and  for  a  commission  to  take  the  testimony  of  witnesses  in 
aid  of  a  defence  to  an  action  at  law  for  a  libel,  and  charging  matters  crim- 
inal and  indictable  against  the  plaintiff  in  the  action  at  law,  that  the  de- 
murrer was  good  to  the  discovery,  but  bad  as  to  the  commission ;  and  so 
it  was  overruled.  The  same  point  seems  to  have  been  held  in  Shackell 
V.  Macaulay,  2  Sim.  &  Stu.  79;  8.  C.  2  Russ.  R.  550,  note.  The  case 
went  to  the  House  of  Lords,  where  the  decree  ordering  a  commission  was 
affirmed.  The  Vice-Chancellor,  in  Wilmot  v.  Maccabe,  4  Sim.  R.  263, 
seems  to  have  thought,  that  the  decision  before  Lord  Eldon  and  in  the 
House  of  Lords,  justified  the  doctrine,  that  the  party  was  bound  to  make 
the  discovery  also.  His  language  is,  that  it  was  decided  *'  that  where  a 
person  brings  an  action  for  a  libel,  it  follows,  as  commensurate  with  the 
right  to  bring  the  action,  that  the  party,  who  complains,  is  bonnd  to  give 
the  diseoveryi  which  the  defendant  at  law  claims  to  have  by  his  BUI." 
On  examining  the  doctrine  held  in  the  case  in  the  House  of  Lords,  I  can- 
not find,  that  Lord  Eldon  has  anywhere  positively  affirmed,  that  the 
plaintiff  in  the  Bill  was  absolutely  entitled  to  a  discovery  of  matters, 
which  would  criminate  the  defendant.  It  is  tme,  that  there  are  aome 
intimations  in  his  language  looking  that  way.  But  the  point  was  not  be- 
fore the  House ;  and  the  sole  question  was,  whether  a  commission  ought 
to  go.  See  1  Bligh,  (N.  S.)  R.  96,  133,  134.  In  Leggett  v.  Postley,  2 
Paige,  R.  601,  it  was  expressly  held,  that  the  defendant  in  an  action  at  law 
could  not  compel  a  discovery  in  fSquity  from  the  plaintiff  at  law  in  aid  of 
his  defence,  which  would  criminate  him,  or  subject  him  to  an  indictment. 
Mr.  Hare  (on  Discov.  116)  asserts  that  it  is  no  objection  to  a  Bill  of  Dis- 
covery, that  the  matter  in  question  might  have  been  the  subject  of  an 
indictment  or  information.  But  he  relies  for  this  proposition  solely  on 
the  cases  in  4  Sim.  R.  264,  and  1  Bligh,  (N.  S.)  R.  96.  But  see  Paxton 
V.  Douglas,  16  Ves.  239;  S.  C.  19  Ves.  225;  Parkhurst  v,  Lowten,  1 

Meriv.  R.  391 ;  Southall  9. ,  1  Younge,  R.  308,  316,  317 ;  Glynn 

V.  Houston,  1  Keen,  R.  329. 

1  Cooper,  Eq.  PI.   191 ;  Claridge  v.  Hoare,  14  Yes.  65 ;  Post,  ^  67S, 
597. 
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bj  a  Bill  of  Discovery,  unless  those  rights  are  in  oon- 
troversy,  or  are  to  be  litigated  in  the  ordinary  tribunals 
of  justice.  A  Bill  of  Discovery  will  not,  therefore,  be 
sustained  in  aid  of  a  claim  or  of  a  defence  in  a  con- 
troversy before  arbitrators ;  for  they  are  the  judges  of 
the  parties'  own  choice,  and  they  must  submit  to  the 
inconveniences  of  such  an  imperfect  forum.^ 

§  555.  In  the  next  place,  in  cases  of  a  purely  civil 
nature.  Courts  of  Equity  will  not  sustain  a  Bill  for  a 
discovery,  in  aid  of  a  suit  pending  in  another  Court  of 
ordinary  jurisdiction,  if  that  Court  itself  can  compel 
the  discovery  required  ;  for,  in  such  a  case,  the  remedy 
elsewhere  is  complete,  and  the  interference  of  a  Court 
of  Equity  is  unnecessary  and  vexatious.  Thus,  where 
a  Bill,  among  other  things,  was  filed  for  a  discovery  of 
the  value  of  the  respective  real  and  personal  estates  of 
the  inhabitants  of  a  parish,  in  which  certain  church 
rates  had  been  assessed,  and  how  the  money  collected 
by  means  of  such  rates  had  been  disposed  of,  a  demur- 
rer was  allowed  ;  because  the  Ecclesiastical  Court,  in 
which  the  suit  was  depending,  and  to  which  the  ordi- 
nary jurisdiction  belonged,  was  capable  of  compelling 
the  discovery.* 

^  556.  In  the  next  place.  Courts  of  Equity  will  not 
lend  their  aid  in  favor  of  a  party,  seeking  a  discovery 
to  support  an  action,  which  is  against  public  policy.' 
Thus,  for  example,  where  an  action  was  brought  to  re- 
cover the  expenses  of  entertainments   given    by  the 


1  3  Story  on  Eq.  Jniisp.  ^  1405 ;  Cooper,  £>}.  PI.  193 ;  Hare  on  DieeoT. 
110,  130;  Wellington  v.  Mclntoeh,  3  Atk.  660 ;  Street  v.  Rigby,  6  Yes. 
831. 

s  Mitf.  Eq.  PI.  by  Jeremy,  186,  187 ;  Dana  «.  Coatee,  1  Atk.  388, 380 ; 
Cooper,  Eq.  PI.  101,  103;  3  Story  on  Eq.  Jariep.  §  1405;  Gelston  «. 
Hoyt,  1  John.  Ch.  R.  547,  548. 

3  3  Story  on  Eq.  Jnriap.  §  1406. 

EQ.   PL.  '68 


538  EQUITT   PLEADINGS.  [CH.  XU 

plaintiff,  under  an  agreement  with  the  defendant  to 
introduce  him  to  a  woman  of  fortune,  with  a  view  to 
marriage ;  and  a  discovery  was  sought  in  aid  of  that 
action,  a  demurrer  to  the  Bill  was  allowed.^ 

^  557.  So,  if  an  action  were  brought  for  expenses, 
which  would  amount  to  maintenance  at  the  Common 
Law,  a  Bill  for  discovery  in  aid  of  it  would  be  demur- 
rable.* So,  if  an  action  were  brought  to  recover  ex- 
penses of  an  election  of  a  member  of  Parliament,  a 
Bill  of  Discovery  in  aid  of  that  action  would  be  disal- 
lowed, upon  the  ground  of  being  against  public 
policy.' 

^  558.  (2.)  Secondly ;  Another  objection,  which  may 
be  taken  by  demurrer  to  a  Bill  of  Discovery,  is,  that  it 
is  brought  in  aid  of  an  action  in  another  Court,  which 
action  cannot  be  sustained.^  Hence,  if  the  plaintiff  in 
atn  action,  filing  his  Bill  for  discovery,  shows  no  inter- 
est in  the  sul^ect-matter  of  the  action,  or  the  action  it- 
self cannot  be  sustained  in  point  of  law,  (and  upon 
these  points  a  Court  of  Equity  has  a  right  to  pass 
judgment,)  no  discovery  will  be  allowed ;  for  a  Court 
of  Equity  will  not  allow  its  process  to  be  used  for  pur- 
poses not  conducive  to  the  administration  of  substantial 
rights  in  litigation  in  other  Courts.  And  the  objection 
may  be  taken  by  way  of  demurrer  to  the  Bill  seeking 
the  discovery.*     Therefore,  where  a   plaintiff*  filed  a 


1  King  V.  Burr,  3  Meriv.  R.  693.  See  Brooks  v.  Bradley,  3  Caa. 
Ch.  05. 

9  Wallifl  V.  Duke  of  PortlaDd,  3  Yea.  493,  503 ;  Cooper,  £q.  PL  194, 
195. 

3  Walsh  V.  Lord  Clive,  cited  3  Yea.  498 ;  Cooper,  Eq.  PI.  195. 

4  Cooper,  Eq.  PI.  194;  Mitf.  Eq.  PI.  by  Jeremy,  187;  Ante,  §  318, 
319. 

s  Cooper,  Eq.  PI.  194;  Hare  on  DiscoT.  43-46;  Mitf.  Eq.  PI.  by 
Jeremy,  194 ;  Lord  Kensington  v.  Mansell,  13  Yea.  340 ;  Rondeau  v. 
Wyau,  3  Bro.  Ch.  R.  134 ;  Maoaulay  v.  Shackell,  1  Bligh,  (N.  S.)  R. 
120. 
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Bill  for  discovery  merely,  to  support  an  action,  which, 
he  alleged  by  his  Bill,  he  intended  to  commence  in  a 
Court  of  Common  Law ;  although  by  his  allegations  he 
brought  his  case  within  the  jurisdiction  of  a  Court  of 
Equity  to  compel  a  discovery ;  yet  the  Court  being  of 
opinion,  that  the  case  stated  by  the  Bill  was  not  such, 
as  could  support  an  action,  a  demurrer  was  allowed.^ 
For,  unless  the  plaintiff  had  a  title  to  recover  in  an 
action  at  law,  supposing  his  case  to  be  true,  he  had  no 
title  to  the  assistance  of  a  Court  of  Equity,  to  obtain 
from  the  confession  of  the  defendant  evidence  of  the 
truth  of  the  case.* 

^  559.  And  not  only  is  it  necessary  for  the  plaintiff^ 
seeking  a  discovery  in  aid  of  an  action  at  law,  tQ 
show,  upon  the  face  of  the  Bill,  that  the  action  is 
maintainable;  but  also,  that,  upon  the  state  of  the 
pleadings,  the  discovery  would  be  material  to  sustain 
his  side  of  the  issues  raised  thereby.^  The  nature  of 
the  action  should  appear  with  reasonable  certainty,  so 
as  to  enable  the  Court  to  see  the  pertinency  of  the  dis- 
covery ;  although,  generally,  the  Court  will  presume  the 


1  Debigge  v.  Lord  Howe,  cited  3  Bro.  Cb.  R.  155;  Mitf.  £q.  PI.  by 
Jeremy,  187,  188 ;  Cooper,  £q.  PI.  104  - 196 ;  Ante,  §  319.  The  case 
of  Debigge  v.  Lord  Howe  is  yery  shortly  cited  io  3  Bro.  Ch.  R.  155,  as 
follows  :  —  "  In  Debigge  v.  Lord  Howe,  1782,  Col.  Debigge  filed  a  Bill 
against  Lord  Howe,  stating,  that  he  had  done  services  for.Government, 
and  that  Lord  Howe  had  contracted  to  pay  him,  and  praying  a  discovery 
in  order  to  found  an  action  at  law.  Lord  Howe  filed  a  demurrer,  and 
the  demurrer  was  allowed;  because  the  Court  was  of  opinion,  that  the 
case  would  not  support  the  action."  Where  the  want  of  a  good  cause  of 
action  is  apparent  on  the  face  of  the  Bill,  it  must  properly  be  taken  by 
demurrer,  and  not  by  plea ;  and  if  taken  by  plea,  the  plea  will  be  over- 
ruled. Tweedale  o.  Tweedale,  cited  Mitf.  £q.  PI.  by  Jeremy,  233, 234 ; 
Hare  on.Discov.  43,  44. 

3  Mayor  of  London  v.  Levy,  8  Ves.  398;  Mitf.  Eq.  PI.  by  Jeremy, 
187;  Cooper,  Eq.  PI.  194;  Hare  on  Discov.  43 ;  Ante,  §  318, 319;  Loiu- 
sada  V,  Templar,  2  Russ.  R.  564 ;  Ante,  §  260,  261,  319. 

3  Macaulay  v.  Shackell,  1  Bligh,  (N.  S.)  R.  96,  120. 
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suit  at  law  to  be  regularly  commenced,  where  a  right 
to  sue  appears.^ 

§  660.  The  Bill  should  also  state,  that  the  suit  b 
either  commenced,  or  contemplated  to  be  commenced, 
in  regard  to  the  subject-matter  of  the  Bill  of  Discov- 
ery ;  otherwise  it  is  demurrable.  For  it  is  a  general 
rule,  that  every  Bill  of  Discovery  must  allege,  that  the 
discovery  is  sought  in  aid  of  some  judicial  proceeding, 
commenced,  or  at  least  contemplated ;  and  Courts  of 
Equity  do  not  lend  their  aid  to  gratify  mere  curiosity, 
or  to  ascertain  facts  not  connected  with  the  purposes 
of  the  administration  of  justice.' 

§  561.  Hence  the  importance,  in  a  Bill  for  discov- 
ery, of  the  plaintiff's  unfolding  so  much  of  his  title  in 
the  action  at  law,  as  is  sulBQcient  to  establish,  that  it  is 
such,  as,  if  made  out,  will  constitute  a  good  foundation 
of  the  action.'  Not,  that  it  is  necessary,  that  the  dis- 
covery asked  should  be  such,  as  to  reach  all  the  points 
of  fact  involved  in  the  proof  and  support  of  that  title ; 
for^  it  seems,  that  a  Bill  of  Discovery  will  lie,  to  es- 
tablish any  facts  in  support  of  the  action,  although  that 
discovery  may  not  include  all  the  facts  necessary  to 
support  it.'* 

§  662.  Where  it  is  merely  doubtful,  whether  the  ac- 
tion at  law  is  maintainable  or  not,  and,  a  fortiori,  where 
it  is  a  measuring  cast,  and  upon  the  cases  at  law  the 


1  Cowan  V.  Phillips,  3  Anst.  843. 

«  Cardale  v  Walkina,  5  Madd.  R.  10  ;  Mitf.  Eq.  PI.  by  Jeremy,  186; 
Cooper,  Eq.  P].  191,  19d  ;  3  Story  on  Eq.  Jnrisp.  ^  1496;  Hare  on  Dis- 
cov.  110^119  ;  Ante,  §  321. 

8  Mitf.  Eq.  PI.  by  Jeremy,  187- 

4  Cooper,  Eq.  Pi.  195,  196  ;  Mitf.  Eq.  PL  by  Jeremy,  9,  306,  307 ; 
Brereton  v.  Gamal,  2  Atk.  241 ;  Finch  v.  Finch,  3  Yes.  492  ;  Hare  on 
Discov.  lljO;  Wigram  on  Discov.  4,5,25;  Ante,  §319,  note.  See 
Hare  on  Discov.  45,  46,  which  seems  contrary  ;  but  the  authority  there 
cited  does  not  support  the  statement  of  Mr.  Hare. 
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action  is  maintainable,  a  Court  of  Equity  will  sustain 
a  Bill  of  Discovery  in  aid  of  the  action  ;  for  it  will 
not  undertake,  in  circumstances  of  this  sort,  to  deny 
to  the  plaintiff  an  opportunity  of  taking  the  opinion  of 
the  Court  of  Law  upon  his  case ;  and  it  will  take  the 
law  to  be,  as  it  has  been  held,  until  the  Courts  of  Law 
have  revised  it.^ 

^  563.  In  regard  to  a  plaintiff,  seeking  the  aid  of  a 
Court  of  Equity  to  assist  a  defence  to  an  action, 
brought  against  him  at  law,  similar  considerations  will 
apply.  He  must  clearly  show,  upon  the  face  of  his 
Bill,  that  the  defence  would  be  good  to  the  action  at 
law ;  for,  otherwise,  the  aid  of  a  Court  of  Equity 
would  be  utterly  nugatory.^  But  it  does  not  seem 
necessary,  that  he  should  show,  that  the  action  itself 
is  sustainable  at  law,  or,  that  he  has  an  interest  in  the 
action ;  for  the  latter  may  be  presumed  in  his  favor, 
since  he  is  a  defendant ;  and  the  former  may  be  nega- 
tived by  him,  as  one  point  of  defence,  and  yet  it  might 
be  unsafe  for  him  to  rely  on  that  alone,  as  the  Court  of 
Law  might  rule  it  against  him.'  It  will  be  sufficient, 
therefore,  for  him  to  show,  that  the  point  is,  or  may  be, 
material  to  his  defence,  although  not  the  sole  point  of 
his  defence.  The  party  must  also  state  upon  the  face 
of  his  Bill,  not  only,  that  the  discovery  is  in  aid  of  a 
defence  good  at  law,  but  also  what  it  is ;  and  that, 
upon  the  state  of  the  pleadings,  the  defence  is  actually 
set  up,  and  the  discovery  is  material  upon  the  state  of 
the  pleadings ;  for,  otherwise,  the  discovery  would  be 
merely  impertinent.^ 

1  Rondeaa  v.  Wyatt,  3  Bro.  Ch.  R.  154;  Moat  v.  Scott,  3  Price,  R. 
477;  Hare  on  Discov.  43-45. 

»  Martin  v.  Nicholls,  3  Sim.  R.  458 ;  Hare  on  Discov.  43, 44 ;  Mitf.  Eq. 
PI.  by  Jeremy,  233,  234.     See  Ante,  §  259. 

3  Hare  on  Disco  v.  44,  45. 

4  Macaulay  v.  Shackell,  1  Bligh,  (N.  S.)  R.  96,  120.    See  Thorp  v. 
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^  564.  The  objections,  herein  before  stated,  to  a  Bill 
of  Discovery,  brought  either  by  the  plaintiff,  or  by  the 
defendant  to  an  action  at  law,  in  aid  of  his  action  or 
defence,  may  be  resolved  into  a  more  general  ground 
of  demurrer,  namely,  that  the  discovery  is  immaterial. 
For  immateriality,  in  its  broader,  sense,  includes  not 
only  cases,  where  the  evidence,  if  discovered,  would 
be  irrelevant  at  the  contemplated  trial ;  but  also  cases, 
where  the  evidence  would  be  nugatory,  if  admitted, 
because  there  is  no  proper  cause  of  action.  But,  gen- 
erally, immateriality  is  used  in  its  more  restrained  sense, 
as  synonymous  with  irrelevancy.* 

^  565.  It  may  be  affirmed  to  be  a  general  doctrine 
in  Equity,  that,  as  the  object  of  the  Court  in  compel- 
ling a  discovery  is,  either  to  enable  itself,  or  some  other 
Court,  to  decide  on  matters  in  dispute  between  the 
parties,  the  discovery  sought  must  be  material,  either 
to  the  relief  prayed  by  the  Bill,  or  to  some  other  suit 
actually  instituted,  or  capable  of  being  instituted.  If, 
therefore,  the  plaintiff  does  not  show  by  his  Bill  such 
a  case,  as  renders  the  discovery,  which  he  seeks,  mate- 
rial to  the  relief,  if  he  prays  relief ;  or  does  not  show  a 
title  to  sue  the  defendant  in  some  other  Court ;  or  that 
he  is  actually  involved  in  litigation  with  the  defendant ; 


Hughes,  3  Mylne  &  Ciaig,  R.  742.  It  is  obvious,  that  to  maintain  a  Bill 
for  a  discovery,  it  is  necessary  to  show,  that  the  discovery,  if  made,  can 
be  used  in  a  suit  at  law.  Therefore,  if  it  should  appear,  that  the  case 
has  been  already  decided  at  law,  as,  if  the  application  is  after  a  verdict, 
the  Bill  will  ordinarily  be  demurrable ;  for  it  then  comes  too  late.  Dun- 
can v.  Lyon,  3  John.  Ch.  R.  351;  Hare  on  Discov.  112-114;  Whit- 
more  V.  Thornton,  3  Price,  241,  248 ;  Mitf.  Eq.  PI.  by  Jeremy,  131, 132. 
There  roust  be  special  circumstances  to  justify  the  interposition  of  a  Court 
of  Equity  after  a  verdict  at  law.  Ibid. ;  Field  v.  Beaumont,  1  Swaost. 
R.  206,  209. 

1  Hare  on   Discov.  157,  160,  161 ;    Mitf.  Eq.  PL  by  Jeremy,  107, 
191,  192. 
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or  is  liaUe  to  be  so;  and  does  not  also  show,  that 
the  discovery,  which  he  prays,  is .  material  to  enable 
him  to  support  or  defend  a  suit,  he  shows  no  title 
to  the  discovery;  and  consequently  a  demurrer  will 
hold.^  Therefore,  where  a  Bill,  filed  by  a  mortgagor 
against  a  mortgagee  to  redeem,  sought  a  discovery, 
whether  the  mortgagee  was  a  trustee,  a  demurrer  to 
the  discovery  was  allowed.  For,  as  there  was  no  trust 
declared  upon  the  mortgage,  it  was  not  material  to  the 
relief  prayed,  whether  there  was  any  trust  reposed  in 
the  defendant  or  not.^  So,  where  a  Bill  was  filed  by  a 
lord  of  a  manor,  praying,  amongst  other  things,  a  dis- 
covery, whether  a  person,  applying  to  be  admitted  as 
a  tenant,  was  a  trustee,  the  defendant  demurred,  it 
being  wholly  immaterial  to  the  plaintifi*'s  case,  whether 
the  defendant  was  a  trustee,  or  not.' 

^  566.  And  where  a  Bill  was  brought  for  a  real  es- 
tate, and  sought  a  discovery  of  proceedings  in  the  Ec- 
clesiastical Court  upon  a  grant  of  administration,  the 
defendant  demurred  to  that  discovery,  the  proceedings 
in  the  Ecclesiastical  Court  being  immaterial  to  the 
plaintifPs  case.^  Again,  where  a  Bill,  to  establish  an 
agreement  for  a  separate  maintenance  for  the  defend- 
ant's wife,  prayed  a  discovery  of  ill  treatment  of  the 
wife,  to  make  her  recede  from  the  agreement,  the  de- 
fendant demurred  to  the  discovery,  which  could  not  be 
material  to  the  case  made  by  the  Bill/ 

^  567.  But,  in  general,  if  it  can  be  supposed,  that 
the  discovery  may  in  any  way  be  material  to  the  plain- 
tiff in  the  support  or  defence  of  any  suit,  the  defend- 

1  Mitf.  Eq.  PI.  by  Jeremy,  107, 191, 193,  and  cases  there  cited  ;  Cooper, 
Eq.  PL  198,  199. 
«  Mitf.  Eq.  PI.  by  Jeremy,  192. 

3  Mitf.  Eq.  PI.  by  Jeremy,  193,  193 ;  Hare  on  Discov.  161. 
*  Ibid.  5  Ibid. 
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ant  will  be  compelled  to  make  it.^  Thus,  where  a 
bishop  filed  a  Bill  against  the  patron  of  a  living  and  a 
clerk  presented  by  him,  to  discover,  whether  the  clerk 
had  given  a  bond  of  resignation,  and  the  patron  de- 
murred, because  the  discovery  either  was  such  as  might 
subject  him  to  penalties  and  forfeitures,  or  it  was  im- 
material to  the  plaintiff,  the  demurrer  was  overruled ; 
the  Court  declaring  a  clear  opinion,  that  the  bond  was 
not  simoniacal ;  but  conceiving  that  the  discovery 
might  be  material  to  support  a  defence  to  a  qaare  mr 
pedit^  upon  this  ground,  that  the  bond  put  the  clerk 
under  the  power  of  the  patron,  in  derogation  of  the 
rights  of  the  ordinary.* 

^  568.  It  may  be  added,  that  this  objection  of  imma- 
teriality may  be  to  the  whole  Bill,  or  to  a  part  of  the 
Bill,  or  to  a  part  only  of  the  intenpgatories,  or  to  a 
particular  defendant  only.  The  latter  case  may  often 
occur,  where  a  defendant  is  a  mere  formal  party,  and 
where  many  of  the  interrogatories  and  statements  in  a 
Bill  of  Discovery  may  be  wholly  irrelevant  as  to  him. 
In  such  a  case,  he  may  demur  to  the  immaterial  state- 
ments and  interrogatories  as  to  himself.' 


I  Mitf.  Eq.  PI.  by  Jeremy,  193. 

3  Mitf.  Eq.  PI.  by  Jeremy,  193  and  note.  But  probably  such  a  demur- 
rer would  now  be  sustained,  as  such  bonds  have  been  held  to  be  simonia- 
cal.  Cooper,  Eq.  PI.  194, 200 ;  S.  P.  Parkhurst  v.  Lowten,  1  MeriT.  391 ; 

Southall  V. ,  1  Younge,  R.  308,  316.    In  Wright  «.  Plumptre,  3 

Madd.  R.  486,  there  was  a  demurrer  for  immateriality  in  the  form  follow- 
ing ;  "  And  for  causes  of  demurrer,"  it  showed,  "  That  the  said  complain- 
ants have  not,  by  their  said  Bill,  made  such  a  case  as  entitles  them  to  any 
discovery  touching  the  matters  contained  in  the  said  Bill,  or  of  any  such 
matters,  or  to  the  production  thereof  sought  to  be  obtained ;  and  that  such 
discovery  and  production  are  wholly  immaterial  to  the  said  complainants, 
and  can  be  of  no  avail  for  the  purposes,  for  which  the  same  are  sought  in 
and  by  the  said  Bill ;  wherefore,"  &c. 

3  Mare  on  Discov.  159,  160,  161 ;  Agar  v,  Regent^e  Canal  Company, 
Cooper,  R.  212,  216.  The  defendant  may  decline  also  in  his  answer  to 
answer  particular  interrogatories ;  and  if,  as  to  him,  they  are  immaterial. 
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^  669.  (3.)  Thirdly ;  Another  objection,  which  may 
be  taken  by  demurrer  to  a  Bill  of  Discovery,  is,  that  the 
Bill  is  brought  by  or  against  persons,  who  are  not  par- 
ties to  the  action  at  law.^  Therefore,  where  a  Bill  of 
Discovery  was  brought  by  the  defendants  in  an  action 
at  law,  founded  on  their  acceptance  of  a  bill  drawn  by 
one  of  their  customers,  for  his  own  accomodation,  on 
them,  and  the  customer  was  joined  with  them  as  a 
plaintiff  in  the  Bill  of  Discovery,  a  demurrer  for  that 
cause  was  allowed ;  for  the  only  parties  to  the  action 
at  law  were  the  holder  on  one  side,  and  the  acceptors 
on  the  other  side  ;  and  the  holder  was  a  mere  stranger 
to  the  drawer  of  the  bill,  and  sought  no  remedy  against 
him,  and  had  nothing  to  do  with  the  private  transac- 
tions or  interests  between  the  acceptors  and  their  cus- 
tomer. The  case,  therefore,  was  a  clear  misjoinder  of  a 
party  as  plaintiff,  who  had  no  interest  in  the  suit.^  The 
same  principle  will  apply  to  a  like  Bill  of  Discovery, 
where  a  person  is  made  a  defendant  to  the  Bill,  who 
is  not  a  party  to  the  action  at  law ;  for  a  discovery  by 
such  person  cannot  be  truly  said,  in  ordinary  cases,  to 
be  material  for  the  purpose  of  the  defence  at  law.^  A 
discovery  by  him  can  be  material  only  in  the  event  of 

an  exception  for  insufficiency  in  the  answer  will  be  overruled.  Agar  v. 
Regent's  Canal  Company,  Cooper,  R.  212,  215 ;  Richardson  v.  Hulbert, 
1  Anst.  65;  Rybeit  v.  Barrell,  2  Eden,  R.  133,  134. 

1  Irving  V.  Thompson,  9  Sim.  R.  17 ;  Kerr  o.  Rew,  10  Sim.  R.  370; 
Glyn  «.  Scares,  3  Mylne  &  Keen,  459,  468,  469 ;  Queen  of  Portugal  v. 
Glyn,  1  West.  H.  of  L.  R.  258,  276. 

s  Glyn  V.  Scares,  3  Mylne  &  Keen,  450, 469  -  472 ;  Ante,  §  509 ;  Post, 
§  610,  a ;  Queen  of  Portugal  v.  Glyn,  1  West.  H.  of  L.  R.  258,  276. 

3  Glyn  V.  Scares,  3  Mylne  &  Keen,  450,  468,  460.  In  Irving  v. 
Thompson,  9  Sim.  R.  17,  the  same  doctrine  was  held.  And  it  was 
affirmed  by  Lord  Cottenham  in  Kerr  v.  Rew,  10  Sim.  R.  370,  and  by 
the  House  of  Lords  in  the  Queen  of  Portugal  v.  Gljrn,  1  West.  H. 
of  L.  R.  258, 276 ;  S.  C.  7  Clarke  &  Fin.  R.  466.  In  Glyn  v.  Scares,  1 
Younge  &  Coll.  645,  Lord  Abinger  ruled  the  contrary,  and  held  that  a 
party  in  interest  in  the  suit,  though  not  a  party  to  the  siiit  at  law,  might 

EQ.  PL.  69 
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the  suit  being  so  constituted,  as  to  raise  a  question  as 
to  the  Equities  between  the  parties.^ 

^  670.  (4.)  Fourthly ;  Another  objection,  which  may 
be  taken  by  demurrer  to  a  Bill  of  Discovery,  is,  that 
the  defendant  has  no  interest  in  the  sul^ect*matter  of 
the  controversy,  and  is  a  mere  witness.  Under  such 
circumstances,  as  we  have  already  aeen,^  he  is  not 
generally  compellaUe  to  answer  to  a  Bill  of  Discovery ; 
for  such  a  Bill  can  only  be  to  gain  evidence ;  and  the 
answer  of  such  a  defendant  cannot  be  read  against  any 
other  person,  and  not  even  against  another  defendant 
to  the  same  Bill.^  There  are  some  exceptions  to  this 
general  rule,  which  have  been  already  stated,  and 
need  not  here  be  repeated.'^  If,  however,  the  Bill 
should  state,  that  the  defendant  has,  or  claims  an 
interest,  a  demurrer  will  not  lie;  but  the  objectimi 
must  he  taken  in  another  form,  by  a  plea,  or  by  a  dis- 
claimer.^ And  here  again,  it  may  be  remarked,  that 
if  the  Bill  allege  an  interest  in  the  defendant,  that  in- 
terest must  be  set  forth  with  reasonable  certainty; 
otherwise,  the  Bill  of  Discovery  will  be  demurrable  for 
that  cause  alone.' 

be  made  a  party  to  a  Bill  of  Discovery,  although  he  might  be  used  as  a 
witness.  Thus,  for  example,  in  case  of  an  action  at  law  brought  in  the 
name  of  the  agent,  who  procured  a  policy  in  his  own  name  for  his  princi- 
pal, he  held,  that  the  principal  might  be  made  a  party  to  a  Bill  of  Dis- 
covery in  aid  of  the  defence  by  the  underwriter,  although  he  was  not  a 
party  to  the  suit,  and  might  be  a  witness  for  the  underwriter.  But  this 
decision  was  overruled  by  the  House  of  Lords  as  above  stated.  See  also 
Ante,  §  226,  a. 

1  Ibid. 

3  Ante,  §  231,  239,  262, 333;  Hare  on  Discov.  63-86. 

3  Mitf.  £q.  PI.  by  Jeremy,  186 ;  Cooper,  £q.  PI.  200;  Haie  on  Discov. 
68,  70-72;  Ante,  ^  231,  239. 

4  Ante,  $236,  323,  619;  Hare  on  DiscoV.  83-88;  Cooper,  Eq.  PI. 
201,202. 

6  Mitf.  Eq.  PL  by  Jeremy,  188;  Cooper,  Eq.  PL  200,  901 ;  Fenton  t. 
Hughes^  7  Ves.  201. 

«  Cooper,  Eq.  PL  902 ;  The  Mayor  of  London  r.  Levy,  8  Veto.  SBS^ 
406 ;  Ante,  §  248. 
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§  671.  (5.)  Fifthly;  Although  both  the  plaintiff  and 
defendant  may  have  an  interest  in  the  subject,  to 
which  the  discovery  required  is  supposed  to  relate; 
yet,  as  we  have  seen,^  there  may  not  be  that  privity 
of  title  between  them,  which  will  give  to  the  plaintiff 
a  right  of  discovery  against  the  defendant.  In  such  a 
case  •  a  demurrer  will  lie.^  Thus,  where  a  Bill  was 
filed  by  a  person,  claiming  to  be  the  lord  of  a  manor, 
against  another  person,  also  claiming  to  be  the  lord  of 
the  same  manor,  and  praying,  among  other  things,  a 
discovery,  in  what  manner  he  derived  tide  to  the 
manor ;  a  demurrer,  because  the  plaintiff  had  shown  no 
right  to  the  discovery,  was  allowed.^  For,  in  general, 
as  we  shall  presently  see  more  fiilly,  where  the  tide  of 
the  defendant  is  not  in  privity,  but  is  inconsistent  with 
the  title  made  by  the  plaintiff,  the  defendant  is  not 
bound  to  discover  the  evidence  of  the  title,  under  which 
he  claims.^ 

^  572.  (6. )  Sixthly ;  And  this  leads  us  to  the  more 
general  rule  in  Equity,  that  a  plaintiff  is  only  entided 
to  a  discovery  of  what  appertains  to,  or  is  necessary 
for,  his  own  title ;  and  he  has  no  right  to  pry  into  the 
tide  of  his  adversary.*  Hence,  upon  every  Bill  of  Dis- 
covery, the  defendant  has  a  right  to  resist,  by  demur- 
rer, any  inquiries,  which  call  upon  him  to  disclose  the 

1  Ante,  §  262,  334. 

9  Mitf.  Eq.  PI.  by  Jeremy,  189. 

3  Adderley  v.  Sparrow,  cited  Mitf.  Eq.  PI.  by  Jeremy,  189, 190 ;  Coop- 
er, Eq.  PL  197. 

*  Mitf.  Eq.  PI.  by  Jeremy,  190,  191 ;  Itie  «.  Kekewich,  3  Ves.  jr.  679. 

6  Cooper,  Eq.  PI.  197;  Mitf.  Eq.  PI.  by  Jeremy,  190,  191;  Id.  9, 
59,  53 ;  Hare  on  Diecov.  eh.  4,  p.  163-194 ;  Lady  ShaiUbury  «.  Arrow- 
amitb,  4  Yes.  71 ;  Wigram  on  Points  of  DiacoT.  p.  13-91,  §  18-27, 
let  edit. ;  Id.  p.  23-34,  ^34-46;  Id.  p.  90-127,  \  143-180;  Wigram 
on  Points  of  Discov.  2d  edit.  p.  46-260,  §  82-341 ;  Id.  p.  261-346, 
§  342-424;  Adams  V.  Fisher,  3  Mylne  &  Craig,  R.  526, 544, 546 ;  Post, 
§859. 


548  EQUITY    PLEADIIfOS.  [CH.  XI. 

nature  and  character  of  his  own  title  to  the  sulgect- 
matter  of  the  controversy.  The  doctrine  has  been 
well  snoinied  up  in  two  propositions  by  a  learned 
author.  ( 1 . )  It  is  the  right,  as  a  general  rule,  of  a 
plaintiff  in  Equity,  to  exact  from  the  defendant,  a  dis- 
covery upon  oath,  as  to  all  matters  of  fact,  which, 
being  well  pleaded  in  the  Bill,  are  material  to  the  proof 
of  the  plain tiflPs  case  about  to  come  on  for  trial,  and 
which  the  defendant  does  not,  by  his  form  of  pleading, 
admit ;  (2. )  The  right  of  a  plaintiff  in  Equity  to  the 
benefit  of  the  defendant's  oath  is  limited  to  a  discovery 
of  such  material  facts,  as  relate  to  the  plaintifTs  case ; 
and  does  not  extend  to  a  discovery  of-  the  manner,  in 
which  the  defendant's  case  is  to  be  exclusively  estab- 
lished, or  to  evidence,  which  relates  exclusively  to  his 
(the  defendant's)  case.^  These  propositions  seem 
equally  true,  whether  the  Bill  be  for  discovery  only, 
or  for  discovery  and  relief.* 


1  Wigram  on  Diacov.  21,  29,  111,  113,  147-149,  Ut  edit.;  Id.  2d 
edit.  London,  1840,  p.  15,  §  26,  27;  Id.  p.  46,  261.  The  language  of 
these  propositions  is  not  exactly  the  same  in  both  editions.  I  have  heie 
followed  that  of  the  second  edition. 

«  Wigram  on  Discov.  p.  5,  6,  ^  11,  2d  edit.  1840 ;  Id.  p.  5,  6,  let  edit. 
Mr.  Wigram 's  learned  work,  entitled  '*  Points  on  the  Law  of  Discovery," 
is  principally  employed  in  discussing  and  elucidating  these  propositions. 
It  has  already  reached  a  second  edition,  which  contains  a  thorough  re- 
vision of  the  text,  and  a  very  full  exposition  of  the  recent  authorities. 
There  are  few  professional  works,  which  will  so  well  reward  the  profound 
examination  of  students.  It  abounds  in  acute  observations,  and  is  equally 
remarkable  for  its  learning  and  ability.  The  leading  object  of  his  treatise 
is  to  assaU  the  decision  of  the  Court  in  Haidman  v,  Ellames,  5  Sim.  R. 
640 ;  S.  C.  2  Mylne  &  Keen,  732,  where  it  was  held,  that  if  a  defendant 
in  his  answer  states  the  purport  and  effect  of  a  document,  which  is  evi- 
dence  only  of  his  (the  defendant's)  case,  and  also,  in  his  answer,  refers 
to  such  document  as  in  his  possession,  the  plaintiff  has  a  right,  on  motion, 
to  have  it  produced  for  his  inspection,  although  it  does  not  relate  to  his 
(the  plaintiff's)  own  title.  The  learned  author  supposes  this  decision  to 
be  at  variance  with  the  ruje  in  Equity,  that  a  plaintiff  is  not  entitled  to  a 
discovery  of  the  defendant's  title,  or  the  proofs  of  it    Blr.  Wigram  has 
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§  673.  Upon  this  ground,  where  a  Bill  was  filed  by 
an  heir  ex  parte  matemd  against  a  general  devisee  and 
executor,  who  had  completed,  bj  a  conveyance  to  him- 
self, a  purchase  of  some  real  estate,  contracted  for  by 
die  testator  after  the  date  of  his  will,  alleging,  that 


fully  commented  on  all  the  cases.  See  Sampson  v,  Sweetenham,  5  Madd. 
R.  16 ;  Crompton  v.  Earl  Grey,  1  Younge  &  Jerv.  154 ;  Wilson  v.  Foreter, 
1  Younge,  R.  281,  282 ;  De  Sparks  v,  Montriou,  1  Younge  &  Coll.  103  ; 
Hardman  v.  Ellames,  2  Mylne  &  Keen,  732.  In  the  recent  case  of  Ad- 
ams r.  Fisher,  3  Mylne  &  Craig,  526,  648,  549,  Lord  Cottenham  affirmed 
the  doctrine  held  in  Hardman  v.  Ellames.  On  that  occasion  his  Lordship 
said ;  "  As  to  Hazdmaa  v.  Ellames,  it  is  not  very  pertinent  to  the  present 
case.  It  was  certainly  no  new  decision,  and  I  was  very  much  surprised 
to  hear  any  one  treat  it  as  such  ;  and  when  I  came  to  look  into  the  doc- 
trines laid  down  in  the  books,  I  felt  no  doubt  upon  the  subject.  Where 
a  party  has  thought  proper  to  put  his  defence  upon  a  particular  document, 
he  himself  hsTing  introduced  it  and  put  it  forward,  he  cannot  be  per- 
mitted to  make  any  representation  of  it,  however  unfounded,  which  he 
pleases ;  but  the  plaintiff  is  entitled  to  see,  whether  the  defendant  has ' 
rightly  stated  it.  It  is,  because  the  defendant  chooses  to  make  it  part  of 
his  answer,  that  the  plaintiff  is  entitled  to  see  it ;  not  because  the  plaintiff 
has  an  interest  in  it.  The  principle  is,  that  a  defendant  shall  not  avail 
himself  of  that  mode  of  concealing  his  defence.  But,  whether  that  de- 
cision be  right  or  wrong,  it  is  quite  distinct  from  the  present  case.  I 
apprehend  it  is  a  mistake  to  say,  that  the  documents  scheduled  are  part 
of  the  answer*;  the  schedule  itself  is  part  of  the  answer.  All  that  the 
plaintiff  asks  is,  that  the  defendant  may  set  forth  a  schedule  of  the  docu- 
ments. Can  you  except,  because  he  has  set  out  the  documents  in  the 
schedule  inst^  of  in  the  Billl  You  did  not  ask,  that  they  should  be 
set  out  in  the  Bill.  If  that  had  been  asked,  the  defendant  must  have  de- 
fended himself  in  the  regular  way,  and  shown,  that  he  was  not  obliged  to 
comply  with  your  demand.  But  if  the  defendant  sets  them  out  in  the 
schedule  to  his  answer,  the  question  is,  upon  the  whole  record,  whether 
the  plaintiff  has  such  an  interest  in  them  as  entitles  him  to  call  for  their 
production  ?"  In  the  same  case,  (pp.  544-547,)  the  Lord  Chancellor  in 
another  passage  fully  admitted  the  general  doctrine  contained  in  Mr. 
Wigram's  two  propositions.  Mr.  Wigram,  in  the  second  edition  of  his 
work,  has  commented  at  large  on  all  the  bearings  of  this  case.  His  ob- 
servations are  too  long  to  be  inserted  here;  and  any  abridgment  of 
them  would  have  a  tendency  to  impair  the  force,  and  obscure  the  clear- 
ness of  his  reasoning.  The  learned  reader  is  therefore  referred  to  them 
in  the  original  work.  Wigram  on  Discov.  p.  91  -  110,  §  154-  173,  2d 
edit.  1840 ;  Post,  §  859  and  note. 
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there  was  no  heir  ex  parte  paiemd^  but  that  the  devisee 
set  up  a  title  under  a  release  from  his  father,  as  heir 
ex  parte  patemd  of  the  testator ;  and  praying  a  oon* 
veyance  to  the  plaintiff;  and  seeking  a  discovery  in 
what  manner  the  father  claimed  to  be  heir  ex  parte 
pcttemdf  and  the  particulars  of  the  pedigree,  under 
which  he  claimed ;  a  demurrer  to  the  discovery  was 
allowed.* 

^  574.  So,  where  a  Bill  was  filed  by  legatees,  whose 
legacies  were  charged  on  real  estate,  for  a  discovery 
and  production  of  a  deed,  by  which,  it  was  alleged, 
the  real  estates  were  limited  to  uses,  under  which  the 
testator  was  a  tenant  in  tail  only ;  but  from  which,  as 
the  plaintiff  insisted,  it  would,  if  produced,  appear, 
that  a  small  portion  only  of  the  estate  was  so  settled, 
and  that  of  the  residue  the  testator  was  seised  in  fee  ; 
a  demurrer,  on  the  ground,  that  the  deed  in  question 
related  to  the  defendant's  title,  and  that  the  plaintiff 
had  no  interest  in  it,  was  allowed.^ 


1  Ivie  V.  Kekewich,  3  Yes.  jr.  679 ;  Mitf.  Eq.  PL  by  Jeremy,  191.    See 
Kimberley  v.  Sells,  3  John.  Ch.  R.  472. 

3  Wilson  V.  Fonter,  1  Younge,  R.  280.  Mr.  Wigram  on  Discovery,  (p. 
90-146, 1st  edit. ;  Id.  2d  edit.  1840,  p.  46-346,)  has  collected  the  author- 
itiee  bearing  on  this  point.  Mr.  Chancellor  Kent,  in  Kimberley  v.  Sells, 
3  John.  Ch.  R.  467, 472,  held,  that  a  bond  fide  purchaser,  in  poaseasion  of 
an  estate,  is  entitled  to  a  discoTcry  of  the  grounds,  on  which  his  title  is 
sought  to  be  impeached  by  the  defendants  in  the  Bill,  who  are  attempting 
to  sell  the  land  of  the  hon&fide  purchaser,  as  the  land  of  another,  under 
whom  he  derived  title.  He  relied  on  the  case  of  Metcalf  v,  Hervey ,  2  Yes. 
248,  249,  where  Lord  Hardwicke  is  reported  to  have  said ;  "  The  ques- 
tion comes  to  this ;  whether  any  person,  in  possession  of  an  estate,  aa 
tenant  or  otherwise,  may  not  bring  a  Bill  to  discover  the  title  of  a  person, 
bringing  an  ejectment  against  him,  to  have  it  set  out,  and  see,  whether 
that  title  be  not  in  some  other.  I  am  of  opinion  he  may,  to  enable  him  to 
make  a  defence  in  ejectment,  even  considering  him  as  a  wrongdoer 
against  every  body."  Lord  Redesdale  cites  the  same  case  as  authority. 
(Mitf.  £q.  PI.  by  Jeremy^  53,  54.)  Mr.  Wigram  on  Discovery,  (p.  92, 
note  (a),  1st  edit. ;  see  Id.  2d  edit.  §346-384,  p.  264-294  ;  Id.  ^379, 
p.  291-294)  denies  the  doctrine,  and  thinks  it  is  restricted  by  the  subee- 
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^  574,  a.  Even  an  heir  at  law  has  not  a  right  to  the 
inspection  of  deeds  in  the  possession  of  a  devisee,  un- 
less he  is  an  heir  in  tail  j  in  which  latter  case,  he  is 
entitled  to  see  the  deeds  creating  the  estate  tail ;  but 
no  further.^  On  the  other  hand,  a  devisee  is  entitled 
against  the  heir  at  law  to  a  discovery  of  deeds  relating 
to  the  estate  devised.* 

quent  cases.  See  Hare  on  DiscoY.  105,186-189,  190,  note  (m),  194, 
203,  211.  The  case  of  Bellwood  v,  Wetherell,  1  Yoange  &  Coll.  211, 
seems  rather  to  shake  the  authority  of  the  rule  laid  down  by  Lord  Hard- 
wicke,  as  a  general  rule,  though  it  was  distinguished  from  the  general 
class  of  cases  on  this  head.  In  Bowman  v.  Lygon,  1  Anst.  1,  Lord  Chief 
Baron  Eyre  said,  that  the  rule  of  Lord  Hardwicke  went  very  &r 
and  he  should  not  be  indined  to  follow  it  to  that  extent,  without  exam- 
ining fiurther  into  the  authority  of  the  decision.  Mr.  Hare  has  fully  dis- 
cussed this  subject,  and  has  arrived  at  a  conclusion  somewhat  different 
from  that  of  Mr.  Wigram.  A  distinction  seems  taken  in  some  of  the 
cases  between  the  right  of  the  plaintiff  in  Equity,  when  he  is  the  defend- 
ant in  the  suit  at  law,  to  insist  upon  a  discovery,  whether  the  defendant 
in  the  Bill  has  any  title,  and  the  nature  of  that  title,  and  the  right  to  a 
discovery  of  the  evidence  and  documents  in  support  of  the  title,  which 
the  defendant  asserts.  The  former  he  must  disclose ;  the  latter  he  need 
not.  See  Wigram  on  Discov.  92,  note  (e),  1st  edit.  ;  see  Id.  2d  edit. 
§  346,  p.  264  ;  Id.  §  379  -384,  p.  291-294,  1st  edit. ;  see  Id.  2d  edit. 
§  346,  p.  264  ;  Id.  §  379-384,  p.  291-294 ;  Hare  on  Discov.  ^  4,  p.  203- 
2.12.  Lord  Abinger,  in  Bellwood  v.  Wetherell,  1  Younge  &,  Coll.  216, 
seems  to  have  recognized  the  validity  of  th^  distinction.  Mr.  Wigram 
thinks,  that  the  defendant  is  bound  to  answer,  whether  he  has  any,  title  or 
not ;  but  not  to  disclose  the  nature  of  the  title,  which  he  asserts.  Wi- 
gram on  Discov.  92,  note  (e),  1st  edit. ;  Id.  2d  edit.  p.  264,  §  346.  The 
present  state  of  the  authorities  seems  to  justify  the  remark  of  Lord  Ab- 
inger in  Bellwood  v.  Wetherell,  1  Tounge  &  Coll.  215,  that,  upon  look- 
ing at  the  cases,  some  of  them  appear  extremely  embarrassed  and  contra- 
dictory, and  no  steady  principle  is  adopted  in  them. 

1  Cooper,  Eq.  PI.  ch.  1,  §  4,  p.  68,  69;  Id.  ch.  3,  §  3,  p.  197,  198; 
Shaftsbury  v,  Arrowsmith,  4  Yes.  71.  In  Shaftsbury  «.  Arrowsmith,  4 
Ves.  71,  Lord  Rosslyn  explained  the  ground  of  the  doctrine  in  favor  of  the 
heir  in  tail ;  that  it  was  removing  an  impediment  preventing  the  trial  of 
a  legal  right.  He  afterwards  added  ;  "  Permitting  a  general  sweeping 
survey  into  all  the  deeds  of  the  family  would  be  attended  with  very  great 
danger  and  mischief;  and  where  the  person  claims  as  heir  of  the  body,  it 
has  been  very  properly  stated,  that  it  may  show  a  title  in  another  person, 
if  the  entail  is  not  well  barre4."    See  2  Story  on  Eq.  Jurisp.  §  1491. 

«  Cooper,  Eq.  PI.  ch.  1,  §  4,  p.  69;  Id.  ch.  3,  §  3,  p.  197,  198 ;  2 
Fonbl.  Eq.  B.  6,  ch.  3,  ^  2 :  2  Story  on  Eq.  Jurisp.  §  1491. 
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^  574,  6.  The  reason  of  this  distinction  may  not  at 
first  view  be  apparent.  But  the  ground,  upon  which 
it  is  asserted,  is  this.  The  title  of  an  heir  at  law  is  a 
plain  legal  title.  All  the  family  deeds  together  would 
not  make  his  title  better  or  worse.  If  he  cannot  set 
aside  the  will,  he  has  nothing  to  do  with  the  deeds. 
He  must  make  out  his  title  at  law,  unless  there  are 
'  incumbrances  standing  in  his  way,  which,  indeed,  a 
Court  of  Equity  would  remove,  in  order  to  enable  him 
to  assert  his  legal  title.  But  in  the  case  of  an  heir  in 
tail,  a  will  is  no  answer  to  him ;  although  a  will  estab- 
lished is  an  answer  to  an  heir  at  law.  An  heir  in  tail 
has,  beyond  the  general  right,  such  an  interest  in  the 
deed,  creating  the  entail,  that  he  has  a  right  to  the  pro- 
duction of  it.  But  an  heir  at  law  has  no  interest  in 
the  title  deeds  of  an  estate,  unless  it  has  descended  to 
him.* 

^  574,  c.  On  the  other  hand,  a  devisee,  claiming  an 
estate  under  a  will,  cannot,  without  a  discovery  of  the 
title  deeds,  maintain  any  suit  at  law.  The  heir  at 
law  might  not  only  defeat  his  suit,  by  withholding  the 
means  to  trace  out  his  legal  title ;  but  he  might  also 
defend  himself  at  law,  by  setting  up  prior  outstanding 
incumbrances.  And  thus  he  might  prevent  the  devisee 
from  having  the  power  of  trying  the  validity  of  the 
will  at  law.^  Whether  this  distinction  is  well  founded, 
may,  perhaps,  be  thought  to  admit  of  some  question. 
That  the  devisee  should  in  such  a  case  be  entitled  to  a 
discovery  seems  plain  enough.  That  the  heir  at  law 
is  not  equally  well  entitled  to  a  discovery  of  the  deeds, 


^  Shaftalrary  v.  Arrowsmith,  4  Ves.  67,  70,  71;  9  Fonbl.  Eq.  B.  6, 
ch.  3,  §  2,  and  notes  (g),  (h);  2  Story  on  Eq.  Jurisp.  $  1492. 

*  Dachess  of  Newcastle  v.  Lord  Pelham,  8  Viner,  Abridg.  Discovery, 
M.  pi.  12;  1  Bro.  Pari.  Caa.  392;  Cooper,  Eq.  PI.  ch.  1,  §4,  p.  69; 
2  Story  on  Eq.  Jarisp.  §  1493. 
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under  which  the  estate  is  claimed,  in  order  to  ascertain 
the  extent,  to  which  he  is  disinherited,  may  not  appear 
quite  so  plain  .^ 

§  575.  (7.)  Seventhly ;  Another  objection,  which 
may  be  taken  by  way  of  demurrer  to  a  Bill  of  Discovery, 
is,  that  it  may  expose  the  defendant  to  a  penalty  or  a 
forfeiture,  or  that  it  may  compel  him  to  criminate 
himself.^     The  rule  is,  that  the  defendant  shall  not  be 


1  It  is  obyious,  that,  the  distinction  is  not  satisfactory  to  Mr.  Fon- 
blanque.  In  3  Fonbl.  Eq.  B.  6,  ch.  3,  ^  3,  note  (g),  he  says ;  "  And  an 
heir  at  law,  although  not  entitled  to  come  into  Equity  upon  an  ejectment 
Bill  for  possession ;  yet  he  is  entitled  to  come  into  Equity  to  remoye  terms 
out  of  the  way,  which  would  otherwise  prevent  his  recovering  possession 
at  law ;  and  also  has  a  right  to  another  relief  before  he  has  established 
his  title  at  law ;  namely,  that  the  deed  and  will  may  be  produced,  and 
lodged  in  proper  hands  for  his  inspection ;  for  any  heir  at  law  has  a  right 
to  discover,  by  what  means  and  under  what  deed  he  is  disinherited."  For 
this  he  relies  upon  Harrison  o.  Southcote,  1  Atk.  539,  540,  where  Lord 
Hardwicke  asserts  the  proposition  in  the  same  language ;  and  Floyer  v, 
Sydenham,  Select  Cas.  in  Ch.  2,  which  is  directly  in  point.  If  it  were 
clear,  that,  if  the  will  were  established,  the  title  of  the  heir  would  be 
gone,  the  objection  to  a  Bill  of  Discovery  by  him  might  not  be  unreasona- 
ble ;  for  then  he  would  have  no  title  to  the  estate,  and  of  coarse  no  title 
to  a  discovery  of  the  deeds  of  it.  But  it  may  depend  upon  the  very  terms 
of  the  instrument,  as  a  settlement,  or  the  boundaries  stated  in  different 
deeds,  where  the  purchase  has  been  of  different  parcels  at  difierent  times, 
whether  he  is  disinherited  or  not.  In  such  a  case  an  inspection  may  be 
very  important  to  him.  See  Cooper,  £q.  PL  ch.  3,  ^  3,  p.  198 ;  Aston 
V.  Lord  Exeter,  6  Yes.  288 ;  Hylton  v.  Morgan,  6  Yes.  294 ;  2  Story  on 
Eq.  Jurisp.  §  1493. 

s  Chaoncey  «.  Tabourden,  2  Atk.  393;  Mitf.  Eq.  PI.  by  Jeremy,  194, 
286;  Cooper,  F^q.  PI.  204,  206,  207;  2  Story  on  Eq.  Jurisp.  ^  1494 ; 
Beames,  Eq.  PI.  258-271;  March  «.  Davison,  9  Paige,  R.  580 ;  Ante, 
(  521  -  526.  Lord  Redesdale  has  summed  up  the  general  result  of  the 
authorities  on  this  subject  in  the  following  words :  —  '*  It  is  a  general  rule, 
that  no  one  is  bound  to  answer,  so  as  to  subject  himself  to  punishment,  in 
whatever  manner  that  punishment  may  arise,  or  whatever  may  be  the  na- 
ture of  that  punishment.  If,  therefore,  a  Bill  requires  an  answer,  which 
may  subject  the  defendant  to  any  pains  or  penalties,  he  may  demur  to  so 
much  of  the  Bill.  As,  if  a  Bill  charges  any  thing,  which,  if  confessed 
by  the  answer,  would  subject  the  defendant  to  any  criminal  prosecution, 
or  to  any  particular  penalties,  as  an  usurious  contract,  maintenance,  cham- 

EQ.  PL.  70 
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obliged  to  discover,  what  may  subject  him  to  a  penalty 
or  forfeiture,  or  criminal  accusation,  and  noC  what  wmt 
only.^  This  objection  has  already  been  under  coq- 
aderation  in  treating  of  demurrers  to  Bill  for  discovery 
and  relief.'  But  a  few  additional  remarks  and  illustra- 
tions seem  proper  in  this  place. 

§  576.  This  doctrine  seems  founded  on  the  great 
principles  of  constitutional  right,  settled  in  early  times 
in  England,  and  brought  by  our  ancestors  to  America, 
by  which  it  is  established,  that  no  man  is  bound  to 
accuse  himself  of  any  crime,  or  to  furnish  any  evidence 
to  convict  himself  of  any  crime.  The  maxim  of  the 
Common  Law  is ;  JVemo  teneittr  seipsum  prodere.^  It 
constituted  one  of  the  just  objections  to  the  Court  of 
Star  Chamber,  that,  in  criminal  informations,  it  com- 
pelled the  party  accused  to  answer  upon  oath  to  the 
accusation;  and  thus,  in  arbitrary  times,  became  an 
instrument  of  gross  oppression  and  injustice.^  But  the 
Court  of  Chancery  has  always  steadily  refused  to  com- 
pel any  man  to  criminate  himself,  and,  by  analogy,  to 
disclose  any  fact,  which  will  subject  him  to  a  penalty 
or  forfeiture ;  and  it  has  thus  assisted  in  carrying  into 
complete  effect  the  benign  maxim  of  the  Common  Law 
above  alluded  to.'  So,  that  it  is  the  just  boast  of 
Lord    Hardwicke,  that  the  general  rule,  established 


perty,  simony.  And  in  such  oases  if  the  defendant  is  not  obliged  to  an- 
swer the  facts,  he  need  not  answer  the  cireamstanees,  though  they  haye 
not  such  an  immediate  tendency  to  criminate."  Mitf.  £q.  PI.  by  Jere* 
my,  194,  105,  and  the  cases  there  cited.  Mr.  Raithby,  in  his  leaned 
note  to  Bird  «.  Hardwicke,  1  Vem.  110,  note  (1),  has  collected  the  great 
body  of  the  authorities  on  this  subject. 

1  Harrison  v.  Southcote,  1  Atk,  530 ;  Post,  $  597. 

A  Ante,  $  534,  585. 

9  Attomey-Greneral «.  Duplessis,  Parker,  R.  150. 

4  Cooper,  Eq.  PI.  SOS,  303 ;  Han  on  Diacor.  131  -  156 ;  Beame8,Eii. 
PI.  258-370. 

ft  See  3  Blai^.  Gomm.  100,  101. 
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with  great  justice  and  tenderness  in  the  law  of  Eng- 
land, is  fully  recognized  and  acted  on  in  Courts  of 
Equity,  that  no  person  shall  be  obliged  to  discover, 
what  may  tend  to  subject  him  to  a  penalty  or  punish- 
ment, or  to  that,  which  is  in  the  nature  of  a  penalty  or 
punishment.^ 

^  577.  The  doctrine  is  not  confined  to  cases,  where 
the  question  or  answer  has  a  direct  tendency  to  crimi- 
nate the  defendant,  or  to  expose  him  to  a  penalty  or 
forfeiture ;  but  it  goes  farther,  and  protects  him  from 
answering  any  question,  which  may  form  a  link  in  the 
chain,  by  which  such  a  case  is  to  be  established.'  For 
it  has  been  well  observed  by  an  eminent  Judge,  that 
in  no  stage  of  the  proceedings  in  a  Court  of  Equity 
can  a  party  be  compelled  to  answer  any  question  ac^ 
cusing  himself,  or  any  one  of  a  series  of  questions,  that 
has  a  tendency  to  that  effect ;  the  rule  in  these  cases 
being,  that  the  defendant  is  at  liberty  to  protect  him- 
self against  answering,  not  only  the  direct  question, 
whether  he  did  what  was  illegal ;  but  also  every  ques- 
tion, fairly  appearing  to  be  put  with  a  view  of  drawing 
from  him  an  answer,  containing  nothing  to  affect  him, 
except  that  it  is  one  link  in  a  chain  of  proof,  that  is  to 
ajflect  him.'    The  rule  is  carried  even  to  a  greater  ex- 

1  HarrisoD  «.  Southcote,  8  Ves.  394. 

»  Southa]!  r.  ,  1  Tounge,  R.  308,  317;  Paxton  v,  Douglas,  16 

Ves.  R.  S43 ;  S.  C.  19  Ves.  825 ;  Mitf.  Eq.  PL  by  Jeremy,  194 ;  Coop- 
er, Eq.  PL  803,  804 ;  Channcey  v.  Tabourden,  3  Atk.  398 ;  Lee  v.  Read, 
SBeavan,  R.381. 

3  Lord  Eldon  in  Paxton  v.  Donglas,  19  Vee.  837 ;  S.  C.  16  Ves. 
839;  Ex  parte  Symes,  11  Ves.  685 ;  East  India  Company  v.  Campbell,  1 
Ves.  846;  Lee  v.  Read,  6  Beavan,  381.  In  this  case  Lord  Laogdale 
said ;  "  As  to  the  principle  npon  which  the  Court  acts  in  these  cases, 
there  is,  I  apprehend,  no  doubt  whatever.  A  defendant  is  not  to  be  called 
upon  to  discover  the  principal  tact,  or  any  one  of  a  long  series  or  chain  of 
ftuBts  which  may  contribute  to  establish  a  criminal  charge  against  himself. 
He  may  protect  himself  by  demurrer,  plea,  or  answer,  or  in  any  way  i^ 
which  he  can  bring  the  matter  fairly  under  the  consideration  of  the  Court. 
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tent,  that  the  defendant  cannot,  by  his  own  agreement, 
waive  the  benefit,  for  the  law  places  it  around  him  for 
his  protection.^ 

^  578.  It  has  been  also  remarked,  that  it  is  imprac- 
ticable to  lay  down  any  general  rule,  as  to  the  extent 
to  which  collateral  questions,  asked  in  a  Bill,  may  in- 
volve the  objection  last  above  stated.     The  varieties 


It  being  a  right  to  protection  given  to  him  by  the  law,  I  apprehend  he  can- 
not, by  any  agreement,  deprive  himself  of  the  benefit  of  it.  The  point 
comes  before  me  rather  suddenly  this  morning ;  but  I  think  I  recollect  a 
case  in  which  it  was  held  that  a  defendant  cannot  make  an  agreement  by 
which  he  is  to  deprive  himself  of  that  right  to  protection  which  by  law  he 
is  entitled  to.  If  that  be  so,  he  might,  under  his  hand  and  seal,  have  cove- 
nanted to  put  in  a  full  and  perfect  answer  to  every  interrogatory,  and  yet, 
after  having  done  that,  he  might  claim  the  protection  of  the  law  of  this 
Court,  in  respect  of  the  discovery  required  of -him.  To  what  extent  that 
may  go,  it  is  not  necessary  for  me  to  state  upon  the  present  occasion ;  be- 
cause all  that  has  happened  here  is,  that  afler  the  indictment  was  prefer- 
red the  defendants  obtained  an  enlargement  of  the  time,  which  they 
agreed  should  be  peremptory.  For  any  thing  I  can  see  here, — for  any 
thing  that  has  been  argued  or  alleged  to  the  contrary,— there  is  not  one 
fact  in  this  Bill  which  must  not  necessarily  be  prored  at  the  hearing  of 
that  indictment.  It  has  been  argued,  that  possibly  it  might  not  be  so  ;  but 
all  the  facts  stated  both  in  the  original  and  amended  Bill,  so  far  as  I  have 
heard  them,  are  facts  which  constitute  part  of  the  narrative,  and  of  that 
statement  of  circumstances  which  must  necessarily  be  brought  before  the 
jury  upon  the  trial.  Now  if  this  be  so,  the  defendants  might  undoubted- 
ly protect  themselves  in  this  suit,  by  stating  that  there  was  a  criminal 
prosecution  pending  against  them,  and  that  they  could  not  answer  any 
one  of  the  facts  stated  in  this  Bill,  without  contributing  towards  the  estab- 
lishment of  that  criminal  charge.  The  question  is,  whether,  under  the 
circumstances  of  the  case,  they  are  at  all  bound  to  do  that ;  and  I  cannot 
agree  with  the  plaintiff's  counsel,  that  the  rule  laid  down  in  these  eases 
must  be  extended  to  any  case  whatever,  or  that  we  shall  have  defendants 
coming  here  every  day  and  asking  an  enlarged  time  to  answer,  because, 
forsooth,  there  might  be  some  criminal  charge  at  the  same  time  brought, 
or  about  to  be  brought,  the  prosecution  of  which  would  be  &cOitated  by 
the  discovery  made  to  the  Bill.  That  is  not  the  case  here.  The  ease  is, 
that  an  indictment  has  been  actually  preferred  since  the  commencement  of 
the  proceedings  here  pending,  and  at  the  very  time  the  defendants  are 
called  upon  to  put  in  an  answer,  which  must  necessarily  discover  those 
very  matters  which  will  be  in  issue  at  the  trial." 
I  Lee  V.  Read,  5  Beavan,  R.  381,  386. 
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of  circumstancesy  which  may  arise  in  the  course  of 
human  transactions,  are  infinite,  and  there  are  few,  if 
any  facts,  which  may  not,  in  some  conceivable  case, 
form  a  natural  or  an  accidental  ingredient  in  the  evi- 
dence of  a  crime.^  In  many  cases  the  line  of  distinc- 
tion may  be  very  clear  between  the  questions,  which 
are  within  the  reach  of  the  objection,  and  those, 
which  are  without  it.  But  in  others,  the  line  must  be 
extremely  obscure ;  and  the  rule  to  be  applied  must 
rest  upon  the  exercise  of  a  sound  discretion  under  all 
the  particular  circumstances  of  the  case  before  the 
Court.^     Thus,  for  example,  considering  to  what  an 


1  Hare  on  Discov.  154, 155. 

^  Lord  EHdoo,  in  commenting  on  this  subject,  in  Paxton  v.  Douglas, 
19  Yes.  S98,  used  the  following  language :  —  "I  have  looked  into  all  the 
cases  ;  and  I  find  the  distinctions  between  questions,  supposed  to  have 
a  tendency  to  criminate,  and  questions,  to  which  it  is  supposed  answers 
may  be  given,  as  having  no  connection  with  the  other  questions,  so  very 
nice,  that  I  can  only  say,  the  strong  inclination  of  my  mind  is  to  protect 
the  party  against  answering  any  question,  not  only,  that  has  a  direct  ten- 
dency to  criminate  him,  but  that  forms  one  step  towards  it ;  and  that,  as 
these  interrogatories  are  framed,  this  party  cannot  be  compelled  to  an- 
swer." The  Vice-Chancellor  (Sir  A.  Hart),  in  Green  r.  Weaver,  1  Sim. 
R.  426,  used  the  following  language :  —  '*  Now,  that  the  rule  of  a  Court 
of  Equity  is,  that  a  man  shall  not  be  compelled  to  answer  to  any  facts 
which  may  tend  to  criminate  him,  or  subject  him  to  penalties  or  forfeit- 
ures, is  undeniable.  But  the  due  application  of  this  rule  to  the  circum- 
stances of  individual  cases,  has  been,  at  all  times,  a  matter  of  much  con- 
troversy ;  and  so  much  so,  that,  I  believe,  not  less  than  one  hundred  cases 
are  to  be  found  in  the  Reports,  in  which  the  question  was,  whether  the 
defendant  was,  or  not,  bound  to  give  the  discovery  sought  for.  The  due 
application  of  the  rule  to  the  present  case,  is  that,  which  I  have  labored 
to  arrive  at."  He  afterwards  added  ;  '*  The  reasoning  of  Lord  Eldon, 
in  the  cases  of  the  East  India  Company  v.  Neave,  and  Paxton  v.  Doug- 
las, implies,  that  he  assents  to  the  principle,  that  a  man  may,  by  his  con- 
duct, incur  an  obligation  to  discover  the  facts,  although  that  discovery 
may,  incidentally,  subject  him  to  pecuniary  obligations.  Paxton  v. 
Douglas  has  been  a  good  deal  relied  upon  by  the  other  side ;  and  I  am 
free  to  confess,  that  that  case  did  perplex  me  excessively  by  some  of  the 
dicta  laid  down  by  that  great  Judge ;  for  he  went  there  to  the  extent  of 
stating,  not  only,  that  a  man  should  not  make  a  discovery,  that  would 
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extent  the  doctrine  of  the  Coarts  of  Common  Law  of 
late  years  has  gone,  with  reference  to  criminality  by 
combination  and  conspiracy,  it  would  be  difBcult  to 
extract  from  the  apparent  grasp  of  that  doctrine,  nine 
tenths  of  the  Bills  in  Equity,  which  charge  comlnna- 
tion  and  conspiracy.^  Yet  every  such  allegation  is 
always  answered  by  the  defendants ;  and  indeed  seems 
ordinarily  required,  as  necessary,  or  at  least  as  proper 
in  every  answer.  Some  illustrations  of  this  difficulty 
have  already  been  incidentally  introduced,  and  some 
will  occur  in  the  subsequent  remarks. 

^  579.  With  these  principles  in  view,  let  us  now 
proceed  to  the  consideration  of  the  different  branches 
of  the  foregoing  objection.  And  first,  in  regard  to 
penalties  and  forfeitures.  Here,  as  we  have  seen,  the 
objection  may  be  taken  by  demurrer,  not  only  to  a 
discovery  of  what  may  directly  subject  the  party  to  a 

subject  himself  directly  to  penalty  or  criminal  prosecution ;  bat  that  every 
question  leading  incidentally  to  that  conclusion  would  be  likewise  equally 
objectionable.  Now,  when  one  comes  to  look  at  that,  as  a  proposition 
unexplained,  one  cannot  help  seeing,  that  the  true  principle  of  a  Bill  in 
Equity  is,  that  every  statement  of  fact  in  eyery  Bill  ought  to  be  inciden- 
tally leading  to  the  same  conclusion,  ultimately,  as  the  prayer  of  the  Bill 
does  lead  to  ;  for  the  fact  is  either  conducive  to  the  general  result,  or  it  is 
unimportant  and  irrelevant.  But  I  take  Lord  Eldon  to  have  meant,  (and 
which  perhaps  is  not  very  fully  explained  in  the  Report,  and  which  satis- 
fied my  mind  a  good  deal,)  not  that  every  fact,  which  may  lead  to  the 
effect  of  subjecting  a  defendant  to  a  penalty,  is  objectionable  ;  hot,  where 
the  sole  gist  or  object  of  the  suit  is  to  convict  a  man  in  a  penalty,  where 
there  would  be  no  other  purpose,  but  to  have  relief  in  a  Court  of  Equity 
on  the  footing  of  penalty,  that,  as  a  Court  of  Equity -does  not  relieve  on 
penalty,  it  will  not  give  any  incidental  discovery.  That  is  the  way  I 
reconcile  and  get  rid  of  the  dicta  laid  down  in  Paxton  v.  Douglas.  But, 
however,  when  one  looks  at  what  Lord  Eldon  did,  in  point  of  declaration, 
in  the  other  cases,  and  most  especially  in  the  case  of  Ex  parte  Dyster, 
one  cannot  help  thinking,  that  he  could  not  have  intended  to  lay  down 
the  doctrine  in  a  general,  unrestricted  manner."  See  also  Ex  parte 
Symes,  11  Ves.  525. 

1  Mayor  of  London,  v.  Levy,  8  Ves.  404 ;  Mitf.  Eq.  PI.  by  Jeremy, 
40,  41 ;  Ante,  §  30  and  note ;  Chetwynd  o.  Lindon,  2  Ves.  450. 
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penalty  or  forfeiture,  bat  to  a  discovery  of  what  may 
have  a  tendency  to  the  same  effect.^  Thus,  for  ex* 
ample,  if  a  daughter  is  to  forfeit  her  portion,  in  case 
she  marries  without  consent  of  her  parent,  or  another 
party ;  or  if  a  widow  is  to  forfeit  her  jointure,  or  other 
provision  under  a  will,  in  the  event  of  her  marrying 
again ;  each  of  them  may  demur  to  a  Bill  of  Discovery, 
brought  to  discover  the  fact  of  a  marriage,  which 
would  occasion  the  forfeiture.* 


^  Ante,  §  521,  522 ;  Attorney-Genera)  v.  Lacas,  2  Hare,  R.  566. 

s  Cooper,  Eq.  PI.  206,  207 ;  Wrottesley  v.  Be&dish,  3  P.  Will.  236 ; 
Channcey  o.  Tabourden,  2  Atk.  393 ;  Chauncey  v.  Fenhoullet,  2  Ves. 
265;  Taylor  v.  Ruddmen,  2  Ch.  Cas.  241 ;  Monnins  v.  Monnins,  2  Cb. 
Rep.  68 ;  Mitf.  Eq.  PI.  by  Jeremy,  107 ;  Attorney-General  v.  Daplessie, 
Parker,  R.  157-160,  where  many  of  the  eases  are  coUeeted;  Hare  on 
Discov.  140-  144.  A  Tery  nice  distinction  has  been  taken  on  this  sub- 
ject, namely,  between  the  case  of  a  devise  with  a  condition  of  forfeiture 
npon  marriage,  and  a  devise  with  a  limitation  over  in  ease  of  marriage. 
In  the  former  case»  the  demorrer  is  good ;  in  the  latter,  it  is  said,  that  it 
b  bad.  Thus,  where  a  man  by  will  gave  an  estate  to  his  wife,  whilst  she 
continued  a  widow,  with  a  limitation  over  in  case  of  her  second  marriage ; 
and  the  remainder-man  filed  a  Bill  against  the  widow  to  compel  a  discov- 
ery of  her  second  marriage ;  Lord  Talbot  ovenuled  a  demurrer  to  the 
discovery,  upon  the  ground,  that  it  was  not  a  case  of  forfeiture,  but  of  a 
conditional  limitation.  (See  the  case  cited,  2  Atk.  393.)  Lord  Hard- 
wicke  seems  to  have  admitted  the  distinction.  Boteler  v.  AUington, 
3  Atk.  457 ;  Mitf.  Eq.  PI.  by  Jeremy,  197, 198,  286, 287 ;  Jordan  v.  Hoi- 
combe,  Ambl.  R.  209 ;  Chauncey  v.  Tabourden,  2  Atk.  393 ;  Lucas  v. 
Evans,  3  Atk.  259 ;  Chauncey  v.  Fenhoullet,  2  Ves.  265.  But  where  a 
devise  was  to  a  wife  during  her  widowhood,  and  if  she  should  marry 
again,  then  to  a  daughter,  provided  that  if  the  wife  married  and  survived 
the  daughter,  the  estate  should  return  to  her ;  Lord  Hardwicke  held,  that 
a  demurrer  to  the  discovery  was  good  ;  because  the  remainder  over  was 
in  effect  limited  to  a  marriage  in  the  lifetime  of  the  daughter,  and  there- 
fore was  by  way  of  forfeiture.  Jordan  v.  Holcombe,  Ambl.  R.  209,  210. 
The  tmth  is,  that  in  all  these  cases,  the  discovery  in  effect  sought  to  es- 
tablish a  forfeiture ;  and  the  limitation  over  was,  in  Chauncey  v,  Fenhoul- 
let, 2  Ves.  265,  held  by  Lord  Hardwicke  not  to  change  the  right  of  the 
defendant  to  protect  herself  from  a  discovery.  I  cannot  but  think  with 
Mr.  Beames  (Beames,  Eq.  PL  265-267),  that  the  distinction  is  wholly 
unsatisfactory.  Mr.  Raithby  seems  equally  dissatisfied  with  the  distinc- 
tion.   See  Raithby's  note  to  Bird  v.  Hardwicke,  1  Vem.  R.  110;  Mitf. 
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^  580.  Upon  the  same  ground,  where  the  lessee  is 
restrained  from  assigning  his  lease  without  license, 
upon  the  pain  of  a  forfeiture  thereof,  a  demurrer  will 
lie  to  a  Bill  of  Discovery  filed  against  him,  to  compel 
him  to  discover,  whether  he  has  made  such  an  assign- 
ment without  license.^  So,  if  a  Bill  is  brought  for  a 
discovery  of  waste  done  by  a  tenant,  a  demurrer  will 
lie,  unless  the  penalty  or  forfeiture  attached  thereto  is 
waived.^  So,  if  a  Bill  should  seek  a  discovery  of  any 
matter,  which  would  subject  the  defendant  to  the  for- 
feiture or  loss  of  any  office  or  firanchise  held  by  him 
by  a  process  of  quo  voarranto  ;^  or  which  would  subject 
him  to  the  loss  of  a  seat  in  Parliament ;  *  in  either 
case  it  would  be  demurrable. 

^  581.  Upon  the  same  ground,  where  a  Bill  was 
brought  by  an  underwriter  on  a  policy  of  insurance, 
suggesting  a  fraudulent  loss  of  a  ship,  and  that  the 
ship  was  bound  from  Ireland  to  a  port  in  France,  with 
wool  on  board,  and  praying  for  a  discovery  of  the 
goods,  which  were  on  board ;  it  was  held,  that  as  such 
exportation  of  wool  was  within  the  prohibition  of  an 
act  of  Parliament,  which  would  subject  the  defendant 
to  penalties  or  forfeitures,  he  was  not  bound  to  answer 

Eq.  PI.  by  Jeremy,  197,  198 ;  Cooper,  Eq.  PI.  207.  But  a  Bill  .to  dis- 
cover a  promise  of  marriage,  in  aid  of  an  action  for  a  breach  of  the  prom- 
ise, does  not  seem  liable  to  the  same  objection ;  for  it  is  merely  for  the 
discovery  of  a  contract.  Vaaghan  v.  Aldridge,  Forrest,  Exch.  R.  43 ; 
Cooper,  Eq.  PI.  204 ;  Heathcote  v,  Fleete,  2  Vem.  442 ;  Morse  ».  Buck- 
worth,  2  Vem.  443;  Hare  on  Discov.  146,  147. 

1  Mitf.  Eq.  PI.  by  Jeremy,  197 ;  Cooper,  Eq.  PI.  207 ;  Uxbridge  t. 
Staveland,  1  Ves.  56 ;  Lansing  v.  Pine,  4  Paige,  R.  639. 

9  Mitf.  Eq.  PI.  by  Jeremy,  197 ;  Chauncey  v.  Tabonrden,  2  Atk.  393 ; 
Boteler  v.  Allington,  3  Atk.  467 ;  Fane  v,  Atlee,  1   Eq.  Abridg.  77, 

pi.  15. 

3  Cooper,  Eq.  PI.  207 ;  Attorney-General  t.  Reynolds,  1  Eq.  Abridg. 
131 ;  Mitf.  Eq.  PI.  by  Jeremy,  197 ;  Ante,  §  653. 

*  Cooper,  Eq.  PI.  207;  Honeywood  v,  Selwin,  3  Atk.  276. 
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the  Bill  oa  this  point ;  because  the  discovery  might 
have  a  tendency  to  criminate  himself.^ 

§  582.  So,  if  a  Bill  should  be  brought  to  set  aside 
an  usurious  contract,  and  in  the  interrogatory  part  it 
should  ask  the  defendant,  what  rate  of  interest  Ke 
agreed  to  take ;  the  defendant  would  have  a  right  to 
demur  to  the  discovery  thus  sought ;  for  he  could  not 
set  forth,  what  interest  he  agreed  to  take,  without  dis- 
covering, at  the  same  time,  the  very  interest  he  had 
taken.' 

^  583.  Upon  the  same  ground,  a  defendant  may,  in 
the  same  manner,  demur  to  a  discovery,  which  may 
subject  him  to  any  thing  in  the  nature  of  a  penalty  or 
forfeiture.  As,  for  example,  where  (before  the  stat- 
ute of  18  Geo.  IIL,  ch.  60)  a  discovery  was  sought, 
whether  the  defendant  was  educated  in  the  Popish  re- 
ligion, by  which  he  might  have  incurred  the  incapaci- 
ties stated  in  the  statute  of  11  and  12  Will.  III.,  ch.  4, 
the  Bill  was  held  demurrable.'  For  it  was  said,  that 
under  the  rule,  that  a  man  is  not  obliged  to  accuse 
himself,  is  implied,  that  he  is  not  bound  to  discover  a 
disability  in  himself;  and  there  is  no  difference  be- 
tween the  forfeiture  of  a  thing  vested,  and  a  disability 
to  take  a  thing,  inflicted  as  a  penalty.^  Nor  is  the 
protection  limited  to  the  party  himself ;  but  it  extends 
to  persons  claiming  under  him,  whether  they  are  dev- 

1  Dunealf  v.  Blake,  1  Aik.  53 ;  Mr.  Raithby's  note  to  Bird  v.  Hard- 
wicke,  1  Vem.  110,  note  (1),  HI ;  Mit£.  Eq.  PL  by  Jeremy,  285,  286  ; 
Attorney-General  v.  Greener,  Parker,  R.  279. 

9  ChauDcey  v.  Tabourden,  2  Atk.  393 ;  Earl  of  Suffolk  v.  Green,  1 
Atk.  450. 

3  Mitf.  £q.  PI.  by  Jeremy,  198,  286 ;  Jones  v.  Meredith,  Com.  R. 
661, 670-672 ;  Raithby's  noto  to  Birdu.  Hardwicke,  1  Vem.  110 ;  Wynn 
9.  Doughty,  2  Eq.  Abridg.  77. 

4  Smith  9.  Read,  1  Atk.  526  ;  Attorney-General  «.  Dupleasia,  Parker, 
R.  157, 158. 

£Q.  PL.  71 
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isees,  or  are  purchasers ;  for  they  are  entitled  to  the 
same  privileges,  and  take  the  estate  under  the  same 
circumstances.* 

^  584.  Upon  a  similar  ground,  it  has  been  held,  that 
a  demurrer  lies  to  a  Bill  against  a  clergjmian  to  dis^^ 
cover,  whether,  after  institution  to  one,  he  has  not  been 
^  presented  to  a  second  living,  whereby,  under  the  stat- 
ute of  21  Henry  VIII.,  the  first  benefice  would  have 
become  void ;  for  it  is  in  the  nature  of  a  forfeiture.* 
So,  where  a  Bill  is  brought  against  a  bankrupt  to  dis- 
cover, whether  he  has  not  committed  acts  of  bankrupt- 
cy, the  same  objection  may  be  taken  by  demurrer ;  for 
the  proceedings  against  him  under  the  bankrupt  laws 
are  in  the  nature  of  a  penalty ;  and  he  shall  not,  in 
such  a  case,  be  compelled  to  say,  whether  he  intended 
to  defraud  his  creditors.'  But  he  may  be  compelled 
to  answer,  whether  he  has  traded,  or  not.* 

585.  For  the  same  reason,  where  a  Bill  of  Discov- 
ery was  brought  against  a  defendant,  requiring  him  to 
discover,  whether  he  was  married,  or  had  any  issue 
male,  or  gave  out,  that  he  had  such  ;  it  was  held,  that 
the  party  was  not  bound  to  discover,  whether  he  was 
married,  or  not ;  or  whether  he  had  illegitimate  issue 
or  not ;  for  that  might  subject  him  to  ecclesiastical 
censures.'  But  he  was  bound  to  answer,  whether  he 
had  legitimate  issue,  or  not ;  for  that  would  not  subject 
him  to  any  such  censures.' 


1  Smith  V.  Read,  1  Atk.  526 ;  Harrisoo  o.  Soathcote,  1  Atk.  528,  538, 
539;  S.  C.  S  Yes.  389,  395;  Boteler  v.  Allington,  3  Atk.457;  Parkhunt 
V.  Lowten,  1  Meriv.  R.  391. 

3  Boteler  v.  Alliagton,  3  Atk.  457 ;  Mitf.  £q.  PL  by  Jeremy,  198. 

3  Chambers  v.  Thompson,  4  Bro.  Ch.  R.  434,  aod  Mr.  Belt's  note  (3). 

<  Ibid. 

5  Finch  V.  Finch,  2  Yes.  491,  493 ;  Mitf.  £q.  PI.  by  Jeremy,  197,285 ; 
Cooper,  £q.  PI.  205;  Beames,  Pi.  in  Eq.  261,  264,  265  ;  Brownsword  r. 
Edwards,  2  Yes.  243,  245 ;  Post,  §  588. 

6  n>id. 
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^  586.  The  same  reasoning  would  seem  to  apply  to 
the  case  of  a  defendant,  who  should  be  called  upon  by 
a  Bill  to  discover,  whether  he  is  an  alien,  or  not,  where- 
by he  would  be  deprived  of  an  estate  then  vested. 
.And  it  was  accordingly  so  held  by  Lord  Hardwicke.* 
But  it  has  been  since  held  otherwise  by  the  House  of 
Lords,  upon  the  ground  that  the  legal  disability  or  in- 
capacity  of  an  alien  is  not  a  penaJty  or  a  forfeiture ; 
for  a  penalty  or  forfeiture  is  inflicted  for  some  act  or 
neglect ;  but  the  disability  of  an  alien  to  hold  lands 
arises  from  the  policy  of  the  law,  without  any  such  act 
or  neglect.* 


1  FiDch  V.  Finch,  2  Ves.  494. 

3  Attorney-General  v.  Duplessis,  Parker,  R.  144,  158,  163,  164;  S.  C. 
2  Yes.  286 ;  Mitf.  £q.  PI.  by  Jeremy,  286  ;  De  Hourmelin  v.  Sheldon,  1 
Bearan,  R.  79,  91.  See  also  Smith  v.  Read,  1  Atk.  527  ;  S.  C.  cited 
Parker,  R.  157.  This  distinction  between  the  cases  of  a  disability  from 
alienage,  and  a  disability  imposed  by  statute,  does  not  seem  to  be  founded 
upon  grounds  entirely  satisfactory.  In  each  case,  the  effect  of  the  dis- 
covery is,  to  seek  a  forfeiture  of  an  estate  already  vested.  Lord  Hard- 
wicke,  on  one  occasion  (Smith  v.  Read,  1  Atk.  427),  said,  '*  that  there  is 
no  difference  between  a  forfeiture  of  a  thing  vested,  and  a  disability  to 
take  inflicted  as  a  penalty."  Yet  he  added  in  the  same  case ;  "  In  the 
cases  of  aliens,  bastards,  &c.,  there  is  a  difference,  where  the  disability 
arises  from  the  rules  of  law,  and  where  it  is  imposed  as  a  penalty."  Is 
not  the  forfeiture  of  an  estate  taken  by  an  alien,  in  substance,  a  penalty 
for  his  assuming  to  purchase  and  hold  real  estate?  Lord  Redesdale 
(Mitf.  £q.  PI.  by  Jeremy,  197)  admits  the  existence  of  the  distinction, 
stating,  that  a  discovery  may  be  required  of  a  matter,  which  would  show 
the  defendant  incapable  of  having  any  interest  or  title.  But  that  would 
seem  to  apply  to  the  case  of  Papists,  as  well  as  of  aliens.  See  also  Hare 
on  Discov.  145- 147.  Mr.  Beames  dissents  from  the  doctrine ;  and  makes 
the  following  important  suggestions :  —  "  This  leads  us  to  notice  a  farther 
qualification  of  the  general  rule,  arising  out  of  the  discussions,  which 
took  place  in  the  case  just  alluded  to.  Upon  an  information  on  behalf  of 
the  Crown  in  order  to  discover,  whether  the  defendant  were  an  alien,  &c., 
it  was  resolved,  that  the  defendant  was  bound  to  give  the  discovery,  the 
legal  disability  of  an  alien  not  being  a  penalty,  or  a  forfeiture.  There 
are  two  observations,  which  obviously  present  themselves  upon  this  case : 
the  first  applicable  to  the  language  of  it ;  the  second  applicable  to  the 
doctrine  of  it.    With  respect  to  the  language  of  this  decision,  it  seems 
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^587.  And  in  cases,  to  which  the  objection  applies, 
that  the  discovery  will  involve  the  party  in  a  penalty 
or  a  forfeiture,  it  is  wholly  immaterial,  whether  the  dis- 
covery be  sought  in  an  original  Bill  in  aid  of  an  action 
at  law,  or  in  a  Cross  Bill  in  aid  of  a  defence  to  an  origi-. 


*  not  very  accurately  to  express,  what  it  intends  to  express.  It  is  an  ob- 
yioas  proposition,  that  the  16^  disability  to  hold  lands  is  not  in  itself  a 
penalty,  or  a  forfeiture.  To  confound  cause  and  effect,  the  source  and  its 
consequence,  is  not  a  very  uncommon  error  in  old  law  books.  If  it  be 
asked,  whether  waste  committed  by  a  tenant  for  life  be  a  forfeitnre,  it 
might  logically  be  answered,  that  it  was  not ;  but  if  it  be  asked,  whether 
it  will  not  cause  or  produce  a  forfeiture,  it  would  be  as  logically  answered, 
that  it  would  do  so.  The  question,  then,  ought  to  have  been,  whether  the 
legal  disability  of  an  alien  would  not,  in  effect,  produce  either  a  penalty 
or  a  forfeiture  ?  With  respect  to  the  doctrine  of  the  case  in  the  House  of 
Lords,  it  is  to  be  observed,  that  Lord  Hardwicke  states  hb  own  doctrine 
to  have  been  directly  the  reverse  of  it.  *  I  held  she  was  not  bound  to 
discover,  whether  she  was  an  alien ;  but  that  she  was,  whether  her  child 
was  an  alien.'  His  Lordship  recognizes  this  doctrine  in  1752,  when  the 
case  of  Finch  v.  Finch  was  decided  by  him.  From  the  report  of  Smith 
V.  Read,  Lord  Hardwicke  seems  to  have  had  a  similar  general  idea  in 
1736.  *  There  is  no  difference  between  a  forfeiture  of  a  thing  vested,  and 
a  disability  to  take,  inflicted  as  a  penalty.'  It  is  true,  his  Lordship,  in  the 
same  case,  says  ;  '  There  is  a  difference,  where  the  disability  arises  from 
the  rules  of  law,  and  where  it  is  imposed  as  a  penalty.'  There  certainly 
is  a  difference  as  to  the  origin  of  the  disabilities  in  these  cases ;  but  as  to 
their  effect  upon  the  individual,  it  is,  with  unfeigned  respect  for  that  very 
great  Judge,  apprehended  that  there  can  be  no  differenbe.  The  punish* 
ment  will  be  neither  more  nor  less,  whether  inflicted  by  the  Common  Law, 
or  by  a  statute.  It  should,  however,  in  conclusion,  be  subjoined,  that  the 
decision  in  the  House  of  Lords  is  subsequent,  in  point  of  date,  to  both  of 
the  cases  before  Lord  Hardwicke.  There  is  an  old  case,  deciding,  that  if 
the  Crown  should  call  for  a  discovery,  in  order  to  give  effect  to  a  forfeiture 
occasioned  by  outlawry,  the  defendant  could  not  refuse  to  afford  the  dis- 
covery of  his  estate ;  because  the  Crown  is  entitled  to  the  estate  by  course 
of  law,  and  the  outlavtrry  is  in  the  nature  of  a  gift  to  the  King."  See 
also  Mr.  Raithby's  note  to  Bird  t^.  Hardwicke,  1  Vern.  R.  110,  note  (1), 
111.  A  devise  of  lands  to  English  subjects,  in  trnst  to  sell  the  lands  and 
invest  the  proceeds  in  the  funds  in  trust  for  aliens,  would  not  be  open 
to  the  objection ;  for  there  is  nothing  in  public  policy  to  prevent  aliens  fpom 
holding  stock  in  the  public  funds.  De  Hounnelin  v.  Sheldon,  1  Beavan, 
R.  79.    But  see  Fouxdiin  v.  Gowdey,  3  Myke  ^  Keen,  383. 
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nal  Bill  in  Equity.     The  defendant,  in  each  case,  is 
equally  entitled  to  resist  the  discovery.^ 

§  588.  But,  although  the  defendant  is  thus  pro- 
tected from  the  discovery  of  any  matter,  which  would 
« subject  him  to  a  penalty  or  a  fcurfeiture,  he  may,  nev- 
ertheless, be  required  to  disclose  other  facts,  which  will 
have  no  such  tendency,  although  they  may  be  involved^ 
in  tjie  general  residt,  as  it  is  connected  with  the  fact 
of  penalty  or  forfeiture.  Thus,  (as  we  have  seen,)  al- 
though a  man  is  not  bound  to  discover,  whether  he  is 
married,  or  not;  for  that  might  subject  him,  if  an- 
swered, to  ecclesiastical  censures ;  yet  he  may  be 
required  to  disclose,  whether  he  has  a  legitimate  son/ 
So,  although  a  lessee  for  life  is  not  bound  to  discover, 
whether  he  has  made  a  lease  for  the  life  of  another ; 
for  that  might  occasion  a  forfeiture  of  his  estate  ;  yet 
he  is  bound  to  discover,  whether  he  is  tenant  for  life, 
or  not ;  for  that  is  a  collateral  matter,  and  not  to  the 
point  of  forfeiture.'  So,  if  a  Bill  should  be  brought 
for  a  discovery  of  waste  against  a  person,  charging 
him  to  be  tenant  for  life,  and  also  charging,  that  he 
had  committed  waste,  the  defendant  would  be  bound  to 
discover,  whether  he  was  tenant  for  life,  or  not,  although 
he  might  demur  to  the  discovery  of  the  waste.^  So, 
although  a  bankrupt  is  not  bound  to  discover,  whether 
he  has  committed  any  acts  of  bankruptcy;   yet  he 


1  Honeywood  v.  Selwin,  3  Atk.  276 ;   Chambers  v.  Thompson,  4  Bro. 

Ch.  R.  434 ;    Soothall  v. ^  I  Younge,  R.  308  ;    Mitf.  Eq.  PL  by 

Jeremy,  198. 

3  Ante,  ^  585 ;  Finch  v.  Finch,  9  Yes.  491 ;  Mitf.  Eq.  PL  by  Jeremy, 
285,  986 ;  Cooper,  Eq.  PL  £05. 

3  We«Ter  v.  Bhrl  of  Meaih,  2  Yes.  M)8,  109 ;  Mitf.  Eq.  PL  by  Jeremy, 
286. 

4  Weaver  v.  Earl  of  Meath,  2  Yes.  108,  109  ;  Mitf.  Eq.  PL  by  Jere- 
my, 286,  287.   See  Harrison  v.  Sonthcote,  1  Atk.  639 ;  Southall  v. , 

I  Younge,  R.  308 ;  Ante,  $  580. 
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may  be  required  to  discover,  whether  he  has  traded,  or 
not.* 

^  589.  We  have  already  also  bad  occasion  inciden- 
tally to  take  notice  of  another  exception  to  the  general 
doctrine  of  the  protection  of  a  defendant  from  a  dis- 
covery of  any  thing,  which  may  involve  him  in  a  pen- 
alty or  a  forfeiture.  It  is,  that  the  defendant  may,  by 
contract,  expressly  preclude  himself  from  the  objec- 
tion, so  far  as  respects  a  penalty  or  forfeiture,  but  not 
so  far  as  respects  the  discovery  of  a  crime.^  So,  it  is 
said,  he  may  by  a  natural  or  necessary  implication, 
arising  from  a  contract,  in  like  manner  waive  the 
objection.  As,  where  the  relation  of  principal  and 
agent  exists,  and  thereby  incidentally,  and  by  im- 
plication, a  right  of  discovery  results  from  the  high 
moral  obligation  of  the  agent,  to  discover  the  acts 
done  by  him  in  regard  to  bis  principal.  Thus,  for 
example,  where  a  Bill  of  Discovery  was  brought  by 
his  principal,  against  a  broker  in  the  city  of  Lon- 
don, in  aid  of  an  action  at  law,  for  a  discovery  of  acts 
of  misconduct  by  the  broker,  it  was  held,  that  the 
broker  was  bound  to  make  the  discovery  of  the  acts, 
although  by  so  doing  he  would  subject  himself  to  the 
penalty  of  a  bond,  which  he  had  given  to  the  city, 
upon  condition  for  his  official  good  conduct.^ 

1  Chambers  v.  Thompson,  4  Bro.  Ch.  R.  434,  436,  .and  Mr.  Belt's 
note ;  Ante,  ^  584. 

a  Ante,  §  521.  677. 

3  Green  v.  Weaver,  1  Sim.  R.  404.  In  this  case,  the  Vice-Chancellor 
(Sir  A.  Hart)  went  into  an  elaborate  review  of  the  cases,  and  came  to 
the  conclasion,  which  is  stated  in  the  text.  **If,"  said  he,  on  that  occa- 
sion, '*if  I  decide,  that  the  defendants  are  bound  to  answer,  it  may  be 
said,  that  my  decision  is  inconsistent  with  the  doctrine  laid  down  by  great 
judges  in  former  cases.  If  I  decide,  that  the  defendants  are  not  bound  to 
answer,  I  may  render  those  acts  of  Parliament,  especially  framed  for  the 
purpose  of  protecting  principals  from  the  dishonesty  of  their  agents,  a 
cover  to  their  agents  in  the  grossest  and  roost  scandalous  frauds.  For, 
stripped  of  the  effect  of  the  statutes,  as  inflicting  penalties,  it  would  be 
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^  590.  A  distinction  also  exists,  and  should  be  con- 
stantly borne  in  mind,  between  cases  of  a  penalty  or  a 


the  commoD  courae  of  the  Coart  of  Equity  to  compel  each  of  these  de- 
fendants to  state,  oa  oath,  whether  they  were  employed  as  brokers  and 
agents  of  the  plaintiff,  and  whether  they  acted  in  that  capacity,  and  to  set 
forth  every  particular  of  each  of  the  defendant's  dealings  as  agent  or  bro- 
ker of  the  plaintiff,  and  to  produce  every  entry  in  his  books,  and  every 
document  relating  to  these  transactions.    If  a  Court  of  Equity,  in  this 
case,  protected  him  from  the  discovery,  the  plaintiff's  proceeding  at  law 
must  be  quite  nugatory ;  for  the  materials  of  evidence  must  necessarily 
rest,  almost  exclusively  (as  I  have  observed)  in  their  possession.    I  hope 
this  question  may  be  decided  without  my  falling  into  the  dilemma  of 
impeaching  any  anterior  decision.    I  have  looked  through  every  case  on 
this  subject,  that  was  cited ;  and,  most  especially,  I  have  applied  myself 
to  those,  which  were  before  Lord  Eldon,  which  have  been  relied  on.    I 
have  looked  through  a  great  variety  of  those  cases,  and  I  believe  I  have 
looked  through  and  considered  every  case,  that  a  diligent  search  in  the 
books  has  enabled  me  to  find,  that  has  any  bearing  on  this  question. 
Upon  those  cases,  that  I  do  not  now  rely  on,  it  may  be  sufficient  to  say, 
they  establish  the   general  principle,  and  must  protect  the  defendant 
against  the  discovery.    But,  from  the  current  of  authority,  I  think  this 
result  may  be  derived,  as  established  by  a  series  of  decisions,  travelling 
through  a  long  series  of  years,  namely,  that  a  man,  by  the  effect  of  his 
own  acts,  may  exclude  himself  from  the  benefit  of  that  rule  of  a  Court 
of  Equity ;  or,  to  adopt  the  expression  of  a  very  great  Judge,  he  may 
contract  himself  out  of  the  protection  afforded  by  the  principle  of  the 
Court."    Then,  after  reviewing  the  cases,  he  added ;  *'  I  think,  from  this 
series  of  decisions,  there  is  sufficient  authority  for  me  to  decide,  that  a 
man  may  contract,  so  as  to  incur  the  obligation  to  make  the  discovery  of 
all  the  fttctb  relative  to  that  contract,  although  the  effect  of  that  discovery 
may,  incidentally,  subject  him  to  pecuniary  penalties."    Then,  proceed- 
ing to  the  direct  question  before  him,  he  said ;  ^'  Then  the  next  question 
is,  inasmuch  as  the  objection  to  make  the  discovery  arose,  in  the  cases  I 
have  referred  to,  from  the  stipulations  of  instruments  under  seal,  can  the 
solemnity  of  the  seal  make  that  obligation  to  discover  more  obligatory  in 
a  Court  of  Equity,  than  the  moral  obligation  resulting  from  principal 
and  agent,  when  one  reposes  and  another  accepts  the  confidence  so  re- 
posed t    The  reasoning  of  the  judgment,  in  the  case  of  the  East  India 
Company  v.  Atkins,  I  think  shows,  conclusively,  an  opinion,  that  such 
was  the  moral  obligation,  that,  on  that  ground,  the  discovery  ought  to  be 
made.    Although  Strange  is  not  a  book  we  can  place  much  confidence 
in ;  yet,  in  this  particular  instance,  it  appears  to  be  a  very  able  and  sound 
judgment,  and  well  reported.    I  should  say,  that  a  Court  of  Equity 
knows  no  difference  between  a  mere  moral  obligation,  and  one  resulting 
from  stipulation  by  deed.    K  we  contrast  the  circumstances  of  this  case 
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forfeiture,  strictly  so  caUed,  and  cases,  where  the  party 
has  contracted  to  pay  a  sum,  as  stipulated  damages, 
for  any  act  done,  or  omitted  to  be  done,  by  him.  In 
the  latter  cases,  the  objection  is  not  stricdy  applicable, 
and  cannot  therefore  be  valid.  What  are  properly  to 
be  deemed  cases  of  stipulated  damages,  and  what  are 
cases  in  the  nature  of  a  penalty  or  a  forfeiture,  may  in 
many  instances  be  a  matter  of  very  nice  and  critical 
inquiry.^  For  it  is  certain,  that  merely  giving  the 
name  of  stipulated  damages  in  a  transaction,  where  it 
is  in  reality  a  penalty,  will  not  change  the  nature  of 
the  ol^ection ;  but  it  will  be  still  available.^ 


with  those  of  the  decinons  I  have  referred  to,  I  think  we  shall  find,  that 
this  case  creates  a  higher  moral  obligatioa  to  give  the  discovery  than  any 
of  those  cases.    Id  each  of  those  cases,  the  parties  dealt  at  arm's  length. 
The  employer  contemplated  a  breach  of  the  contract  by  the  agent,  and 
stipulated  for  his  own  damages  in  case  a  breach  of  contract  should  take 
place.   In  the  present  case,  the  employer  sarrendered  himself,  uncondition- 
ally, to  the  agent,  whom  he  employed,  in  the  confidence,  that  the  agent 
sustained  the  character,  that  he  publicly  assumed.    The  employer  had 
no  reason  to  suspect,  nor  had  any  means  of  detecting  the  nusrepreaenta- 
tion  of  the  fact,  whether  they  were,  or  not,  duly  constituted  legal  bro- 
kers.    Much  less  could  he  apprehend,  that  they  were  daily  and  hourly 
living  in  the  yiolation  of  the  law  of  the  country  in  so  acting,  and  that 
they  kept  this  violation  lurking  in  the  background,  to  be  brought  for- 
ward, by  way  of  defence,  against  the  just  demands  of  those,  whose  con- 
fidence they  invited  and  abused.    If  a  Court  of  Equity  gives  effect  to  a 
defence  so  constituted,!  do  not  know,  that  there  can  be  any  reason,  why 
an  executor  or  administrator,  who  has  made  oath  duly  to  administer  the 
assets,  and  executed  a  bond  for  that  purpose,  may  not  allege  those  mat- 
ters  in  answer  to  a  Bill  of  Discovery,  charging  him  with  fraudulently  ren- 
dering an  account  of  the  assets.     This  is  the  ground,  upon  which  I  act." 
See  Hare  on  Discov.  153,  164;  Id.  141,  143.     Where  a  defendant  sub- 
mits to  be  examined  on  matters,  which  will  subject  him  to  a  penalty. 
Courts  of  Equity  will  not  interpose.     1  Sim.  R.  439 ;  Hare  on  Discov. 
143,  144. 

1  Hare  on  Discov.  144  ;  East  India  Company  v.  Neave,  5  Yes.  163, 
185;  Jones  o.  Green,  3  Younge  &  Jerv.  308  ;  Ray  o.  Duke  of  Beaufort, 
3  Atk.  193,  194;  Hardy  v.  Martin,  1  Cox,  36;  Rolf  v.  Paterson,  6  Bro. 
Pari.  Cas.  470;  S.  C.  Bro.  Pari.  Cas.  by  Tomlins,  436. 

9  Ibid. 
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§  591.  In  the  next  place,  in  regard  to  the  other 
branch  of  the  rule,  that  no  person  shall  be  bound  to 
criminate  himself,  or  to  furnish  evidence  for  any  step 
in  the  process,  by  which  a  criminal  accusation  or  pun- 
ishment can  be  sustained.  Whenever  the  point  of 
discovery  has  a  direct  tendency  to  criminate  the  party, 
the  case  is  very  clear.  But  the  rule  is  equally  applica- 
ble to  questions,  which  have  an  indirect  tendency  to 
the  same  end,  and  are  connected  with  the  other  ques- 
tions.^ The  defendant  is  not  compellable  to  answer, 
either  the  broad,  leading  fact,  or  any  other  fact,  the 
answer  to  which  may  form  a  step  in  the  prosecution.' 
Thus,  for  example,  where  a  Bill  was  brought  to  dis- 
cover, whether  a  bureau,  which  was  delivered  to  the 
defendant  for  the  purpose  of  being  repaired,  was  not 
found  by  the  defendant  to  contain  a  secret  drawer 
with  money  in  it,  which  he  converted  to  his  own  use ; 
upon  a  demurrer,  stating  the  gound,  that  the  discovery 
sought  would  subject  the  defendant  to  a  criminal  pros- 
ecution, the  objection  was  allowed;  for  the  charge 
amounted  to  a  charge  of  felony.'  So,  if  a  pocket- 
book,  containing  bank  notes,  should  be  left  in  the 
pocket  of  a  coat,  sent  to  a  tailor  to  be  mended;  and 
he  should  take  the  pocket-book  out  of  the  pocket,  and 
convert  the  bank  notes  to  his  own  use  ;  or  if  a  pocket- 
book  should  be  left  in  a  hackney  coach,  and  the  coach- 
man, not  knowing  to  whom  of  the  people,  who  were 
in  the  coach  in  the  course  of  the  day,  it  belonged, 
should  open  and  take  the  contents  to  his  own  use ; 


I  Paxton  V.  Douglas,  16  Ves.  242,  243 ;  S.  C.  19  Yen.  225 ;  Southall 

V. ,  1  Younge,  R.  308,  316,  317 ;  Cooper,  Eq.  PI.  203,  204 ;  Ex 

parte  Symes,  II  Yes.  525 ;  Ante,  §  577,  578. 

9  Claridge  v.  Hoare,  14  Yes.  69 ;  Cooper,  Eq.  PI.  204 ;  Mitf.  Eq.  PI. 
by  Jeremy,  194,  195. 

3  Cartwright  v.  Green,  8  Yes.  405,  406 ;  Cooper,  Eq.  PL  203. 

EQ.    PL.  72 
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and  a  Bill  for  a  discovery  of  the  facts  in  either  ease 
should  be  brought ;  it  would  be  a  clear  case  for  a  de- 
murrer ;  for  the  party  would  be  guilty  of  a  felony,  and 
would  by  his  answer  be  called  upon  to  criminate  him- 
self-* 

^  592.  Upon  the  same  ground,  where  a  Bill  was 
brought  for  a  discovery,  stating,  that  the  son  of  the 
plaintiff  had  been  charged  with  being  guilty  of  an 
embezzlement,  as  clerk  of  the  defendants,  and  that  the 
plaintiff  had  transferred  certain  stock  to  the  defend- 
ants to  satisfy  the  deficiency,  and  to  prevent  a  prosecu- 
tion against  his  son ;  and  it  prayed  for  a  discovery  of 
the  facts,  and  retransfer  of  the  stock ;  it  was  held,  that 
the  transaction,  as  charged,  in  effect  amounted  to  the 
composition  of  a  felony ;  and,  therefore,  the  defend- 
ants were  not  bound  to  answer  it.* 

^  593.  And  it  will  make  no  difference  in  cases  of 
this  sort,  whether  the  charge  is  such,  as  will  subject 
the  party  to  punishment  by  the  Common  Law,  or  only 
to  ecclesiastical  punishments  and  censures;  for,  in 
each  case,  the  party  is  entitled  to  the  same  jHt>tection. 
Thus,  for  example,  if  a  Bill  should  be  brought  for  the 
discovery  of  the  fact  of  a  marriage  by  the  plaintiff  with 
a  particular  woman,  who  was  his  sister,  or  sister-in- 
law,  he  would  not  be  bound  to  make  the  discovery; 
for  the  marriage  would  be  incestuous;  and  the  dis- 
covery of  that  would  be  one  link  in  the  chain  of  evi- 
dence to  convict  the  defendant.' 


1  Cartwright  v.  Green,  8  Yes.  409, 410 ;  Cooper,  Eq.  PI.  903.  For  the 
like  reason,  a  married  woman  may  demur  to  a  discovery,  which  would 
subject  her  husband  to  a  criminal  prosecution.  Cartwright  v.  Green,  8 
Ves.  406 ;  Cooper,  Eq.  PI.  204. 

9  Claridge  v.  Hoare,  14  Ves.  59 ;  Cooper,  Eq.  PI.  SOS,  S04 ;  Gaibom  «. 
Fellowes,  8  Vm.  Abridg.  543. 

3  Claridge  v,  Hoare,  14  Ves.  55 ;  Cooper,  Eq.  PI.  204 ;  Brownswoid  9. 
Edwards,  2  Ves.  243,  245 ;  Mr.  Raithby's  note  to  Bird  v.  Hardwicke,  1 
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^  594.  So,  where  a  Bill  was  brought  by  the  execu- 
tors of  a  counsellor  at  law  in  England  for  a  sum  in 
gross,  agreed  to  be  given  to  the  testator  for  his  advice 
and  services  upon  a  certain  event  of  the  suit ;  on  a  de- 
murrer by  the  defendant,  because,  if  he  should  answer 
the  Bill,  it  would  subject  him  to  the  statutes  against 
maintenance,  it  being  against  the  course  of  justice  for 
a  counsellor  at  law  to  make  a  contract  for  a  gross  sum, 
to  be  paid  to  him  upon  the  event  of  a  cause,  the  de- 
murrer was  held  good.^  So,  where  a  Bill  was  brought, 
charging,  that  a  perjury  had  been  committed  by  the 
procurement  of  the  defendant,  and  praying  a  discovery, 
the  Bill  was  held  demurrable.^ 

^  595.  It  was  formerly  thought,  that  the  same  rule 
applied  to  cases,  where  the  defendant  was  called  upon 
to  make  a  discovery  of  any  act  of  moral  turpitude. 
And,  accordingly,  it  has  been  laid  down  by  Lord 
Redesdale,  that  it  should  seem,  that  a  demurrer  will 
hold  to  any  discovery,  which  may  tend  to  show  the  de- 
fendant to  be  guilty  of  any  moral  turpitude ;  such  as 
the  birth  of  a  child  born  out  of  wedlock.^  But  that 
doctrine  has  been  since  overturned ;  and  it  is  now  held, 
that  the  defendant  may  be  compelled  to  make  a  dis- 
covery of  any  act  of  moral  turpitude,  which  does  not 
amount  to  a  public  offence,  or  an  indictable  crime/ 
The  boundaries,  indeed,  between  matter,  which  is  in- 
dictable, and  that  which  amounts  to  a  mere  private 


Vera.  110,  note  (1) ;  Chetwynd  v.  Liedon,  2  Vee.  451  $  Frando  v,  Bolton, 
8  Ves.  300,  371 ;  Ex  parte  Symee,  11  Vee.  635 ;  Baker  v.  Pritchard,  3 
Atk.  389;  Haie  oa  Diacov.  153-156. 

^  Penrice  «.  Parker,  Rep.  Temp.  Finoh,  75.  See  also  Sharp  v.  Evans, 
3  P.  Will.  375  ;  Wallis  v.  Dake  of  Rutland,  3  Yes.  404. 

9  Baker  o.  Pritohard,  3  Atk.  388,  380 ;  Selby  o.  Crew,  3  Anst.  504. 

3  Mitf.  Eq.  PI.  by  Jeremy,  196 ;  Attorney-General  9.  Duplessis,  Parker, 
R.  163;  Chetwynd  v.  Lindon,  3  Yes.  450,  451 ;  Franco  v  Bolton,  3  Yes. 
369,  371,  373;  King  v.  Barr,  3  Merir.  R.  693. 

^  Hare  on  Discov.  143 ;  Chetwynd  v.  Lindon,  3  Yes.  45K 
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fraud,  are  often  very  nice,  and  obscure,  and  difficult  to 
be  distinguished.^  Thus,  for  example,  the  mere  charge 
of  a  conspiracy  in  a  common  Bill  against  all  the  de- 
fendants, is  not  objectionable ;  but  if  such  a  conspira- 
cy is  charged,  as  is  indictable,  the  discovery  cannot  be 
compelled,  and  the  objection  to  it  by  demurrer  will  be 
good.* 

^  596.  Upon  this  ground  it  is,  that  if  the  Bill  charg- 
es fraud  in  the  party  defendant,  although  involying 
the  basest  moral  turpitude,  he  is  bound  to  make  the 
discovery.  Nothing  is  more  common  than  to  bring 
Bills  for  discovery  and  relief,  founded  exclusively  upon 
charges  of  fraud.  And  it  has  been  stated  by  Lord  EU 
don,  that  in  the  Exchequer  the  underwriters  upon  poli- 
cies of  insurance  often  brought  Bills  against  the  as- 
sured,  to  obtain  a  discovery  and  relief,  in  respect  to 
the  assured's  actions  against  them,  by  pleading  frauds, 
which  frauds  would  have  been  indictable.^  But,  cer- 
tainly, it  is  inconsistent  with  the  general  principle  al- 
ready stated,  to  compel  a  discovery  of  any  indictable 
frauds.  As  to  other  frauds,  not  indictable,  there  does 
not  seem  any  just  ground  to  withhold  the  discovery. 

1  Cbetwynd  v.  LdDdon,  3  Ves.  451 ;  Mitf.  £q.  PI.  by  Jeremy,  40,  41; 
Ante,  §  30,  note. 

3  Chetwynd  v.  Lindon,  3  Ves.  451 ;  Mitf.  Eq.  PI.  by  Jeietny,  40,  41; 
Ante,  §  30  and  note ;  Mayor  of  London  v.  Levy,  8  Ves.  404 ;  Duna- 
her  V.  Corporation  of  Cbippenhain,  14  Ves.  S45,  351,  355;  Oliver  v. 
Haywood,  1  Anst  R.  83,  83.  In  Oliver  o.  Haywood,  1  Anst.  R.  83,  a 
Bill  was  brought  by  a  rector  for  titbee  against  the  defendants,  his  parish- 
ioners, stating,  that  the  right  to  take  them  in  kind  from  the  different  de- 
fendants accrued  at  different  periods,  and  praying  a  discovery,  whether 
the  defendants  have  not  combined  together,  to  support  one  another  against 
the  plaintiff,  as  parson.  On  a  demurrer  to  the  discovery,  Hotham,  Baron, 
said ;  ^*  Either  the  combination  is  criminal,  or  it  is  not.  If  it  is,  then  the 
discovery  cannot  be  granted,  as  subjecting  the  defendants  to  a  penalty. 
If  it  is  not  criminal,  then  the  discovery  is  useless  and  impertinent;  and 
therefore  the  demurrer  mnst  on  either  ground  be  allowed." 

3  Macaulay  v.  ShackeU,  1  Bligh,  (N.  S.)  R.  131, 133, 133, 134 ;  S.  C. 
3  Russ.  R.  550,  note. 


CH.  XI.I  DEMURRERS   TO   DISCOTERT.  673 

§  597*  An  exception  to  the  general  rule,  already 
stated,  has  been  intimated  to  exist  in  a  civil  case  involv- 
ing considerations  of  a  criminal  character.  Thus,  it  has 
been  suggested,  that  if  a  suit  is  brought  by  a  plaintiff 
at  law,  founded  upon  a  libel,  which  imputes  to  him  a 
criminal  offence ;  and  a  justification  is  put  in,  affirming 
the  charge ;  a  Bill  for  a  discovery  may  be  filed  against 
the  defendant,  to  compel  him  to  discover,  whether  the 
charge  is  true,  or  not ;  upon  the  ground,  that  when  a 
party  brings  an  action  for  a  libel,  he  is  bound  to  give 
the  discovery,  which  the  defendant  at  law  insists  upon, 
to  sustain  his  defence.^  This  doctrine  seems  utterly 
inconsistent  with  the  rule,  that  no  man  is  bound  to 
criminate  himself.'  And  if  it  be  true,  in  regard  to  de- 
fences to  be  made  to  actions  at  law,  it  must  be  equally 
true  in  regard  to  defences  of  a  similar  nature  in  Equi- 
ty, which  are  sought  to  be  supported  by  a  Cross  Bill 
of  Discovery.  Yet  there  is  no  question,  that  a  demur- 
rer would  lie  in  the  latter  cases  to  a  discovery  of  any 
fact,  subjecting  the  party  to  a  criminal  prosecution,  or 
to  a  penalty  or  a  forfeiture.'    The  doctrine  seems,  how- 


^  Wilmot  V.  Maccabe,  4  Sim.  R.  363.  But  see  Aate,  §  575  -  578,  and 
March  v.  DaviaoD,  9  Paige,  580. 

3  Chambers  v.  Thompson,  4  Bro.  Ch.  R.  434 ;  Thorpe  v.  Macaulay,  5 
Madd.  R.  318,  339. 

3  Honey  wood  v.  Selwin,  3  Atk.  376;  Ante,  §  575-578;  Sonthall  «. 

1 1  Younge,  R.  308,  316.    This  subject  has  been  already  discussed  in 

an  antecedent  note  (Ante,  §  553,  note) ;  and  I  know  no  authority,  which 
distinctly  sustains  the  proposition,  that  the  defendant  is  bound  to  make  the 
discovery.  The  case  of  Chambers  v.  Thompson  (4  Bro.  Ch.  R.  434),  is 
a  direct  authority  against  it ;  and  so  is  Thorpe  «.  Macaulay,  5  Madd. 
R.  310.  What  fell  from  Lord  Eldon  in  Macaulay  v.  Shackell,  1  Bligh^ 
(N.  S.)  R.  06, 131, 133,  can  hardly  be  applied  in  a  just  sense  to  such  a  pur- 
pose. The  language  of  Lord  Eldon  was  mainly  directed  to  the  only  ques- 
tion then  before  the  Court,  viz.  whether  a  Court  of  Equity  would  grant  a 
commission  abroad  to  take  testimony  in  aid  of  a  defence  to  a  civil  action 
for  a  libel,  which  involved  a  charge  of  a  criminal  offence.  The  Court 
very  properly  held,  that  it  would ;  for  in  such  an  action,  it  was  only  in 
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ever,  to  be  completely  overturned  by  the  recent  au- 
thoritiesy  and  the  rule  established,  that  no  disooverj  in 
such  a  case  can  be  compelled.^ 

^  598.  Where  a  penalty  or  a  forfeiture  has  at  one 
time  attached  to  a  particular  act,  of  which  a  discovery 
is  sought ;  and  the  penalty  or  the  forfeiture,  either  by 
lapse  of  time,  or  the  death  of  the  party,  by  or  against 
whom  it  may  be  enforced,  or  otherwise,  has  ceased  to 
attach  to  it,  the  objection  to  the  discovery  is  thereby 
removed ;  and  the  Bill  is  no  longer  demurrable.^  Thus, 
for  example,  if  the  statute  limitation  of  a  penalty  or  a 
forfeiture  has  expired  before  the  suit  is  brought,  or 
pending  the  suit,  before  the  discovery  is  given,  the  de« 
fendant  is  bound  to  answer ;  for  he  is  no  longer  with- 
in the  reach  of  the  perils,  against  which  the  protection 
is  allowed.' 

^  599.  (8.)  Eighthly ;  Another  olgection,  which  may 
be  taken  by  way  of  demurrer  to  a  Bill  of  Discovery,  is, 
that  it  seeks  the  discovery  of  a  fact  from  one,  whose 


aid  of  a  civil  right.  Id  the  reooDt  case  of  Glynn  o.  Houston,  1  Keen,  R. 
329,  which  I  had  not  seen  when  the  text  was  originally  written,  it  was 
held  by  the  Court,  that,  to  a  Bill  of  Discovery,  in  aid  of  an  action  brought 
by  the  plaintiff  for  an  assault  and  false  imprisonment,  a  demurrer  was 
good ;  because  it  was  personal  tort,  and  would  subject  the  defendant  to 
penal  consequences.  And  where  the  whole  object  of  a  Bill  o£  Discovery 
is  criminatory,  a  general  demurrer  will  be  good,  notwithstanding  some  of 
the  interrogatories,  separately  considered,  may  relate  to  matters  not  di- 
rectly criminatory .    Ibid . 

1  Glynn  v.  Houston,  1  Keen,  R.  339.  In  Mareh  v.  Davison,  9  Paige,  R. 
580,  Mr.  Chancellor  Walworth  held,  that  in  the  case  of  a  libel  the  de- 
fendant could  not  be  compelled  in  a  Bill  of  Discovery  to  discover  any 
thing  which  would  make  him  liable  to  an  indictment  criimnally ;  but  he 
vras  compellable  to  discover  other  jfaets  in  support  of  the  action,  which 
would  not  subject  him  to  a  criminal  prosecution,  or  to  a  penahy  c»r  for- 
feiture. 

^  Hare  on  Diseov.  147. 

3  Parkhurst  v.  Lowten,  1  Meriv.  400 ;  Corporation  of  Trinity  House  v. 
Burge,  3  Sim.  411 ;  Williams  «.  Fairington,  3  Bto.  Cb.  R.  38;  Anon.  1 
Vem.  60. 
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knowledge  of  the  fact  (as  appears  on  the  face  of  the 
Bill)  was  derived  from  the  confidence  reposed  in  him, 
as  counsel »  attorney,  solicitor,  or  arbitrator.^  The  priv- 
ilege of  secrecy,  which  is  thus  affi>rded  to  professional 
men,  in  regard  to  communications  passing  between 
them  and  their  clients,  is  in  truth  not  so  much  the  privi^ 
lege  of  the  adviser,  as  of  his  client.  And  it  is  quite 
possible,  that  the  client  may  be  compellable  to  disclose 
the  facts,  when  his  professional  adviser  would  be  bound 
to  withheld  them.^  The  privilege  is  founded  upon  a 
great  public  policy ;  for  otherwise,  it  might  not  only  be 
hazardous,  but  even  ruinous  to  a  client,  to  consult  pro* 
fessional  advisers,  or  to  disclose  to  them  the  facts, 


^  Mitf.  £q.  PI.  by  Jeremy,  S88,  and  eases  there  cited ;  Hare  on 
DiscoT.  163-183;  Cooper,  £q.  PL  S95,  300;  3  Story  on  £q.  Jorisp. 
§  1457. 

3  Preston  v.  Carr,  1  Younge  &  Jerv.  175,  179;  Hare  on  Discov.  174, 
175.  This  whole  snbject  is  discussed  in  a  most  elaborate  manner  by 
Lord  Brougham,  in  Greenough  v.  Gaskell,  1  Mylne  &  Keen,  100,  where 
the  distinction  here  noticed  is  adverted  to.  It  may  be  further  added,  that 
although  ih€  client  may  be  bound  to  disclose  facts ;  yet  it  does  not  follow, 
that  he  is  bound  to  dispose  his  own  statements  and  communications  made 
to  his  professional  adTisers.  Lord  Lyndhurst  and  Lord  Brougham  have 
held  the  contrary.  Greenough  o.  Gaskell,  1  Mylne  &  Keen,  100.  In  this 
case,  Lord  Brougham  said ;  '*  To  compel  a  party  himself  to  answer  upon 
oaih,  even  as  to  his  belief,  or  his  thoughts,  is  one  thing.  Nay,  to  com- 
pel him  to  disclose,  what  he  has  written  or  spoken  to  others,  not  being 
his  professional  advisers,  is  competent  to  the  party  seeking  the  discovery ; 
for  such  communications  are  not  necessary  to  the  conduct  of  judicial  busi- 
ness, and  the  defence  or  prosecution  of  men's  rights  by  the  aid  of  skilful 
persons.  To  force  from  the  party  himself  the  production  of  communica- 
tions  made  by  him  to  professional  men,  seems  inconsistent  with  the  pos- 
sibility of  an  ignorant  man  safely  resorting  to  professional  advice,  and  can 
only  be  justified,  if  the  authority  of  decided  cases  warrants  it.  But  no 
authority  sanctions  the  much  wilder  violation  of  professional  confidence, 
and  in  circnmstanees  wholly  difl^ent,  which  would  be  involved  in  com- 
pelling counsel,  or  attorneys,  or  solicitors,  to  disclose  matters  committed 
to  them  in  their  professional  capacity,  and  which,  but  for  their  employ- 
ment as  professional  men,  they  would  not  have  become  possessed  of." 
Poet,  §  835,  note.  See  also  Desborough  «.  Rawlins,  3  Mylne  &  Craig, 
815. 
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which  may  be  essential  to  the  just  support  or  defence 
of  his  rights,  and  of  the  suits,  which  may  involve  them.^ 
And  not  only  is  the  professional  adviser  protected  from 
a  discovery  of  the  communications  between  him  and 
his  client,  but  the  client  also  is  not  bound  to  disclose 
such  privileged  communications,  although  he  is  bound 
to  disclose  facts.^ 

^  600.  In  regard  to  such    professional  privilege,  it 
does  not  appear,  that  the  protection  is  qualified  by  any 


1  Greenough  v.  Gaskell,   1  Mylne  &  Keen,  100-103;  Parkhurstv. 
Lowten,  3  Swanst.  R.  216, 931,  223 ;  Richards  v.  Jackson,  18  Yes.  472. 
Lord  Brottgham  has  stated  this  doctrine  with  great  energy  and  clearness  in 
Greenough  v.  Gaskell,  1  Mylne  &  Keen,  103.     **  The  foundation  of  this 
rule,"  said  he,  '*  is  not  difficult  to  discover.    It  is  not  (as  has  sometimes 
been  said)  on  account  of  any  particular  importance,  which  the  law  at- 
tributes to  the  business  of  legal  professors,  or  any  particular  dispojution 
to  afford  them  protection,  although  certainly  it  may  not  be  very  easy  to 
discover,  why  a  like  privilege  has  been  refused  to  others,  and  especially 
to  medical  advisers.    But  it  is  out  of  legaid  to  the  interests  of  justice, 
which  cannot  be  upholden,  and  to  the  administration  of  justice,  which 
cannot  go  on,  without  the  aid  of  men  skilled  in  junsprudence,  in  the  prac- 
tice of  the  Courts,  and  in  those  matters  affecting  rights  and  obligations, 
which  form  the  subject  of  all  judicial  proceedings.    If  Hie  privilege  did 
not  exist  at  all,  every  one  would  be  thrown  upon  his  own  legal  resourcesy 
deprived  of  all  professional  assistance.     A  man  would  not  venture  to  con- 
sult any  skilful  person,  or  would  only  dare  to  tell  his  counsellor  half  Ids 
case.    If  the  privilege  were  confined  to  communications  connected  with 
suits  begun,  or  intended,  or  expected,  or  apprehended,  no  one  could  safe- 
ly adopt  such  precautions,  as  might  eventually  render  any  proceedings 
successful,  or  all  proceedings  superfluous."    The  subject  of  the  nature 
and  extent  of  this  professional  privilege  was  much  discussed  also  in  the 
case  of  Desborough  «.  Rawlins,  3  Mylne  Sl  Craig,  515,  519-525,  by 
Lord  ChanceUor  Cottenham.    The  same  public  policy  governs  in  the  case 
of  arbitrators  stated  in  the  text ;  for,  as,  on  the  one  hand,  Courts  of  Equity 
will  not  compel  a  resort  to  an  arbitration ;  so,  on  the  other  hand,  they  will 
not  disturb  the  decisions  deliberately  made  by  arbitrators,  by  requiring 
them  to  disclose  the  grounds  of  their  award,  unless  under  very  cogent 
circumstances,  such  as  upon  an  allegation  of  fraud  ;  for,  Interest  Beipvb^ 
lioB,  ut^  finis  litium.    See  Anon.  3  Atk.  444 ;  2  Story  on  Eq.  Jurisp. 
§  1457 ;  Cooper,  Eq.  PI,  295,  300. 

a  Earl  of  Glengall  «.  Frazei,  2  Hace,  R.  90,  105 ;  Attorney-General 
V.  Lucas,  2  Hare,  R.  566. 
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reference  to  proceedings  pending,  or  in  contemplation. 
If  counsel  receive  a  communication  in  their  profession- 
al capacity,  touching  matters  that  come  within  the 
ordinary  scope  of  professional  employment,  either  from 
a  client,  or  on  his  account,  and  for  his  benefit,  in  the 
transaction  of  his  business;  or,  which  amounts  to  the 
same  thing,  if  they  commit  to  paper,  in  the  course  of 
their  emplojrment  on  his  behalf,  matters,  which  they 
know  only  through  their  professional  relation  to  the 
client ;  they  are  not  only  justified  in  Withholding  such 
matters,  but  they  are  tx>und  to  withhold  them ;  and 
they  will  not  be  compelled  to  disclose  the  information, 
or  to  produce  the  papers  in  any  Court  of  Law  or 
Equity,  either  as  a  party,  or  as  a  witness.  If  this  pro- 
tection were  confined  to  cases,  where  proceedings  had 
been  commenced,  the  rule  would  exclude  the  most 
confidential,  and,  it  may  be,  the  most  important,  of  all 
communications,  —  those  made  with  a  view  of  being 
prepared,  either  for  instituting,  or  for  defending  a  suit, 
up  to  the  instant,  that  the  process  of  the  Court  was 
issued.  If  it  were  confined  to  proceedings  begun,  or 
in  contemplation,  then  every  communication  would  be 
unprotected,  which  a  party  makes  with  a  view  to  his 
general  defence  against  attacks,  which  he  apprehends, 
although  at  the  time  no  one  may  have  resolved  to  as- 
sail him.  But,  were  it  allowed  to  extend  over  such 
communications,  the  protection  would  still  be  insuffi- 
cient, if  it  only  included  communications  more  or  less 
connected  with  judicial  proceedings;  for  a  person  often-^ 
times  requires  the  aid  of  professional  advice  upon  the 
subject  of  his  rights  and  his  liabilities,  with  no  refer- 
ence to  any  particular  litigation,  and  without  any  other 
reference  to  litigation  generally,  than  all  human  aflairs 
have,  in  so  far  as  every  transaction  may,  by  possibility, 
become  the  subject  of  judicial  inquiry.     It  would  be 

EQ.  PL.  73 
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most  mischievous,  if  it  could  be  doubted,  whether  or 
not,  an  attorney,  consulted  upon  a  man's  title  to  an  es- 
tate, was  at  liberty  to  divulge  a  flaw.^ 

^601.  There  are  exceptions,  or  rather  cases,  which 
are  apparently  exceptions,  but  which  are  in  reality  ex- 
cluded from  the  scope  of  the  rule.  Thus,  the  person, 
called  as  a  witness,  or  made  a  defendant  to  a  Bill,  must 
have  learned  the  matter  in  question  only  as  counsel,  or 
attorney,  or  solicitor,  and  not  in  any  other  way.  If, 
therefore,  he  were  a  party  to  the  transaction,  and  es- 
pecially if  he  were  a  party  to  a  fraud  (and  the  case 
may  be  put  of  his  becoming  an  informer,  after  being 
engaged  in  a  conspiracy),  that  is,  if  he  were  acting 
for  himself,  although  he  might  also  be  employed  for 
another,  he  would  not  be  protected  from  the  discovery ; 
for  in  such  a  case,  his  knowledge  would  not  be  ac- 
quired solely  by  his  being  employed  professionally.' 

^  602.  The  apparent  exceptions  are,  where  the  com- 
munication was  made  before  the  attorney  was  em- 
ployed as  such,  or  after  his  emplo3rment  had  ceased ; 
or,  where,  although  consulted  by  a  .friend,  because  he 
was  an  attorney ;  yet  he  refused  to  act  as  such ;  and 
was  therefore  only  applied  to  as  a  friend;  or,  where 
there  could  not  be  said,  in  any  correctness  of  speech, 


1  Greenough  v.  Gaakell,  1  Mylne  &  K.  101  - 103 ;  Hare  oa  INacor. 
163-166,  175;  Desborough  v.  Rawlins,  3  Mylne  &.  Craig,  R.  515; 
Ciagett  V.  Phillips,  2  Younge  &  Coll.  New.  R.  83.  In  this  case  Mr. 
Vice-Chancellor  Bruce  said ;  *'  That  where  a  dispute  had  arisen  between 
two  parties,  which  might,  unless  amicably  adjusted,  terminate  in  a  suit, 
there,  if  confidential  communications  with  professional  men  passed  in  the 
course  of  the  dbpute,  they  would  be  privileged,  if  litigation  ensued,  al- 
though litigation  might  not  have  been  contemplated  at  the  time  when  the 
communications  took  place."  See  also  Herring  v,  Clobery,  1  Phillips, 
Ch.  R.  01,  93 ;  Lord  Walsingham  v.  Goodricke,  3  Hare,  R.  122  ;  Bolton 
V.  Corporation  of  Liverpool,  1  Mylne  &  K.  05. 

•Ibid. 
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to  be  a  connDunication  at  all ;  as  where,  for  instance, 
a  fact,  something  that  was  done,  became  known  to 
him,  from  his  having  been  brought  to  a  certain  place 
by  the  circumstance  of  his  being  the  attorney,  but  of 
which  fact  any  other  man,  if  there,  would  have  been 
equally  conusant  (and  even  this  has  been  held  privi- 
leged in  some  of  the  cases) ;  or,  where  the  matter 
communicated  was  not  in  its  nature  private,  and  could 
in  no  sense  be  termed  the  subject  of  a  confidential  dis- 
closure ;  or,  where  the  thing  disclosed  had  no  reference 
to  the  professional  employment,  although  disclosed, 
while  the  relation  of  attorney  and  client  subsisted;  or, 
where  the  attorney  made  himself  a  subscribing  wit- 
ness, and  thereby  assumed  another  character  for  the 
occasion;  and,  adopting  the  duties,  which  it  imposes, 
became  bound  to  give  evidence  of  all,  that  a  subscrib- 
ing witness  can  be  required  to  prove.  In  all  such 
cases,  it  is  plain,  that  the  attorney  is  not  called  upon 
to  disclose  matters,  which  he  can  be  said  to  have 
learned  by  communication  with  his  client,  or  on  his 
client's  behalf;  or.  matters,  which  were  so  committed 
to  him  in  his  capacity  of  attorney ;  or  matters,  which 
in  that  capacity  alone  he  had  come  to  know.^ 


^  Lord  Brougham,  in  Greenough  v.  Gaskell,  1  Mylne  &  K.  104,  105 ; 
Bolton  V.  Corporation  of  Liverpool,  3  Sim.  R.  467 ;  S.  C.  1  Mylne  &  K. 
96;  Hare  on  DiscoY.  173-188;  Desboroogh  v.  Rawlins,  3  Mylne  & 
Craig,  615.  The  objection  equally  applies,  whether  the  party  is  called  as 
a  witness,  to  disclose  the  secrets  of  his  client,  or  is  made  a  party  defend- 
ant to  a  Bill  of  Discovery,  in  aid  of  a  suit  at  law,  or  to  a  Bill  for  discov- 
ery and  relief.  In  the  latter  cases,  the  Bill  would  ordinarily  be  demur- 
rable on  another  account,  viz.,  that  the  party  is  a  mere  witness,  against 
whom  there  can  be  no  decree.  See  Hare  on  Discov.  166  -  170 ;  Ante, 
§  519,  570.  The  objection  also  is  not  confined  to  the  statement  of  facts, 
but  also  to  the  discovery  and  production  of  documents  confided  profession- 
ally to  the  party,  unless  indeed  they  are  such  as  his  client  might  be  com- 
pelled to  produce.  Hare  on  Discov.  171  - 183 ;  Kington  v.  Gale,  Rep. 
Temp.  Finch,  369,  860 ;  Stanhope  v.  Nott,  3  Swanst.  831,  note  (a)  ; 
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^  603.  (9.)  Ninthly;  Another  objection,  which  may 
be  taken  by  way  of  demurrer  to  a  Bill  of  Discovery,  is, 
that  the  defendant  has  an  equal  Equity  with  the  plain- 
tiff, and  is  therefore  entitled  to  be  protected  from  a 
discovery,  which  will  endanger,  or  disturb,  or  destroy, 
his  present  rights.  Therefore,  if  a  defendant  has  in 
conscience  a  right  equal  to  that  claimed  by  the  person, 
filing  a  Bill  against  him,  although  not  clothed  with  a 
perfect  legal  title,  this  circumstance,  in  the  situation  of 
the  defendant,  renders  it  improper  for  a  Court  of 
Equity  to  compel  him  to  make  any  discovery,  which 
may  hazard  his  title.  And,  if  the  matter  appears 
clearly  on  the  face  of  the  Bill,  a  demurrer  will  hold. 
The  most  obvious  case  is  that  of  a  purchaser  for  a  val- 
uable consideration  without  notice  of  the  plaintiff's 
claim.^  Upon  the  same  principle,  a  jointress  may,  in 
many  cases,  demur  to  a  Bill,  filed  against  her  for  a 
discovery  of  her  jointure  deed,  if  the  plaintiff  is  not 
capable  of  confirming,  or  the  Bill  does  not  offer  to  con- 
firm, the  jointure,  and  the  facts  appear  sufficiently  on 
the  face  of  the  Bill ;  although,  ordinarily,  advantage 
is  taken  of  this  defence  by  way  of  plea.^ 

^  604.  It  has  been  remarked,  that  this  singularity  in 
the  jurisprudence  of  England  is  produced  by  the  es- 
tablishment of  the  extraordinary  jurisdiction  of  Courts 
of  Equity,  distinct  firom  the  ordinary  jurisdiction  of 
Courts  of  Law,  which  necessarily  creates  a  distinction 


Ghreenough  v.  Gaskell,  1  Mylne  &  K.  09,  100 ;  Fenwick  o.  Reed,  1 
Meriv.  R.  114,  194;  Preston  v.  Carr,  1  Tounge  &  Jeir.  175;  Bolton  «. 
Corporation  of  Liverpool,  3  Sim.  R.  467;  S.  C.  1  Mylne  &  K.  88; 
Hughes  0.  Biddnlph,  4  Rasa.  R.  190 ;  Bellwood  v.  Wetherell,  1  Yoonge 
ft  CoU.  dl9. 

1  Mitf.  Eq.  PI.  by  Jeremy,  199,  874,  288 ;  Ck>oper,  Eq.  PL  197, 
907,  208,  284;  Jerrard  «.  Saandeia,  9  Yes.  jr.  454;  Hare  on  Diacov. 
89  - 104. 

>Ibid. 
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between  legal  rights  and  equitable  rights.^  Where  the 
Courts  of  Equity  are  called  upon  to  administer  justice, 
upon  grounds  of  Equity,  against  a  legal  title,  they  al- 
low a  superior  strength  to  the  legal  title,  when  the 
rights  of  the  parties  are  in  conscience  equal.*  And 
where  a  legal  title  may  be  enforced  in  a  Court  of  or- 
dinary jurisdiction,  to  the  prejudice  of  an  equitable  ti- 
tle, the  Courts  of  Equity  will  refuse  assistance  to  the 
legal  against  the  equitaUe  title,  where  the  rights  are 
in  conscience  equal.'  However  true  this  remark  may 
be,  as  to  the  mode  of  administering  and  enforcing  the 
rights  of  the  parties  in  the  Courts  of  Equity  in  Eng* 
land,  the  principle  itself,  upon  which  those  Courts  act, 
in  this  class  of  cases,  seems  founded  in  the  clearest  dic- 
tates of  universal  justice,  and  is  probably,  therefore,  to 
be  found  recognized  in  the  actual  jurisprudence  of  most 
civilized  nations.  It  stands  upon  the  maxim,  that, 
where  the  Equity  is  equal,  the  party  in  possession  shall 
prevail,  hi  iBqualijure  tnelior  est  conditio  possidentis^ 
^  604,  a.  There  never  has  been  any  well-founded 
doubt,  as  to  the  doctrine,  in  cases  where  the  plaintiff 
sets  up  an  equitable  title  against  an  equitable  tide,  or  a 
legal  title  of  the  defendant,  acquired  by  a  bond  fide 
purchase  without  notice;  for  in  such  a  case,  if  the 
title  of  each  party  be  equitable,  the  maxim  must  ap- 
ply with  its  full  force  ;  and  if  the  title  of  the  defend- 
ant be  a  legal  tide.  Equity  ought  not  to  deprive  him  of 
the  protection  of  that  title,  as  it  is  under  such  circum- 
stances the  superior  title.^    The   point  of  doubt  has 

1  Mitf.  Eq.  PL  by  Jeremy,  109,  800 ;  Wortley  «.  Birkhead,  3  Yes. 
373,  374. 

s  Ibid. 

9  Ibid. 

^  1  Story  on  Eq.  Jnrisp.  §  67,  a,  p.  75 ;  Jodos  v.  Powlee,  3  Mybie  & 
Keen,  581;  Sugden  on  Vendors,  10th  edit.  vol.  3,  ch.  32,  §  1-5,  p. 
417,  418;  Id.  ch.  34,  ^  1-4,  p.  488,  489;  Id.  $  17-33,  p.  494,  495. 

^  Sagden  OQ  Vendors,  10th  edit.  vol.  3,ch.  34,  §  17-33,  p.  494-496. 
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been,  whether  the  defence  ought  to  apply  to  a  case, 
where  the  plaintiff  founds  his  Bill  upon  a  legal  title, 
seeking  to  support  it  by  a  discovery,  and  the  defendant 
relies  solely  on  an  equitable  title  to  protect  himself 
from  the  discovery.  Upon  this  point  the  authorities 
are  at  variance ;  but  upon  principle  it  would  seem 
difficult  to  resist  the  reasoning,  by  which  the  doctrine, 
that  the  purchaser  is  in  such  a  case  entitled  to  protec- 
tion, is  supported.^  But  to  entitle  a  purchaser  to  the 
benefit  of  the  plea,  he  must  not  only  be  a  purchaser 
for  a  valuable  consideration  without  notice;  but  he 
must  have  paid  the  purchase  money.  If  he  has  paid 
no  part  of  it,  then  the  plea  is  null ;  if  he  has  paid  a 
part  he  is  entitled  to  protection  pro  tanto^ 

^  605.  These  are  the  principal  grounds  of  demurrer 
to  Bills  of  Discovery,  upon  which  it  seems  necessary 
to  comment  in  this  place.  If  the  objection  appears 
upon  the  face  of  the  Bill,  it  is  proper,  whether  it  ap- 
plies to  the  whole  of  the  Bill,  or  to  particular  discov- 
eries only,  that  the  objection,  as  far  as  it  extends, 
should  be  taken  by  demurrer.^  If  the  objection  does 
not  appear  upon  the  face  of  the  Bill,  it  must  (as  we 
shall  presendy  see)  be  taken  by  plea.^  And  this  dis- 
tinction is  the  more  important  to  be  observed,  because 
in  many  cases,  if  the  objection  is  not  so  insisted  on,  it 
is  in  effect  waived.  For  it  is  a  general  rule,  subject  to 
some  exceptions,  which  will  come   more  fully  under 


1  Ibid. ;  1  Story  on  Eq.  Jarisp.  $  57  d,  p.  75,  and  note.  In  the  late 
case  of  CoUins  v.  Lambe,  1  Russ.  &  Mylne,  284,  the  Master  of  the 
Rolls  held  it  no  protection;  and  in  Payne  v,  Compton,  8  Tounge  &  Coll. 
457,  Lord  Abinger  seems  to  hare  held,  that  it  was.  See  also  S  Story  on 
Eq.  Jnrisp.  §  1502,  1503,  and  notes ;  Wigram  on  DiscoT.  2d  edit.  ^  135, 
p.  81,  82 ;  Wood  v.  Mann,  1  Sumner,  R.  506. 

s  Wood  9.  Mann,  1  Sumner,  R.  578. 

3  Mitf.  Eq.  PI.  by  Jeremy,  107,  216 ;  Post,  §  607. 

4  Mitf.  Eq.  PI.  by  Jeremy,  14,  107,  218. 
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consideration  hereafter,  that  the  defendant  must  an- 
swer fully  all  the  allegations  and  charges  in  the  Bill, 
and  all  the  interrogatories  founded  upon  and  incidental 
to  them,  from  which  he  does  not  specifically  protect 
himself  by  way  of  demurrer,  or  by  way  of  plea,  as  the 
case  may  require.^ 

^  606.  Thus,  if  the  matter  relied  on  by  the  defend- 
ant constitute  a  defence  to  the  relief  or  purpose  sought 
by  the  Bill,  whether  that  relief  be  at  law  or  in  Equity ; 
or  if  the  defence  be,  that  the  plaintiff  has  no  title  to 
equitable  relief;  or,  that  the  plaintiff  has  no  interest 
in  the  subject-matter;^  or,  that  the  defendant  is  a  bond 


1  Hare  on  Discov.  247,  396,  297 ;  Mitf.  Eq.  PI.  by  Jeremy,  107,  108, 
307  and  note  (A) ;  Dolder  v.  Hantingfield,  II  Ves.  283 ;  Methodist  Epis- 
copal Church  V.  Jaques,  I  John.  Ch.  R.  65 ;  Phillips  v.  Prevost,  4  John. 
Ch.  R.  205;  Somerrille  «.  Mackay,  16  Yes.  382;  Cooper,  Eq.  PI.  315, 
316 ;  Mazareddo  «.  Maitland,  3  Madd.  R.  71, 72,  and  note  (b) ; v.  Har- 
rison, 4  Madd.  R.  252 ;  Post,  ^  607,  609.  The  language  of  Lord  Redes- 
dale  on  this  subject,  is  somewhat  obscure  and  involved.  He  says ;  *'  If 
the  grounds,  on  which  a  defendant  might  demur  to  a  particular  discovery, 
appear  clearly  on  the  face  of  the  Bill,  and  the  defendant  does  not  demur 
to  the  discovery,  but,  answering  the  rest  of  the  Bill,  declines  answering  to 
so  much,  the  Court  will  not  compel  him  to  make  the  discovery.  But,  in 
general,  unless  it  appears  clearly  by  the  Bill,  that  the  plaintiff  is  not  enti- 
tled to  the  discovery  he  requires,  or  that  the  defendant  ought  not  to  be 
compelled  to  make  it,  a  demurrer  to  the  discovery  wUl  not  hold,  and  the 
defendant,  unless  be  can  protect  himself  by  plea,  must  answer.''  Mitf. 
Eq.  PL  by  Jeremy,  200.  Although  Lord  Redesdale,  in  the  first  sentence, 
is  manifestly  referring  to  cases  of  a' particular  discovery  sought  by  the 
Bill ;  yet  even  this  requires  some  qualifications,  for  there  are  many  cases, 
in  which  a  defendant,  answering  in  part,  will  be  compelled  to  answer  a 
particular  discovery  which  he  might,  by  demurrer  or  by  plea,  have  object* 
ed  to.  This  is,  indeed,  sufficiently  apparent  from  the  succeeding  sentence 
of  Lord  Redesdale.  The  true  exposition  of  this  whole  passage  is  prob- 
ably the  fact,  that  at  the  time,  when  it  was  written,  the  doctrine  on  this 
subject  was  in  a  very  unsettled  state.    See  Hare  on  Discov.  247  -  255. 

3  In  Mazareddo  v,  Maitland,  3  Madd.  R.  72,  the  Vice-chancellor  (Sir 
John  Leach)  decided,  ''that  a  defendant  cannot,  by  answer,  deny  the 
plaintiff's  title,  and  refuse  to  answer  as  to  feels,  which  may  be  useful  in 
support  of  that  title.  He  cannot  answer  in  part.  If  he  answers  at  all,  he 
must  answer  the  whole  Bill.*'  Mr.  Hare  deems  this  distinction  of  great 
practical  importance.    Hare  on  Discov.  251 ;  Post,  ^  609,  846,  847. 
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fide  purchaser  for  a  valuable  consideration  without  no- 
tice ;  ^  or,  that  the  Bill  does  not  declare  a  purpose,  for 
which  Courts  of  Equity  will  compel  a  discovery;  or 
that  the  plaintiff  is  under  some  disability ;  in  these  and 
the  like  cases,  although  the  defence  extends  to  the  en- 
tire subject  of  the  suit,  it  seems  now  settled,  that  the 
objection  must  be  taken  by  way  of  plea  or  demurrer ; 
for  if  the  defendant  submits  to  answer,  he  must  an- 
swer fully,* 

^  Ovey  V.  Leighton,  8  Sim.  &  Stu.  335;  Portarlington  v.  Soolby,  7 
Sim.  R.  38. 

'  Hare  on  Discov.  255-363;  see  also  Bolder  «.  Hantingfield,  11  Yes. 
383 ;  Shaw  «.  Ching,  11  Yes.  303  ;  Faalder  v.  Staart,  11  Yes.  396 ;  Post, 
§  846,  847;  Rowe  v.  Teed,  15  Yes.  376-378.  The  whole  snbject  is 
elaborately  examined,  and  the  cases  collected  in  Mr.  Hare's  work  on 
Discovery,  p.  347-398.  Tber^  has  been  no  small  diversity  of  opinion 
among  the  learned  Chancery  judges  upon  this  subject,  and  Mr.  Hare  has 
given  an  historical  view  of  the  cases.  The  doctrine  asserted  in  the  text 
is,  however,  that,  which  seems,  on  the  whole,  to  be  settled  in  England 
by  the  weight  of  aathority,  though  not  beyond  all  doubt.  Mr.  Chancel- 
lor Kent  has  also  reviewed  the  principal  authorities  in  the  ease  of  The 
Methodist  Episcopal  Church  o.  Jaques,  1  John.  Ch.  R.  65 ;  and  in  the 
case  of  Phillips  v.  Prevost,  4  John.  Ch.  R.  305.  He  arrived  at  a  conclu- 
sion not  quite  coincident  with  the  text ;  for,  while  he  admits  the  general 
rule,  he  seems  to  insist,  that  it  is  subject  to  exceptions  and  modifications 
according  to  the  circumstances  of  the  case.  And  he  states  as  one  excep- 
tion, where  the  defendant  objects  by  answer  to  a  discovery,  because  the 
plaintiff  has  no  title ;  and  also  as  another  exception,  the  case  of  a  defend^ 
ant  disclaiming  all  interest  in  the  subject-matter  of  the  controversy.  This 
last  case  seems  justified  by  what  is  said  by  Lord  Redesdale  (Mitf.  Eq.  PI. 
by  Jeremy,  188,  383,  318).  And  Mr.  Hare  admits,  that,  in  cases  of  a 
disclaimer  of  interest,  and  that  Uie  defendant  is  a  mere  witness,  and  in 
cases  of  a  purchaser  for  a  valuable  consideration  without  notice,  there  is 
a  great  conflict  in  the  authorities.  Hare  on  Discov.  356  -  863.  In  the 
late  case  of  Ovey  v.  Leighton,  3  Sim.  &  Stu.  334,  the  Yice-Chancellor 
held,  that  if  a  purchaser  virithout  notice  answers  at  all,  he  must  answer 
fully.  The  same  point  was  dedded  in  the  still  more  recent  case  of  Por- 
tarlington V,  Soulby,  7  Sim.  R.  38.  See  also  the  eases  in  1  John.  Ch. 
R.  65,  and  4  John.  Ch.  R.  305.  By  the  39th  Rule  of  the  Equity  Rules  of 
the  Supreme  Court  of  the  United  States,  January  Term,  1^48,  a  bond 
fide  purchaser  for  a  valuable  consideration  without  notice  may  set  up  that 
defence  by  answer  instead  of  plea,  and  will  be  entitled  to  the  same  protec- 
tion as  if  he  had  pleaded  it,  from  making  a  further  answer.    See  Po8t» 
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§  607,  The  rule,  however,  is,  as  has  been  already 
suggested,^  subject  to  some  uncontroverted  exceptions; 


^810,  846,  Dote,  where  the  rale  is  eited  at  largfe.  The  rule,  that, 
where  a  defendant  answers  at  all,  he  must  answer  fully,  does  not  prevail 
in  the  Court  of  Exchequer ;  but  only  in  the  Court  of  Chancery ;  founded 
(as  it  should  seem)  upon  the  difference  in  the  practice  of  these  Courts  as 
to  the  mode  of  disposing  of  exceptions  to  answers  for  this  supposed  de- 
fect. In  the  Court  of  Chancery  the  exceptions  are  referred  to  a  Master ; 
in  the  Court  of  Exchequer  they  are  not.  See  Hare  on  Discov.  247,  248  ; 
Id.  250,  257,  note  (v) ;  Id.  298-391.  In  Rowe  ».  Teed,  15  Ves.  377, 
Lord  EUdon  expounded,  at  some  length,  the  grounds  of  the  difference. 
*'  The  question  is,"  said  he,  "  whether  this  is  an  answer,  bringing  for- 
ward such  one  short  fact,  or  such  a  series  of  circumstances,  establishing, 
in  the  result,  one  (act,  that  would  be  an  answer  to  the  prayer  of  discov- 
ery and  relief ;  and  therefore,  whether  this  is  a  case,  in  which  the  Court 
should  decide  that  point,  which  has  been  long  the  subject  of  litigation  : 
to  what  extent  a  defendant  is  bound  to  answer,  who  has  averred  a  circum- 
stance, which,  if  truly  averred  in  another  form,  and  sufficiently  proved, 
would  be  an  answer  to  the  whole  prayer  for  discoyery  and  relief.  I  re- 
peat, that  I  should  not  shrink  from  the  decision  of  that  question,  if  it  was 
fairly  before  me ;  and  I  should  be  relieved  from  the  apprehension  of  an 
erroneous  judgment  by  the  reflection,  that  it  is  much  better,  that  there 
should  be  a  decision,  than  that  such  a  point  should  remain  in  uncertainty. 
It  is  not  my  purpose,  on  this  occasion,  to  repeat  all,  that  is  to  be  found 
upon  this  subject  in  the  late  cases.  But  I  must  repeat,  that  whenever  this 
question  comes  to  a  decision,  it  will  be  infinitely  better  to  decide,  that  in 
this  Court  the  objection  should  be  made  by  plea,  rather  than  by  answer. 
In  the  Court  of  Exchequer,  exceptions  come  before  the  Court  in  the  first 

'instance.  That  is  not  the  course  here.  The  office  of  a  plea,  generally^ 
is  not  to  deny  the  Equity ;  but  to  bring  forward  a  fact,  which,  if  true,  dis- 
places it :  not  a  single  averment,  as  the  averment  in  this  answer,  that  no 
bill  of  sale  was  executed  ;  but  perhaps  a  series  of  circumstances,  forming, 
in  their  combined  result,  some  one  fact,  which  displaces  the  Equity. 
There  is  this  difference  between  Law  and  Equity ;  that  here,  for  the  sake 
of  convenience,  that  is,  of  justice,  the  denial  of  some  fact  alleged  by  the 
Bill,  in  some  instances,  with  certain  averments,  has  been  considered  suffi- 
cient to  constitute  a  good  plea ;  though  not  perhaps  precisely  within  the 
definition  of  good  pleading  at  law.  If  each  case  is  to  be  considered  upon 
its  own  circumstances,  it  is  desirable,  that  this  point  should  be  brought 
before  the  Court  by  plea,  rather  than  by  answer ;  as  an  answer  primA 

facie  admits,  that  the  defendant  cannot  plead.  And,  with  the  exception 
of  the  cases,  in  which  it  is  settled,  as  general  law,  that  the  party  is 
not  to  answer  a  particular  circumstance,  as,  that  he  is  not  to  criminate 

1  Ante,  §  605. 
£Q.   PL.  74 
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amoag  which  may  be  stated  to  be  the  olgection,  that 
the  diflcoTerj  woald  make  the  defendant  liable  to  a 
penalty  or  a  forfeiture,  or  have  a  tendency  thereto ;  ^ 
or  would  compel  him  to  criminate  himself ;  or  would 
involve  him  in  a  breach  of  professional  confidence  as 
counsel,  solicitor,  or  attorney;  or  that  the  discovery 
would  be  immaterial ;  or  that  it  would  compel  him  to 
discover  matters  not  applicable  to  the  plaintiff's  title, 
but  solely  applicable  to  his  own  title.^  Some  of  these 
exceptions  will  again  come  under  review  in  the  subse- 
quent pages.' 

^  608.  It  has  been  remarked  by  Lord  Redesdale, 
that  not  only  is  a  demurrer  the  proper  mode  of  taking 
such  an  objection,^  but  he  has  added,  in  another  place, 
that  after  a  demurrer  has  been  overruled,  a  nevir  de- 
fence may  be  made  by  a  demurrer  less  extended,  or 
by  a  plea,  or  by  an  answer ;  and  that,  after  a  plea  has 
been  overruled,  a  new  defence  may  be  made  by  a  de- 
murrer, by  a  new  plea,  or  by  an  answer ;  and  the  pro- 
ceedings upon  the  new  defence  will  be  the  same,  as  if 


himMlf,  the  case  of  a  pnrchaser  for  a  valuable  conrideiation,  4^.,  this 
Court  does  not  trust  the  Master,  generally,  with  the  detenninatioii,  how 
much  of  the  answer,  considered  as  a  plea,  would  be  a  good  defenoe.  The 
Master  is,  therefore,  almost  under  a  necessity  of  admitting  an  exeeptkn ; 
and,  when  the  propriety  of  his  judgment  comes  to  be  aigued  here,  it 
would  be  most  incongruous,  that  the  Court,  admitting  his  judgment  not  to 
be  wrong,  should  yet  give  a  different  judgment,  considoing  the  answer  as 
a  plea.''  See  also  Somerville  v.  Mackay,  16  Yes.  387 ;  Leonard  v.  Leon- 
ard, 1  Ball  &  Beatt.  334,  396. 

1  If  the  defendant  in  an  answer  means  to  avail  himself  of  the  objection, 
that  his  answer  to  a  particular  matter  of  discovery  will  expose  him  to  a 
penalty  or  forfeiture,  he  must  in  his  answer  specially  set  up  that  objectioo. 
Slowmao  «.  Kelly,  3  Younge  &  Coll.  673 ;  Post,  \  846.  * 

9  Hare  on  Diacov.  368,  964,  966-978 ;  Id.  990 ;  Id.  149  ;  Parkhoist 
0.  Lowten,  1  Meriv.  R.  401.  See  also  Phillips  v.  Prevost,  4  Johns.  Ch. 
R.  905,  and  cases  there  cited ;  Rowe  «.  Teed,  15  Yes.  376-379;  Leon- 
ard 9.  Leonard,  1  Ball  &.  Beatt.  394,  396;   Ante,  §  575-588,  509-603. 

3  Post,  §  894,  895. 

4  Mitf.  Eq.  PI.  by  Jeremy,  14,  16,  107,  918. 
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it  had  been  CMriginally  made.^  And  it  has  also  been 
said,  that  where  a  demurrer  is  overruled,  that  does  not 
deprive  the  partj  of  his  Equity ;  for  the  same  thing 
may  be  insisted  on  in  his  answer.'  These  proposi- 
tions require  qualification  ;  for,  however  true  in  general 
they  may  be  in  regard  to  Bills  of  Relief,  we  should  be 
misled  in  applying  them  to  Bills  of  Discovery.^  In 
the  cases  of  Bills  of  Relief,  to  which  the  general  rule 
extends,  that  he,  who  submits  to  answer,  must  an- 
swer fiiUy,  the  overruling  of  a  demurrer,  or  of  a  plea, 
although  it  is  not  conclusive  upon  the  title  to  relief, 
is  conclusive  upon  the  question  of  discovery;  for  it 
amounts  to  a  decision,  that  the  matter  is  proper  for  a 
judicial  inquiry,  and  the  defendant  can  no  longer  re- 
fuse to  the  plaintiff  the  means  of  prosecuting,  that  in- 
quiry.* 

^  Lord  Redesdftle's  laogaage  (Mitf.  Eq.  PI.  by  Jeremy,  16)  is  as  fol- 
lows ;  '*  If  a  demurrer  or  plea  is  overruled  upon  argument,  the  defendant 
must  make  a  new  defence.  This  he  cannot  do  by  a  second  demurrer  of 
the  same  extent,  after  one  demurrer  has  been  oyerruled ;  for  although,  by 
a  standing  order  of  the  Court,  a  cause  of  demurrer  must  be  set  forth  in 
the  pleading,  yet,  if  that  is  OTemiled,  any  other  cause  appearing  on  the 
Bill  may  be  offered  on  argument  of  the  demurrer,  and,  if  valid,  will  be 
allowed;  the  rule  of  the  Court  afifecting  only  the  costs.  But  after  a  de- 
murrer has  been  overruled,  a  new  defence  may  be  made  by  a  demurrer 
less  extended,  or  by  plea,  or  answer ;  and  after  a  plea  has  been  overruled, 
defence  may  be  made  by  demurrer,  by  a  new  plea,  or  by  an  answer ; 
and  the  proceedings  upon  the  new  defence  will  be  the  same,  as  if  it  had 
been  originally  made."  In  Finch  v.  Finch,  2  Yes.  492,  Lord  Hard- 
wicke  is  also  reported  to  have  said ;  '*  It  is  not  like  a  second  demurrer 
on  discovery,  or  a  second  plea,  which  cannot  be  put  in  a  second  time,  if 
overruled ;  yet,  notwithstanding,  the  Court  frequently  allows  the  defend- 
ant, alter  a  plea  has  been  overruled,  to  insist  upon  the  same  matter  by  an- 
swer, which  was  overruled  as  a  plea."  See  also  Hare  on  Discov.  289, 
903 ;  Mitf.  Eq.  PI.  by  Jeremy,  816,  217  and  note  (x)  ;  Ante,  ^  460. 

9  Bishop  of  Sodor  and  Man  v,  Derby,  2  Yes.  357 ;  Attorney-General 
V.  Brown,  1  Swanst.  R.  304  and  note. 

9  Hara  <m  Discov.  289,  200. 

^  Hare  on  Discov.  290.  Although  this  is  the  general  rule ;  yet  the 
Court,  upon  overruling  a  demurrer  to  a  Bill  of  Discovery,  will  by  its  dis- 
cretion, in  a  fit  case,  give  leave  to  the  defendant  to  insist  by  way  of  an- 
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^  609.  The  foregoing  remarks  have  been  principally 
addressed  to  cases,  where  the  objection  to  a  discovery 
applies  to  the  entire  claim  of  the  plaintiff.  But  they 
are  equally  applicable  to  cases,  where  the  ol^ection 
applies  only  to  special  and  particular  discoveries  sought 
by  the  Bill.  In  the  latter  case,  equally  as  in  the  for- 
mer, the  defendant,  if  he  means  to  make  any  olgection 
to  the  discovery,  must  do  so  by  a  demurrer,  or  by  a 
plea ;  for  the  same  general  rule,  subject  to  the  excep- 
tions already  stated,  governs,  that  the  defendant,  if  he 
answers  at  all,  must  answer  fuUy.^ 

swer,  that  he  is  Dot  bound  to  make  the  discovery  required,  or  wiU  give 
him  liberty  to  file  another  demurrer  less  extensive.  Mitf.  Eq.  Pi.  by 
Jeremy,  217  and  note  (:r)  ;  Baker  v.  Mellish,  11  Ves.  68 ;  Thorp  v.  Ma- 
caulay,  5  Madd.  R.  218  ;  Earl  of  Suffolk  «.  Green,  1  Atk.  450  ;  Haie 
on  Dificov.  290, 293, 294 ;  Portarlington  v.  Soulby,  6  Sim.  R.  356  ;  Ante, 
§  460.  Mr.  Hare  has  added  an  important  qualification  to  the  language 
of  the  text.  "  Upon  the  special  objections  to  discovery,*'  says  he,  *' the 
overraling  a  demurrer  or  plea,  whether  general,  or  of  partial  extent,  is 
not  decisive.  The  effect  of  the  decision  against  the  demurrer  or  plea, 
-with  regard  to  such  objections,  is,  that  they  cannot  be  taken  by  a  second 
demurrer  or  plea  without  the  leave  of  the  Court.  But  they  may  still  be 
taken  by  answer,  as  they  might  have  been,  if  no  previous  defence  had 
been  attempted."  Hare  on  Discov.  290,  203,  295.  Lord  Eldon,  in  Baker 
V.  Mellish,  11  Yes.  73,  used  the  following  language  on  the  same  point; 
**  As  to  particular  questions  upon  this  record,  the  defendant  should  not  be 
called  upon  to  answer ;  for  he  is  put  precisely  in  the  same  situation,  as  if 
he  had  answered;  and,  notwithstanding  a  demurrer  to  the  whole  Bill 
overruled,  the  defendant  may  object  to  answer  a  question,  if  it  is  not  law- 
ful to  ask  it ;  and  may  by  answer  protect  himself  from  answering  such  a 
question.  But,  whether  he  shoufd  be  in  that  situation,  is  a  very  difierent 
consideration ;  for  if  he  says,  he  is  not  bound  to  answer,  the  plaintiff 
may  immediately  contest  with  him,  whether  he  has  sufficiently  answeted. 
But  he  is  not  in  that  state,  if  at  liberty  to  demur  again,  until  that  de- 
murrer is  disposed  of ;  and  then  the  question  as  to  the  sufficiency  of  the 
answer  upon  the  other  points  is  to  commence.  Finding  this  question  not 
settled  by  decision,  and  dicta  both  ways,  the  best  opinion  I  can  form  is,  that 
the  defendant,  having  demurred  to  the  whole  Bill,  shall  not  demur  to  a 
part  without  leave." 

1  Hare  on  Discov.  127-130,255,256,262;  Ante,  §605,  606,  note; 
Post,  §  810, 846, 847.  But  see  the  Rule  of  the  Supreme  Court  of  the  United 
States,  cited  Post,  §  810,  846,  note,  which  has  materially  altered  this  doc- 
trine. 
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§  610.  Before  closing  this  head  of  demurrers  to  Bills 
of  Discovery,  it  is  proper  to  add,  that,  where  the  sole 
object  of  a  Bill  is  to  obtain  a  discovery,  some  grounds 
of  demurrer,  which,  if  the  BiU  prayed  for  relief,  would 
extend  to  discovery,  as  well  as  to  the  relief,  will  not 
hold.^  Thus,  a  demurrer  to  a  Bill  for  a  discovery 
merely  will  not  hold  for  want  of  parties ;  for  the  plain- 
tiff seeks  no  decree;  nor,  in  general,  for  want  of 
Equity  in  the  plaintiff's  case,  for  the  same  reason ; 
nor,  because  the  Bill  is  brought  for  the  discovery  of 
part  of  a  matter ;  for  that  is  merely  a  demurrer,  be- 
cause the  discovery  would  be  insufficient.'  But  it 
should  seem,  that  a  demurrer  would  hold  to  a  Bill  for 
the  discovery  of  several  distinct  matters  against  several 
distinct  defendants.'  For,  although  a  defendant  is  al- 
ways eventually  paid  his  costs  upon  a  Bill  of  Discov- 
ery, if  both  parties  live,  and  the  plaintiff,  by  an 
amendment  of  his  Bill,  does  not  extend  it  to  pray 
relief ;  yet  the  Court  ought  not  to  permit  the  defend- 
ant to  be  put  to  any  unnecessary  expense,  as  either 
the  plaintiff  or  the  defendant  may  die,  pending  the 
suit.* 

^  610,  a.   We  have  already  had  occasion  to  state. 


1  Mitf.  Eq.  PI.  by  Jeremy,  200,  301;  Hare  on  Discov.  124-126; 
Poet,  ^  745.  It  was  said,  by  Lord  Cbancellor  Eldon,  in  Cholmondeley  v. 
Clinton,  2  Meriv.  R.  74,  tbat  there  is  no  instance  of  a  Bill  of  Diacovery 
merely  being  allowed  to  be  amended  by  adding  new  parties  as  plaintiflb  ; 
and  he  added,  that  he  would  not  make  a  precedent,  for  which  there  was 
no  foundation  in  the  principles  or  practice  of  the  Court.  It  is  to  be  un- 
derstood, however,  that  his  Lordship  was  here  speaking  of  a  Bill  of  Dis- 
covery in  aid  of  an  action  at  law,  where  the  persons,  sought  to  be  made 
parties,  were  not  plaintiffii  in  the  suit  at  law.  In  such  a  case,  as  we  have 
seen,  no  person  can  be  made  a  party  to  the  Bill  of  Discovery,  who  is  not  a 
party  to  the  suit  at  law.  Ante,  §  560  and  notes.  See  S.  P.  Glyn  v. 
Soares,  3  Mylne  &  Keen,  450 ;  Queen  of  Portugal  v.  Glyn,  1  West,  H. 
of  Lords  R.  256,  276 ;  S.  C.  7  Clarke  &  Fin.  466. 

«  Ibid.  8  Ibid.  *  Ibid. 
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that  in  a  Bill  of  Discovery,  in  aid  of  an  action  or  de- 
fence at  law,  no  person  should  be  made  a  party  to  the 
Bill,  although  he  has  a  substantial  interest  in  the  action 
or  defence  at  law,  who  is  not  a  party  of  record  in  the 
action  ;  if  he  should  be,  the  Bill  will  be  demurrable.^ 

1  Ante,  §  996,  541,  644,  569 ;  Gljn  v.  Soares,  3  Mjlne  &  Keen,  450 ; 
Inring  v.  Thompson,  9  Sim«  R.  17,  99 ;  Queen  of  Portogal  9.  Glyn,  1 
West,  H.  of  Lords  R.  958,  976 ;  S.  C.  7  Clarke  &  Fin.  R.  466. 
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CHAPTER  XIL 

DEMURRERS    TO   BILLS   NOT   ORIGINAL. 

^  61 1 .  Hitherto  our  attention  has  been  limited  to 
the  consideration  of  demurrers  to  original  Bills,  either 
for  relief  or  for  discovery  only.  It  is  proper,  therefore, 
to  add  a  few  words  in  regard  to  demurrers  to  Bills 
not  original.  As  every  other  kind  of  Bill  is  a  conse- 
quence of  an  original  Bill,  many  of  the  causes  of  de- 
murrer, which  will  apply  to  an  original  Bill,  will  also 
apply  to  any  other  kind  of  Bill.^  But  the  peculiar 
form  and  object  of  each  kind  of  Bill  aflbrd  distinct 
causes  of  demurrer  to  each ;  and  upon  these  we  shall 
accordingly  proceed  to  make  some  remarks. 

^  612.  And,  first,  in  regard  to  demurrers  to  supple- 
mental Bills,  and  to  Bills  in  the  nature  of  supplemental 
Bills.  A  demurrer  to  a  supplemental  Bill,  or  to  a  Bill 
in  the  nature  of  a  supplemental  Bill,  may  be  filed, 
whenever  it  appears  upon  the  face  of  the  supplemental 
Bill,  that  the  plaintiff  has  no  right  to  file  that  species 
of  Bill,  either  from  want  of  title,  or  from  mistake  in 
pleading.^  Thus,  in  general,  if  a  ^ill  is  filed  by  a 
tenant  in  tail,  who  dies,  the  issue  in  tail,  or  the  re- 
mainder-man in  tail,  claiming  under  a  new  limitation, 
will  be  entitled  to  the  benefit  of  the  proceedings  had 
in  the  suit  of  the  first  tenant  in  tail,  by  merely  filing  a 
supplemental  Bill.^    But  where  a  sul^equent  remain- 

1  Mitf.  £q.  PI.  by  Jeremy,  301 ;  Cooper,  Eq.  PI.  SIO. 
'  Cooper,  Eq.  PI.  213,  S13. 
3  Ibid. 
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der-man  in  tail  files  such  a  Bill,  if  it  appears,  that  the 
suit  by  the  first  tenant  in  tail  was  founded  upon  a  con- 
tract made  by  him,  and  was  not,  in  respect  of  charges, 
created  by  the  donor;  or,  if  there  is  any  particular 
difference  in  the  interests  derived  firom  the  donuniy  out 
of  which  both  estates  tail  are  carved ;  or,  if  there  are 
any  other  special  circumstances,  under  which  the 
estate  is  held,  existing  in  the  case,  the  subsequent  re- 
mainder-man in  tail  will  not  be  permitted  to  file  such 
a  Bill.^  The  case  is  still  stronger  against  holding  such 
Bill  to  be  sufficient,  if  the  new  remainder-man  in  tail 
happens  to  be  the  defendant,  instead  of  the  plaintiff  in 
the  suit,  and  has  any  special  facts  to  state  in  addition 
to,  or  different  from  those,  which  constituted  the  former 
defence.  In  such  cases,  more  especially,  the  Court 
will  not  give  to  a  supplemental  Bill  the  effect  of  bind- 
ing him  by  the  shape  of  the  defence  already  made.^ 

^613.  But  except  in  special  cases  of  this  sort,  a 
supplemental  Bill  is  maintainable  by  persons  standing 
in  privity  of  title  with  the  original  plaintiff.  There- 
fore, where  a  decree,  in  the  suit  of  a  feme  covert  by 
her  next  friend  against  her  husband  and  trustees,  had 
declared  a  right  to  a  setdement  by  the  husband  on  her 
and  her  children ;  and  the  wife  died  before  the  Master 
could  make  his  report ;  a  supplemental  Bill  being  filed 
by  the  children  to  have  a  provision  made  for  them,  the 
defendants  demurred,  both  on  the  form,  and  on  the 
want  of  merits.  But  the  Court  decreed  the  right  of 
the  children  to  the  provision  sought ;  and  thought,  that 
if  they  had  such  right  by  the  judgment  in  the  former 
suit,  it  being  subsequent  to  the  institution  of  the  pro- 


1  Cooper,  Eq.  PL  75,  76,  213,  913. 

9  Cooper,  Eq.  PI.  74,  213,  214.  Sach  a  Bill,  though  called  in  Munay 
V.  Elibank,  10  Ves.  83,  a  supplemental  Bill,  is,  properly  speaking,  an 
original  Bill  in  the  nature  of  a  supplemental  Bill.     See  Ante,  §  345. 
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ceedings  in  that  suit,  they  might  maintain  a  supple* 
mental  Bill ;  and,  therefore,  overruled  the  demurrer.^ 

^  614.  It  is  a  general  rule,  that  the  Court  will  not 
permit  a  supplemental  Bill  to  be  filed,  except  upon  new 
matter ;  because  the  same  end  can  generally  be  an- 
swered by  an  amendment  of  the  original  Bill.^  .  If, 
therefore,  a  supplemental  is  brought  upon  matter,  aris- 
ing before  the  filing  of  the  original.  Bill,  where  the  suit 
is  in  that  stage  of  the  proceedings,  in  which  an  amend- 
ment will  be  allowed,  the  defendant  may  demur.^  And 
even  if  a  supplemental  Bill,  upon  matter  arising  sub- 
sequent to  the  filing  of  the  original  Bill,  is  brought 
against  a  person,  who  was  not  a  party  to  the  original 
Bill,  and  who  claims  no  interest  arising  out  of  the 
matters  in  litigation  in  it,  the  defendant  to  the  supple- 
mental Bill  may  also  demur ;  especially,  if  the  supple- 
mental Bill  prays,  that  he  may  answer  the  matters 
charged  in  the  original  Bill.^  So,  if  a  supplemental 
Bill  is  brought  against  a  person  not  a  party  to  the 
original  Bill,  praying,  that  he  may  answer  the  original 
Bill,  and  no  reason  is  assigned,  why  he  could  not  be 
made  a  party  to  the  original  Bill  by  an  amendment,  he 
may  demur.^  These,  however,  are  grounds  of  de- 
murrer, arising  rather  from  the  plaintiff's  having  mis- 
taken his  remedy,  than  from  his  being  without  one.^ 

^  615.  Upon  another,  and  a  distinct  ground,  if  new 
facts  or  events  shall  have  arisen  subsequently  to  the 
filing  of  the  original  Bill,  but  those  new  matters  are 
immaterial  to  the  relief  sought  under  the  original  Bill, 
or  are  such,  as  may  come  before  the  Master  under  the 


1  Ibid. 

«  Cooper,  Eq.  PI.  314 ;  Mitf.  Eq.  PL  by  Jeremy,  302,  203,  307 ;  Ug- 
borne  v.  Baker,  3  Madd.  387;  Baldwin  v.  Mackown,  3  Atk.  817;  Staf- 
ford V.  Harlett,  1  Paige,  R.  300  ;  Colcloagb  v.  Evans,  4  Sim.  R.  76. 

3  Ibid.  4  Ibid.  »  Ibid.  «  Ibid. 

EQ.    PL.  75 
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proper  decretal  order  in  the  original  cause,  a  demurrer 
will  lie.  For,  if  the  new  facts  or  events  are  not  mate- 
rial, they  are  irrelevant ;  and  if  material,  and  yet  they 
are  now  properly  within  the  reach  of  the  Court,  or  be- 
fore the  Master  under  the  original  cause,  there  is  no 
ground,  why  the  record  should  be  incumbered  with 
superfluous  matter.^ 

^616.  Another  distinct  ground  of  demurrer  is,  that 
the  Bill  is  not  properly  supplemental ;  but  that  it  seeks 
to  make  a  new  and  difierent  case  from  the  original 
Bill,  upon  new  matter ;  for  that,  in  a  proper  stage  of 
the  cause,  might  be  the  fit  sul^ect  of  an  amendment ; 
or,  at  all  events,  of  an  original  Bill.^  Therefore,  if 
the  purpose  for  which  a  supplemental  Bill  is  brought, 
is  not  properly  supplemental  to  the  matters  already  in 
litigation  between  the  parties  to  the  original  Bill,  and 
in  respect  to  which  the  relief  is  sought,  a  demurrer 
will  lie.  Thus,  where  a  Bill  was  brought  against  the 
surviving  executors,  to  have  the  testator's  estate  ad- 
ministered according  to  the  trusts  of  the  will ;  and 
it  impeached  certain  accounts  settled  between  the  de- 
fendants and  a  deceased  co-executor ;  and  the  plaintifl^ 
without  making  the  representative  of  the  deceased 
executor  a  party,  went  on  to  a  hearing ;  and  a  decree 
was  made  at  the  hearing,  restricting  the  account  to 
the  receipts  of  the  defendants,  and  directing,  that  the 

^  Adams  v.  Dowdiog,  3  Madd.  R.  63 ;  Milder  9.  Harewood,  17  Yes. 
144;  Mitf.  £q.  PI.  by  Jeremy,  63,  DOte  (o),  303,  note  (9) ;  Hare  on 
Discov.  158. 

9  Coldongh  V.  Evans,  4  Sim.  R.  76 ;  Dias  v.  Merle,  4  Paige,  R.  359. 
It  is  proper  here  to  remark,  that  the  case  put  in  the  text,  is,  where  the 
matter  is  not  properly  supplemental.  For,  if  the  plaintiff,  when  his  cause 
is  in  such  a  state,  that  he  cannot  amend  his  Bill,  discovers  new  matter, 
which  may  tend  to  vary  the  relief  prayed,  or  to  show,  that  the  plaintiff  is 
entitled  to  the  relief  prayed,  by  the  original  Bill,  that  is  properly  the  sub- 
ject of  a  supplemental  Bill.  Ante,  $  336,  337.  Crompton  «.  Wombwell, 
4  Sim.  R.  638. 
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account  settled  with  the  deceased  executor  should  not 
be  disturbed ;  and  afterwards  the  plaintiff  filed  a  Bill, 
purporting  to  be  a  supplemental  Bill,  Imnging  before 
the  Court  the  representative  of  the  deceased  executor, 
and  also  the  assignees  of  one  of  the  surviving  execu- 
tors, who  had  become  a  bankrupt ;  and  prajdng,  that 
the  accounts  and  inquiries,  directed  by  the  former  de- 
cree, might  be  prosecuted,  and  that  an  account  might 
be  taken  of  the  receipts  of  the  deceased  executor ; 
upon  a  demurrer  bj  the  assignees,  it  was  held,  that  the 
supplemental  was  not  sustainable ;  because,  although 
supplemental  to  the  rest  of  the  defendants,  it  was  an 
original  Bill,  so  £^r  as  regarded  the  representative  of 
the  deceased  executor.  There  was  nothing  at  all 
properly  supplemental  in  its  nature,  or  in  aid  of  what 
had  been  sdready  done  by  the  Court.  But,  on  the 
contrary,  the  former  decree  of  the  Court  excluded  this 
very  account  of  the  deceased  executor.^ 

^617.  Secondly ;  Demurrers  to  Bills  of  Revivor,  and 
to  Bills  in  the  nature  of  Bills  of  Revivor.  If  a  Bill  of 
Revivor,  or  a  Bill  in  the  nature  of  a  Bill  of  Revivor, 
does  not  show  a  sufficient  ground  for  reviving  the  suit, 
or  any  part  of  it,  either  by  or  against  the  person,  by  or 
against  whom  it  is  brought,  the  defendant  may,  by  de- 
murrer, show  cause  against  the  revival.^  Indeed,  al- 
though the  defendant  does  not  demur;  yet,  if  the  plain- 
tiff does  not  show  a  title  to  revive,  he  will  take  nothing 
by  his  suit  at  the  hearing.^    A  demurrer  to  a  Bill  of 

1  WilBon  V,  Todd,  1  Mylne  &  Craig,  4S.  See  also  Colclough  v. 
£yao8,  4  Sim.  R.  76. 

«  Mitf.  Eq.  PI.  by  Jeremy,  201,  203. 

'  Mitf.  Eq.  PL  by  Jeremy,  202,  289,  290.  In  all  oases  where  the  de- 
fendant means  to  object  to  the  Bill  of  Revivor,  he  ought  to  do  so  by  de- 
murrer ;  for,  in  many  cases,  if  he  does  not  -object,  but  answers,  it  will  be 
a  waiver  of  the  objection,  and  amount  to  an  admission,  that  it  is  a  good 
^  BiU  of  Revivor.    Nanny  v.  Totty,  11  Price,  R.  117,  121.    See  1  Mont. 
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Revivor,  or  to  a  Bill  in  the  nature  of  a  Bill  of  Revivor, 
may  be,  (1.)  either  for  want  of  privity,  or  (2.)  for 
want  of  sufficient  interest  in  the  party  seeking  to  revive, 
or  (3.)  for  some  imperfection  in  the  frame  of  the  BilL^ 

^618.  First;  for  want  of  privity.  We  have  already 
had  occasion  to  consider,  in  what  cases  a  Bill  of  Re- 
vivor, technically  so  called,  may  lie ;  and  it  was  then 
stated,  that  it  is  confined  to  cases  of  representation  of 
the  party  deceased  by  the  mere  appointment  and 
operation  of  law.*  Thus,  the  executor  or  administra- 
tor alone  is  the  party  by  or  against  whom  a  Bill  of 
Revivor,  technically  so  called,  will  lie  as  to  matters 
touching  the  personalty  of  the  deceased ;  and  by  or 
against  the  heir  at  law  of  the  deceased  as  to  matters 
touching  the  realty.*  This  is  properly  a  privity  by 
operation  of  law.  On  the  other  hand,  there  may  be 
a  privity  of  right  and  title  under  the  deceased,  by  a 
transfer  or  conveyance  of  that  right  and  title  to  a  per- 
son, who  is  not  in  by  mere  operation  of  law,  and  is 
not  the  personal  or  real  representative  of  the  deceased. 
In  such  a  case,  a  Bill  of  Revivor  will  not  lie  by  or 
against  such  person  ;  but  a  Bill  in  the  nature  of  a  Bill 
of  Revivor  will.*  In  each  of  these  cases,  if  the  ap- 
propriate Bill  is  not  brought  by  the  party,  seeking  to 
revive,  a  demurrer  will  lie.* 

§  619.  Thus,  if  an  administrator  de  bonis  nan  should 
seek,  by  a  pure  Bill  of  Revivor,  to  revive  a  decree,  ob- 
tained by  a  former  administrator,  a  demurrer  would 
lie ;  for  the  administrator  de  bonis  non  comes  not  in  in 

Eq.  PL  324 ;  Mitf.  Eq.  PL  by  Jeremy,  289 ;  Harris  v.  PoUard,  3  P.  WiU. 
348 ;  S.  C.  2  Eq.  Abridg.  2. 

1  Cooper,  Eq.  PL  210. 

«  Ante,  §  364,  377. 

3  Ante,  §  364,  377,  379. 

*  Ante,  ^  377-380. 

»  Jhid. 
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privity  with  the  former  administrator,  who  obtained  the 
decree ;  but  paramount  to  him,  and  purely  as  the  rep- 
resentative of  the  intestate.*  So,  if  a  Bill  of  Revivor 
should  be  filed  by  or  against  the  assignees  of  a  bank- 
rupt or  an  insolvent,  or  the  committee  of  a  lunatic's 
estate,  or  a  purchaser,  or  a  devisee  of  the  estate  in  ques- 
tion^ a  demurrer  would  lie  for  the  want  of  the  proper 
right  of  representation  in  such  a  BiU.'  Other  exam- 
ples, to  which  the  same  principles  apply,  have  been  al- 
ready mentioned ;  and  they  need  not  be  here  repeated.' 

§  620.  Secondly ;  for  want  of  interest.  We  have 
ahready  seen,  that,  ordinarily,  a  Bill' of  Revivor  will 
not  lie  for  costs  merely,  unless  such  costs  have  been 
taxed,  and  a  report  made  in  the  lifetime  of  the  party, 
who  is  to  pay  them.^  If,  therefore,  a  Bill  of  Revivor 
should  be  brought  in  a  case,  where  the  suit  is  not  ac- 
cording to  the  practice  of  the  Court  entided  to  be  re- 
vived, it  would  be  demurrable.' 

^621.  Ordinarily,  also,  a  defendant  is  not  entitled 
to  a  Bill  of  Revivor,  unless,  indeed,  he  has  an  interest  in 
the  further  proceedings ;  or  he  can  derive  a  benefit  from 
them ;  as,  for  example,  after  a  decree  to  account ;  or 
after  a  verdict  on  an  issue  of  legitimacy  directed  in  the 
cause ;  for,  in  such  cases,  the  benefit  of  the  revivor  to 
him  is  manifest.^  But,  where  the  proceedings  have  not 
gone  to  any  decree,  but  merely  to  decretal  orders,  and 
the  defendant  has  no  other  interest  in  the  farther  pros- 

1  Cooper,  £q.  PI.  64,  76,  310,  211 ;  Ante,  $  383. 

9  Cooper,  £q.  PL  311 ;  Ante,  $  377-386 ;  Poet,  $  636. 

3  Ante,  §354,  364-386. 

4  Ante,  §371;  Cooper,  £q.  PI.  311,  313;  Mitf.  Eq.  PI.  by  Jeremy, 
363,  and  caeee  there  cited. 

6  Cooper,  Eq.  PL  68, 69,  313  ;  Williams  o.  Cooke,  10  Ves.  406  ;  Hor- 
wood  «.  Scbmedes,  13  Ves.  311 ;  Ante,  $  373. 
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ecution  of  the  suit,  than  merely  to  dissolve  an  injunc- 
tion obtained-  under  an  interlocutory  order,  and  to 
proceed  at  law,  a  demurrer  will  lie ;  for  he  has  no  in- 
terest in  the  further  proceedings ;  and  he  has  anodier 
remedy  to  put  an  end  to  the  suit  in  Equity,  and  to 
dissolve  the  injunction.^ 

*  ^  622.  Thirdly ;  for  some  imperfection  in  the  frame 
of  the  Bill.  Thus,  if  the  proper  parties  are  not  made 
to  the  Bill  of  Revivor,  it  is  demurrable.^  As,  if  there 
is  a  suit  by  tenants  in  common,  and  one  of  them  dies, 
the  representative  of  the  deceased  tenant  in  common 
cannot  exhibit  a  Bill  of  Revivor,  without  making  the 
surviving  tenant  in  common  a  party  to  the  Bill,  either 
as  a  co-plaintiff,  or  as  a  co-defendant.' 

^  623.  So,  upon  a  BiU  of  Discovery,  if  the  defend- 
ant has  answered,  and  the  suit  afterwards  abates  by 
his  death,  a  Bill  of  Revivor  will  not  lie ;  for  the  object 
of  the  Bill  has  been  already  obtained ;  and  the  plaintiff 
has  no  further  interest  to  revive  it.* 

^  624.  But  a  demurrer  will  not  lie  to  a  Bill  of  Re- 
vivor for  want  of  a  party,  who  was  not  before  the 
Court  at  the  time  of  the  abatement  of  the  suit  by  the 
death  of  a  person,  who  was  then  a  party,  although  the 
suit  might  have  been  imperfect  without  such  new  par- 
ty ;  for  it  is  not  the  office  of  a  demurrer  to  a  Bill  of 

1  Cooper,  Eq.  PI.  312;  Horwoodv.  Schmedes,  13  Yes.  311,  316,  317. 
It  seems,  that  the  proper  remedy  would  be  by  motion  or  petition,  that  the 
executors  or  administrators  might  revive  the  suit,  or  that  the  injunction 
might  be  dissolved.  See  Horwood  v.  Schmedes,  12  Yes.  315,  316.  See 
Troward  v.  Bingham,  4  Sim.  R.  483. 

S  Fellowes  v.  WiUiamson,  11  Ves.  306 ;  Cooper,  Eq.  PI.  212;  Ante, 
$358. 

3n>id. 

«  Gould  9.  Barnes,  1  Disk.  133 ;  1  Mont.  Eq.  PI.  309;  2'Mont.  Eq. 
PI.  510,  note  (24). 
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Revivor  to  correct  such  an  imperfectioo ;  but  merely 
to  put  the  cause  in  the  same  plight  an4  condition,  in 
which  it  was  at  the  time  of  the  abatement.^ 

^  625.  Upon  the  same  ground  of  imperfection  in 
the  frame  of  the  Bill,  if  the  material  facts  to  support 
the  revivor  are  not  stated,  the  Bill  will  be  demurrable.' 
Thus,  if  an  executor,  seeking  to  revive,  should  not 
state  in  his  Bill,  that  he  has  proved  the  will  in  the 
proper  Ecclesiastical  Court,  or  if  a  person,  seeking  to 
revive  as  administrator,  should  not  state,  that  he  has 
taken  out  administration,  the  Bill  would  be  demurra- 
ble.» 

^  626.  A  Bill  of  Revivor  should  also  set  forth  so 
much  of  the  original  Bill,  as  will  show,  that  the  plain- 
tiff has  a  right  to  revive  the  suit,  and  that  the  defend* 
ants  are  the  proper  parties,  against  whom  the  revival 
is  to  be.^  Therefore,  if  it  should  appear,  that  the 
plaintiff  is  not  the  proper  person  to  revive,  or  that  the 
defendant  is  not  the  proper  party,  against  whom  it 
should  be  revived,  because  he  is  not  in  the  chain  of 
representation,  a  demurrer  will  lie.^ 


1  Metcalfe  v,  Metcalfe,  I  Keen,  R.  74.  It  seems  that  the  proper  Bill 
would  have  been  a  Bill  of  Revivor  and  Supplement.  Metcalfe  v.  Metcalfe, 
1  Keen,  R.  80 ;  Ante,  ^  387 ;  Pendleton  v.  Fay,  3  Paige,  R.  d04. 

3  Cooper,  Eq.  PI.  318  $  Phelps  v.  Sproule,  4  Sim.  R.  318. 

3  Humphreys  v.  Ingledon,  1  P.  Will.  753;  S.  C.  1  Dick.  R,  38; 
Stone  V.  Baker,  cited  in  note  to  1  P.  Will.  753 ;  Cooper,  £q.  PI.  213. 

4  Phelps  V.  Sproule,  4  Sim.  R.  318 ;  Ante,  §  374,  386 ;  Harrison  v. 
Ridley,  Com.  R.  690;  S.  C.  3  £q.  Abridg.  3. 

5  Phelps  «.  Sproule,  4  Sim.  R.  318.  See  also  3  £q.  Abridg.  3,  pi.  5, 
in  margin.  Matters  of  scandal  and  impertinence  are  not  generally  sub- 
jects of  demurrer ;  but  of  reference  to  a  Master  to  ascertain  the  fact. 
Ante,  ^306;  Cooper,  £q.  PI.  19;  Mitf.  £q.  PI.  by  Jeremy,  48;  Gilb. 
For.  Rom.  91.  Gilbert,  in  his  For.  Rom.  p.  309,  310,  has  made  some 
remarks  upon  the  proper  frame  of  a  Bill  of  Revivor,  which  may  well 
be  cited  in  this  place.  After  having  remarked,  that  impertinences  are, 
where  the  records  of  the  Court  are  stuffed  with  long  recitals,  he  adds ; 
"  As  where  a  man  brings  a  Bill  of  Revivor,  grounded  upon  an  origi- 
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§  627.  Thirdly ;  Demurrers  to  Bills  in  the  nature 
of  Bills  of  Revivor  and  Supplement.  Upon  this  part 
of  the  subject,  little  need  be  said,  since  they  are  liable 
to  objections  of  the  same  sort,  as  may  be  made  to  the 
kinds  of  original  Bills,  of  whose  nature  they  partake.^ 
What  has  already  been  said  on  the  subject  in  a  pre- 
ceding page  will  be  sufficient  to  show  the  proper  frame 
and  character  of  such  Bills ;  and  at  the  same  time  to 
point  out  the  defects,  for  which  a  demurrer  will  prop- 
erly lie. 


nal  Bill  and  proceedings,  he  needs  to  set  forth  no  more  thereof,  and  the 
best  draftsmen  in  the  age  have  in  that  case  gone  no  further  than  thus, 
▼iz.  '  That  your  orator,  in  or  about  such  a  time,  exhibited  his  original  Bill 
of  complaint  in  this  honorable  Court,  to  be  reliered  touching  certain  mat- 
ters and  things  therein  contained,  as  by  the  said  Bill,  duly  filed,  and  re- 
maining of  record  in  this  honorable  Court,  appears  (and  carry  it  no  fur- 
ther) ;  that  the  defendant  on  such  a  day  put  in  his  answer,  as  by  the  said 
answer  remaining  of  record  appears,  that  witnesses  being  examined,  pub- 
lication passed,  and  the  cause  being  at  issue,  came  on  to  be  heard  on 
such  a  day,  when  it  was  ordered  and  decreed,  so  and  so.'  And  here  are 
taken  in  the  words  of  the  ordering  part  of  the  decree  very  shortly,  and 
no  more  than  what  is  material  to  the  revivor ;  and  the  register's  recital 
of  the  Bill  and  answer  is  wholly  omitted,  as  being  altogether  foreign  to 
the  matter  of  the  revivor.  And  if  this  should  be  in  the  Bill  of  Revivor, 
it  would  be  impertinent  to  the  highest  degree ;  because  when  a  decree  is 
enrolled,  it  is  never  done  horn  the  register's  recitals,  which  are  very  often 
mistaken,  and  in  no  case  regarded.  For,  notwithstanding  these  recitab, 
the  Bill  and  answer  must  be  always  read,  if  any  dispute  arises  thereon. 
And  it  is  from  the  original  Bill  and  answer  upon  record,  that  every  de- 
cree iM  enrolled,  and  not  from  the  register's  recital  in  the  decree,  which  in 
no  case  is  regarded.  Or,  if  this  short  method  is  not  pursued  by  the  draw- 
er of  the  Bill  of  Revivor ;  yet  he  must  take  care,  that  in  the  recital  of 
the  former  proceedings,  he  does  them  in  the  shortest  manner  possible, 
(the  shorter  the  better,)  since  they  can  be  of  no  use  to  his  client ;  for  the 
records  of  the  Court  are  the  same,  whether  truly  or  fiilsely  recited,  and 
from  them  alone  the  fact  must  be  determined.  But  if  they  are  set  forth 
in  hoc  verbay  they  &re  highly  impertinent,  and  will  be  found  so,  and  must 
be  expunged  with  costs ;  for  all  the  defendant  hath  to  do  by  answer  to  the 
Bill  of  Revivor  is,  only  to  set  forth,  that  he  believes  there  was  such  a 
suit,  decree,  and  proceedings,  and  refer  to  the  records." 

1  Mitf.  Eq.  PI.  by  Jeremy,  206 ;  Cooper,  Eq.  PL  214,  315. 

«  Ante,  §  387. 
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§  628.  Fourthly ;  Demurrers  to  Cross  Bills.  A 
Cross  Bill  having  nothing  in  its  nature  difierent  from 
an  original  Bill,  with  respect  to  which  demurrers  in 
general  have  been  already  considered,  except  that  it 
is  occasioned  by  a  former  Bill,  there  seems  to  be  no 
cause  of  demurrer  to  such  a  Bill,  which  wiH  not  equal- 
ly hold  to  an  original  Bill.^  But  the  converse  of  this 
proposition  is  not  universally  true.  Thus,  for  exam- 
ple, a  demurrer  {ot  want  of  Equity  will  not  hold  to  a 
Cross  Bill,  filed  by  a  defendant  in  a  suit  against  the 
plaintiff  in  the  same  suit,  touching  the  same  matter. 
For,  being  drawn  into  the  Court  by  the  plaintiff  in 
the  original  Bill,  he  may  avail  himself  of  the  assist* 
ance  of  the  Court,  without  being  put  to  show  a  ground 
of  Equity  to  support  its  jurisdiction ;  as  a  Cross  Bill 
is  generally  considered  as  a  matter  of  defence.^ 

§  629.  But  wherever  the  Cross  Bill  seeks  relief,  it 
is  indispensable,  that  it  should  be  equitable  relief,  otb* 
erwise  it  will  be  demurrable ;  for  to  this  extent  it  is 
not  (as  we  have  seen)  a  pure  Cross  Bill ;  but  it  is  in 
the  nature  of  an  original  Bill,  seeking  the  farther  aid 


1  Ante,  §  389  *  400,  466  *  544. 

9  Mitf.  Eq.  PI.  by  Jeremy,  203;  Cooper,  Eq.  PI.  81, 215 ;  Ante,  ^  398, 
399;  Doble  v.  Potman,  Hard.  H.  160;  Burgess  v,  Wheate,  1  W.  Black. 
132;  1  Mont.  Eq.  PI.  328 ;  2  Mont.  Eq.  PL  561,  note  (69).  Even  a  Cross 
Bill  for  equitable  relief  would  not  seem  to  be  in  all  cases  maintainable. 
Thus,  in  Hilton  v,  Barrow,  1  Ves.  jr.  284,  where  a  Bill  was  filed  by  the 
render  against  the  vendee,  for  the  specific  performance  of  a  contract  for 
the  purchase  of  real  estate ;  and  the  vendee,  by  his  answer,  insisted,  that 
the  vendor  could  not  make  a  good  title  ;  and  also  filed  a  Cross  Bill  for  the 
delivering  up  of  the  contract;  it  was  held  by  Lord  Loughborough,  that 
the  Cross  Bill,  insisting  solely  upon  the  ground  of  a  want  of  title  in  the 
▼endoE,  and  not  upon  any  fraud,  was  not  entitled  to  maintain  such  a  Cross 
Bill ;  for  if  there  was  no  title  in  the  vendor,  he  could  never  enforce  the 
contract  at  law.  But  it  may  admit  of  question,  whether,  notwithstand* 
ing,  the  vendee  was  not  entitled  to  the  relief,  since  he  might  be  harassed 
with  subsequent  suits  at  law  on  the  contract.  See  2  Story  on  Equity 
Jurisp.  §  694;  Mitf.  Eq.  PI.  by  Jeremy,  81,  note  (y). 
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of  the  Court,  beyond  the  purposes  of  defence  to  the 
original  Bill ;  and  under  such  circumstances,  the  re- 
lief should  bejsuch,  as  in  point  of  jurisdiction  the  Court 
is  competent  to  administer.^ 

^  630.  A  Cross  Bill,  when  it  seeks  relief,  which  is 
of  an  equitable  nature,  should  also  contain  all  the 
proper  allegations,  which  confer  an  equitable  tide  to 
such  relief  upon  the  party ;  for,  otherwise,  it  will  be 
open  to  a  demurrer.^  Thus,  if  an  original  Bill  should 
be  brought  to  enforce  a  security ;  and  the  defendant 
should  file  a  Cross  Bill  to  have  the  security  given  up, 
upon  the  ground  that  it  is  an  usurious  security ;  if  the 
Cross  Bill  should  not  contain  an  offer  to  pay  the  sum 
really  due,  a  demurrer  would  be  allowed.' 

§  631.  A  Cross  Bill  being,  as  has  been  already  said, 
a  matter  of  defence,  is  confined  to  the  matters  in  liti- 
gation in  the  original  suit.  And,  therefore,  if  it  seeks 
to  bring  before  the  Court  other  distinct  matters  and 
rights,  it  is  no  longer  entitled  to  be  deemed  a  Cross 
Bill,  but  is  an  original  suit.  Without  such  a  restric- 
tion, new  matters  might  be  introduced  into  litigation 
by  cross  suits,  without  end.^  If,  therefore,  such  a  Bill 
should  be  filed,  afiecting  to  be  a  mere  Cross  Bill,  but 
containing  other  distinct  and  independent  matters,  it 
would  seem  to  be  open  to  a  demurrer  for  this  cause. 
And,  at  all  events,  no  decree,  founded  on  such  mat- 
ters, would  be  made  upon  the  hearing  of  the  original 
cause.* 


1  Ante,  §  398 ;  Cooper,  Eq.  PI.  86,  815 ;  Calverley  v.  Williams,  1 
Ves.  jr.  213. 

9  Mason  v.  Gardiner,  4  Bro.  Ch.  R.  436 ;  Cooper,  Eq.  PI.  915;  Ben- 
field  V.  Solomons,  0  Yes.  84 ;  1  Mont.  Eq.  PI.  388. 

3  Ibid. 

«  Galatian  v.  Erwin,  Hopk.  R.  48,  60;  S.  C.  8  Cowen,  R.  561. 

6  Ibid. 
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§  632.  A  Cross  Bill  also  will  be  open  to  a  demur- 
rer, if  it  is  filed  contrary  to  the  practice  of  the  Court, 
and  under  circumstances,  in  which  a  pure  Cross  Bill 
is  not  allowed.^  Thus,  for  example,  if  it  is  filed  after 
the  publication  of  the  testimony  in  the  original  suit, 
and  it  seeks  to  take  new  testimony  to  die  matters  al- 
ready in  issue  in  the  original  suit ;  or  if  it  does  not 
in  such  a  case  contain  an  agreement  on  the  part  of  the 
defendant,  filing  the  Bill,  to  go  to  a  hearing  upon  the 
depositions  and  proofs  already  published ;  ^  or  if  it 
seeks  to  bring  into  question  facts,  which  the  party 
has  admitted  in  his  answer  to  the  original  Bill ;  it  will 
be  demurrable.' 

§  633.  A  Cross  Bill,  which  is  filed  by  the  special 
direction  of  the  Court,  for  the  purpose  of  obtaining  its 
decree,  touching  some  matter  not  in  issue  by  a  former 
Bill,  or  not  in  issue  between  the  proper  parties,  does 
not  seem  liable  to  any  peculiar  cause  of  demurrer. 
Indeed,  being  exhibited  by  order  of  the  Court,  upon 
the  hearing  of  another  cause,  there  is  little  probability, 
that  such  a  Bill  should  be  liable  in  substance  to  any 
demurrer.^ 

^  634.  Fifthly ;  Demurrers  to  Bills  of  Review,  and 
to  Bills  in  the  nature  of  Bills  of  Review.  The  con- 
stant defence  to  a  Bill  of  Review  for  error  apparent 
upon  a  decree,  has  been  said  to  be  by  a  plea  of  the 
decree,  and  a  demurrer  against  opening  the  enrol- 
ment.*   There  seems,  however,  to  be  no  necessity  for 


1  Cooper,  Eq.  PL  87. 

«  Ante,  §  395  and  note ;  Cooper,  Eq.  PI.  87 ;  White  v.  Buloid,  8 
Paige,  R.  164 ;  Field  v.  Schieffelin,  7  John.  Ch.  R.  250. 

3  Berkley  v.  Ryder,  2  Ves.  533,  537. 

«  Mitf.  Eq.  PI.  hy  Jeremy,  203 ;  Ante,  §  396. 

«  Gould  V.  Tancred,  2  Atk.  534 ;  Mitf.  Eq.  PI.  by  Jeremy,  203 ;  Coop- 
er, Eq.  PI.  215 ;  Dancer  r.  Evett,  1  Vern.  392,  393 ;  Smith  v.  Turner, 
I  Vern.  273  ;  O'Brien  v.  Connor,  2  Ball  &  Beatt.  146 ;  Webb  v.  Pell,  3 
Paige,  R.  368. 
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pleading  the  decree,  if  it  is  fairly  stated  in  the  Bill.  The 
Books  of  Practice  contain  the  forms  of  a  demurrer  only 
to  such  a  Bill;  and  there  are  authorities  to  the  same 
efiect.^ 

^  634,  a.  A  Bill  of  Review  must  be  founded,  as  we 
have  already  seen,  upon  some  error  upon  the  face  of 
the  Bill,  answer,  and  pleadings  in  the  case,  and  the 
facts  embodied  in  the  decree,  upon  which  the  Court 
founds  it.  The  party,  who  brings  a  writ  of  review, 
cannot  go  into  the  evidence  at  large,  not  stated  in  the 
decree,  to  found  an  objection  to  the  decree  from  a  sup- 
posed mistake  of  the  Court  in  its  inferences  from  the 
evidence.'  Neither  can  a  party  to  a  decree  bring  a 
Bill  of  Review,  and  daim  a  reversal  of  the  decree,  for 
a  supposed  error,  unless  he  is  aggrieved  thereby,  what* 
ever  might  have  been  his  right  to  insist  upon  the  enor 
at  die  original  hearing,  or  upcm  an  appeal.^  The  B31 
also  must  be  brought  after  a  final  decree  upon  the 
merits  of  the  controversy,  and  does  not  lie  upon  a 
merely  interlocutory  decree.^  If,  therefore,  the  Bill  of 
Review  be  defective  in  relating  these  particulars,  and 


^  Mitf.  £q.  PL  by  Jeremy,  203,  204,  and  note  («)  ;  Cooper,  Eq.  Fl. 
215,  Sid ;  Slingby  o.  Hale,  1  Oh.  Gas.  132 ;  1  P.  Will.  1S9 ;  Jooes  v. 
Kenrick,  5  Bro.  Pari.  R.  248,  TomHn'a  edit. ;  1  Harris.  Cb.  Pr.  by  Newl. 
88;  Barton's  Suit  in  Eq.  218.  Lord  Redesdale  has  added,  in  this  con- 
nection, the  following  passage :  —  "On  argument  of  a  demurrer  to  a  Bill 
of  Review,  where  several  enors  in  the  decree  faayo  been  assigned,  if  the 
plaintiff  should  prevail  only  in  one,  the  demurrer  must  be  overruled,  as  one 
error  will  be  sufficient  to  open  the  enrolment;  and,  on  argument  of  a  de- 
murrer to  a  Bill  of  Review  for  error  apparent  in  the  decree,  the  Court  has 
ordered  the  defendant  to  answer,  saving  the  benefit  of  the  demnxrer  to 
the  hearing,  and  on  the  hearing,  has  finally  allowed  the  demurrer."  Mitf. 
Eq.  PI.  by  Jeremy,  204.  The  case  referred  to  is  Denny  «.  Filmer,  2 
Freem.  172;  S.  C.  1  Vem.  135. 

s  Whiting  9.  Bank  of  United  States,  13  Peters,  R.  S,  13,  14 ;  Ante, 
§  404,  405,  407. 

*  Whiting  V.  Bank  of  United  States,  13  Peters,  R.  6, 14. 

*Ibid. 
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the  objectioa  be  apparent  on  die  record,  it  is  demur- 
raUe.^ 

^  635.  It  has  been  already  stated^  that  a  Bill  of 
Review  for  errors  apparent  upon  the  record  must  be 
brought  within  the  time  prescribed  for  the  bringing  of 
writs  of  error ;  for  it  is  governed  by  analogy  to  the  lim- 
itation of  writs  of  error  at  law.*  And  this  limitation  is 
to  be  counted,  not  from  the  time  of  the  enrolment  of 
the  decree,  but  firom  the  time  of  pronouncing  it.'  It 
has  been  saAdj  that  this  objection  must  be  taken  by 
jdea  to  the  Bill  of  Review,  even  if  it  is  apparent  upon 
the  face  of  the  Bill,  that  it  is  brought  after  the  pre- 
scribed period ;  Jfor  that,  otherwise,  the  plaintiff  would 
not  be  enabled  to  avaU  himself  of  the  exceptions,  pro- 
vided in  the  statute  for  cases  of  disability,  such  as  in- 
&ncy,  coverture,  or  the  like.^  But  there  is  great  rea- 
son to  doubt  the  propriety  of  this  doctrine ;  and  the 
more  reasonable  doctrine  is,  that  a  demurrer  will  lie  in 
such  a  case  ;  and,  if  such  an  exception  exists,  it  is  the 
duty  of  the  {daintiff  to  set  it  forth  in  his  B31  of  Review, 
in  order  to  repel  the  objection.^ 


I  lUd. 

3  Ante,  §  410;  Coopei,  Eq.  PL  91-93,  S16. 

3  Smith  «.  Clay,  3  Bro.  Ch.  R.  639,  note  by  Belt;  S.  C.  Ambl.  R. 
645;  Ante,  $410. 

4  Cooper,  Eq.  PI.  916;  Mitf.  Eq.  PI.  by  Jeramy,  304,  905  ;  Gregor  v. 
Molesworth,  3  Yes.  109. 

5  Mitf.  Eq.'Pl.  by  Jeremy,  304,  305,  note  (a) ;  Edwards  r.  CanoU,  8 
Bro.  Pari.  R.  by  Tomlins,  98;  Sherrington  v.  Smith,  3  Bro.  Pari.  R.  by 
Tomlins,  63.  This  last  is  mamfesl^y  the  opinion  of  Lord  Redesdale,  in 
Bfitf.  Eq.  PL  by  Jeremy,  304,  and  it  is  also  confirmed  by  the  note  cited 
in  p.  305,  note  (a).  It  is  also  sustained  by  the  analogy  in  the  like  cases 
of  original  Bills,  in  which  it  is  held,  that  if  the  objection  from  lapse  of 
time,  prescribed  by  the  statute  of  limitations,  appears  on  the  fiice  of  the 
Bill,  it  may  be  taken  by  demurrer.  Ibid. ;  Ante,  §  484,  503,  note. 
See  also  Cook  v.  Arnham,  3  P.  Will.  384,  Mr.  Cox's  note  (B) ;  Foster  r. 
Hodgson,  19  Ve»,  180;  Mitf.  Eq.  PI.  by  Jeramy,  313,  note  (c),  371, 
373. 
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§  636.  A  Bill  of  Review  upon  the  discovery  of  new 
matter,  and  a  supplemental  Bill  of  the  same  nature, 
being  exhibited  only  by  leave  of  the  Court,  the  ground 
of  the  Bill  is  generally  well  considered,  before  it  is 
brought ;  and  therefore,  in  point  of  substance,  it  can 
rarely  be  liable  to  a  demurrer.  But  if  it  is  brought 
upon  new  matter,  and  the  defendant  should  think  that 
matter  not  relevant,  probably  he  might  take  advantage 
of  it  by  way  of  demurrer ;  although  the  relevancy  ought 
to  be  considered  at  the  time,  when  leave  is  given  to 
bring  the  Bill.^ 

^  637.  Bills  in  the  nature  of  Bills  of  Review  do  not 
appear  subject  to  any  peculiar  cause  of  demurrer,  un- 
less the  decree,  sought  to  be  reversed,  does  not  affect 
the  interest  of  the  person  filing  the  Bill.  If,  upon  argu- 
ment of  a  demurrer  to  a  Bill  of  Review,  the  demurrer 
is  allowed,  the  order,  allowing  it,  being  enrolled,  is  an 
effectual  bar  to  another  Bill  of  Review.'  The  same 
principle  would  seem  to  apply  to  a  Bill  in  the  nature 
of  a  Bill  of  Review. 

^  638.  It  is  also  a  good  cause  of  demurrer  to  a  Bill 
of  either  sort,  that  it  is  not  brought  according  to  the 
course  of  the  Court,  or  that  it  does  not,  in  its  form 
and  structure,  appropriately  belong  to  either.  There- 
fore, where,  after  a  decree,  directing  incumbrances  to 
be  paid  according  to  priority,  the  plaintiff,  a  creditor, 
obtained  an  assignment  of  an  old  mortgage,  and  filed 
a  Bill  to  have  the  advantage  which  it  would  give  him 
by  way  of  priority  over  the  demands  of  some  of  the  de- 
fendants, a  demurrer  was  allowed ;  because  such  Bill 
was  against  the  usual  course  of  the  Court.  For,  al- 
though it  was  a  Bill  to  vary  a  decree ;  yet  it  was  neither 

1  Mitf.  Eq.  PL  by  Jeremy,  205 ;  Cooper,  Eq.  PL  316. 
a  Mitf.  Eq.  PL  by  Jeremy,  205,  206. 
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a  Bill  of  Review,  nor  a  Bill  in  the  nature  of  a  Bill  of 
Review,  which  are  the  only  kinds  of  Bills,  that  can 
be  brought  to  affect  or  alter  a  decree,  unless  the  decree 
has  been  obtained  by  firaud.^ 

^639.  Sixthly;  Bills  to  impeach  decrees  for  fraud. 
If  a  Bill  is  filed  for  this  object,  and  the  circumstan- 
ces stated  in  the  Bill  do  not  amount  to  a  fraud ;  or  if  it 
is  alleged,  that  the  decree  was  obtained  without  making 
parties  to  the  suit  those,  whose  rights  are  affected 
thereby ;  and  it  is  therefore  fraudulent ;  and  it  appears 
on  the  Bill,  that  sufficient  parties  were  before  the 
Court  to  bind  all  other  persons  interested,  such  as  a 
first  tenant  in  tail,  or  the  like  ;  in  such  a  case  the  de- 
fendant may  demur.' 

§  640.  Seventhly ;  Demurrers  to  Bills  to  suspend, 
pr  to  avoid,  the  operation  of  decrees.  These  Bills  are 
of  very  rare  occurrence ;  and,  indeed,  the  only  instance, 
cited  by  Lord  Redesdale,  to  illustrate  this  class,  is  one, 
which  may  be  thought  open  to  much  remark,  if  not  of 
questionable  authority.'     But,  as  it  is  admitted,  that 


I  Cooper,  Eq.  PL  317 ;  WorUey  v.  Birkhead,  3  Atk.  609,  811 ;  S.  C. 
S  Yes.  571, 576 ;  Read  v.  Hawley,  1  Cb.  Cas.  44 ;  Mitf.  £q.  PL  by  Jere- 
my, 206.  The  case  of  Coker  «.  Bevis,  1  Cb.  Caa.  61,  whicb  has  been 
already  alluded  to,  Ante,  §  427,  note,  seems  to  fall  under  this  predica- 
ment. It  is  given  by  Lord  Redesdale,  as  an  instance  of  an  interference 
of  a  Court  of  Equity  in  suspending  or  aToiding  the  operation  of  a  decree 
under  special  circumstances,  and  was  sustained  on  its  own  circumstances. 
See  Mitf.  Eq.  PI  by  Jeremy,  94  and  note  (t)- 

s  Cooper,  Eq.  PL  217,  218  ;  Ante,  ^  426-429. 

3  Mitf.  Eq.  PL  by  Jeremy,  94;  S.  C,  cited  Ante,  §  421,  note,  and 
§  636,  note;  Cocker  o.  Bevis,  1  Ch.  Cas.  61.  See  also  Yenables  v. 
Foyle,  1  Ch.  Cas.  2,  3;  Whorewood  r.  Whorewood,  1  Ch.  Cas.  250; 
Wakelin  «.  Walthal,  2  Ch.  Cas.  8.  The  whole  passage  of  Lord  Redes- 
dale's  work,  was  intended  to  be  cited  at  large,  immediately  after  §  427, 
note,  and  §  428,  but  was  accidentally  omitted.  It  is  no  otherwise  impor- 
tant, than  as  suggesting  in  its  proper  order  this  class  of  Bills,  under  the 
enumeration  stated  in  Ante,  §  388.  The  note  of  Lord  Redesdale,  as  to 
this  elass  of  cases,  contains  a  very  salutary  caution,  as  to  the  nature  of 
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this  whole  class  of  cases  depends  oa  special  circum- 
stances of  a  very  peculiar  nature,  it  seems  impractica- 
ble to  lay  down  any  rules,  as  to  demurrers  to  them. 

^  641 .  Eighthly ;  Demurrers  to  Bills  to  carry  de* 
crees  into  execution.  Bills  of  this  sort  are  open  to 
few  peculiar  causes  of  demurrer.  Where,  upon  the 
face  of  a  Bill  to  carry  a  decree  into  execution,  the 
plaintiff  appears  to  have  no  right  to  the  benefit  of  the 
decree,  the  defendant  may  avail*  himself  of  the  ol^ec- 
tion  by  demurrer.^  Where  a  decree  is  clearly  errone- 
ous, it  is  not  (as  has  been  already  stated)  a  matter  of 
course  for  the  Court  to  enforce  it.'  But,  on  the  con- 
trary, the  Court  will,  in  many  cases,  refuse  to  enforce 
it,  if  it  would  be  pr.ejudicial  to  the  rights  and  interests 
of  third  persons,  who  ought  to  have  been  made,  but 
were  not  made,  parties  to  the  original  decree.  Foi: 
the  party,  who  comes  into  a  Court  of  Equity  to  have 
the  benefit  of  a  former  decree,  is  bound  to  show,  that, 
upon  its  face,  it  was  a  right  decree ;  and,  if  it  be  pal- 
pably erroneous,  it  ought  not  to  be  carried  into  execu- 
tion.* 

the  relief  granted  by  the  Court,  as  having  been  somewhat  affected  by  the 
turbulent  and  extraordinary  character  of  the  times.  Blitf.  £q.  PL  by 
Jeremy,  94,  note  («'). 

1  Mitf.  Eq.  PI.  by  Jeremy,  206 ;  Cooper,  Eq.  PI.  218. 

s  Ante,  §  430. 

3  Ante,  §  430 ;  Mitf.  Eq.  PI.  by  Jeremy,  05,  06 ;  Cooper,  Eq.  PI.  99; 
Hamilton  v.  Houghton,  2  Bligh,  R.  169.  The  case  of  Hamilton  v. 
Houghton,  2  Bligh,  R.  169,  affords  a  strong  illustration  of  the  principles 
stated.  There,  a  Bill  was  originally  filed  by  one  creditor  to  obtain  pay- 
ment out  of  a  trust  fund,  created  under  an  assignment  for  the  payment  of 
debts  generally,  without  making  the  other  creditors  parties ;  and  a  de- 
cree was  had  accordingly.  On  a  BUI  to  enforce  this  decree,  brought  by 
persons  claiming  under  the  same  creditor,  the  House  of  Lords  held  the 
decree  palpably  erroneous,  among  other  things,  for  not  decreeing  a  gen- 
eral execution  of  the  trust  in  favor  of  all  the  creditors,  and  making  them 
all  parties  to  the  Bill,  or  bringing  them  all  before  the  Court  in  the  pro- 
ceedings before  the  Master ;  and  they  refused  to  carry  it  into  eftet,  not* 
withstanding  the  lapse  of  forty  years  after  the  decree.    It  was  also  held, 
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^  642.  We  have  thus  gone  over  the  general  grounds) 
as  well  as  the  peculiar  grounds  of  demurrer,  applicable 
to  the  difierent  kinds  of  Bills,  original,  and  not  origi- 
nal. We  may  conclude  this  subject  with  the  sugges* 
tion,  which  has,  indeed,  already  occurred,  incidentally, 
under  some  of  the  preceding  heads,  but  seems  proper 
to  be  here  repeated  in  a  more  general  form,  that,  in 
addition  to  the  several  particular  causes  of  demurrer, 
applicable  to  particular  kinds  of  Bills,  any  irregularity 
in  the  frame  of  a  Bill,  of  any  sort,  may  be  taken  ad- 
vantage of  by  demurrer.^  A  few  illustrations  of  this 
may,  perhaps,  be  appropriate  in  this  place,  although 
some  of  them  have  already  been  stated.* 

^  643.  Thus,  for  example,  if  a  Bill  is  brought  con- 
trary to  the  usual  course  of  the  Court,  a  demurrer  will 
hold.'  As,  where,  after  a  decree,  directing  incum- 
brances to  be  paid  according  to  their  pricNrity,  the 
plaintiff,  a  creditor,  obtained  an  assignment  of  an  old 
mortgage,  and  filed  a  Bill  to  have  the  advantage  it 
would  give  him  by  way  of  priority  over  the  demands 
of  some  of  the  defendants,  a  demurrer  was  allowed.^ 
This  was  a  Bill  to  vary  a  decree ;  and  yet  it  was  nei- 
ther a  Bill  of  Review,  nor  a  Bill  in  the  nature  of  a 
Bill  of  Review ;  which  are  the  only  kinds  of  Bills, 
which  can  be  brought  to  affect  or  alter  a  decree,  unless 
the  decree  has  been  obtained  by  fraud.* 


that,  upon  a  Bill  to  carry  into  effect  a  decree,  the  Court  might  examine, 
impeach,  or  vary  the  decree.  The  House  of  Lords,  howerer,  in  this  case, 
gaye  the  plaintiff  Uberty  to  amend  his  1^1,  and  to  introduce  the  other 
parties  in  interest,  and  to  shape  the  Bill  for  the  proper  purposes. 

i.Mitf.  Eq.  PI.  by  Jeremy,  206,  207. 

s  Ante,  §  628,  note. 

3  Ibid. 

*  Mitf.  Eq.  PI.  by  Jeremy,  206,  207  ;  Ante,  §  688  ;  Woitley  ».  Birk- 
head,  3  Atk,  809,  811 ;  Fletcher  «.  Toilet,  5  Ves.  3. 

&n>id. 

£Q.  PL.  77 
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^  644.  S09  where  a  Bill  was  preferred  to  establish 
the  plaintiff's  right  of  common,  and  to  set  aside  sever- 
al former  decrees,  the  defendant  demurred  to  the 
whole  Bill,  and  the  demurrer  was  allowed ;  for  if  there 
were  any  errors  in  the  former  decrees,  they  ought  to 
have  been  brought  before  the  Court  by  a  BUI  of  Re- 
view, and  not  by  this  method.^  So,  where  a  decree 
was  passed,  settling  the  rights  of  the  parties  upon  all 
the  points  raised  in  the  cause;  and,  afterwards,  an 
original  Bill  was  brought  to  supply  some  omissions  in 
the  original  decree ;  it  was  deemed  a  valid  olgection, 
that  it  was  contrary  to  the  practice  of  the  Court  to 
allow  such  an  original  Bill  upon  the  same  matter,  as 
was  put  in  issue  in  the  original  cause,  even  suppos- 
ing, that  a  direction,  which  ought  to  have  been  given 
at  that  time,  was  omitted.^ 

^  645.  So,  where  a  Bill  was  brought,  seeking  a  de- 
cree, inconsistent  with  a  former  decree,  which  had 
been  rendered  on  the  same  matters  between  the  par- 
ties ;  it  was  held,  that  the  former  decree  could  not  be 
thus  impeached  collaterally,  but  only  upon  a  Bill  of  Re- 
view, or  a  Bill  to  set  it  aside  for  fraud.^  And  if  the 
objection  appeared  on  the  face  of  the  new  Bill,  it 
would  be  demurrable. 

^  646.  Upon  a  similar  ground,  (as  has  been  already 
stated,)  if  a  supplemental  Bill  is  brought  against  a 
person,  not  a  party  to  the  original  Bill,  praying,  that 
he  may  answer  the  original  Bill ;  and  no  reason  is 
suggested,  why  he  could  not  be  made  a  party  to  the 
original  Bill  by  amendment ;  he  may  demur.^    If  an 


1  GraDville  v.  Ramsden,  Bunb.  R.  56;  Darlington  v.  Pultney,  3  Yes. 
384,  386. 
s  Darlington  v.  Pultney,  3  Yea.  384,  386. 

3  Ogilvie  V.  Heme,  13  Yea.  563. 

4  Ante,  §  614. 
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irregularity  arises  in  any  alteration  of  a  Bill  by  way  of 
amendment,  it  may  also  be  taken  advantage  of  by  de- 
murrer. As,  if  a  plaintiff  amends  his  Bill,  and  states 
a  matter,  arisen  subsequent  to  the  filing  of  the  Bill, 
which  consequently  ought  to  be  the  subject  of  a  sup- 
plemental Bill,  or  of  a  Bill  of  Revivor.  But  if  a 
matter,  arisen  subsequent  to  the  filing  of  the  Bill,  and 
properly  the  subject  of  a  supplemental  Bill,  is  stated 
by  amendment,  and  the  defendant  answers  the  amend- 
ed Bin,  it  is  too  late  to  object  to  the  irregularity  at  the 
hearing.  For,  as  the  practice  of  introducing,  by  sup- 
plemental BUI,  matter  arisen  subsequent  to  the  institu- 
tion of  a  suit,  has  been  established  merely  to  preserve 
order  in  the  pleadings,  the  reason,  on  which  it  is  found- 
ed, ceases,  when  all  the  proceedings  to  obtain  the 
judgment  of  the  Court  have  been  had  without  any  in- 
convenience arising  firom  the  irregularity.^ 

^  Mitf.  £q.  Fl.  by  Jeremy^  907,  and  cases  there  cited ;  Ante,  ^  5S8, 
note. 
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^  647.  Having  thus  considered  the  nature  and  office 
of  a  demurrer,  and  the  various  objeetionSy  which  may 
be  taken  thereby  to  the  diflerent  kinds  of  Bills,  we 
shall  next  proceed  to  the  consideration  of  the  mode  of 
defence  by  plea  in  Equity.  We  have  already  seen, 
that  a  demurrer  lies  only,  when  the  objection  to  the 
Bill  is  apparent  upon  the  face  of  it ;  either  from  the 
matter  contained  in  it ;  or  from  the  defects  of  its 
frame;  or  in  the  case  made  by  it;'  and  that,  general- 
ly speaking,  this  is  not  only  the  appropriate,  but,  in 
many  cases,  it  is  the  sole  mode,  in  which  the  ol^ection 
can  be  taken.*  But,  when  the  objection  is  not  appar- 
ent on  the  Bill  itself,  or,  as  the  technical  phrase  is, 
when  it  arises  from  matter  dehors  the  Bill,  if  the  de- 
fendant means  to  take  advantage  of  it,  he  ought  to 
show  the  matter,  which  creates  the  objection,  to  the 
Court,  either  by  plea,  or  by  answer.'  In  some  cases, 
the  objection  can  be  taken  only  by  plea;  in  others, 
again,  it  may  be  taken  by  plea,  or  by  answer ;  and  in 
others,  again,  it  can  be  taken  only  by  answer.^    In 

1  Mitf.  Eq.  PI.  by  Jeremy,  218 ;  Ante,  §  448,  449. 

9  Ante,  ^  463 ;  Billings  9.  Flight,  1  Madd.  R.  330 ;  Cosine  9.  Gnham, 
3  Paige,  R.  177. 

3  Mitf.  Eq.  PI.  by  Jeremy,  219 ;  Id.  13,  14 ;  Beames,  PL  in  Eq.  3. 

^  Ante,  ^  439.  Some  cases,  exhibiting  this  diversity,  haye  been  al- 
ready incidentally  stated.  Many  objections  to  the  form  and  frame  of  a 
Bill  can  be  taken  only  by  demnrrer.  Mr.  Cooper  says;  '*  That  in  most 
cases,  what  is  a  good  defence  by  way  of  plea,  is  held  to  be  also  good  by 
way  of  demurrer,  if  the  matter  sofficiently  appears  on  the  ftee  of  the  Bill ; 


'  % 
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short,  the  defendant  may  demur  to  one  part  of  the  Billi 
plead  to  another,  answer  to  another,  and  disclaim  as  to 
another,  if  the  nature  of  his  case  requires  it,  in  the 
same  manner  as  he  may  demur,  or  plead,  or  answer  to 
the  whole  Bill,  if  his  defence  equally  applies  to  all 
parts  thereof.^ 

§  648.  In  conformity  to  the  method,  which  has  been 
already  pursued  in  regard  to  demurrers,  we  shall  now 
proceed,  in  the  first  place,  to  make  some  observations 
upon  the  true  nature,  o£Bce,  and  frame  of  a  plea ;  and 
in  the  next  place,  proceed  to  state  the  cases,  in  which 
this  is  an  appropriate  mode  of  defence ;  or,  in  other 
words,  what  olgections  may  be  taken,  and  usually  are 
taken  by  way  of  plea. 

althoQgh  the  rules  of  pleadiag,  in  Loid  Hardwiol^e'a  timey  leqiiired,  that 
many  groands  of  defence  should  be  taken  advantage  of  by  way  of  plea 
only/'  See  also  Mitf.  £q.  PI.  by  Jeremy,  316;  Aggas  o.  Pickerill,  3 
Atk.  SKM.  If  a  plaintiflr  in  a  Bill  of  Remor  is  not  entitled  to  reTive,  tfa« 
defendant  must,  in  general,  take  the  objection  by  demurrer,  or  by  plea. 
If  he  does  not,  he  cannot  take  it  by  answer,  although  if,  at  the  heaiing, 
it  appears,  that  the  plaintiff  has  no  title  to  revive,  the  Bill  wQl  be  dis* 
missed.  Harris  tf.  PoUard,  3  P.  Will.  848 ;  Cooper,  Eq.  PL  303.  Lord 
Chief  Baron  Gilbert,  in  his  For.  Bom.  53,  has  given  anucher  illustration » 
'*  The  second  sort  of  demurrer,"  says  he,  **  is,  where  a  plaintiff  goes  into 
a  Court  of  Equity  for  damages,  which  are  uncertain,  and  not  to  be  settled 
bat  by  a  yaaj ;  there,  the  defendant  may  dennr  to  the  relief,  after  having 
first  answered  to  the  damages,  because  it  is  alieniforiy  since  the  Court  can- 
not settle  the  damages.  But  this  must  be  ante  litis  coniestaiionem ;  for  if  he 
answers,  and  contests  with  the  plaintiff,  there  he  can  take  no  advantage  of 
it  at  the  hearing ;  for  he  has  sibmitled  to  the  jarisdiction  of  the  Court, 
and  the  Court  will  try  at  law  the  quantum  of  the  damages,  by  a  feigned 
action  of  quantum  damnificatus.  So  on  the  demurrer  ante  litis  corUestatio- 
nem^  if  the  plaintiff  wUl  go  on  for  the  damages  confessed,  the  Court  will 
retain  the  Bill,  quoad  those  damages,  allowing  the  demurrer  as  to  any 
further  relief."  See  also  Gilb.  For.  Rom.  319.  See  Beames,  PI.  in  Eq.  7, 
8 ;  Howe  9.  Teed,  16  Ves.  877,  378.  If  a  matter,  which  has  arisen  sub- 
sequent to  filing  of  a  Bill,  sad  whieh  ought  to  be  the  subject  of  a  supple- 
mental BUI,  or  a  Bill  of  Revivor,  is  introduced  by  way  of  amendment,  it 
cannot  be  taken  advantage  of  by  answer ;  but  oily  by  demomer.  Blitf. 
Eq.  PI.  by  Jeremy,  116 ;  Ante,  ^  638,  note. 
1  Mitf.  Eq.  PI.  by  Jeremy,  319. 
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^  649.  In  the  first  place,  then,  as  to  the  true  nature, 
office,  and  frame  of  a  plea.  A  plea  has  been  usuaUj 
described  to  be  a  special  answer,  showing  or  relying 
upon  one  or  more  things,  as  a  cause,  why  the  suit 
should  be  either  dismissed,  or  delayed,  or  barred.^  Lord 
Bacon,  in  his  Ordinances,  has  said,  that  a  plea  is  of 
foreign  matter,  to  discharge,  or  stay  the  suit.'  Lord 
Redesdale  has  also  judiciaUy  said,  that  a  plea  is  a 
special  answer  to  a  Bill,  differing  in  this  from  an  an- 
swer in  the  common  form,  as  it  demands  the  judgment 
of  the  Court  in  the  first  instance,  whether  the  special 
matter,  urged  for  it,  does  not  debar  the  jdaintiff  from 
his  title  to  that  answer,  which  the  Bill  requires.^ 

^  650.  In  this  view,  a  plea  bears  a  very  close  re* 
semblance  to  an  exception  in  the  Civil  Law  ;  which  has 
been  described  thus ;  Elxceptio  dicta  est,  quMi  quadam 
exclusioj  quiB  (inter)  opponi  actioni  cujusque  ret  solet  ad 
excludendum  id,  quod  in  intentionem  condemnatianemoe 
deductum  est.^ 

^661.  All  these  statements  are  sufficiently  descrip- 
tive of  the  general  nature  and  office  of  a  plea.  But 
that  of  Lord  Bacon  is  far  from  being  accurate,  accord- 
ing to  the  present  doctrine  on  this  subject ;  for  it  is  by 
no  means  true,  that  pleas  are  confined  to  foreign  mat- 
ter dehors  thevBill,  to  discharge  or  stay  the  suit.  On 
the  contrary,  pleas  are  now  usually  divided  into  two 
sorts;  one  commonly  called  pure  pleas,  which  rely 
wholly  on  matters  dehors  the  Bill,  such  as  a  release,  or 
a  settled  account ;  and  another,  called  in  contradistinc- 

1  Mitf.  Eq.  PI.  by  Jeremy,  319 ;  Cooper,  Eq.  Pi.  SS3 ;  Wyatt,  Pr. 
Reg.  324;  Curs.  Cancel!.  180;  Harris.  Ch.  Pr.  by  Newl.  318. 

3  Beam.  Ord.  in  Chan.  38 ;  Beam.  PI.  in  Eq.  1. 

3  Roche  0.  Morgell,  2  Sch.&Lefr.  735;  Beam.  Pl.inEq.  1.  Throagh- 
ont  this  whole  chapter,  I  haye  freely  used  the  materials  collected  in  Mr. 
Beames's  excellent  work  on  Pleas  in  Equity. 

^  Dig.  lib.  44,  tit.  1, 1.  3 ;  Beam.  PI.  in  Eq.  9 ;  Gilb.  For.  Rom.  50. 
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tion  to  the  other,  pleas  not  pure,  or  anomalous  pleas, 
and  sometimes  negative  pleas,  which  consist  mainly  of 
denials  of  the  substantial  matters  set  forth  in  the  Bill.* 
Thus,  for  example,  if  a  Bill  should  admit  a  release  to 
have  been  made  by  the  plaintiff,  or  an  account  to  have 
been  settled,  and  should  aver,  that  either  was  procur- 
ed by  fraud ;  the  defendant  may  plead  the  release,  or 
account  settled,  in  bar,  negativing  in  his  plea  the  aver- 
ment of  fraud,  and  supporting  the  plea  by  an  answer, 
denying  all  the  facts  and  circumstances,  charged  as 
matters  of  fraud  in  the  Bill.*    This  subject  will  come 


1  Post,  §  667. 

9  Beam;  PI.  in  Eq.  2-7;  Mitf.  Eq.  PI.  by  Jeremy,  239-243;  Bayley 
9.  Adams,  6  Yes.  594, 595 ;  Lord  Redesdale  has  alluded  to  this  subject  in 
the  following  passage.  (Mitf.  Eq.  PI.  by  Jeremy,  221.)  **  Pleas  in  bar 
are  commonly  described  as  allegations  of  foreign  matter,  whereby,  sup- 
posing the  Bill,  so  far  as  it  is  not  contradicted  by  the  plea,  to  be  true,  yet 
the  suit,  or  the  part  of  it,  to  which  the  plea  extends,  is  barred.  But  this 
description,  perhaps,  does  not  comprise  every  kind  of  plea,  or  does  not 
mark  the  distinctions  between  the  different  kinds  with  sufficient  accuracy." 
Lord  Redesdale  has  fully  explained  the  origin  of  this  second  species  of 
plea,  in  a  note  to  his  work  on  Equity  Pleading,  where  he  is  treating  of 
the  subject  of  fraud,  alleged  in  a  Bill  to  set  aside  a  decree.  Mitf.  Eq.  PI. 
by  Jeremy,  243,  note  (e).  This  subject  will  be  examined  more  fully 
hereafter.  Mr.  Beames  too  has  discussed,  at  large,  the  propriety  of  al- 
lowing these  pleas,  and  stated  the  reasons,  on  which  they  are  founded, 
and  the  practice  has  been  allowed.  Beames,  PI.  'w,  Eq.  2-7.  Indeed,  as 
long  ago  as  the  time  of  Lord  Talbot,  a  plea  of  this  sort  was  pleaded,  and 
an  objection  taken  to  it  upon  the  ground,  rum  potest  addud  exceptio  ejus- 
dem  ret,  cujus  petitur  dissohiiio.  But  the  Lord  Chancellor  said,  that  it 
was  every  day's  practice ;  and  that  otherwise,  no  release  or  award  could 
be  pleaded  to  a  Bill,  which  was  brought  to  set  aside  the  same.  Pusey  v. 
Desbouvrie,  3  P.  Will.  317.  See  also  Bayley  v.  Adams,  6  Yes.  594, 
595.  The  question,  whether  a  mere  negative  plea,  denying  the  title  of 
the  party,  as  alleged  in  the  Bill,  (such  for  example,  as  that  he  was  heir,) 
was  formerly  matter  of  considerable  doubt,  and  diversity  of  judgment. 
But  it  is  now  well  settled,  (as  will  be  shown  hereafter,)  that  such  pleas 
are  good.  Faulder  o.  Stuart,  11  Yes.  302 ;  Shaw  o.  Ching,  11  Yes.  305 ; 
Drew  V.  Drew,  2  Yes.  &  B.  159,  163 ;  Sanders  v.  King,  6  Madd.  R.  61 ; 
S.  C.  2  Sim.  &  Stu.  276  ;  Thring  ».  Edgar,  2  Sim.  &  Stu.  274.  See 
Mitf.  Eq.  PI.  by  Jeremy,  230  -  233,  and  notes  ibid. ;  Id.  244,  245,  and 
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more  fiillj  under  consideration,  in  other  oonnections  in 
the  subsequent  pages.^ 

^  652.  But  eveiy  defence,  which  may  be  a  full  an- 
swer to  the  merits  of  the  Bill,  is  not,  as  of  coarse,  to 
be  considered  as  entitled  to  be  brought  forward  by  way 
of  plea.  It  has  been  well  observed  by  Lord  Hard- 
wicke,  that  it  is  not  a  very  good  defence  in  Equity,  that 
is  likewise  good  as  a  plea.  For,  where  the  defence 
consists  of  a  variety  of  circumstances,  there  is  no  use 
in  a  plea ;  the  examination  must  still  be  at  large ;  and 
the  efifect  of  allowing  such  a  plea  will  be,  that  the 
Court  will  give  their  judgment  upon  the  circumstances 
of  the  case,  before  they  are  made  out  by  proof.*  The 
true  end  of  a  plea  is  to  save  to  the  parties  the  expense 
of  an  examination  of  the  witnesses  at  large.  And  the 
defence,  proper  for  a  plea,  is  such,  as  reduces  the  cause, 
or  some  part  of  it,  to  a  single  pcunt ;  and  from  thence 
creates  a  bar  or  other  obstruction  to  the  suit,  or  to  the 
point,  to  which  the  plea  applies.^    Hence,  a  glea,  in 

note  (g)  ;  Hardman  o.  Ellames,  2  Mylne  &  Keen,  740;  Hall  v.  Noyes, 
3  Bro.  Ch.  R.  483 ;  2  Daniell,  Ch.  Pr.  99,  100,  110,  111. 

1  Post,  §667-680. 

3  Chapman  v.  Tarner,  1  Atk.  54;  Mitf.  £q.  PL  by  Jeremy,  219; 
Cooper,  Eq.  PJ.  223  ;  2  Daniell,  Ch.  Pr.  97,  99,  102,  103;  Post,  §  633. 

3  Mitf.  Eq.  PI.  by  Jeremy,  295-297;  Cooper,  Eq.  PI.  223;  Chap- 
man V.  Tamer,  1  Atk.  54 ;  Ritchie  v.  Aylwin,  15  Yes.  82 ;  Rowe  v. 
Teed,  15  Yes.  378;  Whithead  v.  Brockhurst,  1  Bro.  Ch.  R.  404,  and 
note  (1),  and  405, note  (;^)  by  Belt ;  S.  C.  2  Yes.  &  B.  153,  note  ;  Wood 
V.  Rowe,  2  Bligh,  R.  595,  614.  In  Rowe  9.  Teed,  15  Yes.  377,  378, 
Lord  Eldon,  in  speaking  of  the  case,  where  matter  was  brought  forward 
by  the  answer,  for  the  same  purposes  as  a  plea,  said ;  '*  The  office  of  a 
plea,  generally,  is,  not  to  deny  the  Equity,  but  to  bring  forward  a  fact, 
which,  if  true,  displaces  it ;  not  a  single  ayerment,  as  the  aveifhent  in  this 
answer,  that  no  bill  of  sale  was  executed,  but  perhaps  a  series  of  cir- 
cumstances, forming  in  their  combined  result  some  one  fact,  which  dis- 
places the  Equity.  There  is  this  difference  between  law  and  Equity ;  that 
here,  for  the  sake  of  convenience,  that  is,  of  justice,  the  denial  of  some 
fact  alleged  by  the  Bill,  in  some  instances  with  certain  averments,  has 
been  considered  sufficient  to  constitute  a  good  plea ;  although  not  per« 
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order  to  be  good,  whether  it  be  affirmative  or  negative, 
must  be  either  an  allegation  or  a  denial  of  some  lead- 
ing fact,  or  of  matters,  which,  taken  collectively,  make 
out  some  general  fact,  which  is  a  complete  defence.^ 
But,  although  a  defence,  offered  by  way  of  plea,  should 
consist  of  a  great  variety  of  circumstances;  yet,  if 
they  all  tend  to  a  single  point,  the  plea  may  be  good.* 
Thus,  a  plea  of  title,  derived  from  the  person  under 


haps  precisely  within  the  definition  of  good  pleading  at  law.  If  each  case 
IB  to  be  considered  upon  its  own  circumstances,  it  is  desirable,  that  this 
point  should  be  brought  before  the  Court  by  plea,  rather  than  by  answer  • 
as  an  answer  primA  facie  admits,  that  the  defendant  cannot  plead ;  and, 
with  the  exception  of  the  cases,  in  which  it  is  settled  as  general  law,  that 
the  party  is  not  to  answer  a  particular  circumstance,  as,  that  he  is  not  to 
criminate  himself,  the  case  of  a  purchaser  for  yaluable  consideration,  &c., 
this  Court  does  not  trust  the  Master,  generally,  with  the  determination, 
how  much  of  the  answer,  considered  as  a  plea,  would  be  a  good  defence. 
The  Master  is,  therefore,  almost  under  a  necessity  of  admitting  an  excep- 
tion. And,  when  the  propriety  of  his  judgment  comes  to  be  argued  here, 
it  would  be  most  incongruous,  that  the  Court,  admitting  his  judgment  not 
to  be  wrong,  should  yet  give  a  different  judgment ;  considering  the  an- 
swer as  a  plea.  Another  circumstance,  deserving  attention,  is  the  great 
difierence  of  expense  in  bringing  forward  the  objection  by  plea,  rather 
than  by  answer.  There  is  but  one  more  material  general  observation  to 
be  added  to  those,  which  are  to  be  found  in  the  cases  reported ;  that,  gen- 
erally, admitting  there  are  exceptions,  the  practice  of  this  Court  requires, 
that  the  Bill  and  the  answer  should  form  a  record,  upon  which  a  complete 
decree  may  be  made  at  the  hearing.  If,  for  instance,  this  plaintiff  is  a 
part-owner  of  the  ship,  he  has  a  right  to  an  answer,  that  will  enable  him, 
if  a  certain  sum  is  admitted  to  be  due,  to  obtain  a  decree  for  that  sum, 
if  he  is  satisfied  with  that,  and  does  not  desire  an  account.  With  that 
general  observation,  in  addition  to  those  to  be  found  in  the  other  cases,  I 
conclude,  that  this  is  not  a  case,  in  which  I  can  say,  there  is  one  clear 
fact,  or  such  a  combination  of  facts,  giving,  as  the  result,  one  clear  ground, 
upon  which  the  whole  EV^uity  of  this  Bill  may  be  disposed  of.  First,  it  is 
very  difilcull^upon  this  answer  to  say,  there  is  a  positive  affirmation,  that 
there  was  no  bill  of  sale.    Next,  it  is  argumentative." 

'  Robertson  v.  Lubbock,  4  Sim.  R.  161 ;  Saltus  v.  Tobias,  7  John.  Ch. 
R.  214 ;  Beam.  PI.  in  Eq.  10  - 14 ;  3  Daniell,  Ch.  Pr.  102  ^  104. 

9  Mitf.  £q.  PL  by  Jeremy,  206;  Cooper,  £q.  PI.  225;  2  Daniell,  Ch. 
Pr.  103,  104. 

EQ.  PL.  78 
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whom  the  plaintiff  claims,  may  be  a  good  plea,  although 
consisting  of  a  great  variety  of  circumstances ;  for  the 
title  is  a  single  point,  to  which  the  cause  is  reduced  by 
the  plea.^  So,  a  plea  of  conveyance,  fine,  and  non- 
claim  would  be  good,  as  amounting  to  but  one  title.' 

^  653.  Upon  this  account,  it  is  a  general  rule,  that 
a  plea  ought  not  to  contain  more  defences  than  one, 
and  that  a  double  plea  is  informal  and  multifarious, 
and  therefore  improper.®  For,  if  two  matters  of  de- 
fence may  be  thus  offered,  the  same  reason  will  justify 
the  making  of  any  number  of  defences  in  the  same 
way ;  by  which  the  ends  intended  by  a  plea  would 
not  be  obtained ;  and  the  Court  would  be  compelled 
(as  has  been  already  stated)  to  give  instant  judgment 
upon  a  variety  of  defences  with  all  their  circum- 
stances, as  alleged  by  the  plea,  before  they  are  made 
out  in  proof ;  and,  consequently,  would  decide  upon  a 
complicated  case,  which  might  not  exist.^     Therefore, 


1  Mitf.  Eq.  PL  by  Jeremy,  296,  2»7;  Cooper,  Eq.  PI.  295;  Whit- 
bread  V.  Brockharst,  I  Bro.  Ch.  R.  404,  415,  note  (9)  by  Belt;  S.  C.  9 
Ves.  &  B.  153,  note ;  Ritchie  v.  Aylwin,  15  Yes.  82^  Beam.  PJ.  in  Eq.  18. 

»  Cooper,  Eq.  PI.  225  ;  Beam.  PI.  in  Eq.  18. 

3  See  9  Daniell,  Ch.  Pr.  102-104;  The  State  of  Rhode  Island  v. 
The  State  of  Massachusetts,  14  Peters,  R.  210,  959. 

4  Mitf.  Eq.  PI.  by  Jeremy,  295, 296 ;  Cooper,  Eq.  PL  223,  224 ;  Ante, 
§252;  2  Daniel],  Cb.  Pr.  102*104;  Whitbread  «.  Brockhurst,  1  Bro. 
Ch.  R.  by  Belt,  404,  415,  note  (9)  ;  Nobkissen  v.  Hastings,  4  Bro.  Ch. 
R.  253 ;  S.  C.  2  Yes.  jr.  84 ;  Goodrich  v.  Pendleton,  3  John.  Ch.  R. 
427  ;  Cooth  o.  Jackson,  6  Yes.  12,  17.  Mr.  Beames's  reasoning  (Beam. 
PL  in  Eq.  10*  18)  on  this  subject  of  duplicity  is  yery  satisfactory;  but 
it  is  too  long  to  be  cited  in  this  place.  Mere  surplusage  will  not  preju- 
dice a  plea  in  Equity  by  rendering  it  multifiBirious  or  double.  Beam.  PL 
in  Eq.  19,  20.  What  constitutes  duplicity  or  multifariousnte  in  a  plea, 
is  sometimes  a  matter  of  great  nicety  upon  the  footing  of  authority. 
Thus,  where,  to  a  Bill  for  a  specific  performance  of  an  agreement,  the  de- 
fendant put  in  a  plea,  which  aTerred  two  facts ;  first,  that  there  was  no 
agreement  in  writing ;  and,  secondly,  that  there  had  been  acts  done  in 
part  performance.  Lord  Thnrlow  oyerruled  the  plea  as  double,  it  con- 
taining two  diflferent  points,  and  therefore  proper  for  an  answer.    Whit- 


CH.    XIII.]  PLEAS.  619 

where,  to  a  Bill,  praying  a  conveyance  of  four  estates, 
the  defendant  put  in  a  plea  of  a  fine  as  to  one  estate  ; 
and  in  the  same  plea,  he  put  in  a  disclaimer  as  to  the 
other  estates,  the  plea  was  overruled ;  for  the  dis- 
claimer was  wholly  disconnected  with  the  plea  of  the 
fine  ;  and  the  plea  was  therefore  double.^ 

^  654.  It  may  then  be  laid  down  as  a  rule,  that  va- 
rious facts  can  never  be  pleaded  in  one  plea,  unless 
they  are  all  conducive  to  a  single  point,  on  which  the 
defendant  means  to  rest  his  defence ;  for,  otherwise,  it 
will  be  open  to  the  charge  of  duplicity  and  multifari- 
ousness.^ Therefore,  where  a  Bill  was  brought  by  the 
Corporation  of  London,  for  the  purpose  of  establish- 
ing a  claim  of  exemption,  on  behalf  of  its  individual 
members,  from  certain  tolls,  a  plea,  stating,  that  the 
plaintiff,  who  claimed  as  citizens  of  London,  never 
were  residents  or  housekeepers  there,  or  paying  scot 
and  lot,  and  that  they  were  admitted  freemen  by  fraud, 
for  th^  purpose  of  enjoying  the  exemption  claimed, 
was  held  a  double  plea,  and  therefore  overruled.  The 
averment,  that  the  plaintiffs  were  not  residents  or 
housekeepers  being  one  defence ;  and  the  averment  of 
their  having  been  admitted  freemen  by  firaud  being  an^ 

bread  v.  Biockhurst,  1  Bro.  Ch.  R.  404.  But  it  has  been  greatly  doubt- 
ed, whether  a  plea  of  thia  sort,  properly  drawn,  is  objectionable  for 
duplicity,  as  it  contains  but  a  single  point  of  defence.  See  Mr.  Belt's 
note  to  1  Bro.  Ch.  R.404,  note  (1),  and  Beames,Pl.  in  Eq.  37-33,  171- 
177,  and  the  cases  cited  by  the  learned  author.  So,  in  Beachcroft  v. 
Beachcroft,  cited  14  Ves.  63,  where  to  a  Bill  for  a  legacy  there  was  a 
plea  of  release,  with  an  averment,  that  it  had  been  acted  upon ;  the  plea 
was  overruled  for  duplicity.  But  Lord  £]don,  in  Wood  v.  Strickland, 
14  Ves.  06,  doubted  that  decision,  and  thought  the  averment,  that  the  re- 
lease had  been  acted  on,  mere  surplusage.  See  also  upon  the  subject 
'of  duplicity,  2  Mont.  Eq.  PI.  95,  note  A.  L.,  97,  100. 

1  Watkins  «.  Stone,  3  Sim.  R.  49.  See  also  Cowne  v,  Douglas, 
McClel.  &  Younge,  331. 

»  Wbitbread  v.  Brockhurst,  1  Bro.  Ch.  R.  404,  415,  by  Belt,  note  (9) ; 
S.  C.  3  Ves.  &  Beam.  154,  note ;  2  Daniell,  Ch.  Ft.  103-104. 
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Other  independent  and  complete  defence ;  a  colorable 
admission  to  such  a  franchise,  for  a  collateral  purpose, 
being  void.^ 

^  656.  Upon  an  analogous  ground,  where  an  action 
at  law  was  founded  upon  a  great  variety  of  circum- 
stances put  together,  a  plea  to  a  Bill  of  Discovery, 
which  attempted  to  show,  that  the  action  could  not  be 
maintained,  by  confessing  and  avoiding  some  of  the 
circumstances,  and  denying  the  rest,  was  held  not  to  be 
good ;  because,  in  eiSfect,  it  took  to  pieces  all  the  sev- 
eral .single  grounds,  which,  put  together,  were  asserted 
as  the  grounds,  upon  which  the  Bill  was  maintainable ; 
and,  by  avoiding  some,  and  traversing  others,  it  re-' 
duced  the  plaintiiOT  to  the  necessity  of  proving  in  a 
Court  of  Equity,  vnthout  a  discovery,  that  he  had  a 
right  to  maintain  his  action  at  law.' 

^  656.  The  objection  is  still  stronger,  where  two 
facts  are  pleaded,  which  are  inconsistent  with  each 
other.^  Thus,  where  the  plaintiff  stated  in  his  Bill  a 
loan  of  money  to  the  defendant,  for  which  he  had 
given  a  bond  ;  but  that  an  agent  of  the  plaintiff  had 
delivered  up  the  security  to  the  defendant ;  and  the 
Bill  prayed  a  discovery  and  redelivery  of  the  bond; 
and  the  defendant  pleaded,  that  the  discovery  would 
subject  him  to  the  penalties  of  a  statute,  and  also  an 
impeachment  exhibited  against  him  by  the  House  of 
Commons ;  the  plea  was  held  inconsistent  and  bad ; 
because,  pending  the  impeachment,  there  could  be  no 
proceeding  imder  the  statute ;  and  the  impeachment, 
decided  one  way  or  other,  equally  put  a  stop  to  such 
prosecution  under  the  act.*     So,  where  the  defendant 

^  Cooper,  Eq.  PL  S^4 ;  Corporation  of  London  v.  Corporation  of  LIt- 
erpool,  3  Anst.  R.  738. 
3  Robertson  v.  Lubbock,  4  Sim.  R.  161. 
'  2  Daniell,  Ch.  Pr.  103,  104. 
*  Cooper,  Eq.  PI.  224,  225. 
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pleaded  to  a  Bill  of  Discovery,  in  support  of  an  action 
under  the  statute  9  Ann.  c.  14,  for  money  lost  at  play, 
by  the  assignees  of  the  loser,  who  had  become  a 
bankrupt,  **  that  the  action  at  law  was  not  commenced, 
and  the  Bill  of  complaint  was  not  exhibited  against 
the  defendant  within  three  months  after  the  money 
was  lost ; "  it  was  held  informal,  from  coupling  the 
commencement  of  the  action  with  the  time  of  filing 
the  Bill,  and  therefore  was  overruled.^ 

^  667.  The  reasoning,  as  to  duplicity  in  a  plea, 
does  not,  perhaps,  in  its  full  extent,  apply  with  equal 
force  to  the  case  of  two  several  bars,  pleaded  as  several 
pleas,  although  to  the  same  matter ;  and  it  may  be 
said,  that  such  pleading  is  admitted  at  law,  and  ought, 
therefore,  to  be  equally  so  in  Equity.  But  it  should 
be  considered  (as  has  been  already  suggested),  that  a 
plea  is  not  the  only  mode  of  defence  in  Equity ;  and 
that,  therefore,  there  is  not  the  same  necessity,  as 
at  law,  for   admitting   this  kind  of  pleading.*    But, 

1  Cooper,  Eq.  PI.  324,  325 ;  Nobkiseen  v.  Hastiogs,  4  Bro.  Ch.  R. 
253 ;  S.  C.  2  Yes.  jr.  84;  Brandon  v.  Sands,  2  Yes.  jr.  514,  517. 

<  Mitf.  Eq.  PI.  by  Jeremy,  245,  296,  and  note  (n) ;  Cooper,  Eq.  PI. 
226 ;  Ante,  ^  652 ;  Jones  v.  Frost,  3  Madd.  R.  8 ;  Saltns  v.  Tobias, 
7  John.  Ch.  R.  214.  Lord  Thurlow,  in  Whitbread  v.  Brockhurst,  1  Bro. 
Ch.  R.  404,  415,  note  (9),  by  Mr.  Belt;  S.  C.  2  Yes.  &  Beam.  154, 
155,  note,  gives  the  reason  of  this  practice  more  fully.  ''  The  reason," 
says  he,  *^  why  a  defendant  is  not  permitted  to  plead  two  different  pleas 
in  Equity,  though  he  is  permitted  to  plead  them  at  law,  is  plain.  It  is, 
because  at  law  the  defendant  has  no  opportunity,  as  he  has  here,  of  an- 
swering every  different  matter  stated  in  the  Bill.  The  reason  of  pleading 
in  Equity  is,  that  it  tends  to  the  forwarding  of  justice,  and  saves  great 
expense,  that  the  matter  should  be  taken  up  shortly  upon  a  single  point. 
But  that  end  is  so  far  from  being  attained,  if  the  plea  puts  as  much  in 
issue,  as  the  answer  could  do,  that  on  the  contrary  it  increases  the  delay 
and  expense.  But  why,  it  may  be  asked,  should  not  the  defendant  be 
permitted  to  bring  two  points,  on  which  the  cause  depends,  to  issue  by  his 
pleal  The  answer  is,  because,  if  two,  he  may  as  well  bring  three  points 
to  issue ;  and  so  on,  till  all  the  matters  in  the  Bill  are  brought  into  iasue 
upon  the  plea ;  which  would  be  productive  of  all  the  delay  and  incon- 
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although  the  ordinary  course  of  practice  in  Courts  of 
Equity  does  not  admit  of  several  pleas;  yet,  where 
great  inconvenience  might  otherwise  be  sustained  in  a 
particular  case,  the  Court  will  sometimes,  in  its  discre- 
tion, allow  several  pleas.^     Thus,  for  exam{de,  a  plea, 

TODieiice,  which  pleading  was  iDtended  to  zemedy/'  Mr.  Cooper  says; 
**  It  is  said  in  a  manascript  of  Lord  Nottingham,  *  that  no  man  shall  be 
permitted  to  two  several  dilatories  at  several  times,  nor  several  bars ;  be- 
cause he  may  plead  all  at  once.  But  after  a  plea  in  disability,  as  out- 
lawry, or  excommunication,  or  a  plea  to  the  jurisdiction,  he  may  be  ad- 
mitted to  plead  in  bar ;  because  it  was  not  consistent  with  those  pleas  to 
plead  in  bar  at  the  same  time.'  This  passage  certainly  imports,  that,  in 
the  opinion  of  Lord  Nottiogham,  both  several  dilatory  pleas,  and  sevenl 
pleas  in  bar,  might  be  pleaded,  so  that  they  were  pleaded  at  the  same 
time.  And  it  may  be  said,  that  such  pleading  is  admitted  at  law,  and 
ought,  therefore,  now  to  be  equally  so  in  Equity.  But  it  should  be  con- 
sidered, that  a  plea  is  not  the  only  mode  of  defence  in  Equity,  and  that, 
therefore,  there  is  not  the  same  necessity,  as  at  law,  for  admitting  this 
kind  of  pleading."  Cooper,  Eq.  PI.  236,  237.  Mr.  Chancellor  Keot,  in 
Saltns  V.  Tobias,  7  John.  Ch.  R.  214,  215,  refers  to  the  same  passage  in 
Lord  Nottingham's  manuscript.  See  also  Beam.  PI.  in  Eq.  15-17, 
where  the  learned  author  doubts  the  doctrine  of  Lord  Nottingham. 
Bohur's  Curs.  Cane.  187. 

1  Gibson  9.  Whitehead,  4  Madd.  R.  241 ;  Hardman  v.  Ellames,  5  Sim. 
R.  640;  S.  C.  2  Mylne  &  Keene,  732,  734,  735;  8altus  «.  Tobias, 
7  John.  Ch.  R.  214;  2  Daniell,  Ch.  Pr.  103,  104.  In  Kay  v,  Mar- 
shall, 1  Keen,  R.  190, 197,  Lord  Langdale  aUowed  two  pleas  to  be  filed, 
and  stated  his  reasoning  on  the  subject  as  follows :  —  *'  Upon  the  subject 
of  double  pleas  there  has  been  considerable  argument  at  the  bar.  It  has 
been  said,  that  a  double  plea  is  only  allowed  in  cases,  where  there  is  a 
sort  of  double  or  alternative  claim  in  the  Bill. '  In  the  case  cited  for  the 
purpose  of  supporting  that  proposition,  there  is  such  an  alternative  claim ; 
but  there  is  nothing  to  show,  that  this  is  the  principle,  still  less  the  only 
principle,  upon  which  the  Court  proceeds  in  allowing  double  pleas.  It 
appears  to  me,  that  the  principle,  upon  which  the  Court  proceeds,  de- 
pends very  much  upon  the  extraordinary  inconvenience,  that  might  arise, 
if  the  defendant  were  not  allowed,  in  many  eases,  to  plead  double.  How 
fiir,  and  in  what  cases,  a  defendant  may,  if  he  answer,  protect  himself 
against  answering  fully,  has  been  a  subject  much  controverted,  and  upon 
which  judges  have  differed.  A  defendant,  denying  the  principal  fhet, 
upon  which  the  plaintiff  rests  his  claim  to  discovery,  is  entitled  to  protect 
himself  by  plea  against  answering ;  and  if  his  plea  be  accompanied  by  an 
answer,  the  answer  must  be  so  framed  as  to  support,  but  not  to  overrule 
the  plea.    Lord  Thurlow's  objection  to  bringing  two  points  in  issue  by 


i 
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that  the  plaintifT  is  not  heir,  as  asserted  in  his  Bill, 
and  a  piea  of  the  statute  of  limitations,  have  been 
allowed  to  be  pleaded  together.^ 

^  658.  Having  made  these  observations  in  regard  to 
the  nature  and  office  c^  a  plea,  let  us  now  proceed  to 
the  consideration  of  the  proper  frame  and  form  there- 
of;  or,  in  other  words,  to  the  consideration  of  the 
proper  requisites  of  a  good  plea  in  Equity.  And  here, 
it  may  be  stated,  that  in  pleas  in  Equity  there  must  in 
general  be  the  same  strictness  and  exactness,  as  in 
pleas  at  law ;  if  not  in  matters  of  form,  at  least  in 


plea,  has  been  adverted  to  in  the  argument.  <  Why,'  says  Lord  Tharlow, 
<  it  may  be  asked,  should  not  the  defendant  be  permitted  to  bring  two 
points,  00  which  the  cause  depends,  to  issue  by  his  plea?  The  answer  is, 
because,  if  two,  he  may  as  well  bring  three  points  to  issue ;  and  so  on, 
till  all  the  matters  in  the  Bill  are  brought  into  issue  upon  the  plea.'  This 
objection  is  not  applicable  to  the  modern  practice  of  allowing  double 
pleas;  because,  though  a  defendant  may  file  a  single  plea  without  an 
application  to  the  Court,  he  cannot  put  in  a  double  plea  without  such  an 
application ;  and  the  liberty,  if  sought  to  be  abused,  is  easily  restrained. 
The  general  rule,  that,  if  the  defendant  answers,  he  must  answer  fiiUy, 
however  established,  is,  no  doubt,  a  rule,  that,  in  many  eases,  occsflions 
great  hardship  to  the  defendant.  The  only  other  defence  is  a  demurrer, 
or  a  plea.  A  demurrer  is  not  a  convenient  mode  of  defence,  by  reason  of 
the  admission,  which  it  involves,  if  the  case  made  by  the  Bill,  and  the 
rules,  as  to  pleas  in  this  Court,  are  of  such  exceeding  nicety  and  difficulty, 
that  it  is  almost  impossible  for  parties,  who  have  a  right  to  plead,  to  take 
full  advantage  of  their  right.  The  only  way  of  saving  defendants  from 
the  hardships  to  which,  ia  many  oases,  they  would  be  sabjected  by  making 
a  full  discovery,  is,  by  affording  to  them  such  facilities  as  can,  by  the  rules 
of  the  Court,  be  afforded  with  respect  to  pleas.  I  do  not  think  a  great  in- 
dulgence is  sought  from  the  Court,  where,  by  obtaining  it,  the  defendants 
will  obtain  only  that,  which  the  Court  thinks  right.  With  respect  to  this 
particular  case,  if  it  be  a  matter  of  indulgence,  I  thiuk  the  defendants,  un- 
der all  the  circumstances,  are  entitled  to  it.  The  defendants  are  required 
by  the  Bill  to  set  fortl^  accounts  of  extraordinary  length,  at  a  great  ex- 
pense, and  at  the  risk,  though  this  does  not  appear,  of  making  an  incon- 
venient exposure  of  their  affairs.  This  application,  therefore,  must  be 
granted ;  Irat,  according  to  the  course  of  the  Court,  upon  the  condition  of 
the  defendants  paying  the  costs." 

^  Bampton  v.  Birchall,  4  Beavan,  R.  658. 
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matters  of  substance.^  We  shall  first  refer  to  those 
rules  of  pleading,  which  are  properly  applicable  to 
pure  pleas,  most  of  which  are  equally  applicaUe  to 
pleas  not  pure,  or  anomalous  pleas,  according  to  the 
distinction  already  mentioned ;  and  then  we  shall  ex- 
amine the  rules,  which  are  peculiarly  applicable  to  the 
latter. 

^  659.  In  the  first  place,  then,  a  plea  in  bar  must 
follow  the  Bill,  and  not  evade  it,  or  mistake  the  sub- 
ject of  it.  If  a  plea  does  not  go  to  the  whole  Bill,  it 
must  express  to  what  part  of  the  Bill  the  defendant 
pleads.  And,  therefore,  a  plea  to  such  parts  of  a  Bill 
as  are  not  answered  must  be  overruled,  as  too  general. 
So,  if  the  parts  of  the  BiU,  to  which  the  plea  extends, 
are  not  clearly  and  precisely  expressed  ;  as,  if  the  plea 
is  general,  with  an  exception  of  matters  after  men- 
tioned, and  is  accompanied  by  an  answer,  the  plea  is 
bad.  For  the  Court  cannot  judge,  what  the  plea 
covers,  without  looking  into  the  answer,  and  deter- 
mining, whether  it  is  sufficient  or  not,  before  the  va- 
lidity of  the  plea  can  be  considered.^  But,  if  the  plea 
excepts  clearly  and  definitively  certain  portions  of  the 
property,  respecting  which  the  suit  is  brought,  as,  for 
example,  certain  real  estate,  describing  it,  so  that  no 
reference  to  any  other  parts  of  the  record  is  necessary 
to  make  it  intelligible,  it  is  not  open  to  the  objection, 
although  it  is  stated  in  the  plea  by  words  of  excep- 
tion.' 


1  Beames,  PI.  in  Eq.  Preface,  8, 9 ;  Mitf.  £q.  PI.  by  Jeremy,  394  ;  BoK- 
SOD  v.  Leadbeater,  13  Ves.  230,  333  ;  Story  v.  Lord  Windaor,  3  Atk. 
630,  632 ;  Moore  v.  Hart,  1  Vem.  114  ;  Carlton  v.  Leighton,  3  Men  v.  R. 
667,  670  ;  Carew  v.  Johnston,  2  Sch.  &  Lefr.  305 ;  2  Mont.  Eq.  PI.  101, 
note  A.  N. ;  3  Black.  Comm.  446. 

3  Mitf.  Eq.  PI.  by  Jeremy,  294  ;  Salkeld  v.  Science,  2  Yes.  107 ;  Howe 
V.  Duppa,  1  Ves.  &  Beam.  511 ;  Cooper,  Eq.  Pi.  229. 

3  Howe  V.  Duppa,  1  Yes.  &  Beam.  514. 
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§  660.  Another  requisite  of  a  pure  plea,  in  general  9 
is,  that  it  should  be  founded  on  new  matter,  not  appar- 
ent on  the  Bill.  For,  if  the  matter  is  apparent  on 
the  Bill,  it  is  the  proper  subject  of  a  demurrer,  and  not 
of  a  plea.^  In  other  words,  a  plea  must  aver  facts,  to 
which  the  plaintiff  may  reply  ;  and  not,  in  the  nature 
of  a  demurrer,  rest  on  facts  stated  in  the  Bill.'  How- 
ever, this  doctrine  is  to  be  understood  with  the  qualifica- 
tion, that  the  plea  is  not  of  a  purely  negative  character ; 
for  if  it  is,  then  the  plea  puts  in  issue  the  very  fact 
asserted  in  the  Bill.  Thus,  if  a  Bill  calls  for  an  ac- 
count of  partnership  transactions,  and  alleges  a  part- 
nership between  the  plaintiff  and  the  defendant,  the 
latter  may,  by  a  negative  plea,  deny  there  was  any 
partnership ;  and  the  plea  will  be  good^' 

^661.  Another  requisite  of  a  pure  plea  is,  that  it 
should  not  only  reduce  the  cause  to  a  single  point,  but 
it  should  also  be  such  a  point,  as  is  issuable,  and  also 
such  as  is  material  to  delay,  dismiss,  or  bar  the  Bill ; 
for,  if  the  issue  tendered  is  immaterial,  it  can  never 
finally  dispose  of  the  cause.^ 

§  662.  Another  requisite  of  a  pure  plea  is,  that  it 
shcHild  be  direct  and  positive,  and  not  state  matters, 
by  way  of  argument,  inference,  and  conclusion,  which 


^  Beames,  PI.  m  Eq.  44, 45 ;  Roberts  v.  Hartley,  1  Bro.  Ch.  R.  by  Belt, 
67  aad  note;  Billing  v.  Flight,  1  Madd.  R.  230^  Cozine  v.  Graham,  2 
Paige,  R.  177. 

9  Mitf.  Eq.  PL  by  Jeremy,  297. 

9  Post,  $668  and  note,  669, 672-674 ;  2  DanieU,  Ch.  Pr.  98,  99,  108, 
109-111,  113;  Mitf.  Eq.  PI.  by  Jeremy,  296,  297;  Evans  v.  Harris,  2 
Yes.  &  Beam.  361 ;  Drew  v.  Drew,  2  Yes.  &  Beam.  159 ;  Hall  v.  Noyea, 
3  Bro.  Ch.  R.  483 ;  Sanders  v.  Kmg,  6  Madd.  R.  61 ;  S.  C.  2  Sim.  Sl 
Sta.  274  ;  Thring  v.  Edgar,  2  Sim.  &  Stu.  274.  See  Denys  v.  Locock, 
3  Mylne  &  Craig,  R.  205,  234,  235,  where  Lord  Cottenham  commented 
at  large  on  Thring  v.  Edgar.  See  also  2  Daniell,  Ch.  Pr.  115-128; 
Wigram  on  Discov.  136- 157,  2d  edit. 

^  Beames,  PI.  in  Eq.  20,21 ;  Morison  v.  Tnmonr,  18  Yes.  175. 

EQ.    PL.  79 
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have  a  tendency  to  create  unnecessarj  prolixin  and 
expense*  In  this  respect,  the  rules  of  pleading  in 
Equity  are  analogous  to  the  rules  at  law.^  Upon  this 
ground,  where  there  was  a  charge  of  facts,  as  con- 
structive  notice  of  the  plaintiff's  title,  in  a  Bill,  and  the 
defendant  in  bis  plea  averred,  that  to  the  best  of  his 
knowledge  and  belief,  he  had  not  any  notice,  either 
constructive  or  actual,  the  plea  was  held  bad.^  The 
defendant  should  have  denied  the  facts  charged  in  the 
Bill,  from  which  the  constructive  notice  was  deduci- 
Me ;  and  not  have  assumed  to  himself  the  province  of 
the  Court,  to  whom  it  belongs  to  draw  the  conclusion.' 
He  should  also  have  denied  the  notice  positively,  fully, 
BMkd  precisely,  even  though  it  were  not  charged  on 
the  other  side/  However,  where  the  facts  are  not 
charged  to  be  within  the  defendant's  own  knowledge, 
(as,  it  they  occurred  in  the  time  of  his  testator  or  an- 
cestor,) there,  it  will  be  sufficient  for  him  to  negative 
the  averment  according  to  his  best  knowledge  and 
belief/ 

^  663.  So,  where,  to  a  Bill  for  the  specific  perform- 
ance of  an  agreement  made  at  an  auction  for  the  sale 
of  lands,  the  defendant  pleaded  the  statute  of  frauds, 
with  averments,  that  no  writing  was  signed  by  him,  or 
by  any  person  authorized  by  him,  <<  for  that,  upon  the 
estate  being  knocked  down  to  the  plaintiff,  but  before 


1  Beames,  PI.  in  £q.  31,  22;  Mitf.  £q.  PI.  by  Jeremy,  297;  Cavew  «. 
Johnston,  2  Sch.  &  Lefr.  306,  306 ;  Hardman  v.  EUamea,  5  Sim.  440 ; 
S.  C.  2  Myke  &  Keen,  733. 

3  Ibid. 

3  Beames,  PI.  in  £q.  21,  23 ;  Jerratd  v.  Saunders,  2  Ves.  jr.  187 ;  S.  C. 
4  Bro.  Ch.  R.  322 ;  Cooper,  Eq.  PI.  225,  226, 283 ;  Galatian  «.  Cnaoing- 
ham,  8  Cowen,  R.  361 ;  Post,  §  806,  806. 

^  Gralatian  v.  Cunningham,  8  Cowea,  R.  361. 

5  Bolton  V.  Gardner,  3  Paige,  R.  273 ;  Hartt  «.  Coming,  3  Paige,  R. 
666  ;  Post,  ^  664. 
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the  memorandum  was  signed  by  the  auctioneer,  he, 
the  defendant,  in  the  presence  of  both  the  auctioneer 
and  the  plaintiff,  revoked  all  authority  whatsoever, 
which  be  had  before  given  to  the  auctioneer;'^  the 
plea  was  ordered  to  stand  for  an  answer ;  the  Court 
observing,  that  it  was  novel  in  form,  and  that  the  de- 
fendant ought  to  have  stated  the  facts,  which  he  im- 
plied in  the  term  "  revoked."  It  seems,  however,  that 
an  allegation  in  a  plea,  which  allegation  is  mere  sur* 
plusage,  will  not  support  an  objection  to  a  plea  as 
multifarious.^ 

§  664.  In  some  cases,  indeed,  a  defendant  has  been 
permitted  to  aver  according  to  the  best  of  his  knowl- 
edge and  belief;  as,  that  an  account  is  just  and  true; 
and  in  all  cs^es  of  negative  averments,  and  of  aver* 
ments  of  facts  not  within  the  immediate  knowledge 
of  the  defendant,  it  may  seem  improper  to  require  a 
positive  assertion.'  Unless,  however,  the  averment  is 
positive,  the  matter  in  issue  appears  to  be,  not  the  fact 
itself,  but  the  defendant's  belief  of  it ;  and  the  con- 
science of  the  defendant  is  saved  by  the  nature  of  the 
oath  administered;  which  is,  that  so  much  of  the 
plea  as  relates  to  his  own  acts  is  true,  and  that  so 
much  as  relates  to  the  acts  of  odders  he  believes  to 
be  true.' 

§  665.  Another  requisite  of  a  pure  plea  is,  that  it 
should  clearly  and  distinctly  aver  all  the  facts  neces- 
sary to  render  the  plea  a  complete  equitable  defence 
to  the  case  made  by  the  Bill,  so  far  as  the  plea  ex- 
tends ;  so  that  the  plaintiff  may,  if  he  chooses,  take 


>  Cooper,  Eq.  PI.  296. 

s  Ante,  $  662. 

3  Mitf.  Eq.  PI.  by  Jeremy,  297,  298 ;  Drew  v.  Drew,  2  Vee.  &  Beam. 

159 ;  Beamed,  Pi.  in  Eq.  25,  26 ; v.  Southall,  1  Younge,  R.  380, 

331 ;  Bolton  v,  Gardner,  3  Paige,  R.  273. 
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issue  upon  it.^  Averments  are  also  necessary  to  ex- 
clude intendments,  which  would  otherwise  be  made 
against  the  pleader ;  and  the  averments  must  be  soflK- 
cient  to  support  the  plea.^  And  here,  again,  Equity 
follows  the  analogies  of  the  law ;  ^  for,  at  law,  the  rule 
prevails,  nSfnbiguum  ptacitum  interpretari  debet  contra 
proferentem.^ 

^  666.  It  was  upon  an  analogous  ground,  that, 
where  a  plea  stated,  that  the  title,  if  any,  of  the  plain- 
tifif,  or  of  the  party,  through  whom  the  plaintiff  by  his 
Bill  claimed  the  estates  in  controversy,  accrued  in 
1759,  and  that  the  possession  of  the  same  estates  had 
ever  since  been  adverse  to  the  plaintiff,  and  to  the  per- 
sons, through  whom  by  his  Bill  the  plaintiff  claimed, 
the  plea  was  overruled  ;  because  it  did  not  state  par- 
ticularly the  facts,  on  which  the  defendant  meant  to 
rely,  as  constituting  the  adverse  possession  ;  and,  there- 
fore, the  plaintiff  could  not  know,  what  case  he  had  to 
meet.* 

^  667.  Let  us,  in  the  next  place,  proceed  to  the 
consideration  of  the  peculiarities  in  the  frame  and  form 
of  pleas,  called  pleas  not  pure,  or  anomalous  pleas. 
This  designation,  as  has  been  already  suggested,  is 
applied  to  them,  because  they  differ  from  pure  pleas 
in  this,  that,  whereas  pure  pleas  rely  for^a  defence 
upon  matters  altogether  dehors  the  Bill,  pleas  not 
pure  rely  altogether  upon  matters  stated  in  the  record, 
and  upon  denials  and  negations  of  matters  of  fact  con- 

I  Mitf.  Eq.  PI.  by  Jeremy,  298 ;  Beames,  PI.  in  Eq.  S3,  S4,  and  cues 
there  cited ;  Allen  v.  Randolph,  4  John.  Ch.  R.  693. 

9  Mitf.  Eq.  PI.  by  Jeremy,  998,  &c.,  as  before  cited;  Brownsword  v. 
Edwards,  2  Yes.  S45,  note ;  Roche  v.  Morgell,  3  Sch.  &  Lefir.  797 ; 
Morison  v.  Tamour,  18  Yes.  183 ;  Beames,  PI.  in  Eq.  36. 

3  Beames,  PI.  in  Eq.  33,  36. 

4  Beames,  PI.  in  Eq.  36,  cites  Com.  Dig.  Pleader,  E.  6. 

'  Hardman  v.  Ellames,  5  Sim.  R.  640;  S.  C.  3  Mylne  &  Keen,  73S. 
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tained  thereiD,  which  denials  and  negations,  if  true, 
constitute  a  sufficient  defence  against  further  proceed- 
ings in  the  suit,  either  peremptorily,  or  at  least  in  its 
present  form.^ 

§  668.  It  was  formerly  a  question  of  no  inconsider- 
able difficulty,  and,  from  the  apparent  contrariety  of 
the  authorities,  subject  to  much  discussion  and  vexa- 
tious controversy  in  Courts  of  Equity,  whether  a  pure- 
ly negative  plea  to  a  Bill  was  a  legitimate  mode  of 
defence  in  Courts  of  Equity,  as  it  unquestionably  is 
at  law.  As,  for  example,  it  was  a  question,  whether 
a  defendant  could  allege,  in  opposition  to  the  claims 
of  the  plaintiff,  as  heir  at  law,  that  the  plaintiff  was 
not  heir  at  law.  But  that  doubt  has  been  dissipated ; 
and  it  is  now  firmly  established  that  such  a  plea  is 
good.^     The   same   rule   has  been  applied   to   many 

^  Ante,  §  661;  3  DanieU,  Ch.  Pr.  07-99,  110-112;  Id.  132,  133, 
139. 

^  Mr.  Beames  (PI.  in  Eq.  123-128)  has  given  the  reasonbg,  upon 
"which  this  doctrine  ia  maintained.  "  Whether,"  says  he,  **  a  defendant 
oould  allege,  in  oppoaition  to  the  claims  of  the  plaintiff  in  the  eharacter 
of  heir,  that  she  was  not  heir ;  in  other  words,  whether  a  purely  or  di- 
rectly negative  plea  be  good  in  Equity,  was,  for  some  time,  veasata  qtun- 
iio,  notwithstanding  the  old  cases  alluded  to.  Lord  Thurlow  in  two  cases 
held,  that  a  plea  of  not  heir  was  bad.  But  his  Lordship  observed,  in  a 
subsequent  case,  alluding,  as  it  is  generally  understood,  to  the  latter  of 
these  two  cases,  *  that  though  he  had  held,  on  a  former  occasion,  that  a 
negative  plea  was  bad,  he  believed  he  was  wrong  in  holding  so ;  for  that, 
wherever  the  plea  will  reduce  the  question  to  one  point,  it  is  admissible.' 
We  are  told,  by  the  highest  authority,  that  'the  original  opinion  of  Lord 
Thurlow  was,  that  the  negative  plea  was  bad,  and  there  ought  to  be  an 
affirmative  plea,  stating  who  was  heir.  Hia  Lordship  changed  his  opinion 
afterwards,  on  the  ground,  that  the  defendant,  though  he  could  prove, 
that  the  plaintiff  was  not  heir,  might  not  be  able  to  prove,  who  was  the 
heir.'  Lord  Thurlow's  original  opinion,  that  the  plea  should  state  affirm- 
alively, '  who  was  heir,'  proceeded,  no  doubt,  upon  the  ground  of  this  be- 
ing in  the  nature  of  a  plea  in  abatement  at  law,  and  that,  as  such,  it 
should  afford  the  plaintiJOT  that  information,  which  was  tantamount  to 
giving  him  a  better  writ  at  law.  The  difficulty  of  stating  *  who  was 
heir,'  might  be  great.    But  it  may  be  asked,  whether  a  correspondent 
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cases,  where  the  negative  plea  goes  to  the  foundation 
of  the  suit,  and  to  the  tide  of  the  plaintiff;  as,  for  ex- 


difficulty  is  not  straggled  with  at  law  in  this  species  of  plea,  and  if  it 
have  produced  any  exception,  that  aToids  it !  Oo  the  other  hand,  the 
propriety  of  reasoning  this  particular  plea  in  E^juity  on  a  sthct  analogy 
to  the  form  of  a  legal  plea  in  abatement  may  seem  questionable,  especial- 
ly as  other  pleas  in  Equity  hare  not  been  tried  by  any  snch  rule.  The 
analogy  in  principle  between  pleas  in  Equity  to  the  relief,  and  pleas  at 
law,  is  sufficiently  uniform,  and  may  generally  be  appealed  to ;  but  that 
is  not  the  case  with  respect  to  the  forms  of  pleas.  Whatever  doubt,  how- 
ever, may  formerly  hare  been  entertained  on  tiie  subject,  it  is  apprehend- 
ed, that  a  negative  plea  in  Equity  is  not  necessarily  bad ;  but  on  the  con^ 
trary,  under  given  circumstances  at  least,  perfectly  available.  We  speak 
of  a  plea  directly  negative,  and  not  of  a  plea  indirectly  so,  or  a  plea 
reaching  the  point  of  negation  through  an  affirmative  proposition.  It 
will  probably  elucidate  this  part  of  the  subject,  if  we  consider,  on  what 
grounds  this  doctrine  may  rest,  independently  of  positive  decision.  Every 
Bill  seems  to  be  founded  on  two  propositions,  one  of  which  it  expressly, 
and  the  other  it  tacitly,  assumes  in  limine,  namely  ;  first,  that  the  Court, 
in  which  the  Bill  is  filed,  has  competent  jurisdiction  over  the  matter; 
and,  secondly,  that  the  plaintifif"  is  of  legal  ability  to  sue.  It  is  true, 
pleas  to  the  jurisdiction  in  efilect  negative  the  first  proposition ;  but  the 
mode  is  not  by  a  direct  denial  of  the  power  of  the  Court  to  decide  the 
matter,  but  by  affirmatively  stating  some  other  tribunal,  where  the  subject 
should  be  investigated.  With  respect  to  pleas  to  the  person  of  the  plain- 
tiff, outlavn7,  &c.,  they,  in  eflfect,  deny  the  second  proposition,  tacitly 
assumed  by  the  Bill.  The  mode,  however,  is  less  in  the  nature  of  a 
direct  negative  of  the  plaintifif's  ability  to  sue,  than  by  affirmatively  stat- 
ing the  cause  of  disability.  A  distinction  obviously  presents  itself  be- 
tween those  pleas,  in  effect  negative,  which  bring  forward  some  aflkma- 
tive  proposition,  and,  through  the  medium  of  that  proposition,  reach  ne- 
gation, and  those  pleas,  which  are  purely  negative.  An  instance  of  the 
first  kind  would  be  a  plea,  stating  the  existence  of  a  person,  as  whose 
administrator  the  plaintiff  filed  his  Bill.  Such  a  plea  would  bear  some 
analogy  to  the  principle  of  the  common  plea  in  Equity  to  the  person. 
But  that  plea,  which  consists  of  a  direct  and  simple  negation  of  the  sab- 
stantive  character,  in  which  the  plaintiff  sues,  peculiarly  termed  the 
'  negative  plea,'  does  not  appear  to  be  founded  on  any  analogy  to  any 
other  plea  in  Equity.  It  rests,  however,  and,  as  it  is  apprehended,  satis- 
factorily rests  (independently  of  decision  in  its  favor),  first,  on  its  answer- 
ing the  high  purposes  of  justice,  and,  secondly,  on  its  analogy  to  legal 
pleading.  As  to  the  first  point,  it  may  be  observed,  that  Courts  of  Equi- 
ty would  be  instruments  of  the  greatest  oppression,  and  sources  of  incal- 
culable mischief,  if  they  aided  a  plaintiff  in  virtue  of  a  character,  which 
did  not  belong  to  him.    If  the  plaintiff  possess  not  the  character,  he  is 
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ample,  a  plea,  that  the  defendant  was  not  a  partner, 
has  been  held  good  to  a  Bill,  seeking  an  account  of 
partnership  transactions.^ 

^  669.  The  reasoning,  by  which  such  a  plea  is  sup- 
ported, seems,  in  a  just  sense,  unanswerable ;  for  it 
would  otherwise  follow,  as  a  necessary  consequence, 
that  any  person,  falsely  alleging  a  tide  in  himself, 
might  compel  any  other  person  to  make  any  discovery, 
which  that  title,  if  true,  would  enable  him  to  require, 
however  injurious  it  might  be  to  the  person,  thus  im- 
properly brought  into  Court.^  So  that  any  person 
might,  by  alleging  a  title,  however  false,  sustain  a  Bill 
in  Equity  against  any  person  for  any  thing,  so  far  as 
to  compel  an  answer.'    And  thus  the  tide  to  every  es- 

not  entitled  to  the  xeliefi  which,  as  poeseasmg  the  character,  he  would 
have  been  entitled  to.  This  species  of  plea  prevents  an  evil  of  the  worst 
kind ;  and,  if  it  did  not  exist,  '  any  person  might,  by  alleging  a  title,  how- 
ever false,  sustain  a  Bill  in  Equity  against  any  person  for  any  thing,  so 
far  as  to  compel  an  answer ;  and  thus  the  title  to  every  estate,  the  trans- 
actions of  every  commercial  house,  and  even  the  private  transactions  of 
every  family  might  be  exposed ;  and  this  might  be  done  in  the  name  of  a 
panper,  at  the  instigation  of  others,  and  for  the  worst  purposes.'  With 
respect  to  the  second  point,  the  plea  of  the  general  issue  at  law  is  always 
a  negative  plea.  In  fact,  it  is  a  total  denial  of  the  whole  declaration. 
But,  if  there  be  no  plea  in  Equity,  which  corresponds  with  the  general 
issue  at  law,  the  negative  plea  in  Equity  oozresponds  with  the  legal  plea, 
denying  the  existence  of  the  plaintiff,  a  species  of  plea,  which  we  have 
already  noticed.  Its  analogy,  however,  to  that  legal  plea,  which  nega- 
tives the  representative  character  of  a  plaintiff,  is,  perhaps,  still  more 
striking."  See  also  Mitf.  Eq.  PI.  by  Jeremy,  330,  231,  and  notes;  Jones 
V.  Dayis,  16  Yes.  265j  Cooper,  Eq.  PI.  249,  350;  Faulder  v.  Stewart,  11 
Yes.  296 ;  Shaw  v.  Ching,  il  Ves.  303,  305;  Drew  v.  Drew,  2  Yes.  & 
Beam.  150;  Sanders  v.  King,  6  Madd.  R.  61 ;  S.  C.  cited  in  Thring  v. 
Edgar,  2  Sim.  &  Stu.  274 ;  Hardman  v.  Ellames,  2  Mybe  &  Keen, 
740,  745 ;  Armitage  v.  Wadsworth,  1  Madd.  R.  196 ;  Foley  v.  Hill,  3 
Mylne  &  Craig,  475;  2  Daniell,  Ch.  Pr.  97-100,  108-112;  Wigram 
on  Discovery,  2d  edit.  p.  110-118;  Ante,  ^  651,  note. 

1  Ibid. ;  Ante,  §  660. 

3  Mitf.  Eq.  PI.  by  Jeremy,  231.  Lord  Redesdale  uses  the  word  ''  an- 
swer ''  only ;  but  the  sense  seems  to  me  to  require  *'  special  answer  or 
plea." 

3  Ibid. 
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tate,  the  transactions  of  every  commercial  house,  and 
even  the  private  transactions  of  every  family,  might 
be  exposed  ;  and  this  might  be  done  in  the  name  of  a 
pauper,  at  the  instigation  of  others,  and  for  the  worst 
purposes.^  To  avoid  this  inconvenience,  a  defendant 
has,  in  some  cases,  been  permitted  to  negative  the 
plaintiff's  title  by  a  special  answer  or  plea ;  and  thus 
to  protect  himself  against  the  required  discovery.' 
But  in  other  cases,  this  has  not  been  allowed ;  and, 
until  the  recent  authorities  had  settled  the  matter, 
there  was  great  room  for  doubt  and  difficulty  upon  this 
subject. 

§  670.  We  may,  therefore,  dismiss  the  further  con- 
sideration  of  this  part  of  the  subject,  and  proceed  to 
the  examination  of  the  other  class  of  pleas  not  pure, 
which  may  be  truly  called,  with  reference  to  legal  pro- 
ceedings, anomalous ;  but  which,  at  the  same  time, 
are  now  as  well  established  in  Equity,  as  any  other  class 
of  pleas.  This  class  of  pleas  has  two  peculiarities; 
in  the  first  place,  it  relies  wholly  upon  matters  stated 
in  the  Bill,  (as  we  have  seen,)  negativing  such  facts 
as  are  material  to  the  rights  of  the  plaintiff;^  and,  in 
the  next  place,  it  requires  an  answer  to  be  filed,  which 
is  subsidiary  to  the  purposes  of  the  plea.  A  pure  plea 
never  requires  any  such  answer.* 

§  671.  It  was  formerly  thought,  that  there  was 
something  incongruous  in  a  plea  and  an  answer  in  sup- 
port of  the  plea.  But  this  objection  seems  to  have 
arisen  from  the  supposition,  that  the  answer  in  such  a 
case  formed  a  part  of  the  defence  set  up  by  the  plea. 
It  is,  correctly  considered,  no  part  of  the  defence.    But 

J  Ibid, 
a  Ibid. 

3  Ante,  ^  651,  667. 

4  Beames,  Pi.  in  £q.  34,  35 ;  2  Daniell,  Ch.  Pr.  09,  100. 
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it  is  properly  a  discovery  of  that  evidencei  which  the 
plaintiff  has  a  right  to  require,  and  to  use,  in  order  to 
invalidate  the  defence  made  by  the  plea  upon  the  ar- 
gument of  the  sufficiency  of  the  plea^  before  other 
evidence  can  be  given.^ 

1  Blitf.  £q.  PI.  by  Jeremy,  S44,  note  (/).    See  Beames,  PL  in  Eq. 
34,  35 ;  Hare  on  Discor.  85,  36 ;  Foley  «.  Hill,  3  Mylne  &  Craig,  475  ; 
SDaniell,  Ch.  Pr.  09,  100,  110,  111.    Lord  Eldon,  in  Bayley  v.  Ad- 
ams, 6  Ves.  504  -  507,  in  commenting  on  this  class  of  cases,  and  upon 
some  decisions  in  the  Exchequer,  in  "which  it  wto  held,  (contrary  to  the 
present  established  doctrine,)  that  where  an  award  was  sought  to  be  im* 
peached  by  a  Bill,  on  account  of  fraud,  the  plea  should  nakedly  plead  the 
award,  without  noticing  the  facts  of  fraud,  and  the  answer  only  should 
deny  those  facts,  said ;  "  If  the  result  of  the  opinion  stated  in  Mitford 
(E^.  PL  by  Jeremy,  340-245)  is  accurate,  it  ia  very  difficult  to  reconcile 
the  two  cases  in  the  Court  of  Exchequer  with  that  result  from  the  former 
cases.    Those  two  cases  in  the  Exchequer  seem  to  import,  that  this  is 
the  rule  of  pleading  in  Equity ;  that,  if  a  Bill  is  brought  to  set  aside  an 
award,  upon  grounds  admitting  the  award  made,  but  seeking  to  cut  down 
the  effect  of  it  by  alleging  grounds  of  partiality  and  corruption,  the  de- 
fendant may  plead  the  thing,  the  dissolution  of  which  is  sought  by  the 
Bill,  putting  it  in  this  form;  that  the  plea  shall  merely  aver  the  existence 
of  it,  and  contain  no  allegation  in  the  body  of  the  plea  as  to  the  circum- 
stances, upon  which  the  award  is  impeached ;  but  the  defendant  may 
express,  what  his  conscience  suggests  as  to  those  circumstances,  not  in 
the  body  of  the  plea,  but  in  an  answer.    The  first  difficulty  upon  that  is, 
how  to  consider  that  record,  filed  by  the  defendant,  consisting  partly  of 
what  is  called  plea,  partly  of  what  is  called  answer,  as  in  a  correct  sense 
either  a  plea  or  an  answer.    The  office  of  a  plea  in  bar  at  law  is  to  con- 
fess the  right  to  sue,  avoiding  that  by  matter  dehorsy  and  giving  the 
plaintiff  an  acknowledgment  of  his  right,  independent  o£  the  matter 
alleged  by  the  plea.    The  plea  alleges  some  short  point;  upon  which,  if 
iwne  is  joined,  there  is  an  end  of  the  dispute.    In  this  Court,  in  general 
cases,  not  classed  among  those,  where  certain  averments  seem  to  have 
been  required  both  by  the  plea  and  the  answer,  but  where  the  defendant 
pro  hoc  vice  for  the  sake  of  the  argument,  admits  the  whole  Bill,  I  have 
understood  the  rule  to  be  the  same  here  as  at  law,  that  the  plea  admitting 
the  Bill  interposes  matter,  which,  if  true,  destro3rs  it;  and  upon  the  truth 
of  which  the  plaintiff  is  at  liberty  to  take  issue.    Cases  have  arisen,  in 
which  it  has  been  thought  necessary  both  to  plead,  and  to  repeat  the  as- 
sertions of  the  plea  in  an  answer.    That  is,  as  it  is  technically  expressed, 
the  plea  is  supported  by  an  answer.    Those  cases  are  very  various ;  and 
I  own,  I  should  have  entertained  an  idea,  before  I  heard  of  those  cases  in 
the  Court  of  Exchequer,  that,  if  a  Bill  was  filed  to  set  aside  an  award 

EQ.    PL.  80 
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^  672.  The  whole  diflSculty  in  cases  of  this  sort,  in 
relation  to  the  supposed  incongruity  of  a  plea  and  an 


upon  special  circumstances,  the  first  difficulty  would  be  upon  the  maxim 
referred  to  by  the  Report :  '  Exceptio  ejusdem  rd,  cujtis  petiiur  dissoitUio.^ 
But  it  is  true,  that,  not  only  upon  awards,  but  releases,  judgments,  &c., 
the  Court  has  admitted  a  plea,  called  a  plea,  though  in  its  nature  very 
different  from  the  character  of  a  plea  in  general  cases ;  for  it  is  not, 
strictly  speaking,  admitting  the  fact  stated,  and  by  the  effect  of  new  mat- 
ter, introduced  by  the  defendant,  getting  rid  of  it ;  but  admitting  one  fact 
in  the  Bill,  and  either  by  plea,  or  by  answer,  or  by  both,  setting  up  again 
that,  which  the  Bill  seeks  to  impeach,  by  denying,  either  in  the  plea,  or 
the  answer,  or  both,  all  the  circumstances,  which  the  plaintiff  admits,  if 
truly  denied,  are  sufficient  to  bar  the  relief.  The  cases  in  the  Exchequer 
are  confined  to  the  plain  case  of  an  award  ;  in  which  case,  it  is  said,  yon 
are  at  liberty  to  plead  the  award ;  in  that  sense  alleging  something,  that 
meets  the  effect  of  the  Bill  by  the  plea.  But  can  that  be  said,  if  you 
only  admit  the  existence  of  the  instrument  stated  by  the  Bill ;  which,  by 
the  effect  of  the  other  circumstances  stated  by  the  Bill,  is  impeached  ?  If 
this  were  res  integroj  I  should  have  thought  it  more  difficult  to  say,  the 
defendant  was  bound  to  set  out  all  the  circumstances  by  averment  in  the 
plea;  and  could  fortify  it  by  an  answer,  denying  those  circumstances. 
Such  a  record  is  neither  plea  nor  answer ;  but  something  like  a  mixture  of 
both,  and  very  inaccurate.  That  this  was  the  general  idea,  is  evident  from 
the  book,  that  has  been  referred  to ;  which  is  a  production  of  a  very  dili- 
gent and  learned  man,  not  at  once  given  to  the  world,  or  hastily,  but  after 
search  and  research  into  every  record,  and  again  given  to  the  world  by  him. 
There  is  hardly  one  point  of  equitable  proceedings  with  regard  to  pleas, 
with  which  it  is  not  exceedingly  difficult  to  reconcile  these  two  cases  in 
the  Exchequer.  For  instance,  what  is  said  in  Mitford,  as  to  a  Bill  brought 
to  impeach  a  decree  on  the  ground  of  feiud,  used  in  obtaining  it ;  that 
'  the  decree  may  be  pleaded  in  bar  of  the  suit,  with  averments,'  (in  the 
plea,  it  appears  by  the  context),  *  negativing  the  charges  of  fraud,  sup- 
ported by  an  answer  fully  denying  them. '  So  of  a  judgment :  *  If  there  is 
any  charge  of  fraud,  or  other  circumstance,  shown  as  a  ground  for  relief, 
the  judgment  or  sentence  cannot  be  pleaded,  unless  the  fraud  or  other 
circumstance,  the  ground,  upon  which  the  judgment  or  sentence  is  sought 
to  be  impeached,  be  denied,  and  this  put  in  issue  by  the  plea,  and  the 
plea  supported  by  a  full  answer  to  the  charge  in  the  Bill.'  In  the  case 
of  a  stated  account  also  :  *  If  error  or  fraud  are  charged,  they  must  be  de- 
nied by  the  plea,  as  well  as  by  way  of  answer.'  So,  with  regard  to  an 
award ;  which  is  the  subject  these  cases  in  the  Exchequer  more  particu- 
larly allude  to :  '  If  fraud  or  partiality  are  charged  against  the  arbitrators, 
those  charges  must  not  only  be  denied  by  way  of  averment  in  the  plea, 
but  the  plea  must  be  supported  by  an  answer,  showing  the  arbitrators  to 
have  been  incorrupt  and  impartial.'     Upon  the  statute  of  limitations: 
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answer,  may  be  entirely  overcome,  or,  at  all  events,  be 
essentiaUy  diminished,  by  considering  the  true  nature 
and  objects  of  Bills  in  Equity,  and  especially  of 
Bills,  which  present  questions  of  this  sort.  Every 
Bill  presents  a  statement  of  facts,  and  a  claim  of 
right,  on  the  part  of  the  plaintiff,  in  regard  to  which 
he  seeks  relief ;  and  it  further  seeks  a  discovery  from 
the  defendant,  in  order  to  establish,  or  to  aid  in  the 
|»roof  of  such  facts  and  claim  of  the  plaintiff.  Now, 
to  such  a  discovery,  at  least  so  far  as  the  facts  and 
claim,  constituting  the  plaintiff's  case,  are  concerned, 
he  has  an  unquestionable  right.  The  rule  has  been 
laid  down  by  a  very  able  writer  in  the  following  terms. 
It  is  the  right,  as  a  general  rule,  of  the  plaintiff  in 
.Equity,  (as  we  have  seen,)  to  examine  the  defendant 
upon  oath,  as  to  all  matters  of  fact,  which,  being  well 
pleaded  in  the  Bill,  are  material  to  the  proof  of  the 
plaintiff's  case,  and  which  the  defendant  does  not,  by 
his  form  of  pleading,  admit.^     The  answer  of  the  de- 

'  Where  a  particular  special  promiee  is  charged,  to  avoid  the  operation  of 
the  statute,  the  plaintiff  must  deny  the  promise  charged  by  averment  in 
the  plea,  as  well  as  by  answer  to  support  the  plea.'  So  as  to  a  purchase 
for  valuable  consideration  :  '  The  special  and  particular  denial  of  notice 
or  fraud  must  be  by  way  of  answer ;  that  the  plaintiff  may  be  at  liberty  to 
except  to  its  sufficiency.  But  notice  and  fraud  must  also  be  denied  gen- 
erally by  way  of  averment  in  the  plea ;  otherwise  the  fact  of  notice  or  of 
fraud  wiU  not  be  in  issue.'  This  is  laid  down  here  distinctly,  and  in 
many  other  books ;  for  I  have  lately  looked  into  the  point  for  another  pur- 
pose ;  and  I  think  I  may  say,  whatever  doubt  may  be  expressed  as  to  the 
necessity  of  denying  by  plea  and  answer,  that  there  is  no  countenance  for 
that  upon  the  old  authorities.  Sir  John  Mitford's  idea  is,  that  if  you  are 
to  call  this  defence  a  plea,  it  must  be  such,  that  issue  may  be  taken  upon 
it  as  a  plea;  and  if  it  is  substantiatod  by  evidence  as  a  plea,  there  is  an 
end  of  the  cause.  Where  the  defendant,  not  stating  merely  matter  dehors^ 
but  admitting  part  of  the  charge,  gets  rid  of  it  by  circumstances,  I  do 
not  know,  that  it  might  not  be  called  a  plea  and  answer.  But  that  is  a 
record  of  a  character  very  distinct  from  that,  which  is  usually  called  a 
plea." 

1  Wigram  on  Pointo  in  Discov.  33,  Ist  edit. ;  Id.  dd  edit.  p.  10,  11 ;  S 
Darnell,  Ch.  Pr.  114- 119 ;  Ante,  §  573. 
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feDdant,  if  be  puts  in  one,  consists  of  two  parts  ;  ( 1.) 
his  own  defence  upon  the  merits  of  the  case  stated ; 
and  (2.)  his  discovery  as  to  the  facts,  as  to  which  he  is 
interrogated,  or,  in  other  wcm^s,  his  examination  on 
oath  to  all  the  material  facts,  of  which  a  discovery  is 
sought.^     In  such  a  case,  the  examination  is  merely 
evidence  in  the  cause ;  and  is  altogether  independent 
of  the  matter  of  the  defence.     Now,  if,  instead  of  a 
general  answer,  the  defendant  should  put  in  a  plea,  neg- 
ativing  the  material  facts,  on  which  the  claim  to  relief 
is  founded,  if  there  were  no  answer  accompanying  it, 
which  should  contain  a  discovery  and  response  to  the 
facts  charged  in  the  Bill,  the  plaintiff  would  be  de- 
prived of  the  very  discovery  sought,  and  perhaps  also 
of  all  the  proof,  which  he  could  bring  forward  to  sus-. 
tain  the  allegations  of  the  Bill.    The  answer,  therefcnre, 
is  strictly  matter  in  support  of  the  plea,  and  also  proof, 
to  the  discovery  of  which  the  plaintiff  is  entitled,  not- 
withstanding the  plea.     The  plea,  without  it,  cannot 
correctly  be  said  to  be  a  complete  answer  to  the  Bill ; 
for,  although  it  repels  the  facts  stated  by  the  plaintiff, 
it  does  not  repel  the  right  to  a  discovery  of  the  facts, 
from  the  conscience  of  the  defendant.^ 

§  673.  The  discovery,  which  a  Court  of  Equity 
gives,  is  not  the  mere  oath  of  the  party  to  a  general 
fact,  as  to  a  partnership,  or  no  partnership ;  but  it  is  an 
answer  upon  oath  to  every  collateral  circumstance, 
charged  as  evidence  of  the  general  fact.*  Where  a 
defendant,  therefore,  pleads  the  general  fact,  as  a  bar 


1  Wignun  on  Diacov.  10- 13,  lat  edit. ;  Id.  p.  10,  II,  9d  edit. 

3  See  Mitf.  £q.  PL  by  Jeremy,  239-  944 ;  9  DuieU,  Ch.  Pr.  114  - 139 ; 
Wigram  on  Diacov.  39,  33,  9d  edit. ;  Id.  46,  65-67;  Haie  on  DiaooT. 
98-31. 

3  Wigram  on  Diacov.  69-67,9d  edit.;  Id.  149-157;  9  Daniell,Ch. 
Pr.  191^131 ;  Hue  on  Diacov.  98-'81;  Id.  34-36. 
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to  the  whole  discorerj,  as  well  as  to  relief,  either  the 
plaintiff  in  the  particular  case  must  lose  the  equitable 
privilege  of  discoverj,  or  some  special  rule  must  be 
adopted,  by  analogy,  in  order  to  preserve  to  him  that 
privilege.  If  a  plaintiff  comes  into  Equity  to  avoid  a 
legal  bar  upon  the  ground  of  some  alleged  equitable 
circumstances,  as  in  the  case  of  a  release,  the  defend- 
ant is  not  permitted  to  avail  himself  of  his  legal  de- 
fence, so  as  to  exclude  the  plaintiff  from  a  discovery, 
as  to  the  alleged  equitable  circumstances.  He  may, 
indeed,  plead  his  release ;  but  he  must,  in  his  plea, 
generally  deny  the  Equity  charged  in  the  Bill;  and 
must  also  accompany  his  plea  with  a  distinct  answer 
and  discovery,  as  to  every  equitable  circumstance  al- 
leged.  In  such  a  case,  the  issue  tendered  by  his  plea 
is  not  the  fact  of  his  release  ;  for  that  fact  is  admitted 
by  the  Bill ;  but  the  issue  is  upon  the  equitable  matter 
charged.  Yet,  inasmuch  as  the  principles  of  a  Court 
of  Equity  entide  the  plaintiff  to  a  discovery  from  the 
defendant  upon  the  matter  in  issue,  here  we  find,  that, 
notwithstanding  the  defendant  pledges  his  oath,  that 
there  is  no  truth  in  the  equitable  matter  charged,  he 
is,  nevertheless,  compelled  to  accompany  his  plea  by 
an  answer  and  discovery,  as  to  every  circumstance  al- 
leged, as  evidence  of  the  Equity.^ 

1  Sanders  v.  King,  6  Madd.  R.  61 ;  S.  C.  cited  Thring  v.  Edgar,  3 
Sim.  &  Stn.  379;  Hare  on  Discov.  98-31;  Clayton  v.  Earl  of  Win- 
Chelsea,  3  Yonnge  &  Coll.  683 ;  Wigram  on  Discov.  63-67,  3d  edit. ; 
Id.  143-157;  3  Daniell,  Ch.  Pr.  114-133.  This  explains  the  reason, 
why  no  answer  oocnpies  a  pure  plea;  for  that  being  an  averment  of 
matters  dehors  the  Bill,  it  is  impossible,  that  it  can  be  required  by  any 
discovery  of  those  matters.  It  would  not  be  responsive  to  the  Bill.  Mr. 
Beames  (PI.  in  Eq.  33,  34),  alluding  to  the  same  subject,  says;  <' An 
answer  in  support  of  a  plea,  seems,  in  those  cases,  where  it  is  necessary, 
to  be  required  on  several  grounds :  First,  with  a  view  beneficial  to  the 
plaintiff,  either  in  aid  of  proof,  and  in  order  to  give  him  an  opportunity 
of  obviating  the  bar  to  be  set  up,  or,  in  other  words,  to  enable  him  to  ex- 
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^  674.  The  cases,  therefore,  in  which  an  answer  is 
required  by  way  of  discovery  to  accompany  the  plea, 
are  ;  (1.)  where  the  plaintiff  admits  by  his  Bill  the  ex- 
istence of  a  legal  bar,  but  charges  some  equitable  cir- 
cumstances to  avoid  its  effect;  (2.)  where  the  plaintiff 
does  not  admit  the  existence  of  any  legal  bar,  bat 
charges  some  circumstances,  which  may  be  true,  and 
to  which  there  may  be  a  valid  ground  of  plea,  and  also 
charges  other  circumstances,  which  are  inconsistent 
with  the  substantial  validity  of  the  plea.^  In  the  first 
case,  the  defendant  may  insist,  by  way  of  plea,  upon 
the  legal  bar,  denying  the  circumstances,  which  would 
avoid  it;  and  he  must  accompany  the  plea  with  an 
answer,  making  a  discovery,  as  to  all  the  circumstances 
so  charged  in  the  Bill,  in  support  of  his  plea.'  In  the 
latter  case,  the  defendant  must  distinguish  those  facts, 
which,  if  true,  would  not  invalidate  or  disprove  his 
plea ;  and  plead  to  the  discovery  sought  with  regard  to 
them.  And  he  must  then  accompany  the  plea  with 
an  answer  to  the  facts,  and  to  those  only,  which,  if 
true,  would  disprove,  or  invalidate  his  plea,  and  to  all 
the  matters,  which  are  specially  alleged  as  evidence  of 
those  facts.' 

^  676.  The  first  case  may  be  easily  illustrated  by 


cept  to  the  iraTerse  of  the  facts  charged  in  the  Bill.  If  theee  facts  were 
merely  denied  by  way  of  averment  in  the  plea,  as  the  plaintiff  could  not 
except  to  such  averment,  he  would  be  totally  precluded  from  objecting  to 
the  insufficiency  of  that  denial,  however  general  in  its  terms.  Secondly, 
with  a  view  beneficial  to  the  defendant,  in  order  to  give  him  an  opportu- 
nity of  excluding  intendments,  which  might  otherwise  be  made  against 
him :  because  '  upon  argument  of  a  plea,  every  fact  stated  in  the  Bill, 
and  not  denied  by  answer  in  support  of  the  plea,  must  be  taken  to  be 
true.'  But  it  is  not,  perhaps,  quite  clear,  why  this  latter  object  might  not 
be  effected  in  most  instances  by  averments  simply." 

1  Hare  oh  Discov.  30,  31 ;  2  Daniell,  Ch.  Pr.  113,  114. 

3  Hare  on  Discov.  31-34. 

3  Hare  on  Discov.  34  -  36 ;  Crow  v.  Tyrell,  3  Madd.  R.  409. 
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the  common  case  of  a  release,  charged  in  the  Bill  to 
have  been  obtained  by  fraud,  the  circumstances  where- 
of are  specially  charged.  In  such  a  case,  the  plea 
must  rely  on  the  release,  and  deny  the  fraud;  and  the 
accompanying  answer  must  also  make  discovery  as  to 
all  the  circumstances,  charged  as  proofs  of  the  same.^ 
The  second  case  may  be  illustated  by  a  Bill  for  an  ac- 
count of  the  dealings  and  transaction  of  a  partnership, 
charging  a  partnership,  and  various  transactions  there- 
of. In  such  a  case,  if  the  defendant  pleads,  that  he  is 
not  a  partner,  the  plea  must  be  accompanied  with  an 
answer  and  a  discovery,  as  to  all  the  circumstances, 
specially  charged  as  evidence  of  the  partnership.' 


1  Hare  on  Discoy.  33,  33;  Sanders  «.  King,  6  Madd.  61 ;  S.  G.  cited 
2  Sim.  &  Sta.  274. 

^  Hare  on  Discov.  34,  35 ;  Drew  v.  Drew,  2  Ves.  &  Beam.  159 ;  San- 
ders «.  King,  6  Madd.  61 ;  S  C.  cited  2  Sim.  &  Stu.  274.  Mr.  Hare  has 
fully  explained  these  two  classes  of  cases ;  and  I  gladly  refer  the  reader 
to  his  able  exposition  of  them.  Hare  on  Discov.  p.  30-  36.  I  have  con- 
tented myself  with  the  short  illastrations  in  the  text.  In  Sanders  v. 
King,  6  Madd.  61 ;  S.  C.  cited  2  Sim.  &  Stu.  274,  Sir  John  Leach  (V. 
C),  with  refeience  to  a  plea  of  partnership,  after  the  observations  quoted 
in  Ante,  §  673,  said ;  *'  This  practice  seems  to  afford  a  very  strong 
analogy  for  the  present  purpose.  There  the  defendant  affirms  upon  his 
oath,  that  there  is  no  equitable  matter  to  destroy  the  legal  bar  of  the  re- 
lease ;  yet  he  is  nevertheless  bound  to  accompany  his  plea  with  an  answer, 
and  discovery  as  to  every  circumstance  charged  as  evidence  of  that  fkjuity. 
Here  the  defendant  affirms  upon  his  oath,  that  there  is  no  partnership ;  and, 
by  analogy  it  seems  to  follow,  that  he  is  nevertheless  bound  to  accompany 
his  plea  with  an  answer,  and  a  discovery  as  to  every  circumstance  charged 
as  evidence  of  the  partnership.  Adopting,  therefore,  this  analogy  for  the 
present  purpose,  it  furnishes  this  rule,  that  a  plea,  which  negatives  the 
plaintiff's  title,  though  it  protects  a  defendant  generally  from  answer  and 
discovery,  as  to  the  subject  of  the  suit,  does  not  protect  him  from  answer 
and  discovery,  as  to  such  matters  as  are  specially  charged  as  evidence  of 
the  plaintiff's  title.  According  to  this  rule,  this  plea,  being  unaccompanied 
by  an  answer  and  discovery,  as  to  the  circumstances  specially  charged  as 
evidence  of  the  partnership,  should  be  overruled ;  but,  being  a  new  case, 
the  defendant  must  be  at  liberty  to  amend  his  plea."  In  all  cases  of  this 
sort,  it  is  important  for  the  plaintiff  in  his  Bill,  if  he  means  to  rely  on  cir- 
camstances  as  evidence  in  support  of  his,  the  plaintiff's,  title,  and  of  which 
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^  676.  The  origin  of  this  class  of  pleas  may  he 
easily  traced  to  a  change  in  the  frame  and  character  of 
Bills  and  pleadings,  from  those,  which  existed  under 
the  old  practice  of  the  Court.  The  Bills  were  for- 
merly of  a  very  simple  character,  not  taking  any  notice 
of  the  real  or  supposed  defence,  which  would  be  set 


he  seeks  a  diseoTery,  that  he  should  specially  charge  such  ciieunistaDees 
as  evidence  of  his  title,  otherwise  the  defendant  may  plead  a  negaliTe  pleit 
denying  the  plaintiff's  tide,  without  any  accompanying  answer.  Indeed, 
in  such  a  case,  the  answer,  if  it  claims  a  debt,  wQl  overrule  the  plea. 
Thus,  where  to  a  creditor's  Bill  the  defendant  pleaded,  that  Uie  deceased 
was  not  indebted  to  the  plaintiff  at  her  death,  and  accompaoied  the  plea 
with  an  answer  denying  the  debt,  and  the  manner  in  which  it  was  con- 
tracted ;  it  was  held,  that  the  answer  overruled  the  plea.  On  that  occa- 
sion, the  Vice-chancellor  said ;  *<  To  apply  these  principles  to  the  present 
case :  If  the  testatrix  were  not  at  her  death  indebted  to  the  plaintiff  in  any 
sum  of  money,  then  the  plaintiff's  title  to  any  relief,  or  to  any  discovery 
upon  this  Bill,  wholly  fails ;  and  the  plea  of  no  debt  is  a  full  bar  to  the 
whole  suit;  unless  the  plaintiff  has  sought  from  the  defendant  a  discoveiy 
of  any  circumstances,  by  which  the  existence  of  the  alleged  debt  is  to  be 
established ;  and  then  the  defendant,  although  by  his  plea  he  may  deny 
the  debt,  must  still  answer  as  to  the  particular  discovery,  which  Js  thus 
sought  from  him.  But,  in  order  that  a  defendant  may  in  snch  a  case 
know,  what  is  the  particular  discovery,  which  the  plaintiff  requires  from 
him,  it  is  incumbent  upon  the  plaintiff  distinctly  to  state  it  in  the  Bill ;  and 
the  common  form  of  doing  this  is,  by  the  plaintiffs  charging,  as  evidence 
of  his  title,  the  particular  matters,  as  to  which  he  seeks  a  discovery  from 
the  defendant.  Unless  the  defendant  is  distinctly  informed  by  the  plain- 
tiff, what  are  the  particular  matters  affecting  his  title,  as  to  which  he  seeks 
such  discovery,  the  defendant,  not  knowing  what  he  is  expected  to  an- 
swer, is  not  to  answer  at  all.  The  plaintiff  in  the  present  Bill  gives  no 
distinct  information  to  the  defendant,  that  he  seeks  any  discovery  from 
him,  for  the  purpose  of  establishing  the  existence  of  the  debt.  The  de- 
fendant's plea,  therefore,  of  no  debt,  was  a  full  bar  to  the  whole  discovery, 
as  well  as  to  the  relief.  And  the  defendant  as  much  overruled  his  plea 
by  answering  to  the  debt,  as  he  would  have  overruled  it  by  answering  to 
any  other  part  of  the  Bill.  If,  upon  the  filing  of  this  plea,  the  plaintiff 
had  desired  a  particular  discovery  from  the  defendant,  as  to  any  circam- 
stances,  by  which  the  debt  was  to  be  established,  he  would  have  amended 
his  Bill,  and  would  have  charged,  as  evidence  of  his  title,  the  special  mat- 
ters, which  he  required  to  be  answered."  Thring  v.  Edgar,  2  Sim.  & 
Stu.  274,  280,  281.  But  see  Jones  v.  Davis,  16  Ves.  265;  Arnold  v. 
Heaford,  1  McClel.  dz.  Younge,  330 ;  Hare  on  Discov.  35,  36. 
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up  by  the  defendant.  The  defence  came  out  upon  a 
plea ;  and  the  rejdication  stated  the  matter  in  avoid- 
ance of  the  plea;  and  then  the  rejoinder  denied  the 
matter  in  the  replication ;  and  the  parties  were  then 
at  issue.  When,  for  examjde,  according  to  the  oM 
practice,  a  plaintiff  by  his  Bill  stated  a  case  for  relief, 
if  there  had  been  a  former  decree  on  the  merits,  which 
he  sought  to  set  aside,  on  account  of  fraud  in  obtain- 
ing the  decree,  the  Bill  did  not,  in  any  manner  what- 
soever, allude  to  the  decree.  It  was  left  to  the  defend- 
ant to  plead  the  decree,  as  a  defence,  barring  the 
plaintiff's  right;  And  the  plaintiff  then,  by  his  repli- 
cation, would  reply,  that  the  decree  had  been  obtained 
by  fraud ;  by  which  the  plaintiff  would  admit,  that  the 
decree  was  a  bar,  if  not  capable  of  impeachment  on 
the  ground  of  fraud.  The  defendant  would,  by  his 
rejoinder,  avoid,  or  deny  the  charge  of  fraud,  and 
sustain  the  decree ;  and  then  the  issue  would  be  sim- 
ply on  the  fact  of  fraud.^  In  such  a  case,  it  is  mani- 
fest, that  no  answer,  on  the  part  of  the  defendant,  to 
the  charges  of  fraud  would  be  proper ;  for,  as  no  such 
charges  were  in  the  Bill^  no  discovery  would  be  sought, 
or  would  be  proper^  In  truth,  if  there  were  any  an- 
swer in  such  a  case,  it  would  overrule  the  plea.* 


1  Mitf.  Eq.  PI.  by  Jeremy,  243,  note  (e)  ;  Beames,  PI.  in  £q.  2-6. 

3  See  Gilb.  For.  Rom.  68,  69;  Mitf.  Eq.  PI.  by  Jeremy,  299;  Beames, 
PL  in  Eq.  37,  38.  In  Mitf.  Eq.  PI.  by  Jeremy,  299,  it  is  said;  ''A  de- 
fendant may  also  support  his  plea  by  an  answer  touching  any  thing  not 
charged  by  the  Bill,  as  notice  of  a  title,  or  fraud ;  for  by  such  an  answer 
nothing  is  put  in  issue,  covered  by  the  plea  from  being  put  in  issue,  and 
the  answer  can  only  be  used  to  support  or  disprore  the  plea.  But  if  a 
plea  is  coupled  with  an  answer  to  any  part  of  the  Bill,  coTered  by  the 
plea,  and  which  consequently  the  defendant  by  the  plea  declines  to  answer, 
the  plea  will  upon  argument  be  OTerrnled."  For  the  former  portion,  he 
cited  Gilb.  For.  Rom.  68,  where  it  is  said ;  <*  But  you  may  answer  any 
thing,  which  is  not  charged  in  the  Bill,  in  subsidium  oi  your  plea ;  as  you 
may  deny  notice  in  your  answer,  which  yon  deny  also  in  your  plea ;  be- 

EQ.  PL.  81 
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^  677.  This  mode  of  pleading  contmued  for  a  great 
length  of  time ;  and  was  originally  derived  from  the 
Civil  Law.  For  by  that  law,  after  the  libel,  the  defend- 
ant put  in  his  exception  (exceptio) ;  then  the  plaintiff 
put  in  his  refdication  (replicatio) ;  and  then  came  the 
rejoinder  and  subsequent  pleadings,  until  the  parties 
had  arrived  at  a  definite  issue.  Thus,  we  find  in  the 
Digest,  that  in  the  first  place  came  the  definition  of 
the  exceptio  J  which  has  been  already  cited  ;^  then  the 
definition  of  a  replication ;  Feplicatio  est  cantraria  ex- 
ceptioy  quasi  exceptionis  exceptio  ;  or  more  fully,  Repli- 
cationes  nihil  aliud  sunty  qtiam  exceptionesy  et  a  parte 
actoris  veniunt.^  And  then  there  is  added ;  Sed  et  con- 
tra replicationem  solet  dari  tr^licatio;  et  contra  triplu 
ccUionem  rursus:  et  deinceps  multiplicantwr  nomina, 
dum  out  Reus  out  Actor  objecit.^ 

^  678.  But,  when  a  change  of  the  frame  of  plead- 
ings took  place,  and  special  replications,  rejoinders,  and 
surrejoinders,  fell  into  disuse ;  and  the  Bill,  instead  of 
relying  solely  on  the  matter,  constituting  the  plaintiff's 
original  case,  proceeded  to  anticipate  the  defence ;  and 
charged  facts  to  avoid  that  defence,  (thus  performing 
the  double  functions  of  a  Bill,  and  of  a  replication  un- 
der the  old  practice) ;  and  required  a  discovery  as  to 

the  matters  charged ;  a  change  in  the  mode  of  making 

• 

cause  that  is  not  patting  any  thing  in  issue,  which  you  would  corer  by 
your  plea  from  being  put  in  issue ;  but  it  is  adding  by  way  of  answer,  that 
which  will  support  your  plea,  and  not  an  answer  to  a  charge  in  the  Bill, 
which  by  your  plea,  you  would  decline."  But  quaere,  if  this  doctrine  be 
maintainable?  Must  not  an  answer  be  to  matters  charged  in  the  Bill? 
If  the  answer  is  as  to  other  matters,  is  it  not  irrelevant?  Can  the  de- 
fendant make  his  answer  evidence  in  support  of  his  plea,  when  not  re- 
sponsive to  the  Bill?  See  Beames,  PI.  in  £q.  36-38;  Arnold's  case, 
Gilb.  For.  Rom.  59.     See  Thring  v.  Edgar,  3  Sim.  &  Stu.  274. 

1  Ante,  §  650;  Dig.  Lib.  44,  tit.  1, 1.  2. 

»  Dig.  Lib.  44,  tit.  1, 1.  2,  $  1. 

3  Dig.  Lib.  44,  tit.  1,1.2,^3. 
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his  defence  became  indispensable  for  the  protection  of 
the  defendant ;  and  he  was  compelled  to  put  in  a  plea, 
which  was  in  part  both  a  plea  and  a  rejoinder.  That 
is,  he  was  obliged  to  plead  the  bar,  and  to  negative  the 
charges  and  circumstances,  which  sought  to  avoid  it. 
And  as  a  discovery  was  sought,  in  relation  to  these 
very  matters  charged  in  avoidance,  he  was  also  com- 
pelled to  accompany  his  plea  with  an  answer,  fully 
discovering,  and  responding  to  these  matters.  Under 
such  circumstances,  the  objection,  JSTon  potest  addud 
exceptio  ejusdem  m,  cujus  petUur  dissolution  did  not 
apply.  For  the  material  issue  between  the  parties  was 
not  the  bar  set  up  in  defence ;  but  it  was  the  facts  and 
charges  set  up  in  the  Bill  to  avoid  it.^  Nor  was  the 
plea,  under  such  circumstances,  liable  to  the  imputa- 
tion of  duplicity ;  for  it  contained  in  the  whole,  but 
one  single  defence.  And  the  answer  was  necessary  in 
support  of  the  plea ;  because  the  plaintiff  was  entitled 
to  the  discovery  of  the  facts  and  charges,  stated  in  his 
Bill,  in  avoidance  of  the  bar,  and  which  might  be  in- 
dispensable to  prove  his  case  at  the  hearing.' 

^  679.  Having  thus  explained  the  origin,  if  not  hav- 
ing thus  vindicated  the  importance  and  justice,  of  what, 
with  no  very  great  propriety,  is  called  a  plea  not  pure, 
or  an  anomalous  plea,  let  us  now  proceed^  first,  to  the 
consideration  of  the  allegations,  which  such  a  plea 
ought  to  contain,  or  to  omit ;  and  next,  to  the  con- 
sideration of  what  the  accompanying  answer  should 
also  contain,  or  should  omit ;  both  of  which  are  of  great 
practical  importance. 


1  Gilb.  For.  Rom.  55,  56 ;  Baylej  v.  Adams,  6  Ves.  505, 596 ;  Coop- 
er, Eq.  PI.  227,  228. 

3  See  Beames,  PI.  in  Eq.  2-6 ;  Bayley  «.  Adams,  5  Ves.  597,  598 ; 
Ante,  $  671,  note;  Evans  v.  Harris,  2  Yes.  &  Beam.  364. 
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^  680.  First ;  As  to  the  plea.  It  has  been  a  matter 
of  much  juridical  discussion  and  controversy,  whether, 
in  the  case  of  a  plea  to  a  Bill,  which  Bill  admits  a 
good  bar  or  defence  to  exist  to  the  suit,  and  then  states 
facts  and  circumstances  in  avoidance  of  such  bar  or  de- 
fence, the  plea  should  negative  those  facts  and  circum- 
stances, or  should  simply  plead  the  bar  or  defence  with- 
out more,  and  rely  on  the  accompanying  answer  alone 
to  negative  and  disprove  them.  It  is  now  jfirmly  es- 
tablished, that  the  plea  itself,  as  well  as  the  answer, 
must  contain  averments,  negativing  the  facts  and  cir- 
cumstances, so  set  up  in  the  Bill  in  avoidance  of  the 
bar  or  defence.  For  otherwise,  the  plea  will  not 
amount  to  a,  comjdete  defence  to  the  Bill ;  since  the 
denial  of  those  facts  and  circumstances  b  in  truth  the 
only  point  in  conti'oversy.^    If  those  facts  and  ctrcum- 

1  Mitf.  £q.  PI.  by  Jeremy,  239-344,  398,  899;  Heath  v.  Corning, 
3  Paige,  R.  566.  It  may  be  thoaght,  that  Lord  Cottenham's  remarks  in 
Foley  V.  Hill,  3  Myloe  &  Craig,  475,  480,  481,  somewhat  limit  this  doc- 
trine. But  it  is  not  so.  There  the  plaintiff,  by  the  statute  of  limitationii, 
expressly  negatived  any  promise  within  six  years ;  and  the  very  question 
was,  whether  there  should  not  be  an  answer  in  support  of  the  plea,  aver- 
ring the  special  circumstances  set  up  in  the  Bill  to  establish  a  promise  and 
to  avoid  the  bar.  It  was  decided  upon  the  dearest  principles  of  Elquity, 
that  there  should  be  such  an  answer.  Lord  Cottenham  on  thatocG»' 
sion  said ;  '*  The  Bill  in  this  case  is  founded  upon  the  principle  of  antici- 
pating a  legal  bar  in  the  shape  of  a  plea  of  the  statute  of  limitations ; 
and,  with  that  view,  it  introduces,  in  the  usual  way,  a  charge,  which,  if 
true,  would  remove  the  bar,  by  preventing  the  operation  of  the  statute. 
That  is  the  neat  statement  of  the  point,  and  it  certainly  raises  a  question 
applicable,  not  only  to  the  statute  of  limitations,  but  to  every  case  where  a 
charge  is  to  be  found  in  a  Bill,  which,  if  true,  would  remove  an  expected  le- 
gal bar.  The  defendants  plead  the  legal  bar.  No  objection  is  taken  to  the 
averments  of  the  plea;  but  the  objection  is,  that  the  allegation,  which,  if 
true,  meets  the  bar,  and  is  very  properly  excluded  from  the  plea,  is  not 
answered.  The  answer  does  not,  in  terms,  negative  that  allegation ;  and 
the  argument  is,  that,  under  these  circumstances,  the  Court  must  adjudi- 
cate upon  the  plea,  and,  that  the  question,  whether  that  allegation  be  or  be 
not  true,  although  a  material  part  of  the  case  in  order  to  try  the  truth  of 
the  plea,  is  not  a  material  circumstance  upon  the  arguiaent  of  the  plea ;  in 
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stances  do  not  exist,  the  bar  or  defence  is  admitted  by 
the  plaintiff  to  be  perfect.     If  they  do  exist,  the  de^ 


other  words,  that  the  Court  would  be  bound  to  allow  the  plea,  although  there 
was  no  statement  in  the  answer  to  destroy  the  effect  of  the  allegation  in 
the  Bill,  introduced  for  the  purpose  of  oDieeting  and  displacing  the  antici- 
pated bar.    Now,  independently  of  authority,  and  having  been  occasion- 
ally engaged  in  cases  of  this  sort  for  upwards  of  thirty  years,  I  have 
always  considered  it  to  be  one  of  the  best  established  principles  of  plead- 
ing, that  this  could  not  be  done.    I  have  always  understood,  that  where  a 
Bill  contained  an  allegation,  which  would  meet  the  legal  bar,  the  defend- 
ant could  not  plead  the  legal  bar  without  negativing  that  allegation.   That 
applies  to  all  cases  of  this  kind, — to  pleas  of  the  statute  of  limitations, 
pleas  of  fraud,  and  so  forth.     Lord  Redesdale  lays  down  the  rule  very 
clearly.    Lord  Eldon  not  only  lays  it  down,  but  rests  his  decision  upon 
it  in  Bayley  o.  Adams,  6  Ves.  586 ;   for  the  result  of  that  case  was,  as 
appears  from  the  marginal  note  and  his  Lordship's  judgment,  that  the 
charges  in  the  Bill  were  not  sufficiently  answered,  and  {he  question  was, 
whether,  under  those  circumstances,  the  plea  was,  or  was  not  to  be  al- 
lowed.   It  was  argued,  that,  if  the  charge,  introduced  for  the  purpose  of 
meeting  the  plea,  has  not  been  sufficiently  answered,  the  proper  course  is 
to  take  exceptions  to  the  answer.    That,  however,  is  not  so.    The  plain- 
tiff cannot  except  to  the  answer,  until  after  the  argument  on  the  validity 
of  the  plea ;  for,  by  excepting  to  the  answer,  he  would  admit  the  validity 
of  the  plea.  (Red.  PI.  317,  4th  ed.)    The  reason  of  the  rule  is  not  very 
material ;  for  we  find  it  not  only- laid  down  by  Lord  Redesdale  and  Lord 
Eldon,  but  received  as  the  universal  rule  in  practice.    The  whole  msr 
chinery  of  pleading  in  Equity  is  somewhat  cumbrous,  and  not  quite  well 
reduced  to  principle.     At  the  same  time  we  must  recollect^  that  the 
plaintiff,  by  the  mode  of  pleading  he  has  adopted,  frirnishes  himself  with 
a  special  replication  in  the  Bill,  if  he  anticipates  the  defence  by  intro- 
ducing a  charge  which  would  meet  it.    If  the  defendant  had  pleaded 
the  statute,  the  plaintiff,  according  to  the  old  practice,  would  reply  the 
matter  here  stated  by  way  of  charge.     That  would  be  a  special  replica- 
tion, a  course  which  is  not  now  permitted ;  but  the  plaintiff  does  that, 
which  is  equivalent  to  it,  by  framing  his  Bill  in  the  manner  he  has  adopted 
here.    Now  the  defendant  cannot  plead  to  the  whole  of  such  a  Bill  as 
that ;  for  the  legal  bar  is  not  the  only  question  to  be  tried.    There  are 
two  questions ;  first,  whether  the  legal  bar  would  apply ;  and,  secondly, 
if  it  would,  whether  it  is  not  defeated  by  the  circumstances  charged  in 
the  Bill  for  the  purpose  of  meeting  it.    Then  the  defendant  puts  in  the 
plea,  pleading  his  legal  bar ;  and  takes  issue  on  that  matter,  which  is  to 
deprive  the  legal  bar  of  its  effect.    The  Court  requires,  that  he  should 
meet  that  allegation  in  the  Bill,  which,  if  true,  would  show,  that  the  bar 
ought  not  to  prevail ;  otherwise  the  Court  would  be  deciding  upon  the 
legal  bar  without  the  advantage  of  the  plaintiff's  oath,  as  to  whether  there 
was  not  something  in  the  case,  which  would  make  that  legal  bar  inopera- 
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fendant  must  equally  admit,  that  the  bar  or  defence  is 
fatally  defective.^  Some  illustrations  of  this  doctrine 
will  occur  in  the  subsequent  pages.* 


tive.  The  Court,  therefore,  requires,  that  the  defendant  should,  at  least 
to  the  extent  of  his  oath,  pledge  himself  to  the  denial  of  that,  which,  if 
true,  would  defeat  the  legal  bar.  These  defendants  have  pleaded  the 
legal  bar;  but  they  have  left  quite  untouched  the  charges  introduced  for 
the  purpose  of  obviating  that  bar.  It  is  a  question,  which  all  authorities 
and  the  universal  practice  of  the  profession  have  determined ;  and  I  have 
no  doubt,  without  hearing  the  counsel  for  the  plaintiff,  that  the  Yice- 
Chancellor's  decision  was  right."     See  2  Daniell,  Ch.  Pr.  112-128. 

1  Mitf.  £q.  PI.  by  Jeremy,  240-244;  Beames,  PI.  in  Eq.  27-32; 
Cooper,  Eq.  PI.  227,  228 ;  Bayley  v.  Adams,  6  Yes.  586,  504  -  590 ;  Cork 
V.  Wilcock,  5  Madd.  R.  328,  330;  Hartt  v.  Corning,  3  Paige,  R.  566. 
This  question  is  most  elaborately  reasoned  out  by  Lord  Redesdale,  in  con- 
sidering the  question,  where  a  decree  is  sought  to  be  avoided  for  firaud. 
But  his  reasoning  is  equally  applicable  to  all  other  cases  ;  and,  therefore, 
it  is  here  cited  at  large.  *'  If,"  says  he,  '*  a  Bill  is  brought  to  impeach  a 
decree  on  the  ground  of  fraud  used  in  obtaining  it,  which,  as  has  been  ob- 
served, may  be  done  without  the  previous  leave  of  the  Court,  the  decree 
may  be  pleaded  in  bar  of  the  suit,  with  averments  negativing  the  charges 
of  fraud,  supported  by  an  answer  fully  denying  them.  Whether  aver- 
ments negativing  the  charges  of  fraud  are  necessary  to  a  plea  of  this  de- 
scription, appears  to  have  been  a  question  much  agitated  in  recent  cases ; 
upon  which  it  may  be  observed,  that  without  such  averments,  if  the 
decree  were  admitted  by  the  Bill,  nothing  would  be  put  in  issue  by  the 
plea.  The  question  in  the  cause  must  be,  not  whether  such  a  decree 
had  been  made  ;  but  whether  such  a  decree  having  been  made,  it  ought 
to  operate  to  bar  the  plaintiff's  demand.  To  avoid  its  operation,  the  Bill 
must  allege  the  firaud  in  obtaining  it ;  snd  to  sustain  it  as  a  bar,  the  fact 
of  fraud  must  be  denied  and  put  in  issue  by  the  plea.  For,  upon  the 
question,  whether  the  decree  ought  to  operate  as  a  bar,  the  fact  of  fraud 
is  the  only  point,  upon  which  issue  can  be  joined  between  the  parties ; 
and  unless  the  plea  covers  the  fact  of  fraud,  it  does  not  meet  Uie  case 
made  by  the  Bill ;  and  on  argument  of  the  plea,  the  charge  of  fraud,  not 
being  denied  by  the  plea,  must  be  taken  to  be  true.  If  the  Bill  states  the 
decree  only  as  a  pretence  of  the  defendant,  which  it  avoids  by  stating, 
that,  if  any  such  decree  had  been  made,  it  had  been  obtained  by  fraud, 
the  decree  must  be  pleaded ;  because  the  fact  of  the  decree  is  not  ad- 
mitted by  the  Bill ;  and  the  charge  of  fraud  must  also  be  denied  by  the 
plea  for  the  reasons  before  stated.  If  the  Bill  states  the  decree  absolutely, 
but  charges  fraud  to  impeach  it ;  yet  the  decree  must  be  pleaded  ;  because 
the  decree,  if  not  avoidable,  is  alone  the  bar  to  the  suit ;  and  the  fraud,  by 

9  Post,  $681-689. 
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^681.    Secondly;  As  to  the  answer  in  support  of 
t  he  plea.    In  order  to  require,  or  even  to  justify,  such 


which  the  bar  is  sought  to  be  avoidedy  must  be  met  by  negative  aver- 
ments in  the  plea ;  because,  without  such  averments,  the  plea  would  ad- 
mit the  decree  to  have  been  obtained  by  fraud,  and  would  therefore  admit 
that  it  formed  no  bar.  When  issue  is  joined  upon  such  a  plea,  if  the 
decree  is  admitted  by  the  Bill,  the  only  subject,  upon  which  evidence  can 
be  given,  is  the  fact  of  fraud.  If  that  should  be  proved,  it  would  open 
the  plea  on  the  hearing  of  the  cause ;  and  the  defendant  would  then  be 
put  to  answer  generally,  and  to  make  defence  to  the  Bill,  as  if  no  such 
decree  had  been  made.  The  object  of  the  plea  is  to  prevent  the  neces- 
sity of  entering  into  that  defence  by  trying  first  the  validity  of  the  decree. 
If  the  evidence  of  fraud  should  fail,  the  decree,  operating  as  a  bar,  would 
determine  the  suit,  as  far  as  the  operation  of  the  decree  would  extend. 
It  has  also  been  objected,  that  a  plea  of  the  decree  is  a  plea  of  the  matter 
impeached  by  the  Bill.  But  the  frame  of  a  Bill  in  Ek[uity  necessarily 
produces,  in  various  instances,  this  mode  of  pleading.  If  the  Bill  stated 
the  title,  under  which  the  plaintiff  claimed,  without  stating  the  decree,  by 
which  it  had  been  affected,  the  defendant  might  have  pleaded  the  decree 
alone  in  bar.  If  the  Bill  stated  the  plaintiff's  title,  and  also  stated  the 
decree,  and  alleged  no  fact  to  impeach  it ;  and  yet  sought  relief  founded 
on  the  title  concluded  by  it,  the  defendant  might  demur ;  because  upon 
the  face  of  the  Bill  the  title  of  the  plaintiff  would  appear  to  be  so  con- 
cluded. But,  as  in  the  form  of  pleading  in  Equity,  the  Bill  may  state 
the  title  of  the  plaintiff,  and  at  the  same  time  state  the  decree,  by  which, 
if  not  impeached,  that  title  would  be  concluded,  and  then  avoid  the  oper- 
ation of  the  decree,  by  alleging,  that  it  had  been  obtained  by  fraud  ;  if 
the  defendant  could  not  take  the  judgment  of  the  Court  upon  the  con- 
clusiveness of  the  decree  by  plea,  upon  which  the  matter,  by  which  that 
decree  was  impeached,  would  alone  be  an  issue,  he  must  enter  into  the 
same  defence,  (by  evidence,  as  well  as  by  answer,)  as  if  no  decree  had 
been  made ;  and  would  be  involved  in  all  the  expense  and  vexation  of  a 
second  litigation  on  the  subject  of  a  former  suit,  which  the  decree,  if  un- 
impeached,  had  concluded.  It  is  therefore  permitted  to  him  to  avoid 
entering  into  the  general  question  of  the  plaintiff's  title,  as  not  affected 
by  the  decree,  by  meeting  the  case  made  by  the  plaintiff,  which  can  alone 
give  him  a  right  to  call  for  that  defence,  namely,  the  fact  of  fraud  in  ob- 
taining the  decree.  This  has  been  permitted  to  be  done  in  the  only  way, 
in  which  it  can  be  done,  by  pleading  the  decree  with  averments,  denying 
the  fraud  alleged  ;  and  those  averments  being  the  only  matter  in  issue,  they 
are  necessarily  of  the  very  substance  of  the  plea.  The  decree,  if  ob- 
tained by  fraud,  would  be  no  bar ;  and  nothing  can  be  in  issue  on  ^  plea, 
but  that,  which  is  contained  in  the  plea ;  and  every  charge  in  the  Bill,  not 
negatived  by  the  plea,  is  taken  to  be  true  on  argument  of  the  plea.  If, 
therefore,  the  decree  merely  were  pleaded  on  argument  of  the  plea,  the 
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an  answer,  there  must  be  some  specifb  facts  charged 
in  the  Bill,  to  which  such  an  answer  is  a  proper  re* 
sponse.  A  Bill  may  be  specific  in  two  respects.  It 
may  allege  a  particular  fact,  and  charge,  that  the  evi- 
dence thereof  is  in  the  possession  of  the  defendant ; 
or  it  may  be  specific  in  charging  a  general  fact,  such 
as  the  fact,  upon  which  the  title  of  the  plaintiff*  is 
founded,  and  charge  particular  circumstances  to  prove 
that  general  fact,  and  require  discovery  thereof  from 
the  defendant.  It  is  necessary,  in  order  to  the  allow- 
ance of  an  answer  in  support  of  a  plea,  that  the  Bill 
should  contain  some  charge  of  one  kind,  or  of  the 
other.*  Therefore,  where  the  Bill  does  not  charge  any 
specific  fact,  inconsistent  with  the  plea,  negativing,  and 
avoiding,  as  it  were,  that  plea  by  anticipation,  but 
only  alleges,  generally,  that  the  defendant  holds  papers 
and  writings,  by  which  the  truth  of  the  several  matters 
charged  in  the  Bill,  or  some  of  them,  would  appear, 
(which  matters,  if  true,  would  not  affect  the  validity  of 
the  plea,  but  would  leave  it  with  its  full  force,)  it  is 
not  necessary  to  put  in  an  answer  in  support  of  the 
plea ;  for  nothing  is  charged,  which  is  specific  in  any 
point  of  view,  to  defeat  the  plea,  and  an  accompany- 
ing answer  is  unnecessary;  and  indeed  is  improper, 
since  it  would  overrule  the  plea.* 


charge  of  fraud  moat  be  taken  to  be  true,  and  the  plea  ought  therefore  lo 
be  overruled.  But  if  on  argument  the  plea  were  allowed,  or  if  the  plain- 
tiff, without  arguing,  replied  to  the  plea,  no  evidence  could  be  given  on 
the  charges  of  fraud  to  avoid  the  plea ;  and  the  defendant  proving  his 
plea,  that  is,  proving  the  decree  and  nothing  more,  would  be  entitled  to 
have  the  Bill  dismissed  at  the  hearing."  Mitf.  Eq.  Pl.bj  Jeremy,  339  - 
343  and  note  (g).  See  also  3  Yes.  &  Beam.  364  ;  6  Madd.  R.  64;  3 
Sim.  &  Stu.  279;  Ante,  §  671,  note. 

1  Hare  on  Discov.  36,37;  Macgregor  v.  East  India  Company,  8  Sim. 
R.  455 ;  James  v.  Sadgrove,  1  Sim.  dL  Stu.  4 ;  Hindman  «.  Taylor,  3 
Bro.  Ch.  R.  7 ;  Post,  ^  764. 

3  Hare  on  Discov.  37 ;  Macgregor  v.  East  India  Company,  8  Sim.  R. 
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^  681,  a.  But  if  the  Bill  should  contain  allegations, 
which,  if  true,  would  defeat  the  bar  set  up  by  the 
plea,  in  such  a  case  the  plea  cannot  be  pleaded  to  the 
discovery  prayed  by  the  Bill,  although  the  Bill  merely 
charges  in  general  terms,  that  the  defendant  has  in  his 
custody  or  power,  divers  books,  papers,  and  writings, 
by  which,  if  produced,  the  truth  of  the  several  matters 
aforesaid,  or  some  of  them,  would  appear.  For  in 
such  a  case  there  might  be  an  answer,  negativing  the 
existence  of  such  books,  papers,  and  writings ;  or  there 
might  be  a  discovery,  which,  when  made,  might  com- 
pletely  prove  a  case,  which  would  displace  the  bar.* 


452;  Hardman  v.  Ellames,  d  Mylne  &  Keen,  743,  744  ;  Cooper,  Eq.  PI. 
228, 229  ;  Mitf.  Eq.  PI.  by  Jeremy,  269-272 ;  Forbes  v.  Skelton,  8  Sim. 
R.  335. 

1  Clayton  v.  Earl  of  Winchelsea,  3  Tounge  &  Coll.  683 ;  Lord  Por- 
tarlington  v.  Soulby,  6  Sim.  R.  356;  James  v.  Sadgroye,  1  Sim.  &.  Stu. 
4 ;  Macgregor  v.  East  India  Company,  2  Sim.  R.  455.  This  last  case 
may  be  thought  to  inToWe  some  qualification  or  contradiction  of  the  doc- 
trine. But  perhaps,  correctly  considered,  it  is  reconcilable  with  it ;  for 
the  Court  seemed  to  think,  that  the  Bill  contained  no  allegation,  that 
there  had  been  any  promise  within  six  years  to  pay  the  debt,  and  there- 
fore a  pure  plea  of  the  statute  of  limitations  was  proper ;  and  that  the 
general  language  of  the  Bill,  that  the  defendant  had  books,  papers,  &c., 
in  his  custody,  which  would  prove  the  allegations  in  the  Bill,  or  some  of 
them,  did  not  call  for  any  discovery,  which  would  avoiJ  the  bar.  Lord 
Abinger,  in  Clayton  v.  Earl  of  Winchelsea,  3  Younge  &  Coll.  683,  689, 
thought  the  case  of  Macgregor  v.  East  India  Company  incorrectly  decid- 
ed ;  and  that  a  plea  of  the  statute  of  limitations  was  not  maintainable  to 
a  Bill  of  Discovery.  But  this  must  be  understood  in  a  qualified  sense ; 
for  if  none  of  the  facts  sought  to  be  discovered  would  avoid  the  bar,  then 
it  would  seem,  that  the  plea  was  good.  But  his  Lordship's  opinion,  that 
the  general  allegations  in  the  Bill,  as  to  papers  and  documents,  &c.,  are 
sufiicient  to  require  a  discovery  by  answer,  seems  well  founded.  On  this 
occasion  his  Lordship  said ;  "  It  appears  to  me,  that  the  question  in  this 
case  rests  on  a  simple  point.  In  determining  these  cases,  one  would  be 
desirous,  if  possible,  to  show,  that  the  pleadings  both  at  law  and  in 
Equity  were  reconcilable  with  common  sense ;  and  I  think,  that,  upon  a 
careful  examination  of  the  principles,  on  which  they  rest,  they  will,  gen- 
erally speaking,  be  found  to  be  so.  Now,  I  think,  that  the  distinction, 
which  may  serve  to  reconcile  many  of  the  cases  on  this  subject,  is  that, 

£Q.  PL.  82 
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^  682.  So,  unless  it  appears  from  the  frame  of  the 
Bill,  th^  some  discovery  is  sought  from  the  defendant, 
by  which  the  existence  of  the  title  of  the  plaintiff  is 
to  be  established,  no  answer  is  necessary  or  proper ; 
for,  in  order  that  a  defendant  may,  in  such  a  case, 
know,  what  is  the  particular  discovery,  which  the 
plaintiff  requires  of  him,  it  is  incumbent  upon  the 
plaintiff  distinctly  to  state  it  in  his  Bill.  And  the 
common  form  of  doing  this  is,  by  the  plaintiff's  charg- 
ing, as  evidence  of  his  title,  the  particular  matters,  as 
to  which  he  seeks  a  discovery  from  the  defendant 


"which  exists  between  a  negative  and  affinnative  plea.  If  yon  charge 
matters  in  the  BiU,  and  demand  discovery  as  to  those  matters,  and  the 
defendant  pleads  affirmatiye  matter,  the  issne  of  which  lies  upon  him  to 
prove,  and  he  then  goes  on  to  answer  any  matter  charged  in  the  BiU,  the 
answer  overmles  the  plea ;  because  it  is  wholly  immaterial  to  the  plet. 
But  if  he  plead  a  negative  plea ;  that  is  to  say,  if  he  traverses  mstteie 
charged  in  the  Bill,  and  the  Bill  not  only  alleges  those  matters,  but  also 
that  the  defendant  has  documents,  which  would  prove  them,  the  plea  is 
not  satisfactory,  if  he  does  not  also  deny  the  possession  of  those  docu- 
ments. The  plaintiff  has  a  clear  right  to  a  defence  apon  both  points. 
No  doubt,  the  defendant,  by  his  plea,  denies  what  the  plaintiff  puts  in  is- 
sue, and  may  do  so  conscientiously  enough.  But  if  the  plaintiff  calls  on 
him  to  produce  documents  to  prove  the  issue,  it  is  not  sufficient,  if  he  do 
not  make  some  statement,  as  to  that,  which  relates  to  the  proof  of  the 
allegation.  It  is  said,  indeed,  by  the  learned  counsel  for  the  plaintiff,  and 
very  justly,  that  in  this  Bill  there  is  no  special  charge,  that  the  defendant 
has  deeds,  which  would  show  that  he  had  taken  tithable  matters ;  but 
surely  the  general  charge  is  sufficient  to  embrace  that.  It  states,  gener- 
ally, that  the  defendant  has  documents  in  his  possession,  which  woold 
tend  to  show  the  truth  of  the  matters  charged  in  the  Bill,  or  some  of 
them.  Suppose  he  had  a  book,  showing  the  produce  of  com  for  the  last 
year ;  that  would  be  a  document.  I  think,  that  a  plea,  in  order  to  be  a 
good  defence  as  a  negative  plea,  ought  to  go  on  to  meet  that  part  of  the 
Bill,  which  relates  to  the  proof  of  the  matter  of  the  plea.  An  affinnative 
plea  stands  on  a  different  ground."  There  does  not  however,  seem  to 
be  any  real  distinction  between  the  case  of  an  affirmative  plea,  and  that 
of  a  negative  plea,  where  the  Bill  contains  charges,  anticipatory  of  the 
plea,  and  avoiding  it,  as  has  been  remarked  by  the  learned  Reporters, 
(3  Younge  &.  Coll.  689,  note  a)  ;  Mitf.  Eq.  PI.  by  Jeremy,  270-273 ; 
Post,  §  754,  806;  2  Daniell,  Ch.  Pr.  112-128. 
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Unless  the  defendant  is  distinctly  informed  by  the 
plaintiff,  what  are  the  particular  matters  affecting  his 
title,  as  to  which  he  seeks  such  discovery,  the  de- 
fendant, not  knowing  what  he  is  expected  to  answer, 
is  not  to  answer  at  all.' 


1  Thring  v.  Edgar,  3  Sim.  &  Stu.  274 ;  Pennington  v.  Beechey,  8 
Sim.  Sl  Stu.  283;  Hare  on  DiacoT.  38,  39;  2Daniell,  Ch.  Pr.  112-128. 
Mr.  Hare  (on  DLbcot.  39, 40)  baa  remarked  on  the  language  of  the  Court 
in  the  case  of  Thring  v.  Edgar,  2  Sim.  &  Stu.  274,  cited  in  the  text,  as 
follows ;.  *'  The  form  of  expression  here  pointed  oat,  it  would  seem,  most 
be  confined  to  those  cases,  where  the  defendant  charges  a  particular  cir- 
cumstance in  support  of  his  title.  It  can  scarcely,  in  any  propriety  of 
language,  apply,  where  the  Bill,  having  averred  the  specific  facts,  upon 
which  the  title  is  founded,  charges  in  the  common  form,  applying  to 
books  and  papers,  that  by  them  the  truth  of  *  the  several  matters  afore- 
said, or  some  of  them,  would  appear ; '  and  merely  adding  to  that  gen- 
eral charge,  that  a  certain  fact  in  particular  would  thereby  be  proved. 
For  example,  if  the  Bill  insisted  upon  a  certain  agreement,  and,  as  evi- 
dence thereof,  charged,  that  the  defendant  had  done  some  act,  manifesting 
his  sense  of  the  existence  of  the  agreement,  the  words  in  question  may 
be  aptly  used,  as  indicating  the  matter  to  be  discovered  in  the  event  of 
the  defendant's  pleading  to  the  general  fact.  But  if  the  plalntifiT  states 
his  ease,  as  he  may  do,  without  alleging  any  collateral  matter  as  evidence 
of  it,  he  may  still  entitle  himself  to  an  answer,  notwithstanding  the  plea, 
if  he  adds  to  the  usual  charge,  that  the  defendant  holds  papers  and  writ- 
ings, from  which  the  truth  of  the  several  matters  would  appear,  an  alle- 
gation, that  thereby  in  particular  some  circumstance,  which  he  specifies, 
inconsistent  with  the  anticipated  plea,  would  appear.  The  formal  words, 
adverted  to,  are  then  inappropriate.  The  object  of  the  charge  is,  to  com- 
pel an  admission,  upon  which  the  plaintiff  might  require  the  papers  to  be 
produced.  The  papers  may  constitute  evidence  favorable  to  the  plaintifiT; 
the  mere  possession  of  them  of  itself  proves  nothing."  See  Ante,  §  681, 
a,  and  note  ;  Clayton  «.  Earl  of  Winchekea,  3  Younge  &  Coll.  683,  688. 
Mr.  Justice  Washington,  in  Sims  v.  Lyle,  4  Wash.  Cir.  C.  R.  303,  304, 
made  some  remarks  upon  the  nature  and  office  of  a  plea,  and  when  an 
answer  should  accompany  the  same,  which  deserve  to  be  cited  in  this 
place.  "  A  plea,  being  nothing  more  than  a  special  answer  to  the  Bill, 
setting  forth  and  relying  upon  some  one  fact,  or  a  number  of  facts,  tend- 
ing to  one  point,  sufficient  to  bar,  delay,  or  dismiss  the  suit,  it  would  be  a 
vice  in  the  plea  to  cover  any  other  parts  of  the  Bill,  than  such  as  concern 
the  partieolar  subject  of  the  bar ;  its  office  being  to  reduce  the  cause,  or 
some  part  of  it,  to  a  single  point,  and  thus  to  prevent  the  expense  and 
trouble  of  an  examination  at  large.  It  is  true,  that  all  facts  essential  to 
render  the  plea  a  complete  defence  to  the  Bill,  so  far  as  the  plea  extends, 
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^  683.  But  if  there  be  a  special  charge,  that  the 
defendant  holds  a  particular  document  or  paper,  or  is 
acquainted  with  a  particular  fact,  by  which  document 
or  paper,  if  produced,  or  bj  which  fact,  if  confessed, 
the  general  title,  asserted  bj  the  plaintifl^  would  be 
proved  ;  then,  and  in  that  case,  there  must  be  an  an- 
swer accompanying  the  plea,  which  shall  deny  the  pos- 
session of  the  document  or  paper,  or  the  existence  or 
knowledge  of  the  fact.^  So,  if  the  Bill  should  allege, 
that  the  defendant  has  in  his  possession,  deeds  and  pa- 


most  be  averred  in  it,  or  it  will  be  no  defence  at  all.  If  the  plea  be  to 
the  whole  of  the  Bill,  it  must  cover  the  whole ;  that  is,  it  mast  cover  the 
whole  subject,  to  which  the  plea  applies,  and  which  it  professes  to  cover, 
or  it  will  be  bad.  As,  if  the  Bill  respect  a  house  and  so  many  acres  of  land ; 
and  the  plea,  professing  to  cover  that  charge,  pleads  only  in  bar  as  to 
the  house.  But  if  it  cover  the  whole  subject,  and  contains  a  full  defence 
in  relation  to  it,  there  is  no  necessity,  nor  would  it  be  proper  to  notice 
other  parts  of  the  Bill,  not  involved  in  the  subject,  to  which  the  plea  ap- 
plies. If  the  plea  be  only  to  a  part  of  the  Bill,  the  rest  of  the  Bill  ought 
to  be  answered,  or  else  the  Court  would  consider  the  parts  not  embraced 
by  the  plea,  or  answered,  as  true.  But  there  is  no  instance,  where  the 
plea  contains  in  itself  a  full  defence  to  the  Bill,  that  an  answer  is  neces- 
sary, unless  it  is  rendered  so,  in  order  to  negative  some  equitable  ground 
stated  in  the  Bill  for  avoiding  the  effect  of  the  anticipated  bar ;  as  where 
fraud,  combination,  facts  intended  to  avoid  the  force  of  the  statute  of 
frauds,  or  to  bring  the  plaintiff  within  some  of  the  exceptions  to  the  act 
of  limitations,  as  the  one  or  the  other  of  these  defences  may  be  expected. 
And  in  those  and  similar  cases,  the  defendant  is  bound,  not  only  to  deny 
those  charges  in  his  plea,  but  to  support  his  plea  by  an  answer,  also 
denying  them  fully  and  clearly.  If  every  plea  required  an  answer  to 
accompany  it,  there  would  be  no  use  for  the  twentieth  Rule,  lately  estab- 
lished by  the  Supreme  Court  (which  is  conformable  to  the  English  prac- 
tice), which  declares,  that  if  the  plea  be  overruled,  the  defendant  shall 
proceed  to  answer  the  Bill ;  since  the  argument  supposes,  that  the  Bill 
has  already  been  answered.  In  this  case,  the  plea  professes  to  go  to  the 
whole  Bill,  and  does  in  fact  cover  the  whole  subject,  to  which  the  plea 
applies.  And  if  the  matter  of  it  be  a  full  defence  to  the  suit,  it  is  un- 
necessary to  answer  other  parts  of  the  BiU,  not  involved  in  the  subjeety 
which  forms  the  ground  of  the  defence." 

^  Hare  on  Discov.  37 ;  Deaae  v.  Attorney-General,  1  Younge  &  Coll. 
197 ;  Foley  v.  Hill,  3  Mylne  &  Cxaig,  476, 480, 481. 
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pers,  which  would  prove,  not  merely  the  general  title, 
which  the  Bill  sets  out ;  but  which  would  prove  partic- 
ular facts,  which  contribute  to  establish  that  title,  there 
must  be  an  answer  accompanying  the  jdea.^  So,  if 
the  Bill,  after  stating  a  general  fact,  should  formally 
allege,  as  evidence  of  that  fact,  that  certain  circum- 
stances  had  occurred,  of  which  he  seeks  a  discovery, 
to  establish  that  general  fact,  there  must  be  an  an- 
swer, not  only  negativing  the  general  &ct,  but  also  all 
the  circumstances,  which  the  Bill  so  alleges  as  evi- 
dence thereof.' 

^  684.  Indeed,  the  doctrine  may  be  stated  in  a 
more  general  form.  If  there  is  any  charge  in  the 
Bill,  which  is  an  equitable  circumstance  in  favor  of 
the  plaintiff's  case  against  the  matter  pleaded,  such 
as  fraud,  or  notice  of  title,  that  charge  must  be  denied 
by  way  of  answer,  as  well  as  by  averment  in  the  plea. 
In  such  a  case,  the  answer  must  be  full  and  clear,  or 
it  will  not  be  effectual  to  support  the  plea ;  for  the 
Court  will  intend  the  matters  so  charged  against  the 
pleader,  unless  they  are  fully  and  clearly  denied.^  But 
if  they  are  in  substance  fiiUy  and  clearly  denied,  it 
may  be  su£5cient  to  support  the  plea,  although  all  the 
circumstances  charged  in  the  Bill  may  not  be  precisely 
answered.  Even  though  the  Court,  upon  argument  of 
the  plea,  may  hold  these  charges  su£Sciently  denied  by 
the  answer  to  exclude  intendments  against  the  plead- 
er ;  yet  if  the  plaintiff  thinks  the  answer  to  any  of  them 


^  Hare  on  DiaeoT.  37  ;  Hardman  v.  Ellamea,  5  Sim.  R.  647,  650 ; 
8.  C.  S  Mylne  &  Keen,  743;  Harland  v.  Emeraon,  8  Bligh,  (N.  S.)  R. 
86. 

B  Haze  on  Diaoov.  38,  39 ;  Evana  v.  Haras,  3  Yes.  &  Beam.  364 ; 
Bogardus  v.  Trinity  Chorch,  4  Paige,  R.  178;  Plnmmer  v.  May,  1  Yea. 
436. 

9  Mitf.  £q.  PL  by  Jeremy,  398,  SM. 
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is  evasive,  he  may  except  to  the  sufficiency  of  the  an- 
swer in  those  points.' 

.  ^  685.  Thus,  for  example,  a  plea  of  a  release  can- 
not properly  extend  to  the  discovery  of  the  considera- 
tion of  the  release,  if  the  consideration  is  impeached 
by  the  Bill ;  but  the  plea  must  be  assisted  by  aver- 
ments, covering  the  grounds,  on  which  the  considera- 
tion is  so  impeached ;  and  it  must  be  accompanied  by 
an  answer,  stating  the  facts  as  to  the  consideration,  in 
support  of  the  plea.'  Therefore,  where  a  Bill  stated 
various  transactions  between  the  defendant  and  the 
testator  of  the  plaintiff,  and  imputed  to  those  trans- 
actions fraud  and  unfair  dealing  on  the  part  of  the 
defendant;  and  impeached  accounts  of  the  transac- 
tions delivered  by  the  defendant  to  the  testator,  on  the 
ground  of  errors,  omissions,  unfair  and  false  charges ; 
and  also  impeached  a  purchase  of  an  estate,  conveyed 
by  the  testator  to  the  defendant,  in  consideration  of 
part  of  the  defendant's  alleged  demands ;  and  prayed 
a  general  account,  and  that  the  purchase  of  the  estate 
might  be  set  aside  as  fraudulently  obtained,  and  that 
the  conveyance  might  stand  as  security  only  for  what 
was  justly  due  from  the  testator's  estate  to  the  de- 
fendant ;  a  plea  of  a  deed  of  mutual  release,  which 
was  put  in  to  so  much  of  the  Bill  as  sought  a  discov- 
ery, and  prayed  an  account  of  dealings  and  transac- 
tions prior  to  and  upon  the  day  of  the  date  of  the 
deed  of  release,  and  to  all  relief  and  discovery  ground- 
ed thereupon,  and  which  stated  the  deed  to  have  been 
founded  on  a  general  settlement  of  accounts  on  that 


1  Mitf.  Eq.  PI.  by  Jeremy,  298,  S99 ;  Cooper,  £q.  Pi.  3S8,  299 ; 
Drew  V.  Drew,  2  Ves.  &  Beam.  159 ;  Chamberlain  v.  Agar,  2  Yea.  & 
Beam.  269;  Beamea,  PI.  in  Eq.  27,28,  35,  36;  Bogardna  v.  Trinity 
Church,  4  Paige,  R.  178. 

s  Mitf.  Eq.  PI.  by  Jeremy,  261,  262. 
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dajj  and  to  have  excepted  securities  then  given  to  the 
defendant  for  the  balance  of  those  accounts,  which 
was  in  his  favor,  and  averred  only,  that  the  deed  had 
been  prepared  and  executed,  without  any  fraud  or  un- 
due practice  on  the  part  of  the  defendant,  was  over- 
ruled.^ The  consideration  for  the  instrument  was  the 
general  settlement  of  accounts ;  and  if  those  accounts 
were  liable  to  the  imputations  cast  upon  them  by  the 
Bill,  the  release  was  not  a  fair  transaction,  and  ought 
not  to  preclude  the  Court  from  decreeing  a  new  ac- 
count The  plea,  therefore,  could  not  be  allowed 
to  cover  a  discovery  tending  to  impeach  those  ac- 
counts ;  and  the  fairness  of  the  settled  accounts  was 
not  put  in  issue  by  the  plea,  or  supported  by  an  an- 
swer, denying  the  imputations  charged  in  the  Bill.' 

§  686.  Hence,  also,  it  is,  that,  in  every  case,  where 
an  answer  is  required  to  accompany  a  plea,  the  plea 
should  not  cover  the  whole  Bill.  But  it  should  cover 
so  much  of  the  Bill  only,  as  does  not  relate  to  the  dis- 
covery of  the  particular  facts,  to  which  the  plaintiff 
has  a  right  to  require  an  answer,  in  support  of  the 
plea.  If  it  covers  such  a  discovery,  it  will  be  bad ; 
because  the  defendant  is  bound  to  make  that  dis- 
covery.* 

^  687.  Upon  this  ground,  where  a  Bill  was  brought 
by  an  acceptor  against  an  indorsee  of  a  bill  of  ex- 
change, to  have  it  delivered  up  to  be  cancelled,  as 
being  a  security  for  money  lost  at  play  to  the  drawer ; 
and  the  Bill  charged,  that  it  was  indorsed  to  the  de- 


1  Mitf.  Eq.  PI.  by  Jeremy,  262,  263 ;  Roche  «.  Morgell,  2  Sch.  & 
Lefr.  721 ;  Fish  v.  Miller,  5  Paige,  R.  26 ;  Bolton  v.  Gardner,  3  Paige, 
R.  273 ;  Parker  v,  Alcock,  1  Yonnge  Sl  Jer?.  432. 

»Ibid. 

3  Portarlington  v.  Soulby,  6  Sim.  R.  356;  Davies  v.  Daviea,  2  Keen, 
R.  538. 
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fendant  without  consideration,  and  after  it  was  due ; 
and  it  also  charged  notice  of  the  circumstances,  under 
which  it  was  accepted,  and  that  the  defendant  had  in 
his  custody  books,  papers,  &c.,  from  which  the  truth 
of  the  matters  contained  in  the  Bill  would  appear; 
and  the  defendant  put  in  a  fdea  to  the  whole  Bill,  that 
he  was  a  band  fide  purchaser  for  a  valuable  considera- 
tion, without  notice  of  the  circumstances  alleged  in  the 
Bill ;  and,  (or  better  supporting  his  plea,  put  in  an  an- 
swer, denying,  that  the  Bill  was  indorsed  after  it  was 
due,  or  that  he  had  notice  of  the  circumstances,  under 
which  it  was  alleged  in  the  Bill  to  have  been  accepted ; 
but  it  omitted  to  notice  the  allegation  in  the  Bill,  that 
he  had  books  and  papers,  &c.,  from  which  the  truth 
of  the  matters  charged  would  appear ;  the  plea  was 
overruled  by  the  Court  for  this  defect.^  The  plea  was 
then  allowed  to  be  amended,  and  the  possesion  of 
books  and  papers,  &c.,  denied  in  the  amended  plea. 
The  plea,  as  amended,  was  also  held  bad  ;  because  it 
was  a  plea  to  the  whole  BUI ;  whereas  it  ought  to 
have  been  a  plea  to  all  the  relief,  and  to  all  the  discov- 
ery sought  by  the  Bill,  except  certain  parts ;  and  to 
those  parts  there  ought  to  have  been  an  answer  in 
support  of  the  plea.' 


^  The  plea  was  ordered  to  stand  for  an  answer,  with  liberty  to  except. 
Portarlington  v.  Soalby ,  6  Sim.  R  356.  See  Wigram  on  Points  in  Discor. 
151  - 153,  163- 181,  Ist  edit. ;  Id.  32-39,  3d  edit.  Mr.  Wigram,  in  the 
work  last  cited,  holds,  that  it  is  not  necessary,  in  order  to  require  an  an- 
swer in  support  of  a  plea,  that  the  facts  should  be  charged  in  the  Bill,  as 
evidence  of  the  plaintiff *s  case.  Bat  that  it  is  sufficient,  that  such  facts  as 
are  charged,  are  of  a  nature,  which  are  material  to  the  plaintiff's  case, 
and  necessary  to  be  replied  to  by  an  answer  in  support  of  the  plea.  He 
admits,  that  Sanders  v.  King,  2  Sim.  &  Stu.  3T7,  S.  C.  6  Madd.  R.  61, 
Thring  v.  Edgar,  2  Sim.  &  Stu.  874,  and  Petinington  v.  Beechey,  2  Sim. 
&  Stu.  282,  are  the  other  way ;  but  he  controverts  their  authority.  Wi- 
gram on  Points  of  DiscoT.  168-181,  Ist  edit. ;  Id.  32-79,  2d  edit. 

«Ibid. 
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^  688.  On  the  other  hand,  great  care  most  be  taken 
not  to  extend  the  answer  beyond  the  facts  and  circum* 
stances,  which  are  necessary  to  be  discovered  in  sup- 
port of  the  plea,  and  are  not  covered  by  the  plea  ;  for, 
if  a  plea  is  coupled  with  an  answer  to  any  part  of  the 
Bill,  covered  by  the  plea,  and  which,  by  the  plea,  the 
defendant  consequendy  declines  to  answer,  the  plea 
will,  upon  argument,  be  overruled.^     The  same  princi* 


1  Mitf.  £q.  PI.  by  Jeremy,  999,  319,  320;  CottingtoD  9.  Fletcher, 
2  Atk.  155;  Gilb.  For.  Rom.  58;  Beames,  PI.  ia  Eq.  36,  37,  38; 
Portarlington  v.  Soulby,  6  Sim.  R.  356;  S.  C.  7  Sim.  R.  28;  Hook  v. 
Dorman,  I  Sim.  &  Stu.  227;  Bolton  v.  Gflrdner,  3  Paige,  R.  273;  Fer- 
giiBoii «.  O'Hara,  1  Peters,  Cir.  R.  493 ;  Soazer  v.  De  Meyer,  2  Paige,  R. 
574 ;  Foley  v.  Hill,  3  Mylne  &  Craig,  475,  480,  481 ;  and  the  remarks 
of  Lord  Cottenham  in  Denys  v,  Locock,  3  Mylne  &  Craig,  235-237. 
There  are  great  difficalties  in  framing  pleas  which  require  answers  in 
support  of  them.  In  Chadwick  v.  Broad  wood,  3  Beayan,  R.  539,  Lord 
Langdale  said;  ''It is  further  objected  to  this  plea,  that  it  is  informal,  and 
that  it  does  not  accomplish  that,  which  is  rarely,  if  ever,  accomplished  by 
the  anion  of  a  plea  and  answer,  in  consequence  of  objections  arising  from 
the  several  rules  of  pleading.  The  rules  have  been  agreed  upon  by  both 
sides ;  the  difficulty  is  in  acting  on  them  in  each  particular  case.  They 
may  be  stated  thus ;  you  are  to  answer  every  thing  charged  in  the  BiU, 
which  if  true  would  displace  the  plea,  and  this  you  must  do  whether  the 
BiU  does  or  does  not  expressly  charge  those  matters  to  be  evidence  of 
the  facts.  If  they  are  material  for  the  purpose  of  displacing  the  plea, 
they  are  to  be  answered  ;  but,  on  the  other  hand,  if  they  are  not  material 
for  that  purpose,  you  are  not  to  answer  them,  for  by  so  doing  you  over- 
rule your  plea.  Now,  in  this  case,  it  is  said,  that  the  defendant  has  either 
done  too  much  or  too  Uttle ;  there  are  certain  receipts  and  acknowledg- 
ments for  rent,  which  are  stated  in  the  Bill  to  have  been  in  the  possession 
of  the  defendant^  and  to  be  evidence  of  the  matters  charged  in  the  Bill,  or 
some  of  them ;  there  are  also  statements  in  the  Bill  of  the  payments  of 
rent,  for  which  these  are  the  receipts  and  the  acknowledgments.  The  de- 
fendant has  answered  as  to  the  receipts  and  acknowledgments,  but  he  has 
not  answered  as  to  the  payment  of  rent.  Now  it  is  said,  he  has  either 
answered  too  much  or  too  little ;  for,  if  he  was  bound  to  answer  as  to  the 
receipts  and  acknowledgments,  then  he  has  done  too  little,  because  he  has 
not  answered  as  to  the  payments.  On  the  other  hand,  if  he  was  not 
bound  to  answer  as  to  the  payments,  then  he  has  done  too  much*  because, 
in  that  case,  he  ought  not  to  have  answered  as  to  the  receipts  and  ac» 
knowledgments.  Now,  the  distinction  which  has  been  drawn  by  Mr. 
Girdlestone  on  that  point  is  to  this  effect ;  he  says  this  is  not  a  payment 
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pie  will  apply,  where  there  b  a  plea,  and  no  answer 
whatsoever  is  required  in  support  of  the  plea  from  any 
charges  in  the  BUI,  requiring  a  discovery ;  for,  in  such 
a  case,  any  answer  is  impertinent,  and  overrules  the 
plea.^  The  reason  of  this  doctrine  is,  that  fdeas  are  to 
be  put  in  ante  litem  contestatam;  because  they  are 
pleas  only,  why  the  defendant  should  not  answer; 
and,  therefore,  if  he  does  answer  to  any  thing,  to 
which  he  may  plead,  he  overrules  his  plea ;  for  the 
plea  is  only,  why  he  should  not  answer ;  and  if  he  an- 
swers, he  waives  the  objection,  and  of  course  his  plea.' 

which  you  may  apply  to  any  thing  stated  in  the  Bill,  bat  a  payment  al* 
leged  in  the  Bill  as  evidence  of  tenancy  and  not  of  heiisfaip.  I  think  he 
ia  miataken  as  to  that ;  and  that  it  is  stated  as  evidence  of  the  plaintiff's 
title,  which  consists  in  his  heirship  and  nothing  else,  and  it  appears  to  me, 
therefore,  even  on  this  point  of  form,  if  the  defendants  got  over  the  other 
difficulties,  that  this  plea  would  have  to  be  overruled."  See  Taylor  «. 
Luther,  2  Sumner,  R.  398;  Stearns  v.  Page,  1  Story,  R.  204. 

1  Thring  v.  £dgar,  9  Sim.  &  Stu.  974 ;  Beames,  PI.  in  Eq.  37 ;  BCtf. 
£q.  PI.  by  Jeremy,  999, 319, 390.  But  see  Wigram  on  Points  of  Disoov. 
174-178,  Istedit.;  Id.  138-154,  9d  edit.  See  Lord  Cottenham'a  le- 
mscks,  in  Denys  v.  Looock,  3  Mylne  &  Craig,  335,  937,  on  Thring  v. 
Edgar. 

9  Gilb.  For.  Rom.  58;  Arnold's  case,  Gilb.  For.  Rom.  59;  Cotting- 
ton  V.  Fletcher,  9  Atk.  155,  156 ;  Beames,  PI.  in  Eq.  37-39 ;  Mitf.  Eq. 
PI.  by  Jeremy,  340,  note  (b)  ;  Souxer  v,  De  Meyer,  9  Paige,  574.  Mr. 
Wigram  has  some  very  important  observationa  on  this  topic,  whidi, 
though  long,  are  proper  to  be  quoted  (Wigram  on  Points  of  Discov. 
179-181,  1st  edit.).  <<  Mr.  Beames,  in  his  valuable  book  upon  Pleas 
in  Equity,  refers  to  numerous  cases,  affirming  the  proposition,  in  support 
of  which  he  cites  them,  that,  <  if  an  answer  extend  to  any  part  of  the 
Bill  covered  by  the  plea,  it  will  be  fiital  to  the  plea  on  argument.'  The 
rule,  then,  in  its  strictest  sense,  cannot  be  carried  beyond  this,  that  a  de- 
fendant must  not  answer  that,  which  his  plea  covers ;  for  that,  by  the 
rules  of  pleading,  he  is  understood  to  decline  answering.  The  rule  of 
pleading,  thus  defined,  raises  a  distinct  question  of  law  ;  namely,  What 
is  meant  by  the  expression,  <  discovery  covered  by  a  plea '  ?  The  meaning 
of  this,  in  one  sense,  must  have  reference  to  a  case,  in  which  the  defend- 
ant, having  insisted,  that  he  was  not  bound  to  give  specified  discovery, 
has  de  facto  given  the  very  discovery,  which  he  had  in  terms  insisted  ho 
was  not  bound  to  give ;  as,  where  a  defendant,  having  pleaded  to  all  the 
sought  by  the  Bill,  has  answered  part  of  it.    This,  howeveri 
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^  689.  Care  slioiild  also  be  taken  bj  the  plaintiff 
not  to  except  to  the  answer  in  support  of  a  plea,  if 


was  not  the  sense  in  which  the  Vioe-Chaneellor  undentood  the  rule  in 
Thiing  V.  Edgar ;  for  in  thftt  ease,  the  answer,  bj  which  the  plea  was 
held  to  be  vitiated,  applied  to  matter  expressly  excepted  out  of  the  operar 
tion  of  the  plea;  and,  therefore,  not,  at  all  eyents,  ie  facto ^  or  in  terms, 
covered  by  it.  The  sense,  in  which  the  Vice-Chancellor  must  have  used 
the  expression,  and  which  the  passage  cited  from  the  Forum  Romanum 
may  possibly  be  supposed  to  point  at,  may  thus  be  stated.  General  rules 
of  law,  unconnected  with  rules  of  pleading,  determine,  what  discovery  a 
plaintiff  is  enlitled  to.  K  a  plaintiff  seeks  to  obtain  discovery,  to  which^ 
by  those  general  rules,  he  is  not  entitled,  the  defendant  may  submit  to  the 
Court  the  reasons,  upon  which  he  founds  his  right  to  be  protected  against 
the  discovery  sought.  A  plea  is  one  of  the  appointed  modes  of  making 
this  sobDussion ;  and  the  question  of  substance,  which  every  plea  to  dis* 
covery  raises,  is,  whether  the  matter  of  the  plea  is  or  is  not  a  reason  in 
law,  why  the  plaintiff  should  not  have  that  discovery,  which  he  seeks. 
Whatever  discovery  the  plea  would,  on  the  paort  of  the  defendant,  be  a 
reason  in  law  for  not  giving,  that  discovery  the  plea  is  said  to  cover. 
Confining  the  observations,  which  follow,  to  those  parts  of  the  Bill  which 
the  plea  thus  covers,  the  strictest  interpretation  of  which  the  rule  in  ques- 
tion is  susceptible  is  this ;  that,  whatever  the  defendant  (who  pleads)  may, 
—he  must^  —  abstain  from  answering,  or  waive  the  benefit  of  his  plea  to 
discovery  altogether.  Further  than  this,  the  rule  of  pleading  referred  to 
cannot  possibly  go.  There  is  no  authority,  so  far  as  the  author  has  been 
able  to  discover,  for  holding,  that  a  plea  is  vitiated  by  an  answer  merriy, 
irrespective  of  the  matter,  to  whidi  such  answer  may  apply.  The  rule  is, 
not,  that  auy  answer  overrules  a  plea ;  but  that  an  answer  to  that,  whidi 
the  plea  covers,  overrules  it.  The  admissibility  of  an  answer  m  Mubsidhtm, 
of  a  plea,  excludes  the  argument,  which  would  carry  the  rule  beyond  this. 
It  must,  therefore,  in  a  given  case,  be  determined,  what  the  plea  covers, 
before  the  effect  of  the  answer  upon  it  can  be  tried.  If  the  Bill  contains 
allegations,  which,  if  uncontroverted,  would  invalidate  the  plea,  these  (as 
already  shown)  the  defendant  must  answer.  And,  in  the  absence  of  au- 
thority to  the  contrary,  it  seems  irresistibly  to  follow,  that  a  plea  can 
never  be  hurt  by  a  discovery,  which  relates  exclusively  to  the  matter  of 
the  plea  itself.  That  discovery,  the  plea  can  never  cover ;  unless,  indeed, 
the  plea  in  fact  purports  to  cover  it ;  which,  however,  is  not  the  case  here 
supposed."  Again  he  says;  '*  How,  then,  it  may  be  asked,  is  a  plea  to 
be  framed  in  a  case,  in  which  the  plea  does  not  exclude  all  right  to  discov* 
ery?  A  full  answer  to  this  question  woM  involve  the  investigation, 
which  the  writer  has  already  dedined.  The  following  suggestions  are  all, 
that  he  ventures  now  to  oflbr  upon  the  subject.  The  defendant  must,  of 
coniae,  begin  by  integrating  (as  into  a  separate  Bill)  those  parts  of  the 
Bill,  the  answers  to  which  are  material  to  the  trial  of  the  ]^es ;  for  these 
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there  is  any  doubt  as  to  the  sufficiency  of  the  plea ;  for 
the  taking  of  exceptions  to  the  answer  will,  under 


must  not,  at  all  events,  be  oorered  by  the  plea.  If  a  given  cbaige  in  the 
Bill,  being  releTiat  and  mateiial  to  the  trial  of  the  plea,  be  alao  relevant 
and  materia]  to  those  parts  of  the  Bill,  which  the  plea  should  cover,  such 
charge  must,  for  the  purposes  of  the  plea,  be  itself  divided ;  namely,  so 
fiur  as  it  relates  to  the  matter  of  the  plea,  &c. ;  and  to  that  extent  the 
charge  must  not  be  covered  by  the  plea.  If  a  given  charge,  relating  ex- 
clusively to  the  matter  of  the  plea,  be  not  material  for  the  purpose  of  the 
trial  of  the  plea,  the  defendant  may  (it  is  conceived)  8a4||gr  exercise  an 
option  about  answering  it  or  not.  By  answering  it,  he  wiU  not  (it  is  con- 
ceived) oveiTule  his  plea  (provided  it  be  properly  excepted  out  of  the  oper- 
ation of  the  plea,  so  that  the  plea  and  answer  may  not  in  fact  apply  to 
the  same  thing)  ;  because  he  will  not  thereby  give  any  discovery  of  mat- 
ter, which,  by  his  plea,,  he  declines  to  answer.  And,  by  rsfusmg  to  an- 
swer such  a  charge,  he  will  not  (it  is  conceived)  afbct  the  validity  of  his 
plea,  because,  by  the  supposition,  the  discovery  is  not  material.  This 
last  suggestion  is  consistent  with  the  principles  before  contended  fiir  (in 
my  first  proposition),  and  appears  to  be  sanctioned  by  the  o]Httion  of  Sir 
Thomas  Plumer,  in  Drew  v.  Drew.  lu  that  case,  the  plaintiff  alleged, 
that  John  Drew,  her  son  (then  deceased),  had  been  her  husband's  ap- 
prentice, and  afterwards  her  partner,  in  the  business  of  a  lightennaa  and 
coal-merchant ;  and  that,  upon  lus  death,  the  defendant  (one  of  his  chil- 
dren) had  become  his  admimstiator,  and  had  taken  possession  of  the 
plaintiff's  effects.  The  BiU  prayed  an  account  of  the  partnership  deal- 
ings, and  a  sale  of  the  effects.  The  defendant  put  in  a  negative  plea, 
denying  the  partnership ;  and  one  of  the  objections  taken  to  the  plea  was, 
that  the  defendant  ought  to  have  answered  the  charge,  that  his  father  was 
the  apprentice,  as  that  fact  might  afibrd  some  evidence,  from  the  probabU- 
ity  that  he  would  be  taken  into  partnership.  The  Vice-chancellor  (Sir 
Thomas  Plumer)  allowed  the  plea.  '  It  is  not  necessary,'  his  Honor  said, 
'  to  answer  every  circumstance,  tending  to  the  point,  upon  which  the  de- 
fendant relies,  and  tenders  an  iBsoe  by  his  plea.'  If  it  be  doubtful, 
whether  a  given  charge  must  be  answered,  or  may  btt«overed  by  the  plea, 
and  the  answer  to  such  charge  be  one,  which  the  defendant  do  not  object 
to  give,  the  safer  course  is  to  leave  it  both  unanswered  and  uncovered 
until  the  argument  of  the  plea.  The  Court  can,  without  difficulty,  |Jlow 
a  defendant  to  amend  his  plea ;  but  there  is  great  difficulty  in  aUowing 
him  to  withdraw  an  answer.  This,  indeed,  was  done  by  Lord  Lyndhnrst, 
C.  B.,  in  the  late  case  of  Tarlton  v.  Hornby,  in  the  Elxchequer,  1  T.  ^ 
Coll.  173,  upon  the  (supposed)  authority  of  the  ease  of  Stone  v.  Tea. 
But  the  authority  of  this  latter  case  for  that  purpose,  was  denied  by  the 
Lords  Commissioners  in  the  late  ease  of  Angell  «.  Westeombe.  If  the 
question  be  one,  which  it  is  an  object  with  the  defendant  not  to  answer, 
he  must,  of  course,  at  all  haasaids,  cover  it  by  his  plea.    Having  thus  de- 
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such  circumstances,  have  the  effect  of  allowing  the 
plea,  in  the  same  manner  as  a  replication  to  the  plea 
would  do.^  The  trae  course,  in  such  a  case,  is  first  to 
set  down  the  plea  for  argument;  and  if  it  should  be 
held  good,  the  answer  may  then  be  excepted  to  for  in- 
sufficiency.' 

^  690.  Where  facts  appear  upon  an  answer  to  an 
original  Bill,  which  will  operate  to  avoid  the  defence 


temiined,  what  the  plea  shall  leave  uDeoTeied,  and  (as  a  consequence  of 
this)  what  it  shall  purport  to  cover,  the  defendant  must  actually  accom- 
pany the  plea  with  an  answer  as  to  all  those  uncovered  parts  of  the  Bill, 
the  answers  to  which  are  matevial  to  the  argument  of  the  plea.  Whether 
he  need  further,  before  the  argument,  answer  charges  in  the  Bill,  which 
aflect  only  the  truth  of  the  plea  (such  parts  being  uncovered  by  the  plea) 
is  considered  hereafter."  Mr.  Wigram,  in  his  second  edition,  has  added 
to  the  foregoing  remarks ;  bdt  they  do  not  essentially  change  the  struct- 
ure of  the  argument.  I  have  not,  therefore,  thought  it  necessary  to  vary 
the  original  quotation.  See  Wigram  on  Points  of  Discov.  $  319  -  224, 
p.  146- 157, 2d  edit.  See  also  the  cases  dted,  of  Drew  v.  Drew,  2  Ves. 
&  Beam.  159;  Stone  «.  Tea,  Jac.  R.  426;  and  Lord  Cottenham's  re- 
marks on  Thring  «.  Edgar,  2  Sim.  &.  Stu.  274,  in  the  case  of  Denys  v. 
Looock,  3  Mylne  &,  Craig,  235  -  237. 

1  Cooper,  Eq.  PI.  233 ;  Mitf.  Eq.  PI.  by  Jeremy,  317 ;  Gilb.  For.  Rom. 
95 ;  Beames,  PI.  in  ESq.  37,  and  note  (4) ;  Wigram  on  Points  of  Discovery^ 
172,  173,  177,  178,  1st  edit.;  Id.  146-157,  2d  edit.;  Foley  v.  Hill,  3 
Mylne  &  Craig,  475,  461,  482. 

^  Lord  Redesdale,  on  this  subject,  has  remarked ;  **  Where  a  defend- 
ant pleads  or  demurs  to  any  part  of  the  discovery  sought  by  a  Bill,  and 
answers  likewise ;  if  the  plaintiff  takes  exceptions  to  the  answer,  before 
the  plea  or  demurrer  has  been  argued,  he  admits  the  plea  or  demurrer 
to  be  good ;  for,  unless  he  admits  it  to  be  good,  it  is  impossible  to  deter- 
mine, whether  the  answer  is  sufficient  or  not.  But,  if  the  plea  or  demur- 
rer is  only  to  the  relief  prayed  by  the  Bill,  and  not  to  any  part  of  the 
discovery,  the  plaintiff  may  take  exceptions  to  the  answer  before  the  plea 
or  demurrer  is  argued.  If  a  plea  or  demurrer  is  accompanied  by  an 
answer  to  any  part  of  the  Bill,  even  a  denial  of  combination  merely,  and 
the  plea  or  demurrer  is  overruled,  the  plaintiff  must  except  to  the  answer 
as  insufficient.  But  if  a  plea  or  demurrer  is  filed  without  any  answer,  and 
is  overruled,  the  plaintiff  need  not  take  exceptions,  and  the  defendant  must 
answer  the  whole  Bill,  as  if  no  defence  had  been  made  to  it."  Mitf.  Eq. 
PI.  by  Jeremy,  317.  See  Kuypers  v.  Dutch  Reformed  Church,  6  Paige, 
570. 
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made  by  plea  to  an  amended  Bill,  the  answer  to  the 
original  Bill  may  be  read  on  the  argument  of  the  plea, 
to  counterplead  the  plea.^  So  that  it  should  seem, 
that,  if  the  answer  to  an  original  Bill  will  disprove  an 
averment  in  a  plea  to  an  amended  Bill,  the  Court  may 
permit  it  to  be  read  for  that  purpose.' 

^  691.  In  regard  to  the  form  and  frame  of  a  plea 
and  an  answer  in  support  of  it,  it  may,  in  conclusion, 
be  stated,  (although  the  preceding  observations  have, 
in  a  great  measure,  already  anticipated  the  appropriate 
suggestions,)  that,  as  the  averments,  negativing  the 
charges  of  fraud,  are  used  merely  to  put  the  fact  of 
fraud,  as  alleged  by  the  Bill,  in  issue  in  the  plea,  they 
may  be  expressed  in  the  most  general  terms,  provided 
they  are  sufficient  to  put  the  charges  of  fraud,  con- 
tained in  the  Bill,  fully  in  issue.^  And,  as  the  plaintiff 
is  entitled  to  have  the  answer  of  the  defendant  upon 
oath  to  any  matter  in  dispute  between  them,  in  aid  of 
proof  of  the  case  made  by  the  Bill,  the  defendant  must 
answer  to  the  facts  of  fraud,  alleged  in  the  Bill,  so 
fully,  as  to  leave  no  doubt  in  the  mind  of  the  Court, 
that  upon  that  answer,  if  not  controverted  by  evidence 
on  the  part  of  the  plaintiff,  the  fact  of  fraud  could  not 
be  established.^  If  the  answer  should  not  be  fiill  in 
all  material  points,  the  Court  may  presume,  that  the 
fact  of  fraud  may  be  capable  of  proof  in  the  point  not 
fully  answered ;  and  may  therefore  not  deem  the  an* 
swer  sufficient  to  support  the  plea  as  conclusive ;  and, 
therefore,  may  overrule  the  plea  absolutely,  or  only  as 
an  immediate  bar,  saving  the  benefit  of  it  to  the  hear- 


1  Mitf.  Eq.  PI.  by  Jefemy,  399,  300;  Bogttdus  v.  Trinity  Chuieh,  4 
Paige,  R.  178. 
*«  Ibid. 

9  Mitf.  £q.  PI.  by  Jeremy,  S44. 
*  Ibid. 
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ing  of  the  cause.^  But  although  the  answer  may  be 
deemed  sufficient  to  support  the  plea  upon  argument, 
the  plaintiff  may  except  to  the  answer,  if  he  conceives 
it  not  to  be  so  full  to  all  the  charges,  as  to  be  free 
from  exception ;  or,  bj  amending  his  Bill,  he  may  re- 
quire an  answer  to  any  matter,  which  may  not  have 
been  so  extensively  stated,  or  interrogated  to,  as  the 
case  would  warrant ;  or  to  which  he  may  apprehend, 
that  the  ai]^wer,  although  iiill  in  terms,  may  have  been 
in  effect  evasive.' 

^  692.  It  has  been  already  stated,  in  considering  the 
nature  of  demurrers,  that  a  demurrer  cannot  be  good 
in  part,  and  bad  in  part ;  although  one  cause  of  demur- 
rer assigned  may  be  good,  and  the  others  not.'  But 
the  same  principle  does  not,  as  has  been  elsewhere 
suggested,  apply  to  a  plea ;  for  a  plea  may  be  bad  in 
part,  and  not  in  the  whole.^  Thus,  for  example,  if  a 
plea  covers  too  much,  the  Court  will  allow  it  to  stand 
for  the  part,  which  it  properly  covers.*^ 

^  693.  But  a  plea,  like  a  demurrer,  may  be  either 
to  the  whole  Bill,  or  to  a  part  only  of  the  Bill.  If  it 
does  not  go  to  the  whole  Bill,  it  should  (as  we  have 
already  seen)  definitely  and  exactly  express,  to  what 
parts  it  does  extend.^  And  if  one  defence  is  made  by 
the  answer,  and  another  defence  by  the  plea,  the  plea 
will  be  ordered  to  stand  for  an  answer.     And,  indeed. 


1  Mitf.  Eq.  PL  by  Jeremy,  244,  245. 
9  Ibid. 

3  Ante,  §  443 ;  Cooper,  £q.  PL  US,  115, 231 ;  Huggins  v.  York  Build- 
iDgs  Company,  2  Atk.  44 ;  Dormer  v.  Fortescue,  2  Atk.  284 ;  Mitf.  Eq. 
PL  by  Jeremy,  214  and  notes ;  Beames,  PL  in  Eq.  49. 

4  Cooper,  Eq.  PL  231 ;  Duncalf  v.  Blake,  1  Atk.  53  ;  Hoggins  v.  York 
Buildings  Company,  2  Atk.  44  ;  Ante,  §  443. 

^  Dormer  «.  Fortescue,  2  Atk.  284 ;  Beames,  PL  in  Eq.  44, 45 ;  French 
V.  Shotwell,  20  John.  R.  668 ;  S.  C.  5  John.  Ch.  R.  555 ;  Kirkpatrick  v. 
White,  4  Wash.  Cir.  R.  595. 

6  Ante,  §  659. 
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whenever  a  plea  is  to  the  whole  of  the  Bill,  if  it  is  a 
bar  at  all,  an  answer  to  any  part  of  the  Bill  overrules 
the  plea.^  If  a  plea  is  to  the  whole  of  the  Bill,  but 
does  not  extend  to,  or  cover  the  whole,  the  plea  is 
bad.*  As,  where  a  Bill  of  foreclosure  was  filed  of  a 
messuage  and  forty  acres  of  land ;  and  the  defendant 
pleaded  an  absolute  title  in  himself,  and  averred,  that 
the  premises  consisted  of  a  messuage  and  tenement  ; 
and  that  they  were  the  same,  which  were  meant  by 
the  Bill ;  the  Court  overruled  the  plea,  because  it  could 
not  be  considered  as  relating  to  the  forty  acres ;  though 
it  was  insisted,  that  the  word  "  tenement "  might  re- 
late to  any  land,  and  that  the  averment  of  identity  was 
a  fact  traversable,  which  the  defendant  was  bound  to 
prove.' 

^  694.  As  to  the  form  of  a  plea,  it  is,  like  a  demur- 
rer, always  prefaced  by  a  protestation  against  any 
confession  or  admission  of  the  facts  stated  in  the  Bill. 
But  the  only  use  of  this  seems  to  be  to  prevent  any 
conclusion  in  another  suit ;  because,  for  the  purpose  of 
deciding  the  validity  of  the  plea,  the  Bill,  so  far  as  it  is 
not  contradicted  by  the  plea,  is  admitted  to  be  true.* 
After  the  protestation,  the  defendant  always  states  in 
the  plea  the  extent  to  which  it  goes ;  as  whether  it  is 
to  the  whole  Bill,  or  to  part  only  of  the  Bill ;  and  in 
that  latter  case,  to  what  part  it  is  intended  to  apply.* 

1  Cooper,  Eq.  PL  229;  Mitf.  Eq.  PL  by  Jeremy,  294,  295.  The  va- 
lidity of  a  plea  must  be  tried  with  reference  to  the  charges  in  the  Bill, 
and  not  by  the  interrogatory  part.  Clayton  ».  Earl  of  Winchelaea, 
3  Younge  &  Coll.  683 ;  Id.  426;  Ante,  §  28,  36 ;  Milligan  ».  Milledge, 
3  Cranch,  R.  280. 

2  Cooper.  Eq.  PL  229,  230 ;  Wedlake  v.  Hutton,  3  Anst.  636;  Beames, 
PL  in  Eq.  41,  42,  43 ;  Anon.  3  Atk.  70 ;  Broom  v.  Honley,  Mosel.  R. 
40;  Salkeld  v.  Science,  2  Ves.  107;  Hare  v.  Duppa,  1  Yes.  &  Beam.  611. 

3  Ibid. 

4  Beames,  PL  in  Eq.  46,  47. 
^  Ibid. ;  Ante,  $  659. 
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In  the  next  place  follows  the  substance  of  the  plea,  or 
matter  relied  upon,  as  an  objection  to  the  jurisdiction  of 
the  Court,  or  to  the  person  of  the  plaintiff  or  of  the 
defendant,  or  in  bar  of  the  suit,  together  with  such 
averments,  as  are  requisite  and  necessary  to  support  it. 
The  conclusion  of  the  plea  is  a  repetition,  that  the 
matters  so  offered  are  relied  upon,  as  an  objection  to 
the  jurisdiction,  or  to  the  person  of  the  plaintiff  or  of 
the  defendant,  or  in  bar  of  the  suit ;  prajdng  the  judg- 
ment of  the  Court,  whether  the  defendant  ought  to  be 
compelled  to  make  any  further  or  other  answer  to  the 
Bill,  or  to  the  part  of  it,  to  which  the  plea  is  offered.^ 


^  BeameB,  PI.  in  Eq.  46,  47.  Mr.  Beames,  in  speaking  upon  the  sub- 
ject of  the  formal  oonclnsion  of  pleas,  says ;  '*  It  may  not,  perhaps,  be  use- 
less to  observe,  that,  at  law,  pleas  to  the  jurisdiction  generally  conclude 
by  pra3ring  judgment,  whether  the  Court  will  take  further  cognizance  of 
the  matter,  whilst  pleas  to  the  person  conclude,  either  by  praying  judg- 
ment, if  the  plaintiff  ought  to  be  answered  his  Bill,  and  that  it  may  be 
quashed,  or  by  praying  judgment  of  the  Bill,  writ,  or  count,  (as  the  case 
may  be,)  and  that  the  same  may  be  quashed.  And  special  pleas  in  bar 
conclude  by  praying  judgment,  i£  the  plaintiff  ought  to  have,  or  maintain 
his  action.  I  have  endeayoured,  by  consulting  many  of  the  old  books  of 
practice,  to  ascertain,  i^hether  any  considerable  nniformity  or  precision 
preTailed  in  the  conclusion  of  pleas  in  Equity.  Some  of  the  old  forms  of 
pleas  to  the  jurisdiction  conclude,  by  praying  the  judgment  of  the  Court, 
whether  it  would  hold  plea  npon,  and  enforce  the  defendant  to  answer 
the  BiU  for  the  cause  aforesaid,  wherein  the  defendant  submits  to  the'  order 
of  the  Court;  whilst  other  precedents,  with  less  precision,  demand  judg- 
ment of  the  Court,  whether  the  defendant  shall  be  oompeUed  to  make  any 
farther  answer.  The  form  of  pleas  in  Equity  to  the  person  are  tolerably 
uniform  in  concluding,  by  praying  judgment  of  the  Court,  whether  the 
defendant  shall  be  compelled  to  make  any  farther  answer,  during  the  ex- 
istence of  the  disability  pleaded.  The  precedents  of  pleas  in  Equity  in 
bar  generally  conclude,  with  pleading  the  matter  set  up  in  bar  of  the  dis- 
covery and  relief,  or  the  discovery,  &c.,  as  the  case  may  be,  and  usually 
demand  the  judgment  of  the  Court,  whether  the  defendants  shall  be  com- 
pelled to  make  any  further  answer  to  the  complainant's  Bill,  praying  to  be 
dismissed  with  costs :  a  prayer,  that  is  sometimes  added,  and  sometimes 
omitted.  But  pleas  in  bar,  according  to  the  old  books,  do  not  always  state, 
that  the  matter  is  pleaded  *  tn  bar.^  If,  indeed,  there  be  any  point  of  form, 
in  which  pleas  of  all  descriptions  may  be  said,  with  respect  to  their  con- 

£Q.    PL.  84 
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^  695.  WheB  an  answer  acccunpaiiies  a  {dea,  in  or- 
der to  support  it,  it  is  prefaced  with  an  averment,  that 


•luaioD,  and  tha;t,  with  rery  Ssw  ezoeptiois,  to  oonoar,  It  will  be  Ibniid  to 
be  io  demanding  the  judffmdnt  of  the  Coqzty  whether  the  defendaot  ehaU 
make  any  farther  or  other  answer,  —  a  part  of  the  plea  peculiarly  appli- 
cable to  ito  natare  as  a  defence  in  a  Court  of  Equity,  where  it  professedly 
brings  forward,  as  we  have  aheady  had  occaaon  to  xemaik,  a  sebstantive 
ground,  why  the  defendant  should  not  answer.  There  are,  I  apprehend, 
but  few  cases  in  the  books  relative  to  the  conclusion  of  pleas  in  Equity. 
In  Randolph  v.  Randolph,  an  early  case,  Mr.  Baron  Parker  considered  a 
plea  defective,  because  the  defendant  'did  net  avei  it  in  the  eooeluioB,' 
a  form,  that  some  of  the  old  pleas  observe,  but  others  disregard.  In  Ali- 
son V.  Sharpley,  a  defendant  pleaded  an  administration  granted  of  the 
goods  within  the  province  of  York,  the  btestote  having  died  possessed  of 
personal  estate  in  the  province  of  Cantorbury,  as  well  as  in  that  of  York ; 
and  the  plea  '  concluded  generally,'  demanding,  *  whether  the  defendant 
ought  to  make  answer  to  any  mattor  contained  in  the  Bill  in  any  other 
manner.*  The  Court  considered  the  plea  to  be  good,  as  iar  as  it  applied 
to  the  personal  estate  in  the  province  of  York,  *  and  they  were  deady  of 
opinion,  that  the  conclusion  extended  to  make  it  a  plea  to  the  whole  Bill, 
though  the  matter  of  the  plea  was  special,  and,  therefore,  that,  as  to  what 
was  not  contained  in  the  plea,  the  defendant  ought  to  answer,  and  so  it 
was  awarded.'  Neither  of  these  cases  can  be  eonsidered  as  decisive  of 
the  question  raised  in  Menewether  v.  Mellish.  In  that  case,  the  Court 
says ;  *  The  question  is  reduced  to  the  point  of  form,  as  to  the  condusioii 
of  the  plea,  whether  it  is  sufficient  to  say,  the  defendant  ought  not  to  be 
called  upon  for  a  ferther  answer,  or  whether,  as  at  law,  the  plea  ought  to 
state,  that  additional  parties  are  necessary,  naming  them.*  I  should  ap- 
prehend, that  these  are  two  pefectly  distinct  questions,  and  that  a  plea 
may  be  right  in  respect  to  one,  and  bad  as  to  the  other.  The  plea  at  hna, 
in  the  body  of  it,  states  the  parties  by  name,  who  have  been  omitted ; 
and  the  case  in  Mosely,  though  not  a  decision,  goes  some  way  towards 
showing,  that  the  plea  in  Equity  should  state  the  parties  omitted,  if  not 
by  name,  as  in  Fawkes  v,  Pratt,  at  least  generally .  If  that  statement  be 
necessary,  it  forms  part  of  the  body  of  the  plea,  which,  if  the  ohisotioa 
raised  in  Merrewether  «.  MeUish,  as  to  the  conclusion,  can  be  substan- 
tiated, may  still  be  defective  in  the  oonclusioii.  How  far  that  objection  is 
sound,  the  reader  must  decide,  as  it  merely  remains  to  add,  that  the  Court, 
after  blending  the  two  questions,  held  the  plea  in  that  case  informal,  bni 
gave  leave  to  amend  it."  Beames,  PL  in  Eq.  48-51 ;  MenewethiBr  v. 
Biellish,  13  Yes.  436.  The  following  form  is  given  in  Yanheythuysen's 
Equity  Draftsman,  pp.  444,  446,  aa  the.  form  of  a  pure  negative  plea. 
*^  This  defendant,  by  protestotion  to  all  the  discovery  and  relief  sought  aad 
|»ayed  by  the  eomplainaot's  said  Bill,  itc,  he,  this  defendant,  doth  plead, 
and  for  plea  he  aaith,  that  h%  this  dafeiMfaioli,  is  not  ezecntor  or  admiaift- 
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the  defendant  does  not  thereby  -waive  his  plea,  bat 
wholly  relies  thereon.^  So,  where  the  plea  is  not  to 
the  whole  of  the  Bill,  but  only  to  a  part,  the  answer  is 
commenced  with  the  same  fnxitestation  against  a  waiv- 
er of  the  plea,  and  with  a  declaration,  that  it  is  in- 
tended to  be  only  in  answer  to  the  rest  of  the  Bill,/ 
not  covered  by  the  plea.' 

§  696.  A  plea  is  filed,  like  a  demunrer,  in  the  prop- 
er office ;  and  (deas  in  bar  of  matters  in  pais  must  be 
upon  oath  of  the  defendant.  But  pleas  to  the  jurisdic- 
tion of  the  Court,  or  to  the  disability  of  the  person  of 
the  plaintiff,  or  pleas  in  bar  of  any  matter  of  record,  or 
of  matters  recorded,  or  as  of  record,  in  the  Court  it- 
self, or  in  any  other  Court,  need  not  be  upon  oath.' 

^  697.  If  the  {daintifi*  conceives  a  plea  to  be  defec-* 
dve  in  point  of  form,  or  of  substance,  he  may  take 
the  judgment  of  the  Court  upon  its  sufficiency.  And, 
if  the  defendant  is  anxious  to  have  the  pomt  determin* 
ed,  he  may  also  take  the  same  proceeding.^    Upon 


trator  in  the  Bill  mentioned,  or  the  legal  repreeentatiTe  of  the  said  B., 
which  said  repiesentatiYe  or  representatiyes  oaght  to  be  made  party  or 
parties  to  the  eomplainant's  said  Bfll,  as' this  defendant  is  advised.  All 
which  matters  and  things  this  defendant  avers  to  be  troe^  and  pleads  the 
same  to  the  said  Bill,  and  humbly  demands  the  judgment  of  this  honora- 
ble Court;  and  humbly  prays  to  be  dismissed,  with  his  reasonable 
eosts,"  Si>c. 

1  Cooper,  Eq.  PI.  S3I ;  Mttf.  £q.  PI.  by  Jeremy,  300,  301.  The  for* 
mal  beginning  of  an  answer  accompanying  a  plea,  is  as  fellows  ^  —  <<  And 
this  defendant,  not  waiving  his  said  plea,  but  wholly  relying  and  insisting 
thereon,  and  in  aid  and  euppett  thereof,  for  ans^ver  to  the  residue  of  the 
complainant's  Bill  net  heiein  before  pleaded  unto,  or  so  much  thereof  as 
he,  this  defendant,  is  advised  is  in  any  case  material  or  necessary  for  him 
to  make  answer  to,  he  answereth,  and  saith,  that,"  Ac.  &c.  <*  And  he 
denies  all  combination,*'  d&e.  Ac.  &c.  Vanheythuysen,  Eq.  Dratenan, 
440,  443. 

>Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  30t ;  Cooper,  Eq.  PL  331,  S30. 

4  Ibid. 
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argument  of  a  plea,  k  may  either  be  allowed  simply  ; 
or  the  benefit  of  it  may  be  *saved  to  the  hearing ;  or  it 
may  be  ordered  to  stand  for  an  answer.^  •  In  the  first 
case,  the  plea  is  determined  to  be  a  full  bar  to  so 
much  of  the  Bill,  as  it  covers,  if  the  matter  pleaded, 
^th  the  averments  necessary  to  support  it,  are  true.' 
If,  therefore,  a  plea  is  allowed  upon  argument ;  or  if 
the  plaintiff*  without  argument  thinks  it,  although  good 
in  form  and  substance,  not  true  in  point  of  fact ;  he 
may  take  issue  upon  it,  and  proceed  to  disprove  the 
facts,  upon  which  it  is  endeavoured  to  be  supported. 
For,  if  the  plea  is,  upon  argument,  held  to  be  good ; 
or  the  plaintiff'  admits  it  to  be  so  by  replying  to  it ;  the 
truth  of  the  plea  is  the  only  subject  of  question  remain- 
ing, so  far  as  the  plea  extends ;  and  nothing  but  the 
matters  contained  in  the  plea,  as  to  so  much  of  the  Bill, 
as  the  plea  covers,  is  in  issue  between  the  parties.' 
If,  therefore,  issue  is  thus  taken  upon  the  plea,  the  de- 
fendant must  prove  the  facts  it  suggests.  If  he  fails 
in  this  proof,  so  that,  at  the  hearing  of  the  cause,  the 
plea  is  held  to  be  no  bar,  and  the  plea  extends  to  the 
discovery  sought  by  the  Bill,  the  plaintiff*  is  not  to  lose 
the  benefit  of  that  discovery ;  but  the  Court  will  order 
the  defendant  to  be  examined  on  interrogatories,  to 
supply  the  defect.  But,  if  the  defendant  proves  the 
trudi  of  the  matter  pleaded,  the  suit,  so  far  as  the  plea 
extends,  is  barred ;  even  though  the  plea  is  not  good, 
either  in  point  of  form  or  of  substance.^  Therefore, 
where  a  defendant  pleaded  a  purchase  for  a  valuable 
consideration,  and  omitted  to  deny  notice  of  the  plain- 


1  Mitf.  Eq.  PI.  by  Jeremy,  301,  303 ;  Ante,  (  693. 
s  Ibid. 

9  Ibid. ;  Hughes  «.  Blake,  6  Wheat.  R.  463 ;  The  State  of  Rhode  bl- 
and V.  The  State  of  Maaeaehnsetta,  U  Peters,  R.  910,  967. 
«  Biitf.  Eq.  PI.  by  Jeremy,  309 ;  Haghea  9.  Blake,  6  Wheat.  R.  463. 
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tiff's  tide,  and  the  plaintiff  replied ;  it  was  determined, 
that  the  plea,  although  irregular,  had  been  admitted  by 
the  replication  to  be  good ;  and  that  the  fact  of  notice 
not  being  in  issue,  the  defendant,  proving  what  he 
had  pleaded,  was  entitled  to  have  the  Bill  dismissed.^ 

^  698.  If,  upon  argument,  the  benefit  of  a  plea  is 
saved  to  the  hearing,  it  is  considered,  that  so  far  as 
appears  to  the  Court,  it  may  be  a  defence ;  but  that 
there  may  be  matter  disclosed  in  evidence,  which 
would  avoid  it,  supposing  the  matter  pleaded  to  be 
stricdy  true ;  and  the  Court,  therefore,  will  not  pre- 
clude the  question.' 

^  699.  When  a  plea  is  ordered  to  stand  for  an  an- 
swer, it  is  merely  determined,  that  it  contains  matter, 
which  may  be  a  defence,  or  part  of  a  defence ;  but 
that  it  is  not  a  full  defence ;  or,  that  it  has  been  infor- 
mally offered  by  way  of  plea ;  or  that  it  has  not  been 
properly  supported  by  an  answer,  so  that  the  truth  of  it 
is  doubtful.'  For,  if  a  plea  requires  an  answer  to  sup- 
port it,  upon  argument  of  the  plea  the  answer  may 
be  read  to  counterprove  the  plea ;  ^  and  if  the  defend- 


1  Mitf.  £q.  PL  by  Jeremy,  301  -  303 ;  Cooper,  Eq.  PI.  333,  333 ;  Har- 
lis  V.  Ingledew,  3  P.  Will.  94,  05 ;  Bogardna  v.  Tniiity  Chuich,  4  Paige, 
R.  178. 

3  Mitf.  £q.  PI.  by  Jeremy,  303 ;  Cooper,  Eq.  PI.  833.  Mr.  Cooper 
baa  atated  tbe  piopoaitioD  in  the  text  aomewhat  more  at  large.  "  When," 
aaya  he,  *'  the  benefit  of  the  plea  ia  aaved  to  the  hearing,  the  dedaion  of 
the  canae  doea  not  reat  upon  the  truth  of  the  matter  of  the  plea ;  bat  the 
plaintiff  may  avoid  it  by  other  matter,  which  he  ia  at  liberty  to  adduce. 
Bat  if  a  plea  ia  ordered  to  atand  for  an  anawer,  it  ia  then  conaidered 
merely  aa  matter,  which  may  conatitnte  a  defence  in  whole  or  in  part, 
but  that  it  ia  not  a  foU  defence,  even  thongh  the  plaintiff  ahould  not  pro- 
dace  new  matter  to  obviate  it.  At  leaat,  the  diacnaaion  of  the  qneation 
of  the  efficacy  ia  not  precluded  by  auch  an  ordery  but  only  the  mode  of 
defence  haa  been  determined  to  be  informal  and  improper."  Gilb.  For. 
Aom.  64. 

3  Blitf.  Eq.  PI.  by  Jeremy,  303 ;  Otcutt  v.  Orma,  3  Paige,  R.  459. 

4  Ante,  ^  690. 
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ant  appears  not  to  have  sufficiently  supported  his  plea 
by  his  answer,  the  plea  must  be  overruled,  or  ordered 
to  stand  for  an  answer  only.^  A  plea  is  usually  ordered 
to  stand  for  an  answer,  where  it  states  matter,  which 
may  be  a  defence  to  the  Bill,  although  perhaps  not 
proper  for  a  plea,  or  informally  pleaded.  But  if  a  j^ea 
states  nothing,  which  can  be  a  defence,  it  is  merely 
overruled.'  If  a  plea  is  ordered  to  stand  for  an  an- 
swer, it  is  allowed  to  be  a  sufficient  answer  to  so  much 
of  the  Bill,  as  it  covers,  unless,  by  the  order,  liberty 
is  given  to  except.^  But  that  liberty  may  be  qualified, 
so  as  to  protect  the  defendant  from  any  particular  dis- 
covery, which  he  ought  not  to  be  compelled  to  make. 
And,  if  a  plea  is  accompanied  by  an  answer,  and  is 
ordered  to  stand  for  an  answer,  without  liberty  to  ex-  * 
cept,  the  plaintiff  may  yet  except  to  the  answer,  as 
insufficient  to  the  parts  of  the  Bill,  not  cov^ered  by  the 
plea.^  If  a  plea,  accompanied  by  an  answer,  is  allow- 
ed, the  answer  may  be  read  at  the  hearing  of  the 
cause  to  counterprove  the  plea.* 

^  700.  There  are  some  pleas,  which  are  pleaded 
with  such  circumstances,  that  their  truth  cannot  be 
be  disputed ;  and  others,  being  pleas  of  matter  of  feet, 
the  truth  of  which  may  be  immediately  ascertained  by 
mere  inquiry,  it  is  usually  referred  to  one  of  the  Mas- 
ters of  the  Court  to  make  the  inquiry*  These  pleas, 
therefore,  are  not  usually  argued.  Thus,  jdeas  of  out- 
lawry, or  of  excommunication,  being  always  pleaded 

I  ■         I      ■   ■  I    I      ■        I  I  I  -i^»»^       I  II  I     i»»^^^  ■     ^-^— ^C^— ^i^^»^  I  I  I  ,^^»— ^.^— i^i^^— ^.—  ■« 

1  Mitf.  Eq.  PL  by  Jeromy,  303 ;  HUdywd  v.  Greaiy ,  3  Adc.  304. 
»  Mitf.  Eq.  Pi.  by  Jeremy,  303. 

3  Mitf.  Eq.  PI.  by  Jevemy,  304;  SeUoD  «.  Leawn,  3  P.  Will.  989) 
Maitknd  v.  Wilson,  3  Atk.  814 ;  Oreatt  v.  Omia,  3  Pttige,  R.  450;  Lesr 
eroft  V.  Dempsey,  4  Paige,  R.  134. 

4  Mitf.  Eq.  PI.  by  Jeiemy,  304. 

9  Mitf.  Eq.  PI.  by  Jeremy,  303,  304  ;  Coopw,  Bq.  PL  333;  Sooer  v. 
De  Meyer,  2  Paige,  R.  574;  Ante,  (690. 
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sub  sigiUoj  the  truth  of  the  fact  pleaded  is  ascertained 
by  the  form  of  pleading ;  and  the  suit  is  consequently 
delayed,  until  the  disability  shall  be  removed ;  unless 
the  plaintiff  can  show,  that  the  plea  is  defective  in 
form  ;  or,  that  it  does  not  apply  to  the  particular  case ; 
and  for  these  purposes  he  may  have  the  plea  argued.^ 
Pleas  of  a  former  decree,  or  of  another  suit  depending, 
are  generally  referred  to  a  Master  to  inquire  into  the 
fact ;  and  if  the  Master  reports  the  fact  true,  the  Bill 
stands  instantly  dismissed,  unless  the  Court  otherwise 
orders.  But  the  plaintiff  may  except  to  the  Master's 
report,  and  bring  on  the  matter  to  be  argued  before  the 
Court.  And  if  he  conceives  the  plea  to  be  defective, 
in  point  of  form,  or  otherwise,  independent  of  the 
mere  truth  of  the  fact  pleaded,  he  may  set  down  the 
plea  to  be  argued,  as  in  the  case  of  pleas  in  general.^ 
^701.  Pleas  also  may  in  some  cases  be  amended  ; 
as  where  there  has  been  an  evident  slip  or  mistake, 
and  the  material  ground  of  defence  seems  to  the  Court 
to  be  good.  Yet  the  Court  always  expects  to  be  told 
precisely,  what  the  amendment  is  to  be,  and  how  the 
slip  happened,  before  it  will  allow  the  amendment  to 
take  place.  The  defendant  will  also  be  tied  down  to 
a  short  time  in  which  to  amend*^  And  in  a  case,  in 
which  a  plea  seemed  incapable  of  amendment,  the  de- 
fendant had  leave  to  withdraw  his  plea,  and  to  plead 
de  novo  in  a  fortnight.^  Where  a  plea  is  clearly  good 
in  substance,  but  is  objectionable  in  point  of  form,  as 
not  concluding  either  in  bar,  or  otherwise,  leave  will 
sometimes  be  given  to  amend  the  plea.^ 

I  Mitf.  £q.  PI.  by  Jeremy,  304, 305. 

»  Ibid. 

'  Cooper,  Eq.  PI.  334 ;  NewmaD  9.  WalliB,  S  Bro.  Ch.  R.  143,  147 ; 
Menewetherv.  Mellbh,  13  Yes.  435,430 ;  Mitf.  Eq.  PI.  by  Jeremy,  881, 
note;  Id.  384,  note. 

4  find.  5  Ibid. 
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CHAPTER  XIV. 


PLEAS    TO    RELIEF. 


^  702.  Haying  stated  these  considerations  applica- 
ble to  pleas  in  general,  we  shall  now  proceed  to  the 
examination  of  the  different  sorts  of  defences,  which 
either  may  be,  or  must  be,  insisted  upon  by  way  of 
plea.  We  have  already  had  occasion  to  notice,  that 
some  matters  of  defence  can  only  be  taken  by  demur- 
rer ;  some  only  by  plea ;  others  again  only  by  answer ; 
and  others  again  may  be  taken  in  either  mode,  where 
they  go  to  the  Yery  substance  of  the  Bill,  and  the 
Equity  asserted  in  it.^ 

^  703.  In  our  subsequent  inquiries  respecting  the 
different  kinds  of  defences,  which  may  be  taken  by 
plea,  the  same  method  will  be  obserYed,  as  has  been 
already  pursued  in  regard  to  demurrers.'  In  the  first 
place,  then,  we  shall  consider  the  appropriate  pleas,  as 
matters  of  defence,  to  original  BUls;  and  next,  those 
to  Bills  not  original. 

^  704.  Original  Bills,  so  far  as  the  present  inquiries 
are  concerned,  are  either  Bills  praying  for  relief,  or 
Bills  not  praying  for  relief.  A  plea  may  either  be  to 
the  relief,  or  to  the  discoYery,  or  to  both.  If  the  plea  is 
good  to  the  relief,  it  is  (as  we  haYe  already  seen)  held 
in  England  (perhaps  it  is  or  may  be  difierent  in  Amer- 
ica*) to  be  good  to  the  discoYery  also  sought  by  the 


1  Ante,  4  439,  668,  note,  647 ;  fiditf.  £q.  PI.  by  Jeremy,  933,  934 ; 
Cooper,  £q.  PL  936;  Cosine  v.  Graham,  3  Paige,  R.  177. 
«  Ante,  $  440,  466. 
9  Ante,  I  319,  441 ;  Poat,  $  761,  note. 
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Bni ;  in  like  manner  as  a  demurrer,  which  is  good  to 
the  relief,  is  held  to  be  good  to  the  discovery.*  If,  how- 
ever, instead  of  a  plea  to  the  relief  and  discovery  in 
such  a  case,  the  defendant  puts  in  a  plea  to  the  relief 
only,  he  professes  that  he  will  give  the  discovery,  and 
he  must  give  it.* 

^  705.  First,  then,  let  us  consider  those  pleas,  which 
constitute  an  appropriate  defence  to  Bills  for  relief. 
These  may  be  divided  into  four  kinds.  ( 1 .)  Pleas  to 
the  jurisdiction ;  (2.)  Pleas  to  the  person ;  (3.)  Pleas 
to  the  frame  or  form  of  the  Bill;  (4.)  Pleas  in  bar  to 
the  Bill.' 

1  Ante,  ^  312  and  note,  §  545,  646;  Cooper,  Eq.  PI.  117,  236. 

'  King  V.  Heming,  9  Sim.  R.  59. 

3  Mr.  Beamen  (PI.  in  Eq.  53)  has  propoeed  a  similar  classification. 
"  We  should  ohaerre,"  says  he,  "  that  pleas  in  Equity  haTe  generally 
heen  classed  under  three  heads  ;  1st,  to  the  jurisdiction  ;  2dly,  to  the  per- 
son of  the  plaintiff  or  defendant;  and  3dly,  in  bar :  whilst  pleas  at  law 
hare  been  usually  arranged  under  five  heads ;  1st,  to  the  jurisdiction ; 
2dly,  to  the  person  of  the  plaintiff  or  defendant;  3dly,  to  the  count ;  4thly. 
to  the  writ ;  and  5thly,  in  bar,  or  to  the  action.  And,  as  each  subsequent 
plea  at  law  abandons  the  preceding  plea,  if  the  order  of  pleading  be  in- 
verted, the  defendant  loses  the  advantage  of  the  plea,  which  he  had  an 
anterior  right  to ;  for  ordine  placitandi  servato^  servatvr  et  jus.  It  is  not, 
perhaps,  absolutely  necessary  to  consider,  whether  there  are  any  pleas  in 
Equity,  which  correspond  in  strictness  with  pleas  to  the  count,  or  pleas  to 
the  writ,  or  whether  there  are  not  some  demurrers  in  Elquity,  which  are 
analogous  in  principle  to  such  pleas  at  law.  But  the  distribution  of  all 
pleas  in  Equity  just  alluded  to,  is  certainly  not  correct ;  and  the  conse- 
quence of  that  distribution  has  been,  that  some  pleas  in  Equity,  which 
unquestionably  could  not,  with  propriety,  be  described  as  falling  under 
either  of  these  three  heads,  haye  been  thrust  into  one  or  other  of  them.  In 
the  present  work,  therefore,  although  the  three  heads,  under  which  pleas 
have  been  generally  arranged,  will  be  adopted  as  classes  of  distribution, 
another,  or  fourth  class,  will  be  added  to  them,  namely,  of  pleas  not 
properly  falling  under  any  of  those  three  heads,  and  which,  for  the  sake 
of  distinction,  may  be  termed  pleas  to  the  Bill.  And  as  such  pleas  to  the 
Bill  are  both  analogous  and  equivalent  to  pleas  in  abatement  at  law,  they 
will  be  discussed  after  pleas  to  the  person,  and  previously  to  pleas  in  bar 
to  the  relief."  Lord  Redesdale  has  included  the  two  last  classes  under 
the  head  of  pleas  in  bar.  (Mitf.  Eq.  PI.  by  Jeremy,  219,  220.)  But  Mr. 
Beames's  division  is  manifestly  more  comet. 

EQ.    PL.  86 
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^  706.  Those  pleas,  which  are  commonly  termed 
pleas  to  the  jurisdiction  of  the  Court,  do  not  dispute 
the  rights  of  the  plaintiff  in  the  subject-matters  of  the 
suit,  or  that  they  are  fit  ol^ects  of  the  cognizance  of  a 
Court  of  Equity ;  but  simply  assert,  that  the  Court  of 
Chancery  is  not  the  proper  Court  to  take  cognizance 
of  those  rights.^  Pleas  to  the  person  o(  the  plaintiff, 
also,  do  not  dispute  the  validity  of  the  rights,  which 
are  made  the  subject  of  the  suit ;  but  they  object  to  the 
plaintiff,  that  he  is  by  law  disabled  to  sue  in  a  Court  of 
Justice ;  or,  that  be  cannot  institute  a  suit  alone ;  or, 
that  he  is  not  the  person  he  pretends  to  be ;  or,  that  he 
does  not  sustain  the  character  he  assumes.^  Pleas  in 
bar  are  commonly  described  (as  has  been  already  sug- 
gested) as  allegations  of  foreign  matter,  whereby,  sup- 
posing the  Bill,  as  far  as  it  is  n6t  contradicted,  to  be 
true ;  yet  the  suit,  or  the  part  of  it,  to  which  the  plea 
extends,  is  barred.'  This  description  is  plainly  appli- 
cable only  to  what  are  called  pure  pleas.  In  our  sub- 
sequent inquiries,  the  other  class  of  pleas  in  bar  (pleas 
not  pure)  will  be  equally  included/ 

^  707.  This  classification  of  pleas  bears  a  strong 
analogy  to  that,  which  is  known  in  the  Civil  Law.  In 
that  law,  exceptions  (the  nature  and  definition  of  which 
have  been  already  stated*)  were  commonly  divided 
into  two  kinds,  dilatory,  and  peremptory.  Exceptianes 
aut  perpetuie  et  perenyptoriiB  sunt,  aut  temporcUes  et 
dilatoruB.  Peremptory  exceptions  were  a  perpetual 
bar.     PerpettUB  atque  peremptoruB  suntj  qum  semper  lo- 


1  Mitf.  Eq.  PI.  by  Jeremy,  S81 ;  Beames,  PI.  in  £q.  56  -  (M>. 
s  Ibid. 

3  MitfL  Bq.  PI.  by  Jeremy,  291. 

4  Wlgnm  on  Points  of  Diboov.  35,  37,  40,  45,  50,  1st  edit. ;  Id.  57  -  78, 
3d  edit. 

9  Dig.  Lib.  44,  tit.  1, 1. 3 ;  Ante,  $  650. 
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cum  habent  nee  evitari  possunt.^  Dilatory  exceptions 
were  those,  which  were  temporary  in  their  nature  and 
operation.  Temparales  atque  dUataruB  svnty  qtUB  non 
semper  locum  habent^  sed  evitari  possunt.*  But  the 
more  exact  division  of  exceptions  is  into  three  kinds ; 
(1.)  declinatory,  corresponding  to  our  pleas  to  the  ju- 
risdiction ;  (2.)  dilatory,  corresponding  to  our  pleas  to 
the  person ;  and  ( 3.)  peremptory,  corresponding  to  our 
pleas  in  bar;  Qu(b  perimunt  jus  actorish  The  two 
former  were  always  put  in  before  the  suit  was  put  in 
contestation,  ante  litem  contestaiam;  for  they  were  be- 
fore the  praetor,  as  reasons,  why  he  should  not  proceed 
in  the  cause  to  assign  judges  for  its  decision.^ 

^  708.  All  declinatory  and  dilatory  pleas  in  Equity 
are  properly  pleas,  if  not  in  abatement,  at  least  in  the 
nature  of  pleas  in  abatement ;  and,  therefore,  in  gen- 
eral, the  objections,  founded  thereon,  must  be  taken 
ante  litem  contestaiam  by  plea,  and  are  not  available  by 
way  of  answer,  or  at  the  hearing.^    And  it  has  been 


1  Ibid.  1.3;  Ante,  §650. 

9  Dig.  Lib.  i4,  tit.  1,  1.  3.  lo  the  Institutes  we  have  similar  defini- 
tions. AppeUantur  autem  exceptumes  due  perpetwz  e<  peremptorue;  alus 
temporaJes  et  dilataruB,  PerpettuB  et  peremptorily  qua  semper  agerUibus 
obstante  et  semper  rem ,  de  qvA  agitur,  penmurU .  Temporaks^  atque  dilatoritt 
sunt,  qua  ad  tempus  nocent^  et  temporis  dilationem  tribuurU,  Just.  Inst, 
lib.  4,  tit.  13,  §8-10. 

9  Gilb.  For.  Rom.  50,  53 ;  Yoet  ad  Pand.  Lib.  44,  tit.  1,  §  4 ;  Beames, 
PI.  in  Eq.  56,  57. 

*  Gilb.  For.  Rom.  50,  53;  Pothier,  Pandect.  Lib.  44,  tit.  1,  note  (10), 
and  the  passages  there  cited. 

*  See  Gilb.  For.  Rom.  50,  51,  53,  54;  Beam.  PI.  in  Eq.  55-57.  Mr. 
Beames,  (PI.  in  Eq.  57-60,)  speaking  of  pleas  in  Equity  of  a  declina- 
tory and  dilatory  nature,  says ;  "  In  the  Practical  Register,  a  plea  to 
the  person  is  called  a  plea  in  abatement  in  Equity ;  on  which  it  has  been 
remarked,  that  the  propriety  of  this  has  been  much  doubted,  referring  to 
the  passage  in  Mr.  Vesey*s  Reports.  It  is  there  stated,  '  that  the  dis- 
tinction between  pleas  in  abatement,  and  pleas  in  bar,  was  very  little 
known ;  and  that  Lord  Thurlow  had  said,  he  did  not  know,  what  a  plea 
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said,  that  pleas  of  these  several  kinds  may  be  succes- 
sively pleaded,  one  after  another,  in  their  proper  order; 


in  abatemeDt  in  Equity  was.'  The  Practical  Register  certainly  uses  the 
term  plea  in  abatement,  as  a  term  well  known  in  Equity ;  and  it  occqib  is 
a  number  of  other  books,  some  of  which  are  of  considerable  reputation. 
Lord  Hardwicke,  in  the  passages  we  haye  just  quoted,  uses  it  as  fiuniliar 
to  his  hearers.  The  Attorney-General,  in  the  anonjrmous  case  in  Mose- 
ly,  employs  it  in  a  similar  manner.  And,  what  is  more  remarkable.  Lord 
Thurlow  himself  repeatedly  uses  the  term  *  plea  in  abatement,'  in  con- 
tradistinction to  a  plea  in  bar,  in  the  cases  of  Newman  v.  Wallis,  and  Gun 
V.  Prior,  and  acknowledges,  as  strongly  as  language  can  acknowledge, 
the  strong  lines  of  distinction  between  them.  It  has  been  said,  that  a 
plea  in  Equity  to  the  person  ia  more  properly  in  the  nature  of  a  plea  in 
abatement.  It  is  not  necessary  to  discuss  this  distinction;  but  it  may 
merely  be  remarked,  that  Lord  Redesdale,  in  speaking  of  certain  pleas  to 
the  person,  describes  them,  not  as  pleas  in  the  nature  of  pleas  in  abate- 
ment, but  as  pleas  in  abatement  of  the  suit.  If  it  be  necessary  to  add  any 
thing  more  on  this  subject,  it  may  be  obserred,  that  in  a  work  on  plead- 
ing at  law,  pleas  are  thus  described :  '  Plead  are  of  two  sorts,  in  abate- 
ment and  in  bar ;  the  fomler  question  the  propriety  of  the  remedy,  or  le- 
gal sufficiency  of  the  process,  rather  than  deny  the  cause  of  action ;  the 
latter  dispute  the  very  cause  of  action  itself.'  It  is  impossible  to  read 
this  passage,  without  perceiTing,  how  perfectly  applicable  it  is  to  pleas  in 
Equity,  and  how  strongly  appropriate,  as  marking  the  distinction  between 
pleas  to  the  jurisdiction,  to  the  person,  and  to  the  Bill,  and  pleas  in  bar. 
The  three  former  classes,  whilst  they  question  the  propriety  of  the  par- 
ticular remedy,  or  the  suit,  tacitly  concede  the  existence  of  a  cause  of 
suit.  But  the  latter  dispute  the  very  cause  of  suit  itself.  'That  the  mere 
term,  plea  in  abatement,  as  contradistinguished  to  the  term,  plea  in  bar,  is 
not  of  that  familiar  phraseology  in  Courts  of  Equity,  or  in  books  relating 
to  their  pleadings,  as  it  is  at  law,  may  easily  be  conceded.  But  that,  sub- 
stantially speaking,  pleas  in  abatement  are  known  in  Equity,  as  well  as  at 
law,  cannot,  I  think,  successfully  be  disputed.  It  may  be  said,  that  at 
best,  this  is  a  mere  dispute  about  terms ;  and  that  no  material  advantage 
in  the  elucidation  of  the  subject  can  be  derived  from  ascertaining,  whether 
pleas  in  abatement,  in  their  strict  sense,  or  pleas  in  the  nature  of  pleas  in 
abatement,  are  known  in  Elquity.  Perhaps,  that  is  not  quite  so  clear. 
But  it  is  always  of  service  to  encourage  a  free  spirit  of  inquiry,  especially 
upon  the  subject  of  pleas  in  Equity,  concerning  which  so  much  still  re- 
mains to  be  elucidated,  that  it  may  be  said  of  them,  MaxtTna  pars  eorvm^ 
qua  scimus,  est  minima  eorunif  qua  ignoramus.  Thirdly,  those  pleas  in 
Equity,  which  will  be  distinguished  in  the  present  work  by  the  term,  pleas 
to  the  Bill,  do  not  dispute  the  validity  of  the  right  made  the  subject  of  the 
suit ;  nor  contend,  that  generally  the  Court  has  not  jurisdiction  over  it ; 
nor  allege,  that  the  plaintiff  is  under  any  disability  to  sue ;  but  assert,  that 
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that  is  to  saj,  first,  declinatory  pleas ;  secondly,  dila- 
tory pleas;  and,  thirdly,  pleas  in  bar.^  For,  it  has 
been  said,  that  although  no  man  shall  be  permitted  to 
plead  two  dilatories  at  several  times,  nor  several  bars ; 
because  he  may  plead  them  all  at  once ;  yet,  after  a 
plea  to  the  jurisdiction,  he  may  be  admitted  to  plead  in 
bar ;  because  it  }s  consistent  with  those  pleas  to  plead 
in  bar  at  the  same  time.' 

^  709.  In  the  consideration  of  demurrers  to  Bills  of 
Relief,  we  have  had  occasion  to  treat  of  most  of  the 
objections,  which  may  be  taken  as  a  defence  by  way 
of  plea,  whether  they  are  declinatory,  or  dilatory,  or 
peremptory.  It  has  been  remarked,  that  the  objections 
to  the  relief  sought  by  an  original  Bill,  which  can  be 
taken  advantage  of  by  way  of  plea,  are  nearly  the 
same  as  those,  which*  may  be  the  object  of  demurrer. 
But  they  are  rather  more  numerous;  because  a  de- 
murrer can  extend  to  such  only  as  appear  on  the  face 
of  the  Bill  itself;  whereas  a  plea  generally  proceeds 
on  other  matter.'  Our  observations,  therefore,  upon 
the  various  kinds  of  pleas  will  generally  be  brief,  dwel- 
ling only  upon  those,  which  are  either  peculiar  to  this 


Uie  suit,  as  it  appears  on  the  record,  is  defectiTe  to  answer  the  purposes  of 
justice,  or  ought  not  for  some  other  reason  to  proceed.  When  these  pleas 
are  discussed,  it  will  be  seen,  that  they  are  strictly  analogous  to  pleas  in 
abatement  at  law,  and  correspond  to  the  exceptiones  dilaiorue  of  the  ciYil- 
ians."    See  also  Cooper,  Eq.  PI.  336,  337. 

^  Pothier  (ubi  supra)  says ;  DUatoria  {Exceptiones)  usque  ad  litem  con- 
testaiianem  duntaxet  possunt  opponi, 

9  Cooper,  Eq.  PI.  336,  337,  337 ;  Ante,  §  647.  See  Saltus  v.  To- 
bias, 7  John.  Ch.  R.  314,  315.  Mr.  Beames  doubts  the  propriety  of  the 
doctrine  in  this  passage,  aud  thinks  its  true  meaning  indistinct.  Beames, 
PL  in  Eq.  14,  15.  It  is  certain,  that,  without  the  leaye  of  the  Court, 
double  pleas  in  bar  are  never  allowed ;  although  the  practice  of  allowing 
them  by  the  Court  in  special  cases,  seems  now  established.  Kay  v.  Mar- 
shall, 1  Keen,  R.  190,  197;  Ante,  ^  657,  note;  Wyatt,  Pr.  Reg.  335. 

3  Mitf.  Eq.  PL  by  Jeremy,  330. 
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mode  of  defence,  or  which  require  more  fiill  explana- 
tions, than  have  been  already  given.^ 

^710.  First;  As  to  pleas  to  the  jmrisdicdon.  These 
may  be  arranged  under  four  heads ;  ( \.)  That  the 
subject-matter  of  the  Bill  is  not  within  die  cognizance 
of  any  municipal  Court  of  Justice.  ( 2.)  That  it  is  not 
within  the  jurisdiction  of  a  Court  of  £quity.  (3.) 
That  some  other  Court  of  Equity  is  invested  with  the 
proper  jurisdiction.  (4.)  That  some  other  Court  pos- 
sesses the  proper  jurisdiction. 

^711.  The  first  head  does  not  require  any  illustra- 
tion beyond  what  has  been  already  stated  under  the 
head  of  demurrers  upon  the  same  ground.^  Ordina- 
rily, indeed,  an  objection  of  this  sort  must  be  taken  by 
demurrer,  if  it  is  apparent  upon  the  face  of  the  Bill, 
and  it  cannot  be  taken  by  plea.^  But  if  the  Bill  should 
be  so  framed,  as  not  to  present  the  objection,  it  might 
doubtless  then  be  taken  by  plea.  But  in  such  a  case, 
the  plea  would,  properly  speaking,  be  a  plea  in  bar, 
and  not  technicaUy  a  plea  to  the  jurisdiction ;  the  dis- 
tinguishing feature  of  the  latter  being,  that  it  points 
out  some  other  Court,  which  possesses  jurisdiction,  and 
does  not  deny  jurisdiction  to  all  municipal  Courts.^ 

1  Ante,  §467-644. 
3  Ante,  ^468-473. 

3  Ante,  \  453,  647. 

4  Cooper,  Eq.  PI.  S37  -  839 ;  Nabob  of  Arooi  v.  East  India  Company, 
3  Bro.  Ch.  R.  292 ;  S.  C.  1  Yes.  jr.  371.  In  this  case  a  plea  to  the  juris- 
diction was  pat  in,  stating,  that  the  subjectrmatter  was.  not  cognizable  in 
any  municipal  Court  of  Justice.  On  that  occasion,  Lord  Thurlow  said ; 
'*  In  a  general  view  of  the  plea,  it  is  perfectly  new.  It  is  stated  to  be  a 
plea  to  the  jurisdiction  of  the  Court.  But  it  differs  from  a  plea  to  the 
jurisdiction  in  all  the  particulars,  by  which  those  pleas  have  been  de- 
scribed ;  because  (as  it  has  been  truly  obs^red)  it  is  impossible  to  plead 
to  the  jurisdiction  of  any  particular  Court,  without  giving  another  remedy 
to  the  party  in  some  other  Court.  Now  this  plea  says,  expressly,  that 
the  party  has  no  remedy  in  any  Court  of  municipal  jurisdiction  what- 
ever.   I  take  it,  therefore,  in  feust,  to  be  a  plea  in  Imit  ;  as  if  it  had  been 
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^712.  In  regard  to  the  second  head,  it  may  be 
stated,  that  the  general  objects  of  the  jurisdiction  of  a 
Court  of  Equity  have  been  already  discussed  in  the 
former  Commentaries  on  Equity  Jurisprudence;  and 
the  manner,  in  which  a  want  of  jurisdiction  is  to  be 
taken  advantage  of,  when  it  appears  on  the  face  of  the 
Bill,  has  also  been  ftiUy  considered  in  the  chapter  on 
demurrers.^  When  the  want  of  jurisdiction  does  not 
appear  on  the  face  of  the  Bill,  it  seems  to  be  the  proper 
function  of  a  plea  to  bring  it  before  the  Court«# 

^713.  A  case,  which  is  not  really  such  as  will  give 
a  Court  of  Equity  jurisdiction,  cannot  easily  be  so  dis- 
guised in  a  Bill  as  to  avoid  a  demurrer.  But  there 
may  be  instances  to  the  contrary ;  and  in  such  cases  it 
should  seem,  that  a  plea  of  the  matter  necessary  to 
show,  that  the  Court  has  not  jurisdiction  of  the  subject, 
although  perhaps  unavoidably,  in  some  degree,  a  nega- 
tive plea,  would  hold,^  Thus,  if  the  jurisdiction  were 
attempted  to  be  foonded  on  the  loss  of  an  instrument, 

said,  jBv  tali  paeio  actio  nan  oritur ;  as  if  it  had  been  gratuitous,  or  hon- 
orary, or  of  that  species  of  contract,  upon  which  an  action  does  not  arise. 
And  if  it  had  been  necessary,  from  the  form  of  the  Bill,  to  have  brought 
into  the  view  of  the  Court,  that  it  was  a  demand  of  that  description,  the 
plea  would  have  been  a  plea  in  bar  to  the  action.  And  here  the  whole  ar- 
gument tends  to  the  same  end ;  that,  considering  the  situation  of  the  pax- 
ties,  and  the  contract,  that  has  been  entered  into,  as  having  relation  to 
that  situation,  the  contracts  are  not  the  subject  of  an  action.  The  plea, 
therefore,  as  I  take  it,  is  a  plea  in  bar,  not  a  plea  to  the  jurisdiction  of  a 
particular  Court,  but  of  all  Courts.  Ajid  a  plea  to  the  jurisdiction  of  all 
Courts,  I  take  to  be  absurd,  and  repugnant  in  terms.  Even  if  the  Bill 
had  stated  all  the  case,  on  which  the  argument  on  the  side  of  the  defend- 
ant relies,  and  had  brought  it  to  be  that  species  of  treaty,  which  the  law 
ought,  for  some  reasons,  to  pronounce  impracticable  to  be  executed  by 
Courts  of  municipal  jurisdiction ;  it  amounts  to  no  more  than  saying,  that, 
from  the  matter  of  the  action  itself.  Ex  tali  pacta ^  nan  oritur  actio. ^*  See 
Beames,  PI.  in  Eq.  73,  74. 

1  Ante,  §  472-486.  See  also  Beames,  PL  in  Eq.  63  -87 ;  Mitf.  Eq. 
PI.  by  Jeremy,  111-161. 

3  Mitf.  Eq.  PI.  by  Jeremy,  222. 
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where,  if  the  defect,  arising  from  this  supposed  acci- 
dent, had  not  happened,  the  Courts  of  ordinary  juris- 
diction could  completely  decide  upon  the  sulgect ;  per- 
haps a  plea,  showing  the  existence  of  the  instrument, 
and  that  it  was  in  the  power  of  the  plaintiff  to  obtain 
a  production  of  it,  ought  to  be  allowed,  although  in- 
stances of  this  sort  of  plea  may  not  occur  in  practice.^ 
For  it  seems  highly  unreasonable,  that  a  plaintiff,  by 
alleging  a  falsehood  in  liis  Bill,  should  be  permitted  to 
involve  a  defendant  in  the  expense  of  a  suit  in  Equity, 
although  the  Bill  may  finally  be  dismissed  at  the  hear- 
ing of  the  cause,  if  the  defendant  answers  the  case 
made  by  it,  and  enters  into  his  defence  at  large.^ 

§  714.  In  regard  to  the  third  head,  it  may  be  re- 
marked, that,  although  the  sulgect  of  a  suit  may  be 
within  the  jurisdiction  of  a  Court  of  Equity ;  yet  if  the 
Court  of  Equity,  in  which  the  suit  is  brought,  is  not 
the  proper  jurisdiction,  the  defendant  may  plead  the 
matter,  which  deprives  the  Court  of  jurisdiction,  and 
show  to  what  other  Court  the  jurisdiction  belongs; 
and  upon  this  ground  he  may  demand  the  judgment  of 
the  Court,  whether  he  shall  be  compelled  to  answer 


1  Mitf.  Eq.  PI.  by  Jeremy,  223,  223 ;  Armitage  v.  Wadsworlh,  1 
Madd.  R.  189,  195 ;  Cooper,  Eq.  PI.  238,  239.  Lord  Redesdale,  in  his 
text,  p.  223,  adds ;  '*  No  authority,  however,  occurs  to  support  such  a 
plea ;  and  as  there  is  little  disposition  in  the  Courta  of  Equity  to  oonnte- 
nance  those  defences,  which  tend  to  prevent  the  progress  of  a  suit  to  t 
hearing  in  the  ordinary  way,  whatever  the  expense  of  the  proceeding  may 
be,  it  would  hardly  be  prudent  to  endeavour  thus  to  put  a  stop  to  an  attempt 
to  transfer  the  jurisdiction  of  a  suit  from  the  ordinary  Courts  to  a  Court 
of  Equity.  And,  indeed,  the  guard  put  upon  cases  of  this  kind,  by  re- 
quiring the  affidavit  of  the  plaintiff  of  the  truth  of  the  matter,  which  he 
alleges  by  his  Bill,  to  support  the  jurisdiction  of  the  Court,  is  likely  to 
prevent  any  abuse  upon  this  head."  But  in  Armitage  «.  Wadsworth,  1 
Madd.  R.  195,  the  doctrine  of  Lord  Redeadale,  in  the  text,  was  reoognii- 
ed,  and  applied  to  an  analogous  case. 

9  Ibid. 
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the  BiU.^  Pleas  of  this  nature  arise  in  England  prin- 
cipally, where  the  suit  is  brought  for  land  within  a 
County  Palatine ;  or  where  the  defendant  claims  the 
privilege  of  an  University,  or  other  particular  jurisdic- 
tion.* 

^715.  Where  the  suit  is  brought  in  a  superior  Court 
of  general  Equity  jurisdiction,  nothing  will  be  intended 
to  be  out  of  its  jurisdiction,  except  what  is  shown  to 
be.  It  is  requisite,  therefore,  in  a  plea  to  the  jurisdic- 
tion of  the  Court  to  allege,  that  the  Court  has  not 
jurisdiction  of  the  subject,  and  to  show,  by  what  means 
it  is  deprived  of  jurisdiction/  It  is  likevrise  necessary 
to  show,  what  Court  has  jurisdiction.  If  the  plea  does 
not  properly  set  forth  these  particulars,  it  is  bad  in 
point  of  form.  In  point  of  substance,  it  is  necessary 
to  entitle  the  particular  jurisdiction  to  exclusive  cogni- 
zance of  the  suit,  that  it  should  be  able  to  ^ve  a  com- 
plete remedy.'*  A  plea,  therefore,  of  privilege  of  the 
University  of  Oxford,  to  a  Bill  for  a  specific  perform- 
ance of  an  agreement,  touching  lands  in  Middlesex, 
was  overruled ;  for  the  University  Court  could  not  give 
complete  relief.'     And  if  a  suit  is  instituted  against 


1  Mitf.  Eq.  PI.  by  Jeremy,  223. 

«  Mitf.  Eq.  PI.  by  Jeremy,  223,  224;  Cooper,  Eq.  PL  239,  240; 
Beames,  PI.  in  Eq.  79  -  87 ;  Ante.  §  486.  Mr.  Cooper  (Eq.  PL  240)  says ; 
**  It  was  formerly  the  rule,  that  a  defendant  could  not  demur,  because  the 
jurisdiction  was  in  another  Court  of  Equity ;  for  a  demurrer  is  always  in 
bar,  and  goes  to  the  merits  of  the  case ;  and  therefore  that  it  was  infor- 
mal and  improper  in  that  respect;  but  that  the  defendant  should  always 
plead  to  the  jurisdiction.  But  it  has  been  since  laid  down,  that  if  it  ap- 
pears on  the  face  of  the  Bill,  that  another  Court  of  Equity  has  the  proper 
jurisdiction,  the  defendant  may  demur ;  although  such  demurrers  are  very 
rare,  because  the  objection  can  hardly  sufficiently  appear  on  the  Bill,  and 
therefore  must  be  pleaded." 

3  Blitf.  Eq.  PL  by  Jeremy,  224,225. 

*Ibid. 

5  Ibid. 

EQ.  PL.  86  . 
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different  persons,  some  c^  whom  have  privilege,  and 
some  not ;  or  if  one  defendant  is  not  amenable  to  the 
particular  jurisdiction ;  a  plea  wiU  not  faold.^  So,  if 
there  is  a  particular  jurisdiction,  and  yet  the  parties, 
who  are  to  litigate  any  question,  are  both  resident  with- 
in the  jurisdiction  of  the  Court  oi  Chancery,  a  plea  to 
the  jurisdiction  will  not  be  sustained.^  Thus,  upon  a 
Bill  concerning  a  mortgage  of  the  Idand  of  Sarke, 
both  the  mortgagor  and  the  mortgagee  residing  in  Eng- 
land, the  Court  of  Chancery  will  hold  jurisdiction  of 
the  cause :  for  a  Court  of  Equity  agit  in  penananu^ 
So,  where  the  Court  may  not  have  jurisdiction  to  give 
relief,  it  may  yet  entertain  a  Bill  fcM:  a  discovery  in  aid 
of  the  Court,  which  can  give  relief,  if  the  same  dis- 
covery cannot  be  there  obtained ;  as  if  the  jurisdicticMi 
be  in  the  King  in  Council,  where  the  defendant  cannot 
be  compelled  to  answer  upon  oath.^ 

^716*  In  regard  to  the  fourth  head,  it  is  to  be  ob- 
served, that  Courts  of  Equity  have  no  jurisdiction, 
where  by  the  constitution  or  laws  of  the  country  the 
sulgect-matter  is  exclusively  appropriated  to  some  other 
Court  of  Justice,  or  to  some  other  special  tribunal. 
Thus,  for  example.  Courts  of  Equity  have  generally  no 
jurisdiction  in  cases,  which  ordinarily  belong  to  the 
jurisdiction  of  Courts  of  Common  Law ;  or  to  the  Ec- 
clesiastical Cpurts ;  or  to  the  Courts  of  Admiralty  or 
Prize.*  If  the  objection  is  apparent  on  the  Bill,  it  may 
be  taken  by  demurrer;  if  not  apparent,  it  may  be 
taken  by  plea.® 

1  Mitf.  Eq.  Pi.  by  Jeremy,  234,  S25. 
«  Ibid. 

^  Mitf.  Eq.  PL  by  Jeremy,  dd4,  S95 ;  Beunes,  PI.  in  Eq.  88,  89,  91  - 
94 ;  Cooper,  Eq.  PL  241-343 ;  Ante,  §  487,  488. 
*  Ibid; 

^  Beames,  PL  in  Eq.  76-78 ;  Ante,  §  490-492. 
«  Ante,  §  711. 
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717.  So,  Courts  of  Equity  haye  no  jurisdictKHi, 
where  the  subject-matter  in  dispute  is  chambers  in  an 
Iim  of  Court,  the  jurisdiction  being  in  the  Benchers.^ 
But  although  the  property  in  chambers  in  an  Inn  of 
Court  cannot  be  made  the  subject  of  a  suit  in  the 
Court  of  Chancery,  or  indeed  in  any  Court;  yet  a 
plea  to  the  jurisdiction  in  such  case  will  be  good ;  be- 
cause the  proper  jurisdiction  can  be  pointed  out  by  the 
plea.  Thus,  where  a  Bill  was  filed  for  the  specific  per- 
formance of  an  agreement  stated  in  the  Bill,  relative 
to  the  renewal  of  a  grant  of  chambers  in  Gray's  Inn ; 
a  plea,  that  Gray's  Inn  is  a  voluntary  society,  governed 
by  Benchers,  subject  to  an  appeal  to  the  judges,  was, 
upon  argument,  held  a  good  plea,  and  allowed  accord- 
ingly ;  although  it  was  admitted,  that  there  was  no  in- 
stance of  any  of  the  Courts  exercising  jurisdiction  over 
the  ffopeTty  or  discipline  of  the  Inns  of  Court.^ 

§  718.  Similar  to  a  plea  to  the  jurisdiotkm  is  the 
case  of  a  plea  to  an  information,  charging  an  undue 
election  of  a  fellow  of  a  college  in  one  of  the  Univer- 
sities, "  That  by  the  statutes  the  visiter  of  the  college 
ought  to  determine  all  controversies  concerning  elec- 
tions of  fellows,  and  that  such  controversies  ought  not 
to  be  determined  elsewhere."  ^  But  the  extent  of  the 
visiter's  authority  must  be  averred,  and  it  must  also  be 
averred,  that  he  is  able  to  do  complete  justice.  And 
where  there  is  a  trust  created,  the  visiter  having  no 


1  Beames,  PI.  in  Eq.  78. 

3  Cooper,  Eq.  PI.  298.  A  plea  of  this  sort,  actually  put  in  by  the 
Benchers  of  Gray's  Inn,  and  allowed  by  Lord  Thurlow  in  Cunningham  v. 
Bragg,  3  Bro.  Ch.  R.  341,  will  be  found  at  large  in  Mr.  Beames's  PI.  in 
Eq.  Appendix,  p.  334-338. 

8  Mitf.  Eq.  PI.  by  Jeremy,  386,  236 ;  Beames,  PI.  in  Eq.  96;  Attor- 
ney-General V,  Talbot,  1  Ves.  78 ;  S.  C.  3  Atk.  663 ;  Cooper,  Eq.  PI. 
340,  341. 
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power  to  compel  performance  of  the  trust,  relief  must 
be  had  in  the  King's  Courts  of  general  jurisdictioiL^ 

^719.  Upon  similar  grounds,  if  one  of  two  plaintiffi 
has  no  interest  in  the  subject*matter  of  the  suit,  the 
objection  may  be  taken  by  plea ;  and  such  a  misjoinder 
will  be  a  good  defence  to  the  whole  suit.' 

^  720.  In  cases  of  a  Bill  brought  in  a  Court  of 
Equity  of  a  limited  jurisdiction,  as  to  persons,  or  as  to 
subject-matter,  if  the  Bill  should  allege  all  the  neces- 
sary £acts  to  establish  and  support  that  jurisdiction,  the 
defendant  may  also  negative  the  existence  of  those 
facts  by  a  plea  to  the  jurisdiction.  Courts  of  Equity 
jurisdiction  of  a  limited  nature  are  not  ^infrequent  in 
those  States  in  America,  which  have  not  established  a 
general  jurisdiction.'  Thus,  for  example,  in  Massa- 
chusetts, Equity  jurisdiction  is  given  to  the  Supreme 
Court  of  the  State  in  cases  of  partnership.  In  case  of 
a  suit  brought  in  that  Court  by  one  asserted  partner 
against  another,  alleging  the  partnership,  there  can  be 
no  doubt,  tl^at  it  would  be  a  good  plea  to  the  jurisdic- 
tion to  negative  the  partnership.     But  how  far,  in  such 

1  Ibid. 

s  Makepeace  «.  Haythorne,  4  Ross.  R.  244. 

3  This  is  true,  for  example,  in  MassachusettB,  and  New  Hampshire,  and 
Maine,  and  Pennsylvania.  Quere,  whether  such  an  exception  ought'  not 
to  be  taken  by  plea ;  or  whether  it  can  be  insisted  on  in  a  general  answer ; 
since  such  an  answer  would  seem  to  admit  the  jurisdiction  t  Lord  Hard- 
wicke's  doctrine,  in  Green  «.  Rutherforth,  1  Yes.  371,  seems  the  other 
way.  But  that  doctrine  was  applied,  not  to  a  superior  Court,  bat  to 
Courts  of  a  private,  particular,  and  limited  jurisdiction.  Even  with  this 
restriction,  Mr.  Beames  doubts  its  correctness.  BeameSyPl.  inEq.  96,  and 
cases  there  cited.  The  Supreme  Court  of  the  United  States  have  made 
a  distinction  between  superior  Courts  of  limited  jurisdiction  and  inferior 
Courts  of  limited  jurisdiction ;  affirming  the  judgments  of  the  former  not 
to  be  nullitiesi  even  if  jurisdiction  is  not  apparent  on  their  proceedings. 
Kemp's  Lessee  v.  Kennedy,  5  Cranch,  173 ;  Turner's  Administrator  v. 
Bank  of  North  America,  4  Dall.  R.  8. 
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a  case,  an  answer  in  support  of  the  plea  would  be 
necessary  or  proper,  must  depend  upon  the  structure  of 
the  Bill,  and  the  peculiar  local  jurisprudence. 

^721.  Bills  in  Equity  in  the  Courts  of  the  United 
States  present  an  illustration  of  a  somewhat  difierent 
nature.  .  By  the  constitution  and  laws  of  the  United 
States,  the  Circuit  Courts  are  invested  with  general 
Equity  jurisdiction  in  cases  between  citizens  of  differ- 
ent States  ;  but  ordinarily  they  have  no  such  jurisdic*- 
tion  in  cases  between  citizens  of  the  same  State.^  In 
cases,  therefore,  where  Bills  in  Equity  are  brought  in 
the  Circuit  Courts,  founded  upon  the  supposed  diflfer- 
ent  citizenship  of  the  parties,  the  citizenship  of  each 
party,  as  plaintiff  and  as  defendant,  must  be  distinct- 
ly alleged  in  the  Bill ;  otherwise  the  Bill  will  be  dis- 
missed for  want  of  jurisdiction.  And  the  exception 
may  be  taken  advantage  of  by  demurrer,  or  by  mo- 
tion.^ But  if,  upon  the  record,  there  are  distinct  aver- 
ments of  the  citizenship  of  the  plaintiff,  and  of  that  of 
the  defendant ;  so  that  upon  the  face  of  jthe  Bill  the 
jurisdiction  attaches;  the  defendant,  if  he  means  to 
contest  the  alleged  citizenship,  must  do  it  by  a  plea  to 
the  jurisdiction.  For  he  is  not  at  liberty  to  put  the 
citizenship  in  issue  by  a  general  answer ;  as  such  an 
answer  admits  the  jurisdiction  of  the  Court  to  inquire 
into  the  general  merits  of  the  suit,  and  puts  them  in 
issue.' 


^  Ante,  ^  493.  There  are  some  exceptions ;  such  as  cases  in  Equity 
under  the  patent  laws,  and  the  copy-right  laws,  and  other  cases  of  a  pe- 
culiar nature. 

s  See  Bingham  «.  Cabot,  3  Dall.  R.  388 ;  Turner's  Administrator  v. 
Emille,  4  Dall.  R.  7 ;  Turner's  Administrator  v.  Bank  of  North  America, 
4  Dall.  R.  8 ;  Abercrombie  v.  Dupuis,  1  Cranch,  R.  343 ;  Sullivan  v.  Ful- 
ton Steamboat  Company,  6  Wheat.  R.  450;  Caprom  v.  Van  Noorden, 
9  Cranch,  R.  136 ;  Strawbridge  «.  Curtis,  3  Cranch,  R.  967 ;  Ante,  §  499. 

3  Livingston  v.  Story,  11  Peters,  R.  351,  393;  Dodge  v,  Perkins,  4 
Mason,  R.  435. 
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^  722.  Sea)ndly ;  Pleas  to  the  person.  Pleas  to 
the  person  do  not  (as  has  been  already  observed)  neces- 
sarily dispute  the  validity  of  the  rights,  which  are  made 
the  subject  of  the  claim ;  but  they  object  to  the  alwlity 
of  the  parties  to  sue,  or  to  be  sued.^  They  are  of  two 
kinds:  (1.)  Pleas  to  the  person  of  Ae  plaintiff;  and 
(2.)  Pleas  to  the  person  of  the  defendant.  In  the 
former  kind,  the  following  pleas  are  usually  included, 
viz.:  (1.)  of  oudawry  ;  (2.)  of  excommunication  ; 
(3.)  of  Popish  recusant  convict;  (4.)  c^  attainder; 
(5.)  of  alienage;  (6.)  of  in£aiDcy  ;  (7.)  of  coverture; 
(8.)  of  idiocy  or  lunacy;  (9.)  of  bankruptcy  or  in- 
solvency ;  ( 10.)  of  the  want  of  the  character,  in  which 
the  plaintiff  sues.  Of  the  latter  kind  is  the  plea,  that 
the  defendant  does  not  possess  the  character,  in  which 
he  is  sued ;  such,  for  example,  as  that  the  defendant 
is  not  a  feme  sole^  or  not  heir,  or  executor,  or  adminis- 
trator, &c. ;  in  which  character  alone  the  suit  is  main- 
tainable against  the  defendant.^  Every  plea  of  either 
of  these  kinds  is  in  the  nature  of  a  jdea  in  abate- 
ment.' 

^  723.  The  three  first  of  the  pleas  to  the  person  of 
the  plaintiff  are  genenilly  unknown  in  America,  and 
of  very  rare  occurrance  in  England  in  modem  times ; 
and  it  seems  whdly  unnecessary  to  dwell  on  them  in 
diis  {dace.^  The  fourth,  a  plea  of  attamder,  is  also  of 
rare  occurrence ;  and  (as  has  been  remarked)  a  }dea 


1  Besmes,  PL  in  Eq.  99 ;  Ante,  §  493,  494. 

s  Beames,  PL  in  Eq.  99-132;  Cooper,  Eq.  PL  343;  Anl«,H93- 
496;  Id.  §  51,  56,  57,  61,  64,  67,  68. 

3  Mitf.  Eq.  PL  by  Jeremy,  334  ;  Cooper,  Eq.  PL  243 --350. 

4  Wyatt,  Pr.  Reg.  336,  337 ;  Gilb.  For.  R4Mn.  53,  54 ;  Cooper,  Eq. 
PL  343-345.  The  nature,  and  the  form,  and  the  proceedingB  belonging 
to  theee  pleas,  will  be  fonnd  stated  in  Mitf.  Eq.  PI.  by  Jeremy,  336-339 ; 
B«ames,  PL  in  Eq.  190- 100 ;  Cooper,  Eq.  PL  343-345. 
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of  this  sort  in  Equity  would  probably  be  construed 
with  the  same  strictness,  as  the  like  {dea  is  at  law.^ 
Thus,  where  to  a  Bill  for  an  account  of  personal  es- 
tate»  the  defendant  pleaded  a  stated  account  and  con- 
viction of  manslaughter ;  and  the  plea  stated,  that  in 
October,.  1728,  in  Galloway,  A.  gave  a  mortal  wound 
to  B.,  of  which  he  languished  and  died,  (but  did  not 
say  in  what  part  B.  received  the  wound)  ;  that  it  was 
tried  at  the  assizes  of  Galloway,  (but  did  not  say, 
that  the  persons,  who  tried  it,  had  a  commission  of 
gaol  delivery,  or  that  they  were  justices  of  oyer  and 
terminer) ;  the  Court  held  the  plea  to  be  insu£Scient, 
and  overruled  it.  The  reasons  assigned  were,  that  in 
the  plea  the  jurisdiction  ought  to  have  been  set  forth, 
and  that  the  judges  had  a  right  to  try  the  cause  ;  for, 
otherwise,  it  will  not  be  strong  enough  to  forfeit  per* 
sonal  estate.  And  things  of  this  kind  cannot  be  taken 
to  a  common  intent ;  but  the  plea  must  be  judged  of 
with  the  same  strictness,  as  if  it  was  a  plea  at  Com- 
mon Law.' 

^  724.  The  fifth  plea  is  alienage  of  the  plaintiff. 
This  of  course  is  generally  inapplicable,  unless  the 
suit  respects  lands,  or  the  plaintiff  is  an  alien  enemy ; 
for  an  alien,  who  is  not  an  alien  enemy,  is  under  no 
disability  to  sue  for  any  personal  demand  in  a  Court  of 
Equity.  There  are,  indeed,  some  circumstances,  un- 
der which  even  an  alien  enemy  is  permited  to  sue ; 
as,  where  he  is  here  under  the  license,  protection,  and 
safe-conduct  of  the  Government.' 


1  Mitf.  £q.  PI.  by  Jeremy,  229,  233  ;  Cooper,  £q.  PI.  245,  246; 
Beames,  PI.  in  £q.  100-111. 

9  Cooper,  Eq.  Pi.  245,246  ;  Burk  v.  Brown,  3  Atk.  399. 

3  Mitf.  £q.  PI.  by  Jeremy,  229;  Cooper,  Eq.  PI.  246,  247;  Beames, 
PI.  in  Eq.  112-  115  ;  Ante,  §  51  -  56 ;  Wyatt,  Pr.  Reg.  397.  The  fol- 
lowing form  of  a  plea  of  an  alien  enemy  is  given  in  Beames,  PI.  in  Eq. 
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^  725.  In  relation  to  the  pleas  of  infancy,  cover- 
ture, idiocy,  and  lunacy  of  the  plaintiff,  it  needs  only 
to  be  observed,  that  if  a  Bill  is  filed  in  the  name  o( 
any  person  incapable  alone  of  instituting  a  suit,  such 
as  is  the  case  of  an  infant,  a  married  woman,  an  idiot, 
or  a  lunatic  (so  found  by  inquisition,  and  under  guar- 
dianship) ,  the  defendant  may  plead  such  disability  in 
abatement  of  the  suit.^ 

^  726.  As  to  the  ninth  plea,  that  of  bankruptcy  and 
insolvency  of  the  plaintiff,  a  few  words  may  suffice. 
The  plea  is  perfectly  good,  where  the  subject-matter 
of  the  suit  has  by  the  bankruptcy  or  insolvency  of  the 
party  become  vested  in  the  assignees.^    It  is  some- 

p.  337  :  — <'  This  defendant,  by  proteBtation,  not  confessing  or  acknowl- 
edging all  or  any  of  the  matters  and  things  in  the  said  complainants^  Bill 
of  complaint  mentioned  and  contained  to  be  true,  in  sach  sort,  manner, 
and  form,  as  the  same  are  therein  and  thereby  stated,  charged,  alleged,  or. 
set  forth,  doth  plead  thereunto ;  and  for  plea  therennto  saith,  that  the  said 
complainants  are  aliens,  bom  in  foreign  parts,  out  of  the  allegiance  of  our 
lord  the  King,  (that  is  to  say,)  the  said  complainant,  Charles  Albrecht,  in 
the  territory  of  Saxony,  and  the  said  complainant,  Charles  Delbrockt  in 
the  territory  of  Westphalia ;  and  that  the  said  complainants,  long  before 
and  at  the  time  of  exhibiting  their  said  Bill  of  complaint  against  this  de- 
fendant, were,  and  now  are,  enemies  of  our  lord  the  King,  voluntarily  in- 
habiting, and  dwelling,  and  carrying  on  trade  with  the  realm  and  territory 
of  France,  and  within  the  allegiance,  and  under  the  government  of  the 
persons  exercising  the  powers  of  government  there ;  and  that  the  persons 
so  exercising  the  powers  of  government  there,  then  were  and  still  are  at 
war  with,  and  enemies  to  our  lord  the  King ;  and  that  the  said  complain- 
ants then  were,  and  now  are,  adhering  to  the  said  enemies ;  and  this  de- 
fendant doth  therefore  plead  the  matters  aforesaid  to  the  said  defendants' 
BUI,  and  the  relief  and  discovery  thereby  sought ;  and  he  humbly  hopes 
to  be  hence  dismissed  with  his  reasonable  costs  in  this  behalf  sastaiDed." 
This  is  the  plea,  which  was  used  in  Albrecht «.  Sussman,  9  Ves.  &  B. 
333,  and  was  allowed  by  Lord  Chancellor  Eldon.  A  similar  plea  will  be 
found  in  Vanheyth.  Eq.  Drafts.  448. 

1  Mitf.  £q.  PI.  by  Jeremy,  339,  330 ;  Cooper,  Eq.  PI.  348 ;  Beames, 
PI.  in  Eq.  115-118;  Wyatt,  Pr.  Reg.  336.  See  also  Wartnaby  «. 
Wartnaby,  Jac.  R.  378 ;  Ante,  ^56-67,  495. 

s  Mitf.  Eq.  PI.  by  Jeremy,  838 ;  Bowser  v.  Hughes,  1  Anst.  R.  101. 
See  also  Tarlton  v.  Hornby,  1  Younge  Si  Coll.  178 ;  Ante,  ^  495,  and 


• 
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times  classed  among  pleas  in  abatement  to  the  per- 
son.^ But,  as  it  is  in  effect  a  plea,  that  the  plaintiff 
has  no  title,  or  that  the  title,  which  he  had,  has  been 
transferred  to  others,  it  seems,  so  far  as  the  plaintiff  is 
concerned,  to  be  a  plea  in  bar.  But  it  is  so  no  farther 
than  he  is  concerned ;  because  it  does  not  deny  the 
right  to  sue,  as  existing  in  another  person,  nor  dispute 
the  validity  of  the  rights,  which  are  made  the  subject 
of  the  existing  suit.^  It  seems,  that  in  a  plea  of  bank- 
ruptcy all  the  facts  and  circumstances,  which  are 
necessary  to  establish  the  sufficiency  of  the  proceed- 
ings in  bankruptcy,  and  to  show  the  party  to  be  law- 
fully declared  a  bankrupt,  must  be  specially  set  forth. 
It  is  not  enough,  in  a  plea  of  this  sort,  to  allege,  that 
a  commission  of  bankruptcy  was  duly  issued  against 
the  plaintiff,  under  which  he  was  duly  found  and  de- 
clared a  bankrupt.'  It  seems,  however,  not  to  be  ab- 
solutely necessary,  that  the  defendant  should,  in  his 
plea  of  the  bankruptcy  of  the  plaintiff,  allege  all  the 
necessary  successive  facts  positively,  or  as  within  his 
own  knowledge.  But  he  may  allege,  that  he  has  been 
informed,  and  believes,  that  the  plaintiff  has  become 
bankrupt,  and  then  to  state  the  facts  in  succession  upon 


tlie  cases  there  cited;  3  Daniell,  Ch.  Pr.  101,  103 ;  Kkkman  v.  Andrews, 
4  BeaVan,  R.  654. 

1  Cooper,  Eq.  PI.  348.  Mr.  Bearoes  says,  that  Lord  Redesdale  places 
this  plea  under  the  head  of  pleas  in  abatement.  Beames,  PI.  in  Eq.  130. 
I  do  not  find  this  to  be  correct.  Lord  Redesdale  apparently  places  it  as 
a  plea  in  bar  under  his  fifth  head  ;  viz.  that  the  plaintiff  has  no  interest  in 
the  subject,  or  no  right  to  institute  a  suit  concerning  it.  Mitf.  Eq.  PL  by 
Jeremy,  330,  331,  331,  333.  Mr.  Cooper  arranges  it  under  the  head  of 
pleas  to  the  person.  It  seems,  that  a  plea  of  bankruptcy  of  the  plaintiff 
mast  be  put  in  on  oath.  Joseph  v.  Tuckey,  3  Cox,  R.  44 ;  Mitf.  Eq.  PI. 
by  Jeremy,  333,  note  (o). 

8  Beames,  PI.  in  Eq.  119,  130;  Tarlton  v.  Hornby,  1  Younge  &  Coll. 
178. 

3  Carleton  v.  Leighton,  3  Meriv.  R.  657;  Beames,  PI.  in  Eq.  118, 110. 

EQ.    PL.  87 
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which  the  bankruptcy  is  rested;  for  the  defendant  cannot 
be  presumed  to  have  any  personal  knowledge  thereof.^ 
^  727.  As  to  the  tenth  plea  to  the  person  of  the 
plaintiff,  viz.  that  the  plaintiff  is  not  the  person  he 
pretends  in  his  Bill  to  be,  or  that  he  does  not  sustain  the 
character,  which  he  assumes,  although  it  is  a  negative 
plea,  yet  it  is  good  in  abatement  of  the  suit.'  Thus, 
where  a  plaintiff  sued  in  the  character  of  administra- 
tor, a  plea,  that  he  was  not  administrator,  was  held 
good.^  So,  where  a  plaintiff  entitled  himself  as  ad- 
ministrator in  the  Bill,  a  plea  that  the  supposed  in- 
testate was  living,  was  held  good.^  So,  a  plea  to  a 
Bill  by  a  plaintiff,  claiming  as  heir,  that  the  plaintiff 
is  not  heir,  has  been  held  good.^  So,  if  a  plaintiff 
should  sue  as  a  partner,  a  plea,  that  he  is  not  a  part- 
ner, would  be  good.®  So,  to  a  BUI  by  a  plaintiff,  as  a 
creditor  of  an  estate,  a  jdea,  that  he  is  not  a  creditor, 
and  that  the  deceased  was  not  indebted  to  him,  would 
be  good.''  So,  if  a  person  should  sue  as  plaintiff,  in 
the  character  of  a  widow,  for  dower,  a  plea  of  ne  tcn- 
ques  decouple^  that  is  to  say,  a  plea,  that  the  plaintiff 
and  her  supposed  husband  were  never  la wfully  joined 


^  Kirkman  v.  Andrews,  4  Beavan,  R.  554.  See  also  Mitf.  Eq.  PI.  by 
Jeremy,  997;  Small  v.  Atwood,  1  Younge  &  Coll.  30;  Drew  «. 
Drew,  2  Yee.  &  Beam.  162 ;  Poola  0.  Poole,  Yoaoge,  R.  331 ;  2  Van 
Heythaysen,  Eq.  Drafts.  96. 

^  Mitf.  Eq.  PI.  by  Jeremy,  230;  Beames,  PI.  in  Eq.  190,  121,  1S9; 
Cooper,  Eq.  PI.  249,  250 ;  Ante,  $  496. 

3  Ibid.    See  Ord  v.  Huddleston,  2  Dick.  R.  510 ;  S.  P.  1  Cox,  R.  196. 

4  Ibid.  Sir  Thomas  Sewel,  in  Ord  n.  Huddleston,  2  Dick.  R.  510, 
seemed  to  think  this  was  a  plea  in  bar,  and  not  in  abatement.  See 
Beames,  PI.  in  Eq.  129. 

ft  Beames,  PI.  in  Eq.  193-129.  See  16  Ves.  264,  265 ;  Ante,  ^  668 ; 
Drew  V.  Drew,  2  Yes.  &  Beam.  159 ;  Newman  v.  Wallis,  2  Bco.  Ch.  R. 
143,  and  Mr.  Belt's  note;  Hall  v.  Noyes,  3  Bro.  Ch.  R.  489. 

8  Sandera  V.  King,  6  Madd.  R.  61 ;  Drew  o.  Drew,  2  Yes.  &  Beam. 
159.  . 

7  Thring  o.  Cdgar,  2  Sim.  &  Stu.  274. 
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in  matrimony,  would  be  a  good  plea.^  So^  to  a  Bill, 
brought  by  an  executor  before  probate  of  the  will,  a 
plea,  that  the  will  has  not  been  proved,  would  be 
good.'  So,  if  a  feme  covert  should  sae  alone  in  her 
own  name,  the  coverture  may  be  pleaded  in  abate- 
ment.^ So,  a  plea,  that  the  plaintiff,  or  one  of  the 
plaintiffs,  is  a  fictitious  person,  or  was  dead  at  the 
commencement  of  the  suit,  would  be  a  good  plea  in 
abatement  of  the  suit.^ 

^  728.  The  principle  of  the  plea  may  be  properly 
stated  in  a  more  comprehensive  form ;  viz.  the  want 
of  interest  of  the  plaintiff  in  the  sulgect-matter.  In- 
terest in  the  sul^ect-matter  of  the  suit,  or  a  right  to 
the  thing  demanded,  and  a  proper  title  to  institute  the 
suit,  are  essentially  necessary  to  maintain  the  Bill.  If 
the  olgection  is  apparent  upon  the  face  of  the  Bill,  it 
may,  and  indeed  it  ought  to  be  taken  by  way  of  de  - 
murrer.  But  a  tide  apparently  good  may  be  stated  in 
a  Bill ;  and  yet  the  plaintiff  may  not  reaUy  have  the 
title  he  states ;  either  because  he  misrepresents  him- 
self, which  has  been  considered.under  the  last  head ; 
or  because  he  suppresses  some  circumstances  respect- 
ing his  title,  which,  if  disclosed,  would  show,  either 
that  nothing  was  ever  vested  in  him,  or  that  the  title, 
which  he  had,  has  been  transferred  to  another ;  and 
this  defect  the  defendant  may  show  by  plea  in  bar  of 
the  suit.'  As,  if  a  plaintiff  claims  as  a  purchaser  of  a 
real  estate ;  and  the  defendant  pleads,  that  he  is  a 
Papist,  and  incapable  of  taking  by  purchase ;  or,  if  a 
plaintiff  claims  property  under  a  title,  which  accrued 
previous  to  a  conviction  of  himself,  or  of  the  person, 

1  Poole  V.  Poole,  1  Yoonge,  R.  331. 
s  Simons  v,  Milman,  2  Sim.  R.  241. 

3  Wyatt,  Pr.  Reg.  326. 

4  Cooper,  £q.  PL  249 ;  Beames,  Pi.  in  £q.  122. 
ft  Mitf:  £q.  Pi.  by  Jeremy,  231,  232. 
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under  whom  he  claims,  of  some  offence,  which  occa- 
sioned a  forfeiture ;  or,  if  a  plaintiff  sets  up  a  title, 
which  accrued  previous  to  his  bankruptcy;  this,  or 
any  other  defective  title  to  the  matter,  claimed  by  the 
Bill,  if  the  defendant  by  plea  shows  the  defect,  will 
be  a  good  bar  to  the  suit.^ 

^  729.  A  plea  of  conviction  of  any  offence,  which 
occasions  forfeiture,  such  as  manslaughter,  must  (as 
we  have  seen)  be  pleaded  with  equal  strictness  as  a 
plea  of  the  same  nature  at  Common  Law.^  But,  if  a 
plea  goes  to  show,  that  no  title  was  ever  vested  hi  the 
plaintiff,  although  for  that  purpose  it  states  an  offence 
committed,  a  conviction  of  the  offence  is  not  essential 
to  the  plea,  and  the  same  strictness  is  not  required, 
as  in  a  case  of  forfeiture.'  Thus,  in  the  Exchequer, 
to  a  Bill  seeking  a  discovery  of  the  owners  of  a  ship 
captured,  and  the  payment  of  a  ransom,  the  defend- 
ants  pleaded,  that  the  captor  was  a  natural-bom  sub- 
ject, and  the  capture  an  act  of  piracy.  Although  the 
Barons  at  first  thought,  that  the  plea  could  not  be 
supported,  unless  the:  plaintiff  had  been  convicted  of 
piracy,  and  the  record  of  the  conviction  had  been  an- 
nexed to  the  plea ;  yet  they  were  finally  of  opinion,, 
that  as  the  plea  showed,  that  the  capture  was  not 
legal,  and  that,  therefore,  no  title  had  ever  been  vested 
in  the  plaintiff,  the  plea  was  good ;  and  they  allowed 
it  accordingly.*  Pleas  of  want  of  title  generally  ex- 
tend to  discovery  as  well  as  to  relief.* 

^  730.  It  cannot  often  be  necessary  to  make  de- 
fence on  the  ground  of  want  of  title  by  way  of  plea ; 


1  Mitf.  Eq.  PI.  by  Jeremy,  332,  333;  Cooper,  Eq.  PI.  166-170; 
Beames,  PI.  ia  Eq.  130  - 139 ;  Ante,  §  360,  361,  495, 496,  508  -  510. 

a  Ante,  $  733. 

3  Mitf.  £>).  PI.  by  Jeremy,  333,  333 ;  Cooper,  Eq.  PI.  346 ;  Beames, 
PI.  in  Eq.  110. 

*  Ibid.  5  luid. 
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for  if  facts  are  not  stated  in  the  Bill,  from  which  the 
Court  will  infer  a  title  in  the  plaintiff,  although  the 
Bill  does  not  contain  an  assertion,  that  the  plaintiff  has 
a  title,  the  defendant  maj  demur ;  the  averment  of  title 
in  the  Bill  being,  not  of  a  fact,  but  of  the  consequence 
of  facts.^  Thus,  where  a  plaintiff  stated  an  incum- 
brance on  a  real  estate,  of  which  he  was  devisee,  and 
averred,  that  it  was  the  debt  of  the  testator,  and  pray- 
ed, that  it  might  be  paid  out  of  the  testator's  personal 
estate,  in  ease  of  the  real  estate  devised ;  the  defend- 
ant having  pleaded,  that  the  testator  had  done  no  act, 
by  which  he  made  it  his  own  debt,  the  plea  was  over- 
ruled ;  because  whether  it  was  his  debt,  or  not,  was 
matter  of  inference  from  the  facts  stated  in  the  Bill, 
and  therefore  the  proper  defence  was  by  demurrer. 
Accordingly,  the  defendant  afterwards  demurred,  and 
the  demurrer  was  allowed.^ 

^731.  In  treating  of  demurrers,  notice  has  been  ta- 
ken, that,  although  a  plaintiff  has  an  interest  in  the  sub- 
ject of  a  suit,  and  a  right  to  institute  a  suit  concerning 
it,  yet  he  may  have  no  right  to  call  upon  the  defend- 
ant to  answer  his  demands ;  and  it  has  been  also  ob- 
served, that  this  happens,  where  there  is  a  want  of 
privity  of  title  between  the  plaintiff  and  defendant. 
It  would,  probably,  be  difficult  to  frame  a  Bill,  which 
was  really  liable  to  objection  on  this  bead,  so  artfully, 
as  to  avoid  a  demurrer.  But,  if  such  a  Bill  could  be 
framed,  it  should  seem,  that  the  defence  might  be 
made  by  plea.' 

^  732.  In  the  next  place,  as  to  pleas  in  abatement 
to  the  person  of  the  defendant.  Although  persons, 
who  are  outlawed,   and   excommunicated,  attainted, 

1  Mitf.  Eq.  PI.  by  Jeremy,  233,  234. 

9  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  234;  Ante,  ^  513-518. 
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&c.,  cannot  plead  their  own  disabilities  to  a  Bill 
brought  against  them ;  jet  it  will  be  a  good  plea  in 
abatement,  that  the  defendant  is  not  the  person  he  is 
alleged  to  be,  or  that  he  does  not  sustain  the  character, 
which  he  is  alleged  to  bear  in  the  BilL^  Thus,  for  ex- 
ample, if  a  defendant  is  sued  as  difeme  covert^  or  as  a 
feme  sole^  or  as  heir,  or  as  executor,  or  admmistrator, 
or  as  partner ;  in  every  such  case  it  would  be  a  good 
plea,  that  the  defendant  did  not  bear  the.  character, 
which  was  so  alleged  in  the  Bill.^  The  like  rule  will 
apply  to  a  defendant,  who  has  become  a  bankrupt  be« 
fore  the  suit  brought,  and  all  his  interest  in  the  subject 
has  passed  to  his  assignees.  But  in  many  cases  he 
may  still  be  a  proper  party .^  And  if  he  has  become 
bankrupt  since  the  Bill  has  been  pending,  then  he  may 
plead  or  show  his  bankruptcy,  not  as  an  absolute  de- 
fence, but  to  show  that  his  assignees  should  be  par- 
ties.^ 

^  733.  It  seems  to  have  been  considered  as  more 
convenient  for  a  defendant,  under  these  latter  ciffcam- 
stances,  to  put  in  an  answer,  alleging  the  mistake  in 
the  Bill,  and  praying  the  judgment  of  the  Court, 
whether  he  should  be  compelled  further  to  answer  the 
Bill.  But  this,  in  fact,  amounts  to  a  plea,  although  it 
may  not  bear  the  title ;  and  a  plea  has  been  considered 
as  the  proper  defence.^ 


1  Mitf.  Eq.  PI.  by  Jeremy,  334,  235  ;  Cooper,  Eq.  PL  250;  Beames, 
PI.  in  Eq.  129,  130. 

»  Mitf.  Eq.  PI.  by  Jeremy,  234,  236 ;  Cooper,  Eq.  PI.  250 ;  Beunes, 
PI.  in  Eq.  129,  130  ;  Sanders  v.  King,  6  Madd.  R.  61  ;  S.  C.  2  Sim.  & 
Stu.  279;  Drew  v.  Drew,  2  Ves.  &  Beam.  159.  See  Griffith  r.  Bate- 
man,  Rep.  Temp.  Finch,  334  ;  WysU,  Pr.  Reg.  326. 

3  Ante,  §  397. 

4  Langley  v.  Fisher,  10  Sim.  R.  345. 

6  Mitf.  Eq.  PI.  by  Jeremy,  234,  235,  309,  311,  312;  Cooper,  Eq.  PI. 
250 ;  WyaU,  Pr.  Reg.  327.    The  following  form  of  a  plea  by  the  de- 
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^  734.  upon  an  analogous  ground,  if  the  defendant 
has  not  that  interest  in  the  subject  of  a  suit,  which  can 
make  him  liable  to  the  demands  of  the  plaintiff,  and 
the  Bill  alleging,  that  he  has,  or  claims  an  interest, 
avoids  a  demurrer,  he  may  plead  the  matter  necessary 
to  show,  that  he  has  no  interest,  if  the  case  is  not 
such,  that,  by  a  general  disclaimer,  he  can  satisfy  the 
suit.  Thus,  where  a  witness  to  a  will  was  made  a  de- 
fendant to  .a  Bill  brought  by  the  heir  at  law,  to  discov- 
er the  circumstances  attending  the  execution  ;  and  the 
Bill  contained  a  charge  of  pretence  of  interest  by  the 
defendant ;  although  a  demurrer  for  want  of  interest 
was  overruled,  because  it  admitted  the  truth  of  the 
charge  to  the  contrary  in  the  Bill ;  yet  the  Court  de- 
clared an  opinion,  that  a  defence  might  have  been 
made  by  plea.^ 

fendant,  that  he  is  not  executor,  ia  in  Van-  Heythuysen's  Equity  Drafts- 
man, p.  444  :  —  "This  defendant,  by  protestation  to  all  the  discovery  and 
relief  sought  and  prayed  by  the  complainant's  said  Bill,  and  he;  this  de- 
feodant,  doth  plead,  and  for  plea  he  saith,  that  he,  this  defendant,  is  not 
executor  or  administrator  in  the  Bill  mentioned,  or  the  legal  representative 
of  the  said  B.,  which  said  representative  or  representatives  ought  to  be 
made  party  or  parties  to  the  complainant's  said  Bill,  as  this  defendant  is 
advised.  All  which  matters  and  things  this  defendant  avers  to  be  true, 
and  pleads  the  same  to  the  said  Bill,  and  humbly  demands  the  judgment 
of  this  honorable  Court,  and  humbly  prays  to  be  dismissed,  with  his  rea- 
sonable costs." 

1  Mitf.  Eq.  PI.  by  Jeremy,  235 ;  Cooper,  Eq.  PL  250 ;  Ante,  §  262,  519, 
520;  Beames,  PI.  in  Eq.  131,  132.  The  decision  in  Plunmier  v.  May, 
1  Yes.  426,  seems  perfectly  correct,  because  of  the  charge  in  the  Bill, 
that  the  defendant  pretended  to  some  right  or  interest  under  the  will ; 
which  the  demurrer  admitted.  If  no  such  pretence  had  been  alleged, 
then  a  demurrer  would  have  been  good.  But  a  plea,  in  this  case,  denying 
the  interest,  supported  by  an  answer,  denying  the  claim  of  any  interest, 
would  have  been  good.  Ibid.  Mr.  Cooper  has  said;  '*  But  it  has  since 
been  determined,  that  a  demurrer  to  such  a  Bill  will  be  also  good  ;  and  it 
is  settled,  that  a  defendant  of  this  sort  may  make  his  defence  either  by 
plea  or  demurrer."  Cooper,  Eq.  PI.  251.  But  this  is  not  quite  an  accu- 
rate statement.  It  is  true  only,  where  there  are  no  facts  stated  in  the  Bill, 
which  require  an  answer ;  and  it  is  apparent  on  the  face  of  the  Bill,  that 
the  defendant  is  a  mere  witness,  vrithout  any  claim  of  interest.    In  such 
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§  736.  Thirdly ;  Pleas  to  the  Bill,  or  frame  of  the 
Bill.  Such  pleas  differ  from  pleas  to  the  jurisdiction, 
as  they  do  not  dispute  the  original  power  of  the  Court 
to  take  cognizance  of  the  particular  matter,  but  tacitly, 
in-  some  instances,  admit  it.  And  they  differ  from  pleas 
to  the  person,  by  admitting  the  plaintiff's  ability  to 
sue,  and  the  defendant's  liability  to  be  sued,  although 
they  object  to  the  suit  as  framed,  or  contend,  that  it  is 
unnecessary.  They  likewise  differ  from  pleas  in  bar ; 
because  they  do  not  deny  the  validity  of  the  right, 
which  is  made  the  subject  of  the  suit ;  although  they 
contend,  that  the  right  ought  not  to  be  canvassed  on 
the  existing  record.  They  seem,  indeed,  to  bear  a 
considerable  resemUance  to  those  pleas  at  law,  which 
are  in  abatement  to  the  action  of  the  writ,  of  which 
the  following  are  stated  as  instances;  that  there  is 
another  action  pending  for  the  same  cause ;  that  the 
action  itself  is  prematurely  brought ;  and  that  the 
action  is  misconceived.^  These  pleas  have  been  ar- 
ranged under  the  following  heads :  (  !•)  Plea  of  anoth- 
er suit  depending  in  a  Court  of  Equity  for  the  same 
matter;  (2.)  Plea  of  want  of  proper  parties;  (3.) 
Plea  of  multiplicity  of  suits ;  (4.)  Plea  of  multifarious- 
ness, or  joining  and  confounding  distinct  matters  in 
one  suit.^ 

a  case,  if  the  defendant  does  not  plead,  or  demar,  but  answers,  it  seems, 
that  he  must  answer  fully.  See  Cookson  v.  Ellison,  3  Bro.  Ch.  R.  S59, 
and  Mr.  Belt's  note ;  Fenton  o.  Hughes,  7  Ves.  287,  289,  290 ;  Beames, 
PI.  in  Eq.  131,  note  (4).  In  relation  to  the  plea  of  want  of  interest  in 
the  defendant,  it  is  put  by  Mr.  Beames  and  Mr.  Cooper  as  a  plea  in  abate- 
ment. But  it  seems  also  to  partake  of  the  character  of  a  plea  in  bar,  and 
is  arranged  by  Lord  Redesdale  as  a  plea  in  bar.  Mitf.  Eq.  PI.  by  Jer- 
emy, 220, 221,  231,  232. 

1  Beames,  PI.  in  Eq.  133. 

3  Beames,  PI.  in  £q.  134  - 158.  Lord  Redesdale  treaU  the  two  first 
of  these  pleas  under  the  head  of  pleas  in  bar.  Mitf.  "Eq.  PI.  by  Jeremy, 
220,  221,  246,  280.  It  is  also  put,  by  Lord  Chief  Baron  Gilbert;  as  a 
peremptory  plea.    Gilb.  For.  Rom.  53.    Mr.  Beames,  remarking  upoo 
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§  736.  First ;  the  pendency  of  another  suit.  This 
plea  corresponds  with  the  Exceptio  litis  pendentis^  of  the 
civilians.^  It  is  analogous  to  the  plea  of  the  Common 
Law,  that  there  is  another  action  pending ;  and  is,  in 
most  respects,  governed  by  the  same  principles.'  The 
plea  is  generally  applicable  to  the  case  of  another  suit, 
depending  in  the  same  Court  of  Equity,  or  in  some 
other  Court  of  Equity.*  An  exception  to  the  plea  may 
properly  bfe  allowed  in  the  case  of  a  suit  depending  in 
an  inferior  Court  of  Equity,  the  effect  of  which  the  de- 
fendant has  avoided  by  going  out  of  the  jurisdiction ; 
or  whenever,  from  other  peculiar  circumstances,  the 
inferior  cannot  do  complete  justice,  as  wanting  a  juris- 
diction to  reach  the  parties,  or  to  reach  the  subject- 
matter.^ 

^  737.  In  a  plea  of  this  sort,  there  are  several  mat- 
ters, which  are  essential  to  its  sufficiency.  In  the  first 
place,  the  plea  should  set  forth,  with  certainty,  the 
commencement  of  the  former  suit,  its  general  nature 
and  character  and  objects,  and  the  relief  prayed.*  Iti 
the  next  place,  the  plea  should  aver,  and  so  the  fact 
should  be,  that  the  second  suit  is  for  the  same  subject- 

tbis  plea,  says ;  "  It  is,  perhaps,  not  very  easy  to  discover  a  reason,  why 
it  sbould  be  ranked  as  a  plea  in  bar  in  Equity,  although  it  has  been  gen- 
erally so  classed.  It  certsunly  is,  in  one  sense,  a  plea  in  bar,  because  it  is 
a  bar  to  the  particular  suit.  But,  in  that  sense,  not  only  some  of  the 
pleas  to  the  jurisdiction,  but  some  of  those  to  the  person,  may  be  said  to 
be  pleas  in  bar.  But  neither  those  pleas,  nor  the  plea  under  discussion, 
attempt  to  deny  the  existence  of  the  right,  made  the  subject  of  suit,  or 
contend,  that  it  is  vested  in  the  defendant,  which  are,  as  I  conceive,  of  the 
essential  and  distinctive  qualities  of  a  plea  in  bar." 

1  Beames,  PL  in  Eq.  134  ;  Voet.  ad  Pandect,  lib.  44,  tit.  2,  §  7. 

<  Beames,  PI.  in  Eq.  136 ;  Foster  v.  Vassall,  3  Atk.  589. 

3  Mitf.  Eq.  PI.  by  Jeremy,  246 ;  Cooper,  Eq.  PI.  272 ;  Beames,  PI.  in 
Eq.  139-144;  Gilb.  For.  Rom.  55. 

4  Mitf.  Eq.  PI.  by  Jeremy,  244  ;  Beames,  Pi.  in  Eq.  142-144;  Cooper, 
Eq.  PI.  274. 

5  Foster  v.  Vassall,  3  Atk.  589,  590 ;  Cooper,  Eq.  PI.  272,  273. 

£Q.  PL.  88 
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matter  as  the  first.  And,  therefore,  a  plea,  which  did 
not  expressly  aver  this,  although  it  stated  matter  tend- 
ing to  show  it,  was  considered  as  bad  in  point  of  form, 
and  overruled  upon  argument.^  In  the  next  place,  it 
should  state,  not  only,  that  the  same  issue  is  joined  in 
the  former  suit,  as  in  the  suit  now  before  the  Court, 
and  that  the  subject-matter  is  the  same,  but  also,  that 
the  proceedings  in  the  former  suit  were  taken  for  the 
same  purpose.'  In  the  next  place,  the  plea  should 
aver,  that  there  have  been  proceedings  in  the  suit; 
such  as  an  appearance,  or  process  requiring  an  appear- 
ance at  least.^  This  is  analogous  to  the  rule  in  the 
Civil  Law,  as  to  what  shall  constitute  the  pendeocj  of 
a  suit.  Coepta  autem  estj  atqae  ita  pendere  lis  alibi 
censetur^  non  modoj  si  litis  cantestatio  jam  facta  sit,  sed 
et  si  sola  citatio,  seu  in  jus  vocatioj  utpote  qua  preven- 

1  Devie  v.  Lord  Brownlow,  3  Dick.  R.  611 ;  Mitf.  Eq.  PI.  by  Jeremy, 
346 ;  Beames,  PI.  in  Eq.  136. 

>  Behrens  o.  Sieveking,  S  Mylne  &  Craig,  608.  Lord  Cotteoham,  io 
giving  judgment  in  this  case,  said ;  ''That  in  order  to  support  the  plea, it 
was  necessary  to  show,  that  the  proceedings,  in  which  the  plaintiffs  were 
alleged  to  have  failed,  were  taken  for  the  same  purpose  as  the  present 
suit ;  for  the  issue  might  have  been  the  same,  while  the  object  was  difler- 
ent ;  and  the  circumstance,  that  the  matter  had  been  tried,  as  a  matter  of 
evidence,  could  not  be  conclusive.  The  defendant  had  to  show,  that  the 
subject-matter  was  the  same ;  that  the  right  came  in  question  before  a 
Court  of  competent  jurisdiction ;  and  that  the  result  was  conclusive,  so  as 
to  bind  the  judgment  of  every  other  Court.  His  Lordship  added,  that  it 
was  in  the  plea  alone,  that  any  statement  of  the  Bill  of  proof  or  of  the  pro- 
ceedings taken  upon  it  was  to  be  found ;  but  that  the  plea  leA  the  Court 
in  ignorance  upon  the  question,  whether  the  proceedings,  which  it  alleged 
to  have  taken  place  in  the  Lord  Mayor's  Court,  were  conclusive,  even  io 
that  Court.  His  Lordship  thought,  that  the  plaintiff  could  not  have  taken 
issue  upon  the  plea,  and  that  no  question  was  stated  in  the  plea  upon 
which  his  Lordship  could  ask  for  the  opinion  of  the  Recorder.'* 

3  Mitf.  Eq.  PI.  by  Jeremy,  246,  247;  Beames,  PI.  in  £q.  137;  Cooper, 
Eq.  PI.  273 ;  Moor  «.  Welsh  Copper  Company,  1  Eq.  Abridg.  30,  pi.  14 ; 
Anon.  1  Vem.  318. 
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tianem  inducit^  On  this  ground,  where  a  Bill  was 
brought  against  the  defendants,  who  were  partners  in 
trade,  for  several  shares  in  their  stock ;  and  the  plain- 
tiff in  such  suit  afterwards  sold  one  sixth  part  of  what 
he  was  entitled  to,  to  another  person,  who  now  brought 
his  Bill  for  such  sixth  part ;  the  defendants  pleaded  the 
former  Bill,  and  that  such  first  suit  was  still  depending. 
But,  because  the  plea  did  not  aver,  that  the  defend- 
ants had  appeared  to  the  former  suit,  or  put  in  their  an- 
swer, or  that  they  were  so  much  as  served  with  process 
to  appear,  the  plea  was  disallowed.'  In  the  next  place, 
the  plea  should  regularly  aver,  that  the  former  suit  is 
still  depending ;  for  this  seems  an  essential  ingredient 
to  the  validity  of  the  plea.' 

§  738.  It  is  not  necessary  to  the  sufficiency  of  the 
plea,  that  the  former  suit  should  be  precisely  between 
the  same  parties,  as  the  latter.  For,  if  a  man  institutes 
a  suit,  and  afterwards  sells  part  of  the  property  in  ques- 
tion to  another,  who  files  an  original  Bill,  touching  the 
part  so  purchased  by  him,  a  plea  of  the  former  suit 
depending,  touching  the  whole  property,  will  hold.^ 
So,  where  one  part-owner  of  a  ship  filed  a  Bill  against 
the  ship's  husband  for  an  account ;  and  afterwards  the 


1  Beames,  PI.  in  Eq.  137,  138;  Voet.  ad  Pandect,  lib.  44,  tit.  2,  §  7. 

^  Moor  V.  Welsh  Copper  Company,  1  Eq.  Abridg.  39,  pi.  14 ;  Cooper, 
Eq.  PI.  273. 

3  Miif.  Eq.  PI.  by  Jeremy,  247;  Cooper,  Eq.  PI.  272;  Beamea,  PI.  in 
Eq.  138,  139.  Lord  Redesdale  says,  that  it  has  been  held,  that  a  positive 
ayerment,  that  the  former  suit  is  depending,  is  not  necessary ;  Mitf.  £q. 
PI.  by  Jeremy,  247 ;  and  he  cites  TJrlin  v.  Hudson,  1  Vem.  R.  333,  which 
certainly  seems  to  support  his  statement ;  although  the  ayerment  there 
was,  **  which  suit  is  still  depending,  for  aught  he  (the  defendant)  knows 
to  the  contrary."  Howeyer,  it  seems  yery  doubtful  if  this  case  is  sound 
law.  Mr.  Beames  and  Mr.  Cooper  both  appear  to  doubt  it.  Beames,  PI. 
in  Eq.  138,  139 ;  Cooper,  Eq.  PL  272. 

*  Mitf.  Eq.  PI.  by  Jeremy,  248 ;  Cooper,  Eq.  PI.  273 ;  Beames,  PI.  in 
Eq.  139,  140. 
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same  part-owner  and  the  rest  of  the  owners  filed  a  Bill 
for  the  same  purpose ;  the  pendency  of  the  first  suit 
was  held  a  good  plea  to  the  last ;  for  although  the  first 
Bill  was  insufficient  for  want  of  parties,  yet  by  the  sec- 
ond Bill  the  defendant  was  doubly  vexed  for  the  same 
cause.^  Where  there  is  a  plea  of  the  pendency  of  a 
former  suit,  it  is  irregular  to  reply  to  the  plea,  the  prop- 
er course  being  to  obtain  a  reference  of  the  plea  to  a 
Master  to  ascertain  and  report,  whether  both  suits  are 
substantially  the  same.'  The  course,  which  the  Court 
has  taken,  where  the  second  Bill  has  appeared  to  em- 
brace the  whole  subject  in  dispute,  more  completely 
than  the  first,  has  been,  to  dismiss  the  first  Bill  with 
costs,  and  to  direct  the  defendant  in  the  second  cause 
to  answer,  upon  being  paid  the  costs  of  a  plea  allowed ; 
which  puts  the  case  on  the  second  Bill  in  the  same  situa- 
tion, as  it  would  have  been  in,  if  the  first  Bill  had  been 
dismissed  before  filing  the  second.^ 

^  739.  There  are  some  cases,  however,  to  which 
the  pendency  of  the  plea  of  a  former  suit  will  not  prop- 
erly apply,  even  where  it  may  be  for  the  same  subject- 
matter.  Thus,  where  the  efiect  of  the  second  suit 
cannot  be  had  in  the  former,  this  [dea  will  not  hold ; 
nor  where  the  second  Bill,  brought  by  a  different  per- 
son, although  for  the  same  matter,  as  far  as  concerns 
the  foundation  of  the  demand,  is  for  a  different  Equity; 
nor  where,  although  the  second  suit  is  brought  by  the 
same  person  for  the  same  purpose,  it  is  brought  in  a 
different  right.^  Thus,  where  the  executor  of  an  ad- 
ministrator, conceiving  himself  to  be  the  personal  rep- 


1  Ibid. 

B  Jones  V.  Segueira,  1  PhiU.  Ch.  R.  89;  Post,  ^  74S. 

3  Mitf.  Eq.  PI.  by  Jeremy,  348 ;  Cooper,  Eq.  PI.  873 ;  Deames,  PI.  in 
Eq.  139,  140. 

4  Beames,  PI.  in  Eq.  140, 141. 
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resentative  of  the  intestate,  brought  a  Bill,  and  after- 
wards procured  administration  de  bonis  non^  and  filed 
another  Bill,  a  plea  of  the  pendency  of  the  former 
Bill  was  overruled.^  Lord  Redesdale  thought  the  rea-* 
son  of  this  determination  to  have  been,  that  the  first 
Bill  being  whdly  irregular,  the  plaintiff  could  have  no 
benefit  from  it ;  and  it  might  have  been  dismissed  upon 
demurrer.'  But  Lord  Hardwicke  gave  a  difierent  rea- 
son for  his  determination,  expressly  founding  it  upon 
this  position,  that  where  the  same  person  sues  in  dif- 
ferent rights,  it  is  the  same,  as  if  there  were  difierent 
perscms.* 

^  74/0.  Where  a  decree  is  made  upon  a  Bill  brought 
by  a  creditor  on  behalf  of  himself  and  of  all  other 
creditors  of  the  same  person,  and  another  creditor 
comes  in  before  the  Master  to  take  the  benefit  of  the 
decree,  and  proves  his  debt,  and  then  files  a  Bill  on 
behalf  of  himself  and  the  other  creditors,  the  defend- 
ants may  plead  the  pendency  of  the  former  suit;  for  a 
man,  coming  under  a  decree,  is  qiMsi  a  party.  The 
proper  way  for  a  creditor  in  such  a  situation  to  pro- 
ceed, if  the  plaintiff*  in  the  original  suit  is  dilatory,  is 
by  ap|dication  to  the  Court  for  liberty  to  conduct  the 
cause.^ 

^  741  •  Whether  a  plea  of  the  pendency  of  another 
suit  in  Equity  for  the  same  matter  in  a  foreign  tribunal 


1  Mitf.  Eq.  PL  by  Jeremy,  248,  d49. 
a  Ibid. 

3  Beameft,  PL  in  Eq.  140, 141,  and  casee  tbere  cited ;  Huggins  v.  York 
Buildings  Company,  3  Atk.  44 ;  S.  C.  2  Eq.  Abridg.  3,  pi.  14 ;  Neve  v. 
Weston,  3  Atk.  657 ;  Law  v,  Rigby,  4  Bro.  Ch.  R.  60 ;  Gage  v.  Lord 
Stafford,  1  Yes.  544 ;  S.  C.  Ambler,  103 ;  Mitf.  Eq.  PL  by  Jeremy,  348, 
340;  Cooper,  Eq.  PL  374. 

4  Mitf.  Eq.  PL  by  Jeremy,  340;  Neve  v,  Weston,  3  Atk.  557;  Hod- 
ditch  V.  Donegall,  1  Sim.  &  Stu.  361 ;  Cooper,  Eq.  Pi.  874 ;  Beames, 
PL  in  Eq.  130,  140. 
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would  be  a  good  plea,  has  been  a  matter  of  some  dis- 
cussion in  some  of  the  Courts.  Upon  princi[de,  there 
would  not  seem  to  be  any  real  difficulty  in  holding, 
that  it  is  not  a  good  plea.  It  is  certain,  that  the  pen- 
dency of  another  suit  for  the  same  matter  in  a  foreign 
tribunal,  would  not  be  held  a  good  plea  to  a  suit  in  a 
Court  of  Law ;  and  there  seems  to  be  the  same  reason 
for  overruling  it  in  Equity.^ 

^  742.  Hitherto  we  have  been  speaking  of  a  plea  of 
another  suit  depending  in  a  Court  of  Equity.  And 
the  question,  which  next  presents  itself,  is,  whether 
the  pendency  of  an  action  in  a  Court  of  Law  for  the 
same  subject-matter  is  a  good  objection  to  be  urged  in 
a  plea  of  this  sort  in  a  Court  of  Equity.'  It  is  the  es- 
tablished rule,  that  such  a  plea  is  bad  and  unavailaUe 
in  Equity.  The  reason  usually  given  for  this  diversity 
is,  that  the  plaintiff  has  a  right  to  the  oath  of  the  de- 
fendant in  Equity,  to  exonerate  him  of  the  onus  pro- 
bandi  at  law.'  Perhaps  a  more  general  ground  may 
be  found  in  the  fact,  that  it  can  scarcely  ever  occur, 
that  the  remedial  justice,  and  the  grounds  of  relief,  are 
precisely  the  same  in  each  Court ;  for  if  the  remedy  be 
complete  at  law,  that  is  an  objection  to  the  jurisdic- 
tion  of  a  Court  of  Equity.  It  would  be  absurd  to  al- 
low a  suit,  depending  at  law,  to  be  a  bar  in  a  suit  in 
Equity,  when  the  merits  of  the  case  could  not  be  tried 


1  Foster  v.  PaacaU,  3  Atk.  589,  590;  Mitf.  Eq.  PI.  by  Jeremy,  347, 
note  (/) ;  Dillon  v.  Alvares,  4  Yes.  357.  See  Cooper,  Eq.  PL  975 ; 
Beames,  PI.  in  Eq.  141,  143 ;  Hoalditch  v.  Donegal!,  1  Sim.  &  Stu. 
491. 

9  Beames,  PI.  in  Eq.  146-148;  Cooper,  Eq.  PI.  376. 

3  Gilb.  For.  Rom.  55;  Beames,  PI.  in  Eq.  146-148.  Tet  a  plea  of 
this  sort  is  never  required  to  be  put  in  upon  oath,  because  it  is  examin- 
able by  a  Master,  as  a  matter  of  record.  Mitf.  Eq.  PI.  by  Jeremy,  347 ; 
Urlin  V.  Hudson,  1  Vem.  333 ;  Beames,  PL  in  Eq.  146 ;  Cooper,  Eq.  PL 
375. 
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in  the  suit  at  law.  The  defendant  is  not,  however, 
without  a  remedy  for  the  double  vexation ;  for  a  Court 
of  Equity  will,  upon  the  coming  in  of  the  defendant's 
answer,  put  the  plaintiff  to  his  election,  whether  he 
will  proceed  in  the  suit  at  law,  or  in  Equity ;  and  if 
he  elects  the  latter,  then  an  injunction  will  issue  to 
any  further  proceedings  at  law ;  if  the  former,  then  the 
Bill  will  be  dismissed.^  But  if  the  plaintiff  should  fail 
in  his  suit  at  law,  this  dismission  of  his  Bill  will  not  be 
a  bar  to  his  bringing  a  second  Bill.' 

^  743.  As  the  plea  of  another  suit,  depending  in 
Equity,  is  clearly  a  good  plea,  if  true,  the  usual  course 
of  the  Court  is  not  to  reply  to  the  plea,  (for  that  would 
be  irregular,)  or  to  have  the  plea  set  down  and  ar- 
gued ;  but  to  refer  it  to  one  of  the  Masters  to  look  into 
the  two  suits,  and  to  report,  whether  or  not,  they  are 
both  for  the  same  matter.'  If  the  Master  reports,  that 
both  suits  are  for  the  same  matter,  the  plea  is  allowed ; 
but  if  he  reports  otherwise,  the  plea  is  then  ipso  facto 
overruled/  According  to  the  general  orders  of  the 
Court,  the  reference  to  the  Master  is  to  be  procured 
by  the  plaintiff*,  and  a  report  thereupon  within  one 
month  after  the  filing  of  such  plea,  otherwise  the  Bill 
to  stand  dismissed  of  course  with  the  ordinary  costs/ 
If  the  plaintiff,  therefore,  set  down  the  plea  to  be  ar- 
gued, he  admits  the  truth  of  the  plea,  and  it  must  be 
allowed,  unless  defective  in  form/ 


^  Glib.  For.  Rom.  55 ;  Beames,  Ord.  in  Chan.  11, 12 ;  Beames,  PI.  in  Eq. 
146- 148;  Mitf.  Eq.  PI.  by  Jeremy,  240,950;  Cooper,  Eq.  PI.  276. 

«  Mitf.  Eq.  PI.  by  Jeremy,  250 ;  Royle  v.  Wynne,  1  Craig  &  Phill. 
252. 

'  Jones  V.  Segneira,  1  Phill.  Ch.  R.  88.  See  Wedderbum  v.  Wed- 
derbum,  2  Beayan,  R.  208 ;  S.  C.  4  Mylne  &  Craig,  585 ;  Ante,  ^  783. 

*  Cooper,  Eq.  PI.  275. 

*Ibid. 

0  Ibid. 
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^  744.  If  we  pause  upoa  this  proposition,  there  cer- 
tainly appears  something  rather  anomalous  in  the  pro* 
ceeding  relative  to  this  plea,  as  its  effect  seems  to  be, 
to  preclude  the  plaintiff  from  having  both  an  examina- 
tion as  to  the  truth  of  the  plea,  and  a  decimon  as  to 
the  form  of  the  plea,  as  he  is  generally  entided  to.  If 
he  examine  into  the  truth  of  the  plea  by  the  reference 
to  the  Master,  he  waives,  it  is  apprehended,  taking  the 
opink>n  of  the  Court  on  the  form  of  the  plea.  And  if 
he  set  down  the  plea  for  the  purpose  of  having  a  de- 
cision on  its  form,  he  thereby  admits  the  truth  ctf  the 
plea,  and  foregoes  an  inquiry  before  the  Master ;  and 
the  plea  must  be  allowed,  unless  it  should  be  defective 
in  form  J  But,  it  is  conceived,  he  may  adopt  the  lat- 
ter course,  notwithstanding  the  terms  of  the  general 
order  would  seem  to  preclude  him  from  taking,  in  any 
event,  the  opinion  of  the  Court  on  the  form  of  the 
plea.* 

^  745.  Secondly ;  a  plea  for  the  want  of  proper 
parties.  Little  remains  to  be  said  upon  this  subject 
beyond  what  has  been  already  suggested  in  our  prior 
inquiries.'  Although  a  plaintiff  may  be  folly  entitled 
to  the  relief  he  prays,  and  the  defendant  may  have  no 
claim  to  the  protection  of  the  Court,  which  ought  to 
prevent  its  interference ;  yet  the  defendant  may  object 
to  the  Bill,  if  it  is  deficient  to  answer  the  purposes  of 
complete  justice.  This  is  usually  for  want  of  proper 
parties  ;  and,  if  the  defect  is  not  apparent  on  the  face 
of  the  Bill,  the  defendant  may  plead  the  matter  neces- 
sary to  show  it.    A  plea  of  the  want  of  parties  goes  both 

1  Beames,  PI.  in  £q.  144-146;  Beames,  Ord.  in  Cban.  176,  177; 
Mitf.  Eq.  PI.  by  Jeremy,  847 ;  Cooper,  Eq.  PI.  874, 976 ;  Murray  v.  Shad- 
well,  17  Ves.  352. 

a  Ibid. 

3  Ante,  §236,  238,  541. 
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to  discovery  and  relief,  where  relief  is  prayed  ;  although 
the  want  of  parties  is  no  objection  to  a  Bill  for  a  dis- 
covery merely.*  Where  a  sufficient  reason  to  excuse 
the  defect  is  suggested  by  the  Bill ;  as  where  a  per- 
sonal representative  is  a  necessary  party,  and  the  Bill 
states,  that  the  representation  is  in  contest  in  the  Ec- 
clesiastical Court ;  or  where  the  party  is  resident  out 
of  the  jurisdiction  of  the  Court,  and  the  Bill  charges 
that  fact ;  or  where  the  Bill  seeks  a  discovery  of  the 
necessary  parties  ;  an  objection  for  want  of  parties  will 
not  be  allowed  ;  unless,  perhaps,  the  defendant  should 
controvert  the  excuse  made  by  the  Bill,  by  pleading 
matter  to  show  it  false.^     Thus,  in  the  first  instance, 


1  Ante,  §  610. 

s  Mitf.  £q.  PL  by  Jeremy,  880,  381 ;  Cooper,  Eq.  PL  185- 187,  289, 
290;  Beames,  PL  in  Eq.  148;  Robinson  v.  Smith,  3  Paige,  R.  222; 
Mitchell  V.  Lenox,  2  Paige,  R.  280 ;  Milligan  v.  Milledge,  3  Cranch,220 ; 
Lord  Redesdale  has  classed  this  plea  among  pleas  in  bar.  Mitf.  Eq.  PL 
by  Jeremy,  220,  280.  On  this,  Mr.  Beames  (PL  in  Eq.  149,  150)  has 
remarked ;  '*  This  plea  is  generally  classed  as  a  plea  in  bar ;  bat  with 
what  propriety  (admitting,  as  it  tacitly  does,  that  the  plaintiff  is  entitled 
to  some  relief,  and  not  disputing  the  yalidity  of  the  rights,  made  the  sub- 
ject of  the  sait)  cannot,  I  apprehend,  be  easily  stated,  especially  as  it  is 
borrowed  from  the  analogous  plea  at  law  to  actions  arising  ex  contractu^ 
which  has  been  considered  a  plea  in  abatement.  Thus,  in  the  instance  of 
a  quare  impedU, '  the  incumbent  may  plead  in  abatement,  that  such  an  one 
18  not  named  a  defendant,  when  he  ought  to  be.'  It  appears  from  Mr. 
Raithby's  note  of  the  case  of  Hamm  v.  Stephens,  that  the  plea  was  con- 
sidered, and  is  entered  in  the  Register's  book,  as  a  '  plea  in  abatement  for 
want  of  parties.'  Lord  Redesdale,  although  he  has  treated  the  plea  now 
under  discussion  as  a  plea  in  bar,  seems  rather  to  question  the  propriety  of 
so  classing  it,  by  observing  that  it  is,  '  perhaps,  a  temporary  bar  only,'  an 
obserration,  that  is  equally  applicable,  for  instance,  to  a  plea  of  outlawry, 
which  has  never,  it  is  apprehended,  been  classed  as  a  plea  in  bar  in 
Equity.  In  addition  to  which.  Lord  Hardwicke  himself  says,  that  '  an 
exception  for  want  of  parties  is  in  the  same  nature  with  a  plea  in  abate- 
ment at  law.'  Whether,  however,  it  be  properly  classed  as  a  plea  in  bar, 
or  as  a  plea  to  the  BUI,  it  is  unquestionable,  that  a  plea  for  want  of  parties 
is  a  good  plea  in  Equity,  as  it  is  at  law."  See  also  Anon.  Mosel.  R. 
207.  It  has  already  been  stated  (§  238),  that,  where  there  is  a  defect  of 
parties,  the  plea  should  show  who  thejproper  parties  are,  by  name  if  prac- 

£Q.  PL.  89 
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if  before  the  filing  of  the  Bill  the  contest  in  the  Eccle- 
siastical Court  was  determined,  and  administratioi) 
granted,  and  the  defendant  should  show  this  b;  plea, 
perhaps  the  olgection  for  want  of  parties  would  be,  in 
strictness,  good.^  Upon  arguing  a  plea  of  this  kind, 
the  Court,  instead  of  allowing  it,  has  giren  the  plain- 
tiff  leave  to  amend  the  Bill  upon  payment  of  costs ; 
a  liberty,  which  he  may  also  obtain  after  the  allowance 
of  a  plea,  according  to  the  common  course  of  the 
Court ;  for  the  suit  is  not  determined  by  the  allowance 
of  a  [dea,  as  it  is  by  the  allowance  of  a  demurrer  to  the 
whole  of  a  Bill.* 

^  745,  a.  In  respect,  also,  to  the  want  of  proper  par- 
ties, although  it  may  be  generally  pleaded  to  the  BiD, 
that  there  is  such  a  defect ;  yet  the  structure  of  the 
Bill,  even  when  it  seeks  relief,  as  well  as  discovery, 
may  sometimes  prevent  the  oljection  from  being  taken 
by  way  of  plea.  Thus,  for  example,  if  a  Bill  be 
brought  for  payment  of  an  annuity  charged  on  real 
estate,  and  the  Bill  charges,  that  the  defendant  ought 
to  discover,  whether  there  are  any  incumbrancers  prior 
to  the  plaintiff's ;  and  if  there  are,  to  set  forth  their 
names,  and  the  nature  of  their  claims  and  priorities ;  it 
would  not  be  a  good  plea,  that  there  are  prior  incum- 
brancers, who  ought  to  be  made  parties  to  the  Bill ; 
for  the  defendant  is  bound  to  make  the  discovery  as 


ticable;  if  not  so,  by  a  description,  which  will  point  oat  to  the  plaintiff 
the  proper  parties,  and  wiU  enable  him  to  amend  his  Bill  acoordtnglf. 
See  Mitf.  Eq.  PI.  by  Jeremy,  180,  181 ;  Attorney-General  ».  Jackson, 
11  Ves.  367,  369,370;  Attomey^eneral  v.  Wyburgh,  1  P.  Will.  699; 
Attorney-General  v.  Shelly,  1  Salk.  163;  Beames,  PI.  in  Eq.  154, 155; 
Fawkes  «.  Pratt,  1  P.  Will.  693 ;  Merrewether  v.  Mellish,  13  Ves.  435, 
438;  Anon.  Mosel.  R.  207;  Cockbnm  v.  Thompson,  16  Yes.  325-339. 
See  also  Cook  v,  Mancias,  3  John.  Ch.  R.  427. 

1  Ibid. 

s  Ibid. 
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asked  in  the  Bill ;  and  if  there  afe  more  than  one,  he 
ought  to  discover  all  the  incumbrancers*^  And  if  a 
plea,  that  there  is  one  incumbrancer,  who  is  not  a  party, 
is  allowed,  and  the  Bill  amended  accordingly,  and  the 
defendant  then  pleads  to  the  amended  Bill,  that  there 
are  other  incumbrancers,  who  are  not  made  parties, 
the  latter  plea  will  be  disallowed ;  for  the  defendant 
ought  to  have  inserted  all  the  incumbrancers  in  the 
original  plea.' 

^  746.  Thirdly ;  the  plea  of  multiplicity  of  suits. 
This  olijection  also  may  be  taken  by  way  of  plea  ;  for 
it  is  against  the  whole  policy  of  Courts  of  Equity  to 
encourage  multiplicity  of  suits;'     Indeed,  this  consti- 


^  Rawlins  «.  Dalton,  3  Tounge  &  Coll.  447,  452,  453.  Lord  Abinger 
on  UuB  occasion  said;  ''I  am  deariy  of  opinion,  that  the  plea  must  be 
overruled,  on  three  distinct  grounds.  The  first  is,  that  the  matter  discov- 
ered in  the  plea  is  part  of  the  discovery  sought  by  the  Bill,  and  1  never 
can  suppose  that  Courts  of  Equity,  which  are  generally  governed  by  the 
rules  of  common  sense,  can  allow  what  ought  to  have  been  the  subject  of 
an  answer,  and  which  the  plaintiff  seeks  to  have  discovered  by  his  Bill, 
set  up  by  way  of  plea,  in  order  to  defeat  the  Bill.  There  is  a  class  ot 
cases,  where  the  relief  and  discovery  soaght  by  the  BiU  are  so  blended^ 
that  you  cannot  separate  them,  and  if  you  plead  to  the  relief,  you  must 
answer  as  to  the  discovery.  Here,  the  party  seeks  to  recover  a  certain 
annuity  charged  on  lands ;  but  upon  this  Bill  his  title  to  receive  payment 
of  the  annuity  may  depend  on  the  existence  of  prior  incumbrancers.  One 
object  of  the  Bill  is  to  obtain  a  discovery  of  the  other  incumbrancers,  in 
order  to  make  them  parties  to  the  suit.  Ought,  then,  the  omission  to 
make  the  incumbrancers  parties  to  be  pleaded  to  such  a  Bill !  But  at  all 
events,  can  it  be  endured,  that  a  defendant  should  plead  the  want  of  one 
incumbrancer,  thereby  getting  the  plaintiff's  ffill  dismissed,  and  his  own 
costs  of  the  dismissal,  and  then  be  aUowed  to  plead  the  same  plea  again 
as  to  another  incumbrancer?  By  the  same  rule  he  might  go  on  and  plead 
fifty  successive  pleas  of  the  same  sort.  It  appears  to  me,  however,  that 
the  very  nature  of  the  Bill,  which  seeks  to  know,  who  are  the  incam** 
branoers  upon  the  estate,  precludes  a  plea  for  want  of  parties  in  a  case 
like  this,  and  that  the  defendant  should  inelude  in  his  answer  to  the  Bill 
the  names  of  all,  whom  he  alleges  onght  to  be,  but  whom  the  plaintiff  has 
omitted  to  make,  parties  to  the  Bill." 

9  Rawlins  i^.  Dalton,  3  Younge  &  Coll.  447,  453, 453. 

3  Beames,  PI.  in  Eq.  155,  156, 158 ;  MItf.  Eq.  PL  by  J0remy»  145, 321  ; 
Ante,  $  387 ;  Cooper,  Eq.  PI.  184,  1^. 


708  EQUITY    PLEADINGS.  [CH.  XIT* 

tutes  one  main  ground  of  the  objection  of  the  want  of 
sufficient  parties ;  since  its  tendency  is  to  multiply  liti- 
gation.^ 

^  747.  Fourthly ;  the  plea  of  multifariousness,  or  of 
joining  and  confounding  distinct  matters  in  one  Bill. 
Generally,  this  objection  is  apparent  on  the  face  of  the 
Bill ;  and  then  it  should  be  taken  by  way  of  demur- 
rer.^ But,  in  case  the  Bill  is  so  artfully  framed,  that 
from  that,  or  from  some  other  cause,  the  objection  does 
not  appear  on  the  face  of  the  Bill,  the  defendant  may 
take  advantage  thereof,  by  setting  forth  the  special 
matter  by  a  plea.^  Such  a  plea,  properly  considered, 
would  be  neither  to  the  jurisdiction,  nor  to  the  person, 
nor  in  bar ;  but  it  would  be  strictly  a  plea  to  the  Bill, 
or  to  the  frame  thereof/  This  subject  has  been  al- 
ready  treated  at  large  under  the  he^  of  demurrer ; 
and  therefore  it  is  unnecessary  to  add  more  in  this 
place.* 

^  748.  Having  disposed  of  these  preliminary  pleas, 
declinatory,  or  dilatory,  we  come  in  the  next  place  to 
the  consideration  of  pleas  in  bar,  belonging  to  the  class 
of  peremptory  exceptions  of  the  Civil  Law.     Although 


1  Staflford  V,  City  of  London,  1  P.  Will.  488  ;  Ante,  §  73,  73,  75,  76. 
This  plea  ie  also  classed  by  Rord  Redesdale  as  a  plea  in  bar.  Mitf.  £q. 
PI.  by  Jeremy,  S20,  221.  Upon  this,  Mr.  Beames  (PI.  in  £q.  156)  has 
remarked  ;  '*  Lord  Redesdale  terms  it  a  plea  in  bar,  which,  with  great 
deference  to  his  Lordship,  it  cannot  be,  as  it  does  not  deny  the  existence 
of  the  right,  made  the  subject  of  snit,  but  tacitly  admits  that  right.  Nor 
can  it  be  denominated  a  plea  either  to  the  jurisdiction,  or  to  the  person. 
It  is  a  plea  in  abatement  of  the  BUI,  as  framed,  neither  den3ring  the  jniia- 
diction  of  the  Court,  nor  the  ability  of  the  plaintiff  to  sue,  nor  contending, 
that  the  right  made  the  subject  of  the  suit  has  no  existence ;  but  simply 
asserting,  that  the  plaintiff  ought  not  to  split  his  demands,  but  should 
bring  the  whole  at  once  before  the  Court.'' 

s  Mitf.  £q.  PI.  by  Jeremy,  221;  Ante,  $  271-287. 

3  Beames,  PL  in  £q.  157,  158 ;  Mitf.  £q.  PI.  by  Jeremy,  221. 

4  Beames,  PI.  in  £q.  157,  158. 
s  Ante,  §  271,  284,  530  -  541. 
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the  subject  of  a  suit  may  be  within  the  jurisdiction  of 
a  Court  of  Equity,  and  the  Court,  in  which  it  is 
brought,  may  have  the  proper  jurisdiction ;  although 
the  plaintiff  may  be  under  no  personal  disability,  and 
may  be  the  person  he  pretends  to  be,  and  may  have  a 
claim  of  interest  in  the  subject,  and  a  right  to  call  on 
the  defendant  concerning  it ;  and  although  the  defend- 
ant may  be  the  person  he  is  stated  to  be,  and  may 
claim  an  interest  in  the  subject,  which  may  make  him 
liable  to  the  plaintiff's  demands,  (with  respect  to 
which  circumstances  pleas  have  been  already  consid- 
ered^) ;  stiU,  the  plaintiff,  by  reason  of  some  additional 
circumstance,  may  not  be  entitled  in  the  whole  or  in 
part  to  the  relief  or  assistance,  which  he  prays  by  his 
Bill.  The  olgections,  which  may  be  made  to  the 
whole  or  to  any  part  of  a  suit,  and  which  have  not 
been  already  considered,  are  principally  the  subject  of 
those  kinds  of  pleas,  which  are  commonly  termed  Pleas 
in  bar.^  Let  us  proceed  to  examine  these  different 
kinds  of  pleas  in  the  order,  in  which  they  have  been 
usually  arranged. 

^  749.  Pleas  in  bar  may  be  ranked  under  three 
heads:  (1.)  Pleas,  founded  on  some  bar  created  by 
statute;  (2.)  Pleas,  founded  on  matter  of  record,  or 
as  of  record,  in  some  Court ;  ( 3.)  Pleas  of  matter 
purely  in  paiSj  as  it  is  termed ;  that  is,  upon  matter  of 
fact,  which  is  not  of  record.' 


1  Ante,  $  734. 

>  Mitf.  £q.  PI.  by  Jeremy,  936. 

'  This  is  the  dislribatioii  of  Mr.  Cooper  (Eq.  PI.  951),  and  of  Mr. 
Beunes  (PI.  in  Eq.  159,  160);  and  I  hare  followed  it,  as  preferable  to 
that  of  Lord  Redesdale,  who  has  divided  them  into,  (1.)  Pleas  of  matters 
recorded,  or  as  of  record  in  the  Conrt  itself,  or  of  some  other  Court  of 
Equity ;  (9.)  Pleas  of  matters  of  record,  or  matters  in  the  natnre  of  mat- 
ters of  record  of  some  other  Court,  not  a  Conrt  of  Equity ;  and  (3.)  Pleas 
of  matters  in  pais.    Mitf.  Eq.  PL  by  Jeremy,  936. 
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^  750.  First;  Pleas  in  bar,  founded  on  matter, 
which  is  made  a  bar  by  statute.  Pleas  of  this  sort 
are,  ( 1 .)  The  statute  of  limitations ;  (2.)  The  statute 
for  the  prevention  of  frauds  and  perjuries ;  (3.)  Anj 
other  statute,  public  or  private,  which  has  created  a 
bar ;  (4.)  The  plea  of  a  statute  fine  and  non-claim. 

^761.  (1.)  The  statute  of  limitations.  This  is  a 
good  bar  to  a  suit  in  Equity,  as  it  is  at  law ;  and  it 
will  ordinarily  bar  both  the  claim  of  the  debt,  and  the 
discovery,  when  the  debt  became  due.^  Indeed,  when 
the  objection  appears  on  the  face  of  the  Bill,  it  may, 
as  we  have  already  seen,  be  taken  by  way  of  de- 
murrer.^ Thus,  for  example,  if  upon  the  face  of  a 
Bill  to  recover  a  debt,  it  appears,  that  the  debt  ac- 
crued due  more  than  six  years  before  the  commence- 
ment of  the  suit,  a  demurrer  will  lie.*  If  it  does  not 
so  appear,  then  a  plea  is  proper.  It  was  formerly 
thought,  that  although  the  plea  might  be  a  good  bar  to 
the  relief  sought  by  such  a  Bill;  yet  it  was  not  a 
good  bar  to  the  discovery  sought,  when  the  debt  be- 
came due ;  for  if  that  had  been  set  forth,  it  would 
appear  to  the  Court,  whether  the  time  limited  by  the 
statute  of  limitations  was  elapsed  or  not.^  But  the 
doctrine  is  now  well  established,  that  the  bar  equally 
applies  to  each ;  to  the  discovery,  as  well  as  to  the  re- 


1  Mitf.  Eq.  PI.  by  Jeremy,  960 ;  Cooper,  £q.  PI.  851 ;  Junes  o. 
Sadgrove,  1  Sim.  &  Stu.  4 ;  Macgregor  v.  East  India  Company,  9 
Sim.  R.  455;  Ante,  §  681,^ a,  and  note;  Dexter  v.  Arnold,  3  Sumaert 
R.  153. 

s  Ante,  §  484,  50d,  note;  Foster  v.  Hodgson,  10  Ves.  17d;  Horen- 
den  V.  Annealey,  S  Sob.  &  Lefr.  637 ;  Hoare  V.  Peek,  6  Sin.  R.  61  - 
Mitf  Eq.  PI.  by  Jetemy,  813,  note  (c) ;  Staokhoase  v.  Baraston,  10  Yes. 
466,  460,  470. 

3  Mitf.  Eq.  PI.  by  Jeremy,  860 ;  Maekwonh  «.  Clifton,  9  Atk.  51; 
Ante,  §  681,  a,  and  note. 
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lief.^     The  objection  may  also  be  taken  by  way  of  an* 
swer,  and  relied  on  as  a  defence.^ 

^  752.  Where  the  demand  is  of  any  thing  execu* 
tory,  as  a  note  for  the  payment  of  an  annuity,  or  of 
money  at  a  distant  period,  or  by  instalments,  the  de- 
fendant must,  by  his  plea,  aver,  that  the  cause  of  ac- 

i  Satton  «.  Soarborongh,  9  Ves.  71;  Cork  v.  Wilcock,  5  Madd.  R. 
328.  Lord  Redesdale  (Mitf.  Eq.  PL  by  Jeremy,  269,  270)  has  made 
the  following  remarks  on  the  decisions,  which  establish  the  present  doc- 
trine :  —  *'  These  decisions  are  stated  to  hare  been  founded  on  a  rule, 
adopted  of  late  years,  that  where  a  demurrer  to  relief  would  be  good, 
the  same  ground  of  demurrer  would  extend  to  the  discovery,  on  which 
the  relief  prayed  was  founded  [Ante,  ^  312,  441] ;  and  applying  this 
rule,  originally  confined  to  demurrers,  to  pleas  also.  It  may  be  doubtr 
ed,  whether,  in  this  extension  of  the  irule  to  pleas,  the  difi^rence  be- 
tween a  plea  and  demurrer  has  been  sufficiently  considered.  A  de- 
murrer founds  itself  on  the  Bill,  and  asserts  no  matter  of  fact,  the  truth 
of  which  can  be  disputed.  A  plea,  on  the  contrary,  asserts  a  fact,  the 
truth  of  which  is  put  in  issue  by  the  plea.  When,  therefore,  the  stat- 
ute of  limitations  is  pleaded  to  a  demand,  and  the  question  to  be  tried  on 
the  issue,  joined  upon  the  plea,  is,  whether  the  debt  became  due  with- 
in six  years  before  the  filing  of  the  Bill,  it  is  denying  the  plaintiff  the 
benefit  of  that  discovery  in  aid  of  proof,  which  is  allowed  in  all  other 
cases  to  hold,  that  a  plea  of  the  statute  of  limitation,  with  an  averment, 
that  the  cause  of  action,  if  any,  accrued  six  years  before  the  filing  of  the 
Bill,  will  be  a  bar  to  the  discovery  of  the  truth  of  that  averment.  lo  the 
case  of  money  received  by  the  defendant  for  the  use  of  the  plaintiff,  and 
where  the  sums  received,  as  well  as  the  times  when  they  were  respective- 
ly received,  may  rest  in  the  knowledge  of  the  defendant  only,  it  may 
amount  to  a  complete  denial  of  justice  to  hold,  that  a  plea  of  the  statute 
of  limitations,  with  such  an  averment,  is  a  bar  to  any  discovery  as  to  the 
sums  received,  and  when  received,  and  of  whom,  and  as  to  entries  in 
books,  and  other  papers,  which  discovery  might  enable  the  plaintiff  to 
prove  the  ialsehood  of  the  plea  by  witnesses  and  production  of  papers,  as 
well  as  by  the  defendant's  answer."  These  remarks  seem  properly  ad- 
dressed to  a  case,  where  the  Bill  states,  that  the  debt  has  accrued  within 
the  period  of  the  statute  of  limitations;  and  then  they  would  seem  to  be 
conclusive  in  favor  of  requiring  the  discovery  to  be  made.  But,  suppose 
the  Bill  should  state  the  debt  to  be  due  ten  years  ago,  and  then  should 
require  a  discovery,  whether  it  did  not;  would  the  same  reasoning  be 
applicable?    See  Ante,  §  681,  681,  a,  683  ;  Post,  $  806. 

s  Van  Hook  v.  Whitlock,  7  Paige,  R.  373 ;  1  Story  on  Eq.  Jurisp. 
§  55,  a,  p.  73 ;  Id.  ^  529 ;  2  Story  on  Eq.  Jurisp.  §  1520,  1521,  and  cases 
cited  in  the  notes ;  Post,  §  847 
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tion  hath  not  accraed  (not,  that  he  did  not  promise) 
within  six  years  ;  because  the  statute  bars  only  what 
was  actually  due  six  years  before  the  suit  was  brought.* 
This  is  in  accordance  with  the  rule  of  pleading  adopt- 
ed at  law.* 

^  753.  There  are  exceptions  allowed  in  Courts  of 
Equity,  in  analogy  to  those  at  law,  to  the  strict  appli- 
cation of  the  statute  of  limitations.  It  cannot  be 
pleaded,  where  the  case  falls  directly  within  the  ex- 
ceptions of  the  statute  itself,  such  as  infancy,  cover- 
ture, insanity,  being  imprisoned,  or  being  beyond  seas. 
Neither  can  it  be  pleaded  in  a  case,  where  the  exec- 
utor of  the  debtor  has  not  taken  out  administration ; 
because  no  laches  can  be  attributed  to  a  plaintiff  for 
not  suing,  while  there  was  no  executor  against  whom 
he  could  bring  his  action.'  But  where  the  allegation 
of  the  Bill,  upon  a  fair  construction,  was,  that  the 
defendant  had  possessed  the  personal  estate,  and 
therefore  might  have  been  sued,  as  executor  de  son 


1  Mitf.  Eq.  PI.  by  Jeremy,  371 ;  Beames,  PL  in  Eq.  165,  169,  170 ; 
Cooper,  Eq.  PL  352,  353.  See  McGregor  v.  East  India  Company,  3 
Sim.  R.  453. 

^  Beames,  PL  in  Eq.'  165,  166.  As  to  the  mode  of  arerment,  which 
will  satisfy  the  rules  of  pleading,  it  has  been  decided,  that  the  want  of  an 
averment,  in  a  plea  of  the  statute  of  limitations,  that  the  money  was  not 
received  within  six  years,  may  be  supplied  by  an  averment,  that  the  cause 
of  action,  if  any,  arose  above  six  years  before  the  filing  of  the  Bill ;  as, 
where  the  Bill  waiB  for  an  account  of  all  sums  received  in  respect  of 
prizes,  insurance,  &c.,  and  the  defendants  pleaded  the  statute  of  limita- 
uons,  and  the  plea  averred,  that  "  there  had  been  no  promise  or  agree- 
ment within  six  years  before  the  defendants  were  served  with  process,  to 
come  to  any  account  for,  or  make  satisfaction,  or  to  pay  any  sum  of 
money  to  the  plaintiff" ;  although  it  was  objected,  that  there  was  no 
averment  in  this  plea,  that  the  money  was  not  received  within  the  last 
six  years ;  yet  the  Court  decided,  that  it  was  supplied  in  substance  by  the 
averment,  that  no  cause  of  action  had  accrued,  within  the  last  six  years  ; 
and  allowed  the  plea.  Sutton  v.  Scarborough,  9  Ves.  71 ;  Cooper,  E^. 
PL  353. 

3  Cooper,  Eq.  PL  853, 854. 
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tartj  a  plea  of  the  statute  of  limitatioos  by  an  execu- 
tor, who  had  not  taken  out  probate  till  some  years 
after  the  testator's  death,  was  allowed.^ 

^  754.  In  the  cases  above  stated,  the  Bill  is  sup- 
posed not  to  state,  that  the  debt  accrued  more  than  six 
years  before  the  suit  brought;  and  not  to  state  any 
circumstances,  which  would  take  the  case  out  of  the 
statute ;  ^  such  as  a  fraud,  or  a  mistake ;  or  a  new 
promise  within  six  years  ;  or  any  exception  of  disabil- 
ity within  the  statute ; '  of  which  it  seeks  a  discov- 
ery. In  such  a  case,  the  plea  of  the  statute  of  limi- 
tations would  be  a  pure  plea.  But,  if  the  Bill  should 
charge  a  fraud,  and  that  the  fraud  was  not  discovered 
until  within  six  years,  a  pure  plea  would  not  be  ap- 
propriate. But  it  must  be  the  plea  not  pure,  or  the 
anomalous  plea,  already  mentioned.  That  is  to  say, 
the  plea  should  not  only  plead  the  statute  of  limita- 
tions; but  it  should  contain  averments,  denying  the 
fraud ;  or  stating  that  the  fraud,  if  any,  was  discover- 
ed within  six  years.^  And  it  should  also  be  accom- 
panied by  an  answer  in  support  of  the  plea,  answer- 
ing arid  denying  the  circumstances  of  fraud,  and  the 
other  circumstances,  which  go  to  avoid  the  bar.'    So, 


1  Cooper,  Eq.  PI.  253,  354 ;  Beames,  PI.  in  Eq.  167,  168 ;  Burditt  v. 
Grew,  8  Pick.  R.  108. 

s  See  Thring  v.  Edgar,  2  Sim.  ii  Sta.  274;  McGregor  v.  East  India 
Company,  2  Sim.  R.  402. 

'  Ante,  §  681,  a,  and  note;  Forbes  v.  Skelton,  8  Sim.  R.  335;  Brooks- 
bank  V.  Smith,  2  Yoonge  Sl  Coll.  58,  60. 

*  S.  P.  Brooksbank  v.  Smith,  2  Younge  Sl  Coll.  58 ;  Clayton  v.  Earl 
of  Winchelsea,  3  Yoonge  &  Coll.  683,  688 ;  Ante,  §  681,  a,  and  note; 
Post,  $  815,  a. 

^  Mitf.  Eq.  PI.  by  Jeremy,  271 ;  Sonth  Sea  Company  v.  Wymondsell, 
3  P.  Will.  193 ;  Beames,  Pi.  in  Eq.  163,  164, 167;  Cooper,  Eq.  PI.  252, 
253 ;  HoYenden  v.  Annesley,  2  Sch.  &,  Lefr.  635,  636,  637  ;  Gt)odrich  v. 
Pendleton,  3  John.  Ch.  R.  384 ;  Kane  v.  Bloodgood,  7  John.  Ch.  R. 

» 

EQ.  PL.  90 
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upon  a  similar  ground,  where  a  particular  special  prom- 
ise within  six  years  is  charged  in  the  Bill,  to  avoid 
the  statute  of  limitations ;  or  where  any  other  matter 
whatsoever  is  charged  by  the  Bitt,  to  avoid  the  statute 
of  limitations,  the  plaintiff  must  specially  deny  the 
promise,  or  other  matter  so  charged,  by  averment  in 
the  plea ;  and  must  also  accompany  it  with  an  answer 
in  support  of  the  plea,  containing  a  like  denial  of  the 
promise,  or  other  matter  charged,  and  all  the  circum- 
stances thereof.^  In  such  a  case,  care  must  be  taken 
not  to  cover  such  a  discovery  by  pleading  the  plea  to 
the  whole  Bill,  or  to  any  part  thereof,  which  will  cover 
such  a  discovery ;  for  if  the  plea  does  cover  it,  it  will, 
as  has  been  already  stated,  be  overruled.^ 

^  755.  The  statute  of  limitations  may  also  be  plead- 
ed in  bar  to  a  Bill,  filed  to  prevent  the  defendant  from 
setting  up  an  outstanding  term,  in  order  to  defeat  the 
plaintiff  in  an  action  of  ejectment ;  for  in  such  a  case, 
if  more  than  twenty  years  have  elapsed  since  his  title 
accrued,  and  he  has  been  out  of  possession,  it  is  plain, 
that  when  he  has  obtained  the  equitable  relief,  which 
he  seeks,  he  will  nevertheless  be  unable  to  proceed  at 

134 ;  S.  C.  9  Cowen,  R.  360 ;  Clayton  v.  Earl  of  WiDchelsea,  3  Yoonge 
&  Coll.  683,  688 ;  Hindman  v.  Taylor,  2  Bro.  Ch.  R.  7;  Ante,  $  684. 

1  Mitf.  £q.  PI.  by  Jeremy,  271  ;  Cooper,  Eq.  PI.  233 ;  Beamea,  PI.  in 
£q.  164,  165 ;  Bayley  V.  Adams,  6  Yea.  586 ;  Cork  v.  Wilcock,  5  Madd. 
R.  328,  330 ;  Jamea  v.  Sadgrove,  1  Sim.  &  Stn.  4 ;  Chapin  v.  Colman, 
11  Pick.  R.  331.  A  plea  of  the  statute  of  limitations  need  not  deny  the 
usual  allegations,  *'  that  the  defendant  has  books,  &c.,  in  his  custody,  by 
which,  if  produced,  the  several  matters  aforesaid,  or  some  of  them,  did  or 
'Ctrould  appear,"  unless  it  is  also  charged  that,  if  produced,  they  would 
show  a  promise  within  six  years ;  because,  otherwise,  the  possession  of 
these  documents  is  quite  immaterial.  McGregor  v.  East  India  Company, 
2  Sim.  R.  452. 

3  Ante,  ^  686 ;  Portarlington  v.  Soulby,  6  Sim.  R.  356 ;  Bolton  v.  Gard- 
ner,  3  Paige,  R.  273.  When,  and  under  whatever  circumstances,  the  plea 
will  be  good  in  bar  of  an  account,  see  Cooper,  Eq.  PI.  253 ;  Beanies,  PI. 
in  Eq.  167 ;  Spring  v.  Gray,  2  Mason,  R.  589-533. 
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law ;  and,  therefore,  the  only  ground  for  equitable  re- 
lief fails.  ^ 

§  756.  In  some  of  the  foregoing  cases,  Courts  of 
Equity  seem  to  act  upon  the  positive  injunctions  of  the 
statute  of  limitations ;  for,  in  a  case  of  concurrent  juris- 
diction, (as  in  cases  of  account,  or  other  debts,)  the 
statute  would  seem  to  apply  equally  to  Courts  of  Law 
and  of  Equity.^  But  in  a  great  variety  of  other  cases, 
Courts  of  Equity  may  correctly  be  said  to  act,  not  so 
much  in  obedience  to  the  law,  as  in  analogy  to  the 
law.'  For,  although,  in  such  cases,  suits  in  Equity  are 
not  within  the  words  of  the  statute ;  yet  Courts  of 
Equity  generally  adopt  it  as  a  positive  rule,  and  apply 
it  by  parity  of  reasoning  to  cases  not  within  it.^ 

§  756,  a.  But  besides  the  bar  of  the  statute  of  limi- 
tations, in  cases  to  which  the  statute  properly  applies, 
the  lapse  of  time  will,  independent  of  the  statute,  con- 
stitute a  complete  bar,  in  many  cases,  to  proceedings  in 
Equity ;  for  Courts  of  Equity  never  interfere  to  grant 
either  relief  or  discovefy  after  an  unreasonable  lapse 
of  time.  On  the  contrary,  the  mete  length  of  time 
unaccounted  for  is  treated  as  evidence  of  gross  negli- 
gence and  laches  in  the  plaintiff,  and  in  such  cases 
Courts  of  Equity  never  interfere.  Hence,  even  in  cases 
of  express  trusts,  if  the  parties  have  long  ceased  to  act 
upon  or  recognize  them.  Courts  of  Equity  will  not  in- 
terfere to  enforce  them;  and,  afortiorij  not  in  cases  of 
mere  constructive  trusts.^ 


1  Jermy  v.  Best,  1  Sim.  R.  373. 

3  9  Story  on  Eq.  Jorisp.  §  1530  and  note  (d) ;  Hovenden  v.  Annes- 
ley,  3  Seh.  &  Lefr.  607,  629,  630. 

3  1  Story  on  Eq.  Jurisp.  §  66,  629 ;  2  Story  on  Eq.  Jurisp.  §  1620 
- 1622 ;  Hovenden  v,  Annesley,  2  Sch.  &  Lefr.  607, 629,  630 ;  Burditt  v. 
Grew,  8  Pick.  108;  Bond  v.  Hopkins,  1  Sch.  &  Lefr.  428,  429;  Stack- 
hooae  v,  Baniston,  10  Ves.  466;  Poet,  fy  813. 

^  Mitf.  Eq.  PI.  by  Jeremy,  273,  and  eases  cited  note  (x)  and  note  (z). 

<  See  1  Story  on  Eq.  Jurisp.  $  64,  a;  629 ;  2  Story  on  Eq.  Jarisp. 
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^  757.  Thus,  for  example,  if  an  equitable  tide  is 
not  sued  upon  until  after  the  time  within  which  a 
legal  title  of  the  same  nature  ought  to  be  sued  upon, 
to  prevent  a  bar  by  the  statute  of  limitations,  Cooits 
of  Equity,  acting  by  analogy  to  the  statute,  will  not 
entertain  it.  For,  in  Courts  of  Equity,  lapse  of  time 
is  emphatically  an  ingredient  in  regard  to  entertaining 
suits  for  relief.  If  the  party  be  guilty  of  such  laches 
in  prosecuting  his  equitable  tide,  as  would  bar  him,  if 
his  tide  were  solely  at  law,  he  will  be  held  barred  in 
Equity.^  Hence,  it  is  a  general  rule  in  Equity,  in  re- 
gard to  all  trusts  and  equitable  estates  in  land,  that 
every  new  right  of  action  in  Equity,  that  accrues  to  a 
party,  whatever  it  may  be,  must  be  acted  upon  and 
prosecuted  within  twenty  years ;  and  that  an  adverse 
possession  for  twenty  years  (sulject  to  the  ordinary 
exceptions  at  law)  is  a  good  bar  to  such  an  equitable 
right  or  tide.^  Therefore,  the  statute  of  limitations 
may  be  pleaded  to  a  Bill  to  redeem  a  mortgage,  if  the 
mortgagee  has  been  in  possession  twenty  years,  unless 
within  that  period  he  has  treated  it  as  a  mortgage.' 
So,  a  Bill  to  foreclose  a  mortgage  will  not  lie  after 
twenty  years'  possession  by  the  mortgagor,  without 


$  1520- 1523,  and  the  cases  ther^  cited.  See  also  Stearns  v.  Page,  1 
Storj,  R.  204 ;  Baker  v.  Whiting,  3  Samner,  R.  476 ;  Dexter  9.  Arnold, 
3  Sumner,  R.  152  ;  Wedderburn  v,  Wedderbam,  4  Mylne  &  Craig,  R. 
41 ;  Post,  $  757-759,  813;  Portlock  v.  Gardner,  1  Hare,  R.  544,  603. 

1  Bond  V,  Hopkins,  1  Sch.  ii  Lefr.  420 ;  Hovenden  «.  Annesley,  2 
Sch.  &  Lefr.  628-630,  636;  1  Story  on  £q.  Juiisp.  §  55,  629;  2  Story 
on  £q.  Jnrisp.  ^  1520-1522 ;  Stackhouse  v.  Bamston,  10  Yes.  466. 

3  Hovenden  v.  Anneeley,  2  Sch.  and  Lefr.  636 ;  Cholmondeley  v.  Clin- 
ton, 2  Jac.  &  Walk.  1,  137,  141-189;  Miller  9.  Mdntiie,  6  Peten, 
R.  61. 

3  Mitf.  Eq.  PI.  by  Jeremy,  273 ;  Hovenden  v.  Annesley,  2  Sch.  & 
Lefr.  636,  637 ;  Cooper,  Eq.  PL  255;  Cholmondeley  v.  Clinton,  2  Jac.  it 
Walk.  1,  137-189:  Stackhouse  v.  Bamston,  10  Yes.  466;  Corbet  v. 
Barker,  3  Anst.  755;  Raveld  v.  Russell,  1  TouDge,  R.  9. 
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acknowledging  the  mortgage ;  and  a  plea,  setting  up 
the  bar,  will  be  good.^  But  redemptions  have  been 
opened  after  twenty  years,  where  the  mortgagee  has 
treated  it  as  redeemable  during  that  time ;  as,  if  he  has 
kept  accounts  upon  it.^ 

^  758.  If  there  is  a  mortgage  of  a  manor,  with  an 
advowson  appendant,  and  the  church  becomes  void,  the 
mortgagee,  although  in  possession,  is  not  allowed  to 
present  to  the  church  till  the  mortgage  is  foreclosed.' 
But  if  the  mortgagee  of  an  advowson  presents  to  it,  a 
Bill  by  the  mortgagor,  seeking  to  compel  a  resigna- 
tion, must  be  brought  within  six  months  after  a  quca^e 
vfi^edU.^  And  if  it  is  not,  plenarty  for  six  months  be- 
fore the  Bill  filed  may  be  pleaded  in  bar ;  for  the  stat- 
ute of  Westminster  the  second  is  considered,  for  this 
purpose,  as  a  statute  of  limitations,  in  bar  of  an  equi- 
table, as  well  as  of  a  legal  right.'  But  if  a  qwire  impe- 
dit  is  brought  before  the  six  months  are  expired,  al- 
though the  Bill  is  filed  after,  it  may  be  in  some  cases  a 
ground  for  the  Court  to  interfere ;  and,  consequently, 
plenarty  would  not  in  such  cases  be  pleadable  in  bar.^ 

^  759.  A  further  illustration  of  the  doctrine  of  Courts 
of  £quity  on  this  subject  may  be  found  in  the  case  of 
a  rent-charge,  either  legal  or  equitable,  which  is  not 
within  the  purview  of  the  statute  of  limitations,  and  is 
not  of  course  barred,  either  at  law  or  in  Equity,  by  the 
mere  lapse  of  time.^    But,  nevertheless,  in  a  case  of 


1  Ibid. 

s  Ibid. 

3  Cooper,  Eq.  PI.  955 ;  Mitf.  Eq.  PL  by  Jexemy,  972. 

«Ibid. 

5  Ibid. 

«  Ibid. 

7  Collins  V.  Goodall,  1  Veni.  936 ;  Cooper,  Eq.  PL  964 ;  Wynn  v.  Wil- 
liams, 6  Ves.  130;  Stackbouse  v.  Barnaton,  10  Vea.  466-470;  Eldridge 
V.  Knott,  Cowper,  R.  914 ;  Bearoea,  PL  in  Eq.  168. 
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this  sort,  Courts  of  Equity  will,  after  a  great  lapse  of 
time,  unexplained  by  circumstances  entitling  the  party 
to  relief,  refuse  its  aid,  as  it  may  well  be  presumed, 
that  the  rent-charge  has  been  in  some  way  extinguish- 
ed. And  Courts  of  Equity  fully  recognize  the  maxim, 
VigUantibuSy  non  dormientibus,  jura  subveniunt.^ 

^  759,  a.  So,  if  a  judgment  has  been  obtained 
against  a  debtor,  and  no  eflforts  are  made  by  the  credi- 
tor to  enforce  it  for  twenty  years,  the  lapse  of  time 
will  be  a  good  bar  to  the  judgment,  and  may  be  so 
pleaded,  notwithstanding  it  may  be  shown,  that,  during 
the  greater  part  of  the  time,  the  debtw  has  been  in- 
solvent ;  for  a  Court  of  Equity  will  never  be  active  in 
relieving  persons,  who  have  for  a  long  time  slumbered 
upon  their  rights ;  and  especially,  when  they  might  have 
had  relief  in  Equity,  and  enforced  their  rights  there,  if 
they  had  applied  within  a  reasonable  period.' 

§  769,  b.  Whether  the  direction  of  a  testator,  that 
his  debts  shall  be  paid  out  of  his  personal  and  real 
estate,  will  revive  a  debt  barred  by  die  statute  of  limi- 
tations, and  entitle  it  to  payment  out  of  the  assets,  has 
been  a  matter  of  grave  discussion.  The  doctrine  seems 
now  finally  settled,  that  in  no  case,  of  a  charge  either 
upon  the  personal  or  the  real  estate,  does  it  operate  to 
stop  the  running  of  the  statute,  unless,  indeed,  the 
debt  be  specially  referred  to  by  the  testator,  as  one 
scheduled  and  to  be  paid.^ 


^  1  Story  on  £q.  Jorisp.  §  55,  a,  529  ;  3  Story  on  Eq.  Jurisp.  ^  15iM>- 
1593,  and  notes ;  1  Fonbl.  Eq.  B.  1,  ch.  4,  $  37  and  note  (q) ;  Cooper, 
Eq.  PI.  359 ;  Aston  V,  Aston,  1  Yes.  364 ;  Stackhoose  v.  Baniston,  10 
Yes.  466-469;  Beames,  PI.  in  Eq.  168-170;  Baldwin  «.  Peach,  1 
Younge  &  Coll.  453. 

3  Grenfell  v.  Girdlestone,  3  Younge  &  Coll.  663,  679,  681,  683. 

3  See  3  Story  on  Eq.  Jorisp.  §  1531,  a;  Scott  v.  Jones,  4  CtaAe  &  Fin. 
383 ;  Flreake  v.  Cranfeldt,  3  Mylne  &  Craig,  409.  Bat  see  Cnllon  «. 
Oulton,  3  Beavan,  R.  1. 
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§  760.  It  may  be  added,  in  conchidiDg  this  subject, 
that,  formerly,  Courts  of  Equity  held,  that,  unless  the 
defendant  claimed  the  benefit  of  the  statute  by  plea,  or 
by  answer,  he  could  not  insist  upon  it  in  bar  of  the 
plaintiff's  demand.^  That  rule  no  longer  prevaUs, 
where  the  cause  accrued  so  long  ago  as  to  be  barred 
by  the  statute  of  limitatbn,  and  the  fact  is  apparent 
on  the  face  of  the  Bill ;  for  there  a  demurrer  will  lie.* 
And  the  Courts  will,  in  cases,  which  will  allow  of  the 
exercise  of  discretion,  use  the  statute  as  a  rule  to  guide 
that  discretion ;  and  will  also  sometimes  resort  to  the 
policy  of  the  ancient  law,  which  in  many  cases  limited 
the  demand  of  accruing  profits  to  the  commencement 
of  the  suit. 

§  761.  (2.)  The  statute  ibr  prevention  of  frauds  and 
perjuries  may  also  be  pleaded  in  bar  of  a  suit,  to 
which  the  provisions  of  the  statute  apply .^  Thus,  for 
example,  to  a  Bill  for  the  specific  performance  of  a 
contract  or  agreement  respecting  lands,  the  defendant 
may  plead  the  statute,  and  by  negative  averments  in- 
sist, that  there  has  been  no  contract  or  agreement  in 
writing  signed  by  the  parties.*  Therefore,  where  a 
Bill  stated  a  parol  agreement  for  the  sale  of  lands,  and 


1  Mitf.  Eq.  PL  by  Jeremy,  273,  274,  and  the  cases  cited  in  note  (z) 
and  note  (a), 

^  Foster  v.  Hodgson,  19  Yes.  180 ;  Earl  Deloraine  v.  Brown,  3  Bro. 
Ch.  K.  633,  and  Mr.  Belt's  note ;  Hoare  v.  Peck,  6  Sim.  R.  51 ;  Hoven- 
den  V.  Lord  Annesley,  9  Sch.  &  Lefr.  607,  638 ;  Ante,  ^  4£l4,  603  and 
note. 

3  Mitf.  Eq.  PI.  by  Jeremy,  265 ;  Cooper,  Eq.  P).  255 ;  Beames,  PI. 
in  Eq.  171 ;  Cottington  v.  Fletcher,  2  Atk.  156.  See  this  case  comment- 
ed on  in  Moore  v.  Edwards,  4  Yes.  24 ;  S.  C.  6  Yes.  68 ;  Beames, 
PI.  in  Eq.  180;  Gilb.  For.  Rom.  61.  This  statute  passed  29  Car.  2,  ch. 
3,  and  has  been  yery  generally  adopted  and  reenacted  in  America.  2  Sto- 
ry on  Eq.  Jurisp.  ^  752. 

*  Cooper,  Eq.  PI.  255 ;  Mitf.  Eq.  PI.  by  Jeremy,  266;  Beames,  PI.  in 
.Eq.  171,  172 ;  Stevens  v.  Cooper,  1  John.  Ch.  R.  425. 
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that  five  guineas  were  paid  in  part  of  the  purchase 
money,  and  the  defendant  pleaded  the  statute  of  frauds 
in  bar,  the  plea  was  allowed ;  ^  for  a  part  payment  of 
the  purchase  money  is  not  such  a  part  performance  of 
the  contract  or  agreement,  as  takes  the  case  out  of 
the  statute.*  So,  to  a  Bill  setting  up  a  parol  yariation 
of  such  a  contract,  the  statute  may  be  pleaded,  if  the 
yariation  is  essential.' 

^  762.  There  is  a  distinction  suggested  on  this  sub- 
ject, important  in  point  of  practice.  If  a  Bill  for  the 
specific  performance  of  a  contract  respecting  the  sale 
of  land,  states  the  agreement  generally,  with  no  rep- 
resentation, fixing  it  as  in  writing,  or  not,  as  that  gen- 
eral ayerment  may  be  understood  of  an  agreement  in 
writing,  or  not,  although  the  plea  of  the  statute  has 
rather  the  appearance  of  an  answer ;  yet  it  has  always 
been  admitted  in  that  form.^  But  if  the  Bill  states  an 
agreement  in  writing,  and  seeks  nothing  but  an  exe- 
cution of  that  agreement,  a  plea,  that  there  is  no  agree- 
ment in  writing,  has  been  thought  not  to  be  proper ; 
as  it  is  no  more  than  so  much  of  an  answer/ 

^  763.  It  seems  now  understood,  that  this  plea  ex- 
ends  to  the  discovery  of  the  parol  agreement^  as  well 
as  to  the  performance  of  it;  although  it  has  been  said, 

1  Main  v.  Matthews,  4  Yes.  720 ;  Cooper,  Eq.  PL  S35, 336 ;  Bemmee, 
PI.  in  Eq.  471,  478. 

^  2  Story  on  Eq.  Junap.  §  760,  and  cases  there  "Cited. 

3  Cooper,  Eq.  PL  266 ;  Brodie  v.  St.  Paul,  1  Yes.  jr.  326 ;  Jordan  o. 
Sawkins,  1  Yes.  jr.  402;  S.  C.  3  Bro.  Ch.  R.  388;  Parkhurstv.  Yan 
Cortlandt,  2  John.  Ch.  R.  275. 

*  Morison  v.  Tumour,  18  Yes.  182.  See  Whitchnrch  v.  Bevis,  2  Bro. 
Ch.  R.  566,  567,  and  Mr.  Belt's  note  (10);  S.  C.  2  Dick.  666.  But 
qnaere,  whether  this  distinction  is  well  founded.  Why  is  not  such  a  neg- 
ative plea  good,  if  no  circumstances  are  charged  in  the  Bill  requiring  a 
discovery  t  See  Rowe  v.  Teed,  15  Yes.  378;  Thring  v.  Edgar,  2  Sim. 
&  Stu.  274. 

fi  Ibid. 
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that  the  dfifendant  is  compellable  by  answer,  or  by 
plea,  to  admit,  or  to  deny  the  parol  agreement,  stated 
in  the  Bill.^  But  this  seems  utterly  nugatory ;  for  it  is 
now  well  settled,  that  if  the  defendant  should  by  his 
answer  admit  the  parol  agreement,  and  should  insist 
upon  the  benefit  of  the  statute,  he  will  be  fully  entitled 
to  it,  notwithstanding  such  admission.'  But  if  he  ad- 
mits the  parol  agreement,  without  insisting  on  the  stat- 
ute, the  Court  wiU  decree  a  specific  performance,  upon 


1  This  subject  is  thought  by  Lord  Redesdale  (Mitf.  Eq  PI.  by  Jeremy, 
266  -  268)  to  be  still  ioTolved  by  the  aothoiities  in  some  difficulty.  **  It 
has  beeD  understood,"  says  he,  *'that  this  plea  extended  to  the  discovery 
of  a  parol  agreement,  as  well  as  to  the  performance  of  it,  except  where 
the  agreement  had  been  so  far  performed,  that  it  might  be  deemed  a  fraud 
on  the  party  seeking  the  benefit  of  it,  unless  it  was  completely  carried  in- 
to execution ;  and  cases  have  been  determined  accordingly.  This  has  of 
late  been  the  subject  of  much  discussion,  and  some  contrariety  of  decision. 
In  one  case  the  Court  appeared  to  have  conceived,  that  the  Courts  of  Equi- 
ty, in  determining  cases  arising  upon  this  statute,  had  laid  down  two  prop- 
ositions, founded  on  rules  of  Equity,  and  had  given  a  construction  to  the 
act  accordingly,  which  amounted  to  this,  that  the  act  was  to  be  construed, 
as  if  there  had  been  an  express  exception  to  the  extent  of  those  rules  in 
favor  of  Courts  of  Equity ;  and  that  no  action  was  to  be  sustaioed,  except 
upon  an  agreement  in  writing,  signed  according  to  the  requisition  of  the 
statute ;  and  except  upon  Bills  in  Equity,  where  the  party  to  be  cBarged 
confessed  the  agreement  by  answer ;  or  there  was  a  part  performance  of 
the  agreement.  It  was  therefore  determined,  that  to  the  fact  of  the  agree- 
ment the  defendant  must  answer.  But  the  Court,  afterwards,  upon  a  re- 
hearing, allowed  the  plea.  In  subsequent  cases  this  subject  was  much 
discussed ;  and  the  question  was  particularly  considered,  whether,  if  the 
defendant  admitted  by  answer  the  fact  of  a  parol  agreement,  but  insisted 
on  the  protection  of  the  statute,  a  decree  could  be  pronounced  for  per- 
formance of  the  agreement  without  any  other  ground,  than  the  fact  of  the 
parol  agreement  thus  confessed.  At  length  it  seems  to  have  been  decid- 
ed, that  although  a  parol  agreement  be  confessed  by  the  defendant's  an- 
swer; yet,  if  he  insists  on  the  protection  of  the  statute,  no  decree  can  be 
made  merely  on  the  ground  of  that  confession.*^  He  immediately  adds, 
in  the  succeeding  sentence,  a  suggestion,  that  there  must  always  be  a  dis- 
covery of  the  parol  agreement  by  answer;  which,  however,  is  contrary  to 
the  text,  which  follows  the  doctrine  of  Mr.  Cooper,  £q.  PI.  266,  and  that 
ultimately  held  in  Whitchurch  v.  Bevis,  2  Bro.  Ch.  R.  559. 

»Ibid. 

EQ.    PL.  91 
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the  ground,  that  the  defendant  has  thereby^renounced 
the  benefit  of  the  statute.^ 

^  764.  But  if  in  cases  of  this  sort  any  matter  is 
charged  in  the  Bill,  which  may  avoid  the  bar,  created 
by  the  statute,  such  as  acts  of  part  performance,  or 
fi^aud,  then  the  plea  ceases  to  be  a  pure  plea ;  and  that 
matter  must  be  denied  by  way  of  averment  in  the 
plea,  and  must  also  be  denied  particularly  and  pre- 
cisely by  way  of  answer  in  support  of  the  plea.^ 

§  765.  The  statute  of  frauds  and  perjuries  may  also 
be  pleaded  to  a  Bill  for  the  discovery  and  execution  of  a 
trust,  with  an  averment,  that  there  was  no  declaration 
of  the  trust  in  writing.'  But  here,  as  in  the  former 
case,  circumstances  of  fraud  may  be  alleged  in  the  Bill, 
which,  if  true,  would  avoid  the  bar/  If  there  be  any 
such  allegation  of  fraud,  the  plea  ceases  to  be  a  pure 
plea;  and  the  allegation  must  be  met  by  an  averment 
in  the  plea,  denying  the  fraud ;  and  there  must  also  be 
an  answer  in  support  of  the  plea,  responsive  to,  and 
denying  all  the  circumstances  of  fraud  so  charged/ 

1  Cooper,  Eq.  PI.  S56,  357;  Mitf.  Eq.  PI.  by  Jeremy,  266-368; 
Beames,  PI.  in  Eq.  173-176;  3  Story  on  Eq.  Juiisp.  §  756  and  note  (1); 
1  Fonbl.  Eq.  B.  1,  eh.  3,  §  8,  and  note  (d) ;  Cozine  «.  GnLbam,  3  Paige, 
R.  177 ;  Ontario  Bank  v.  Root,  3  Paige,  R.  478 ;  Rowe  v.  Teed,  15  Yes. 
375;  Morison  v.  Tumour,  18  Yes.  183,  183;  Cooth  v.  Jacltson,  6  Vea. 
37,  38 ;  Bragden  «.  Bradbear,  13  Yea.  471.  In  the  case  of  The  Ontaiio 
Bank  v.  Root,  3  Paige,  R.  478,  it  was  decided,  that  where  the  Bill  seU  op 
an  agreement,  which  would  be  invalid  by  the  statute  of  frauds,  unless  it 
was  in  writing,  and  the  defendant  by  his  answer  denies  the  agreement,  he 
need  not  insist  upon  the  statute  as  a  bar;  but  the  plaintiff  at  the  hearing 
must  establish  the  agreement  by  written  evidence.  S.  P.  Coune  v.  Gra- 
ham, 3  Paige,  R.  177,  181. 

9  Cooper,  Eq.  PI.  356 ;  Mitf.  Eq.  PI.  by  Jeremy,  366,  367 ;  Beames,  PI. 
in  Eq.  176-183;  3  Story  on  Eq.  Jurisp.  §  759 - 767 ;  Whitchuroh «.  Bevis, 
3  Bio.  Ch.  R.  559,  and  Mr.  Belt's  note;  Morison  v.  Tumour,  18  Yes. 
181,  183. 

3  Cooper,  Eq.  PI.  356,  857 ;  Mitf.  Eq.  PI.  by  Jeremy,  365 ;  Coltington 
«.  Fletcher,  3  Atk.  156. 

*  Ibid. 

5  Mitf.  Eq.  PL  by  Jeremy,  368;  Cooper,  Eq.  Pi.  857, 358 ;  BeameSf  PL 
inEq.  178-180. 
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^  766.  Whether,  ia  the  case  of  a  parol  trust  charged 
by  a  Bill,  the  defendant  may  confess  the  trust  by  his 
answer,  and  insist  upon  the  statute  of  frauds  as  a  bar, 
as  he  may  to  a  Bill  brought  for  a  specific  performance 
of  a  parol  contract  respecting  lands,  is  an  important 
question,  which  has  been  much  discussed,  and  upon 
which  (it  has  been  said)  it  may  be  very  difficult  to 
make  a  satisfactory  distinction.^  In  each  case,  the 
confession  by  answer  of  the  trust,  or  of  the  agreement, 
is  susceptible  of  being  considered  as  a  declaration  of 
trust  in  writing,  or  as  an  admission  of  an  agreement  in 
writing,  signed  by  the  party.  If,  notwithstanding  the 
admission  in  the  one  case,  the  bar  may  be  insisted  on ; 
it  is  not  easy  to  say,  why  the  same  rule  ought  not  to 
be  applied  in  the  other.^  Indeed,  it  has  been  doubted, 
whether  the  defendant,  upon  a  Bill  charging  a  parol 
trust,  is  not  always  bound  to  answer,  as  to  the  exis- 
tence of  the  parol  trust ;  and  whether  a  plea  of  the 
statute  would  be  good  to  such  a  discovery.' 

1  Mitf.  Eq.  PI.  by  Jeremy,  267,  268. 

3  Mitf.  Eq.  PI.  by  Jeremy,  267,  268;  Muckleston  v.  Brown,  6  Ves. 
52,  67-69. 

3  See  AddiogtoD  v.  Cann,  3  Atk.  141, 143, 144 ;  S.  C.  cited  Parker,  R. 
159,  160;  S.  C.  cited  and  commented  on,  Muckleston  v.  Brown,  6  Yes. 
67,  68.  See  Whitchurch  v.  Bevis,  2  Bro.  Ch.  R.  559 ;  Mitf.  Eq.  PI. 
by  Jeremy,  267,  268.  Lord  Redeadale  (Mitf.  Eq.  PI.  by  Jeremy,  267) 
has  used  the  following  language:  —''And  it  may  now,  apparently,  be 
concluded,  that  a  plea  of  the  statute  cannot,  in  any  case,  be  a  bar  to  a 
discovery  of  the  fact  of  an  agreement;  and  that,  as  the  benefit  of  the 
statute  may  be  had,  if  insisted  on,  by  answer,  there  can  be  no  use  in  plead- 
ing it  in  bar  of  relief.  Whether  the  same  rule  would  be  applied  to  a  con- 
fession of  a  trust  by  an  answer,  which  may  be  considered  as  a  declaration 
of  the  trust  in  writing,  signed  by  tlie  party,  as  indeed  the  confession  of  a 
parol  agreement  by  answer  might  also  be  deemed,  seems  to  be  an  impor- 
tant question,  not  agitated  in  the  cases  decided  with  respect  to  other  agree- 
menu,  and  upon  which  it  may  be  very  difficult  to  make  a  satisfactory  dis- 
tiDCUon.  In  the  cases,  in  which  it  was  formerly  considered,  that  a  plea 
of  this  statute  was  the  proper  defence,  it  was  conceived,  that  any  matter 
charged  by  the  Bill,  which  might  avoid  the  bar  created  by  the  statute, 
must  be  denied  generally,  by  way  of  averment  in  the  plea,  and  particu- 
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^  767.  But,  whatever  may  be  the  doubts,  io  some 
cases  of  trust,  it  seems  dear,  that  where  the  Bill  sets 


larly  and  precisely  by  way  of  answer  to  support  the  plea.  Bot  aocord- 
Log  to  one  case,  if  any  such  matter  were  charged  in  the  Bill,  it  became 
impossible  to  plead  the  statute  in  bar ;  the  Court  having  determined,  that 
denial  of  the  matter  so  charged  made  the  plea  doable,  and  therefore  in- 
formal. And  it  may  now  be  doabtfnl,  whether  a  plea  of  the  statute  ought 
in  any  case  (except  perhaps  in  the  case  of  a  trust)  to  extend  to  any  dis- 
covery sought  by  the  Bill ;  and  indeed,  whether  it  ought  not  to  be  deemed 
a  needless  and  vexatious  proceeding,  if  confined  to  relief."  From  this 
passage,  it  seems  to  be  Lord  Redesdale's  opinion,  (I.)  That  to  a  Bill  for 
a  specific  performance  of  a  parol  contract,  the  defendant  must  by  answer 
discover,  whether  there  was  a  parol  contract  or  not ;  and  that  his  plea  of 
the  statute  must  not  cover  such  a  discovery.  But  this  is  contrary  to  the 
text.  Ante,  §  763  and  note,  and  seems  inconsistent  with  the  ultimale 
decision,  in  Whitchurch  v.  Bevis,  3  Bro.  Ch.  R.  559;  and  with  the 
generally  received  doctrine  in  England,  that  a  plea  in  bar,  good  to  the 
relief,  is  a  good  bar  to  the  discovery.  Mr.  Cooper,  too,  holds  the  contrary 
doctrine.  Cooper,  Eq.  PI.  256.  (2.)  Lord  Redesdale  seems  to  hold  it 
doubtful,  whether  a  plea  of  the  statute  ought  in  any  case  (except  perhaps 
in  the  case  of  a  trust)  to  extend  to  the  discovery  sought  by  the  BOl ;  or, 
indeed,  whether  any  such  plea  is  good  at  all.  In  a  preceding  page  (p. 
265),  he  admits  the  validity  of  a  plea  of  the  statute  to  the  discovery  and 
execution  of  a  trust ;  and  it  is  very  difficult  to  perceive  any  distinction 
between  such  a  case,  and  the  case  of  a  Bill  for  the  specific  performance 
of  an  agreement.  In  the  latter  case,  a  plea  of  the  statute  has  often  been 
recognized  as  good ;  as  indeed  his  Lordship  admits  (p.  266,  and  cases 
cited,  note  A,  and  note  m).  See  also  Mussell  v.  Cooke,  Prec.  Ch.  533; 
Whitchurch  t;.  Bevis,  2  Bro.  Ch.  R.  559 ;  Hollis  v.  Whiting,  1  Vem.  151. 
That  the  bar  of  the  statute  may  be  relied  on  in  an  answer,  by  no  means 
establishes,  that  it  may  not  also  be  relied  on  in  a  plea ;  and  an  answer  in 
support  of  a  plea  is  not  necessary,  unless  some  facts  are  stated  in  the  Bill, 
as  to  the  trust  or  agreement,  which  call  upon  the  defendant  for  a  dis- 
covery. If  the  Bill  charges  a  written  agreement,  and  seeks  a  discovery 
thereof,  there  the  plea  may  require  an  answer  in  support  of  the  plea,  de- 
nying, that  there  is  any  written  agreement.  Perhaps  Lord  Eldon's  doc- 
trine, in  Morison  «.  Tumour,  18  Yes.  182,  cited  Ante,  ^  763,  may  be 
explained  upon  this  ground.  Mr.  Belt,  in  his  note  (19)  to  Whitchurch  v. 
Bevis,  2  Bro.  Ch.  R.  567,  seems  to  have  thought,  that  a  plea  of  the 
statute  to  a  parol  agreement,  charged  in  a  Bill,  would  be  good  without 
answering  as  to  the  parol  agreement ;  and  that  a  like  plea  would  be  good, 
if  the  agreement  was  not  stated  to  be  by  parol.  The  truth  seems  to  be, 
that  Lord  Redesdale,  in  his  whole  text  on  this  subject  (p.  265-269), 
seems  to  have  been  embarrassed  by  the  apparent  conflict  of  the  authori- 
ties, and  to  have  endeavoured,  without  success,  to  bring  them  into  harmony. 
Since  he  wrote,  the  subject  of  negative  pleas  has  been  much  more  fully 
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up  a  parol  trust,  the  non-performaoce  of  which  would 
be  a  fraud  upon  the  plaintiff;  or  where  the  parol  trust 
is  a  secret  trust,  alleged  to  be  in  fraud  of  the  public 
policy  of  the  country ;  a  pure  plea  of  the  statute  will 
not  prevail;  for  the  statute  will  never  be  allowed  to 
cover  fraud.  In  such  cases,  the  plea  must  contain 
averments  denying  the  fraud,  and  also  be  supported 
by  an  answer,  discovering  or  denying  all  the  circum- 
stances relied  on  to  establish  the  fraud.^  Therefore, 
where  an  heir  at  law  filed  a  Bill  against  a  devisee,  for 
the  discovery  of  secret  trusts  for  charitable  uses,  and 
stating  a  paper  in  the  handwriting  of  the  testator, 
as  a  ground  for  the  allegation  ;  although  the  defendant 
pleaded  the  statute  of  frauds,  yet  he  was  compelled  to 
answer.^  And  so,  in  another  case,  in  which  co-heirs 
were  plaintiffs,  and  filed  a  Bill  for  the  same  purpose ; 
and  it  appeared,  that  the  testator's  codicil  contained 
expressions  denoting  some  trusts,  and  there  were  writ- 
ten acknowledgments  by  the  defendants,  that  they 
were  to  take  upon  trust  for  charity,  the  defendants 
were  compelled  to  answer.^ 

^  768.  Even  in  the  case  of  a  mere  naked  allegation 
by  the  heir,  that  the  defendant  takes  upon  a  secret 
trust  for  charitable  purposes  against  the  statute  of  mort- 
main, if  the  defendant  pleads  the  statute  of  frauds, 
with  an  averment,  that  he  never  signed  any  writing 
declaratory  of  a  trust,  it  will  not  be  sufficient ;  because 
the  statute  was  never  permitted  to  be  a  cover  for  a 
fraud  upon  the  private  rights  of  individuals;  and  al- 

coDBidered ;  and  the  confusion  in  the  authorities  is  in  a  great  measure  dis- 
sipated. See  Armitage  «.  Wadsworth,  1  Madd.  R.  189,  195 ;  Hitchins 
V.  Lander,  Cooper,  Eq.  R.  34. 

1  Cooper,  Eq.  PL  256,  267.  * 

s  Cooper,  Eq.  PL  257 ;  Adiington  v.  Cann,  1  Atk.  141 ;  cited  also  in 
Parker's  Rep.  144,  and  6  Yes.  67,  and  9  Ves.  519 ;  Muckleston  v.  Brown, 
6  Ves.  52, 65,  68,  69 ;  Chamberlain  v.  Agar,  2  Ves.  &  Beam.  259. 

8  Ibid. 
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though,  within  the  intention,  it  cannot  be  said,  that  a 
trust  is  created  under  these  circumstances;  jet  it  is 
dear,  that  a  trust  would  be  created  upon  the  principle, 
)n  which  Courts  of  Equity  act  as  to  fraud.^  Thus,  in 
:he  ordinary  case  of  an  estate  suffered  to  descend,  the 
)wner  being  informed  by  the  heir,  that,  if  the  estate  is 
permitted  to  descend,  he  will  make  a  provision  for  a 
nother,  or  a  wife,  or  other  person,  the  Court  will 
compel  the  former  to  dbcover,  whether  he  did  make 
(uch  a  promise.^  So,  if  a  father  devises  to  his  young- 
est son,  who  promises,  that,  if  the  estate  is  devised  to 
lim,  he  will  pay  a  sum  of  money  to  the  eldest  son, 
:he  Court  will  compel  the  former  to  discover,  whether 
liat  passed  in  parol ;  and  if  he  acknowledges  it,  even 
)raying  the  benefit  of  the  statute,  he  will  be  decreed 
o  stand,  as  a  trustee  of  the  estate,  for  the  amount  of 
he  sums  of  money  charged  upon  it.^ 

^  769.  (3.)  The  plea  of  some  other  public  or  pri- 
vate statute.  In  the  same  manner  any  other  statute, 
vhich  creates  a  good  bar  to  the  demand  of  the  plain- 
iff,  asserted  in  his  Bill,  may  be  pleaded  with  the  aver- 
nents  necessary  to  bring  the  case  of  the  defendant 
vithin  the  statute,  and  to  avoid  any  Equity,  which 
Qay  be  set  up  against  the  bar  created  by  the  statute.^ 
n  the  latter  case,  there  must  also  be  an  answer,  dis- 
overing  and  denying  the  matters  of  Equity,  so  set  up 
0  avoid  a  bar/  Among  these  statutable  bars  may  be 
numerated  the  statute  respecting  the  buying  of  pre- 


CH. 

tense 
of  us 

plead 
peacJ 
tors  1 
fenda 
made 
and  t 

a  rec< 

ch.  2 
or  at 
But  a 
gard 
serve: 
prude 

tive 

yet  t 
and  ] 


So 


a? 


1  Cooper,  Eq.  PL  357,  358 ;  Strickland  v.  Aldridge,  9  Yes.  516,  519  ; 
Chamberlain  v.  Agar,  3  Vea.  &  Beam.  359,  303. 
d  Ibid. 

3  Ibid. 

4  Cooper,  Eq.  PI.  358  ;  Mitf.  Eq.  PI.  by  Jeremy,  374  ;  1  Story  on  Eq. 
arisp.  §  99,  356 ;  3  Story  on  Eq.  Juxisp.  §  768. 

5  Beamea,  PI.  in  Eq.  183,  183. 


W  Ji 


f 


C;H.    XIV.]  PLEAS    TO    RELIEF.  727 

tensed  titles ;  the  statute  of  maintenance ;  the  statute 
of  usurj ;  and,  in  England,  the  ship  registry  acts.^ 

^  770.  A  private  or  particular  statute  may  also  be 
pleaded  in  the  same  manner.  Thus,  to  a  Bill  im- 
peaching a  sale  of  lands  in  the  fens  by  the  conserva- 
tors under  the  statutes  for  draining  the  fens,  the  de- 
fendant pleaded  the  statutes,  and  that  the  sale  was 
made  according  to,  and  by  virtue  of  those  statutes ; 
and  the  plea  was  allowed.^ 

^771.  (4.)  A  plea  is  sometimes  both  a  statute  and 
a  record  ;  as,  for  instance,  a  fine  with  proclamations,  in 
England,  according  to  the  statute  of  4  Henry  VII., 
ch.  24,  and  a  five  years'  non-claim.'  This  bar  is  not, 
or  at  least  has  not  been,  usually  applied  in  America. 
But  still  it  may  be  proper  to  state  a  few  matters  in  re- 
gard to  the  nature  and  operation  of  the  plea,  as  it 
serves  to  illustrate  some  other  points  of  general  juris- 
prudence, and  of  pleading. 

^  772.  A  plea  of  a  fine  and  non-claim,  is  properly  a 
legal  bar ;  but  it  is  equally  good  in  Equity,  provided  it 
is  pleaded  with  proper  averments.*  Where  a  defec- 
tive title,  merely  legal,  is  purchased  by  a  party,  al- 
though the  defect  is  apparent  upon  the  face  of  his  deeds, 
yet  the  fine  may  be  set  up  by  him,  as  a  bar  in  Equity ; 
and  he  will  not  be  affected  by  notice  of  such  defect, 
so  as  to  make  him  a  trustee  for  the  person,  who  had 


^  Beames,  P].  in  Eq.  183;  Hitchins  «.  Lander,  Cooper,  Eq.  R.  34; 
Wall  V.  Stubbs,  3  Ves.  &  Beam.  359.  In  Hitchins  v.  Lander,  Cooper, 
Eq.  R.  35,  the  form  of  a  plea  of  buying  a  pretensed  title,  contrary  to 
statute  of  32  Henry  Vlll.,ch.  9,  §  3,  is  given  at  large ;  which  was  allow- 
ed by  Lord  Eldon.     S.  F.  Beames,  PI.  in  Eq.  Appendix,  333-337. 

s  Beames,  PI.  in  Eq.  183 ;  Cooper,  Eq.  PI.  259,  260 ;  Mitf.  Eq.  PI. 
by  Jeremy,  374 ;  Brown  v.  Hammond,  3  Ch.  Cas.  349. 

3  Cooper,  Eq.  PI.  260;  Mitf.  Eq.  PI.  by  Jeremy,  253-351;  GUb. 
For.  Rom.  61 ;  Gait  v.  Osbaldiston,  1  Ruse.  R.  158 ;  S.  C.  5  Madd.  R. 
428.  See  Leigh  v.  Leigh,  1  Sim.  R.  349,  371-373;  Story  v.  Lord 
Windsor,  3  Atk.  630,  631. 

4  Ibid. 
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the  right ;  for  a  defect  upon  the  face  of  title  deeds  is 
often  the  occasion  of  a  fine  being  levied  ;  and  if  a  person 
has  lost  his  right  by  a  legal  bar,  he  can  have  no  remedy 
in  Equity,  whatever  may  be  the  circumstances.' 

^  773.  In  regard  to  equitable  titles,  also,  a  fine  and 
non-claim  will  in  many  cases  be  a  good  bar,  as  it  is  in 
regard  to  legal  titles.  And  it  may  be  generally  stated, 
that,  wherever  a  person  comes  in  by  a  title,  in  opposi- 
tion to  the  title  of  a  trust  estate,  or  comes  in  under  the 
title  to  the  trust  estate  for  a  valuable  consideration, 
without  fraud,  or  notice  of  fraud,  or  of  the  trust,  a  fine 
and  non-claim  may  be  set  up  as  a  bar  to  the  claim  of  a 
trust.'  For  many  purposes,  indeed,  a  fine,  although  un- 
der the  statute,  is  treated  only  as  a  species  of  convey- 
ance.^ 

^  774.  On  the  other  hand,  there  are  cases,  in  which 
Courts  of  Equity  will  control  the  effects  of  a  fine  and 
non-claim.  Some  of  these  cases  are  founded  upon  an 
analogy  to^the  law ;  and  others  again  are  founded  upon 
their  own  peculiar  jurisprudence.  In  the  first  place, 
there  are  cases,  where  a  fine  will  not  avail  either  at 
law  or  in  Equity.  ( 1 .)  As  where  the  person,  setting 
up  the  fine,  has  been  guilty  of  covin  or  fraud,  he  will 
be  treated  as  a  trustee  for  the  person  equitably  entitled. 
(2.)  A  mortgagor  cannot  bar  a  mortgagee  by  a  fine 
and  non-claim.  (  3.)  A  fine  by  a  lessee,  or  tenant  at 
will,  will  not  bar  his  lessor's  right ;  or  a  rent  issuing 
out  of  the  land.  (4.)  A  fine  will  not  bar,  or  extin- 
guish a  simply  collateral  or  naked  power.^ 

1  Mitf.  Eq.  PL  by  Jeremy,  361 ;  Cooper,  £q.  PI.  260 ;  Beames,  PL  in 
Eq.  183-186. 

3  Mitf.  Eq.  PL  by  Jeremy,  252,  253 ;  Beames,  PL  in  Eq.  191 ;  Cooper, 
Eq.  PL  263. 

3  2  Black.  Comm.  348,  349. 

^  Beamea,  PL  in  Eq.  186-188;  Cooper,  Eq.  PL  260-262;  Mitf. 
Eq.  PL  by  Jeremy,  250  -  252. 
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^  775.  In  the  next  placci  there  are  cases,  in  which  a 
fine  and  non-claim  do  not  constitute  a  bar  in  Courts  of 
Equity  upon  their  own  peculiar  principles.  (1.)  Thus, 
although  where  the  Equity  charges  the  land  only, 
a  fine  is  a  good  bar ;  yet,  if  it  charges  the  person 
only,  in  respect  of  the  land,  it  is  then  no  bar;  as 
in  case  of  a  purchaser  from  a  trustee,  knowing  the 
trust.^  (2.)  Where  the  person,  claiming  the  benefit  of 
the  fine,  derives  title  under  a  trustee,  but  really  has 
not  the  character  of  a  purchaser  for  a  valuable  con- 
sideration, the  fine  is  no  bar ;  for,  in  such  a  case,  he  is 
also  treated  as  a  mere  trustee.^  (3.)  If  a  person, 
who  claims  under  a  conveyance  obtained  by  fraud,  lev- 
ies a  fine,  that  is  no  bar  to  the  owner ;  for  he  is  a 
mere  trustee  of  the  latter  in  consequence  of  the  fraud.' 
( 4.)  If  a  person,  coming  in  under  a  fraudulent  con- 
veyance, sells  to  another  by  a  fine,  with  notice  of  the 
fraud,  or  without  consideration,  the  fine  is  no  bar/ 
( 5.)  If  the  Equity  or  trust  is  created  by  the  fine,  the 
fine  will  be  no  bar ;  because  it  is  not  an  opposite  ti- 
tle.* (6.)  Where  there  is  a  suppression  of  the  title 
deeds  by  a  tenant  for  life  in  possession  of  them,  or  by 
a  trustee,  a  fine  will  be  no  bar  to  a  Bill  against  him  by 
the  rightful  owner.®  (7.)  A  fine  by  a  person  in  pos- 
session, the  legal  estate  being  in  a  trustee,  will  not 


1  Beames,  PI.  in  Eq.  189;  Cooper,  £q.  PI.  961 ;  Mitf.  Eq.  PI.  by  Jer- 
emy, 251 ;  Salisbury  v.  Baggot,  1  Ch.  Gas.  278. 

9  Beames,  PL  in  Eq.  189 ;  Gilb.  For.  Rom.  62;  Cooper,  Eq.  PI.  261 ; 
Mitf.  Eq.  PI.  by  Jeremy,  251. 

3  Beames,  PI.  in  Eq.  190 ;  Gilb.  For.  B.om.  62. 

4  Beames,  PI.  in  Eq.  190,  191 ;  Gilb.  For.  Rom.  62 ;  Kennedy  v. 
Daly,  1  Sch.  &  Lefr.  380,  381. 

»  Beames,  PI.  in  Eq.  191  ;  Gilb.  For.  Rom.  63. 

8  Beames,  PI.  in  Eq.  192;  Bowles  v.  Stewart,  1  Sch.  &  Lefir.  225. 

EQ.  PL.  92 


730  EftUlTT    PLEADUfGS.  [CH.  XIV. 

bar  an  equitable  charge  under  the  deed  of  trust^ 
( 8«)  The  pendency  of  a  suit  in  Equity  will  sometimes, 
in  a  Court  of  Equity,  prevent  the  ninniog  of  a  fine  and 
non-claimi  where  the  matter  is  of  an  equitable  nature/ 

^  776.  In  the  next  place,  Courts  of  Equity  will,  in 
some  cases,  limit  the  operation  of  a  fine,  and  allow  it 
as  a  bar  to  a  certain  extent  only.  ( I  •)  Where  it  ap- 
pears to  have  been  the  intention  of  a  husband  and 
wife,  in  levying  a  fine,  not  to  bar  her  jointure,  a  Court 
of  Equity  will  not  allow  it  to  operate  as  such  a  bar.' 
(2.)  Where  a  fine  is  levied  pursuant  to  a  decree,  for  a 
particular  purpose,  it  will  not  be  permitted  to  operate 
farther  than  the  decree  directs/  (3.)  If  a  fine  be 
levied  on  lands,  comprised  in  marriage  articles,  to  dif- 
ferent uses  from  those  intended  by  the  articles,  a  re- 
conveyance will  be  compelled,  according  lo  the  uses 
intended  by  the  articles.^ 

§  777.  In  a  plea  in  Equity  of  a  fine  and  non-claim, 
or  of  any  other  strictly  legal  bar,  the  same  strictness  is 
required  as  at  law.  In  the  case,  therefore,  of  the  plea 
of  a  fine,  a  direct  positive  averment  of  seisin  is  neces- 
sary. And,  therefore,  if  the  sdlegation  of  seisin  is 
only  argumentative  ;  as  if  it  be,  that  the  party  being, 
or  pretending  to  be  seised,  or  being  in  possession  and 
receipt  of  the  rents,  and  being  thereby  seised,  convey- 
ed the  plea,  will  be  overruled ;  it  being  necessary  to 


1  Beamea,  PL  in  Eq.  102 ;  Pomfiet  v.  Winaor,  2  Yes.  472 ;  S.  C.  ci- 
ted 10  Yes.  469. 

9  Beames,  PI.  in  Eq.  192  - 1©4 ;  Cooper,  Eq.  PI.  263  ;  Mitf.  Eq.  PL 
by  Jeremy,  252. 

3  Beames,  PL  in  Eq.  193 ;  Cooper,  Eq.  PL  260. 

4  Beames,  PL  in  Eq.  193;  Goodrich  v.  Brown,  2  Freem.  180;  S.  C.  1 
Ch.  Cae.  49  ;  Cooper,  Eq.  PL  262. 

«  Beames,  PL  in  Eq,  193 ;  Treror  v.  Trevor,  1  P.  WilL  622 ;  Cooper, 
Eq.  PL  263. 
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arer  ao  actual  seisin.  It  is  not,*  indeed,  requisite  to 
aver  a  seisin  in  fee  ;  an  averment,  that  the  party  was 
seised,  ut  de  libera  tenemental  and  being  so  seised  a 
fine  was  levied,  will  be  sufficient.^  A  plea  of  a  fine  of 
lands  in  the  County  of  Derby  and  elsewhere,  with  an 
averment,  that  it  was  of  all  the  lands  mentioned  in  the 
Bill,  has  been  held  sufficient,  although  without  an  aver- 
ment, that  the  party  had  no  lands  but  in  Derbyshire.^ 
And  although  advowsons  were  mentioned  in  the  same 
plea,  and  it  was  objected,  that  a  seisin  by  presentation 
not  being  alleged,  the  fine  could  not  operate  as  a  bar ; 
yet  the  Court  held  a  general  averment  of  seisin  to  be 
sufficient,  and  that  they  would  not  intend,  that  there 
were  advowsons  merely  because  they  were  mentioned 
in  the  fine.'  A  plea  of  a  conveyance,  fine,  and  non- 
claim,  is  not  multifarious ;  but  is  a  good  plea,  the 
whole  being  a  plea  of  one  title  only.^ 

§  778.  Secondly ;  Pleas  of  matter  of  record,  or  as  of 
record,  in  some  Court.  At  the  Common  Law,  Courts 
are  divided  into  Courts  of  record,  and  Courts  not  of 
record.  The  distinction  is,  for  the  most  part,  purely 
technical.  The  Superior  Courts  of  Common  Law  are 
deemed  Courts  of  record.  The  Court  of  Chan- 
cery in  its  Equity  jurisdiction,  the  Court  of  Admiralty, 
and  the  Ecclesiastical  Courts,  are  deemed  Courts  not 
of  record.'    The  proceedings  of  the  former  Courts  are 


1  Cooper,  Eq.  PI.  263,  264 ;  Mitf.  Eq.  PL  by  Jeremy,  253 ;  Beames, 
PI.  in  Eq.  186,  186. 
3  ibid. 

3  Ibid. 

4  Ibid. 

3  Bacon,  Abridg.  tit.  Courts,  D.  2,  in  margin.  Eyery  Court,  having  a 
power  to  fine  and  imprison,  is  deemed  a  Court  of  record  at  the  Common 
Law.  Bacon,  Abridg.  tit.  Courts,  D.  2;  3  Black.  Com.  24.  Mr.  Jus- 
tice Blackstone  (ibid.)  has  given  other  distinctions,  and  has  stated,  that  all 
Courts  of  record  are  the  King's  Courts ;  and  that  a  Court  not  of  record 
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treated  as  matters  of  record ;  those  of  the  latter  Courts 
are  treated,  not  strictly  as  matters  of  record,  but  as 
matters  as  of  record  ;  that  is,  they  are  deemed  to  be 
of  the  same  validity,  as  if  they  were  records. 

^  779.  Let  us,  then,  in  the  first  place,  consider  pleas 
of  matters  of  record,  technically  so  called.  (!•)  ^ 
common  recovery.  A  defendant  in  Equity  may  plead 
a  common  recovery,  duly  suffered,  with  a  deed  to  lead 
the  uses,  in  bar  to  a  Bill,  asserting  a  claim  under  an 
entail,  if  the  estate,  limited  to  the  plaintiff,  or  under 
which  he  claims,  is  thereby  destroyed.^  This  doctrine 
is  not  confined  to  a  legal  entail,  but  will  equally  apply 
to  an  equitable  entail.^  Therefore,  a  common  recovery 
suffered  by  a  cestui  que  trust  in  tail,  who  is  in  posses- 
sion under  the  trustee,  will  be  sufficient  to  bar  all  re- 
mainders and  reversions  depending  on  such  estate  tail, 
although  there  be  no  legal  tenant  to  the  precipe,  but 
only  an  equitable  tenant  to  the  precipe*^  In  such  a 
case,  however,  the  trust  estate  must  be  conveyed  to  a 
third  person,  who  thus  becomes  an  equitable  tenant  in 
tail  to  the  precipe,  against  whom  the  suit  must  be 
brought,  in  the  same  manner,  as  in  recoveries  of  legal 
estates/    But  recoveries  of  this  kind  operate  only  on 


is  the  Court  of  a  private  man,  whom  the  law  will  not  iniru&t  with  any 
discretionary  power  over  the  fortunes  or  liberty  of  his  fellow-subjects. 
This  distinction  is  wholly  inapplicable  to  the  Court  of  Chancery,  and  to 
the  Court  of  Admiralty,  and  generally  to  the  Ecclesiaatical  Courta.  They 
are  all  Courts  of  the  King ;  yet  they  are  not  Courts  of  record.  In  Amer- 
ica, Courts  of  Equity  are  generally,  perhaps  not  universally,  deemed  as 
much  Courts  of  record,  as  Courts  of  Common  Law.  The  Courts  of  the 
United  States  are  all  Courts  of  record. 

1  Beames,  PI.  in  £q.  195  ;  Cooper,  Eq.  PI.  864;  Mitf.  £q.  PI.  by  Jen- 
my,  253  ;  Attorney-General  v.  Sutton,  1  P.  Will.  754. 

»  Ibid. 

3  Ibid. 

4  Cooper,  Eq.  PI.  264,  265;  Beames,  PI.  in  Eq.  195,  196;  Goodrii^ 
V,  Brown,  1  Ch.  Cas.  49;  S.  C.  2  Freem.  180;  North  r.  Way,  1  Vera. 
R.  13,  and  Mr.  Raithby's  note  (1),  p.  14. 
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the  trust  estate,  whereof  they  are  suffered,  and  the 
equitable  remainders  or  reversions  expectant  thereon  ; 
and  they  do  not  affect  any  legal  estate.  So  that  the 
legal  estate  cannot  be  barred  by  an  equitable  re- 
covery.* 

^  780.  (2.)  The  plea  of  a  judgment  at  law  in  a 
Court  of  record.  If  the  judgment  of  a  Court  of  ordi- 
nary jurisdiction  has  finally  decided  the  rights  of  the 
parties,  that  judgment  may  in  general  be  pleaded  in 
bar  of  a  Bill  in  Equity.  Thus,  where  a  Bill  was 
brought  by  a  person,  claiming  to  be  son  and  heir  of 
Jocel'm,  Earl  of  Leicester,  and  alleged,  that  the  Earl, 
being  tenant  in  tail  of  estates,  had  suffered  a  recovery, 
and  had  declared  the  use  to  himself  and  a  trustee  in 
fee,  and  that  the  plaintiff  had  brought  a  writ  of  right 
to  recover  the  lands ;  but  that  the  defendant  had  pos- 
session of  the  title  deeds,  and  intended  to  set  up  the 
legal  estate,  which  was  vested  in  the  trustee ;  and 
prayed  a  discovery  of  the  deeds,  and  that  the  defend- 
ant might  be  restrained  from  setting  up  the  estate  in 
the  trustee  ;  the  defendant  pleaded,  as  to  the  discovery 
of  the  deeds  and  relief,  a  judgment  in  her  favor  in  a 
writ  of  right ;  and  averred,  that  the  title  in  the  trus- 
tee, which  the  Bill  sought  to  have  removed,  had  not 
been  given  in  evidence ;  and  the  plea  was  allowed.* 

1  Cooper,  £q.  PL  265;  PhiUipB  v.  Brydges,  3  Ves.  120.  125,  126. 
This  plea  is  fouaded  npoa  the  analogy  of  the  law ;  and  would,  therefore, 
probably  be  governed  by  the  rules,  applied  to  the  same  plea  in  a  Court  of 
Law,  some  of  which  are  stated  in  Beames,  PI.  in  Eq.  196,  107. 

3  Mitf.  Eq.  PI.  by  Jeremy,  253,  254 ;  Cooper^  Eq.  PI.  266 ;  Beames, 
Pi.  in  Eq.  197,  198.  Lord  Redesdale  had  added  the  following  comments 
on  this  case.  '*  In  this  case,  the  Bill  was  brought  before  the  trial  in  the 
writ  of  right,  and  the  plaintiff  had  proceeded  to  trial,  without  the  discov- 
ery  and  relief,  sought  by  his  Bill,  for  the  purposes  of  the  trial.  The  plea 
was  subsequent  to  the  judgment.  It  may  be  doubted,  therefore,  whether 
the  averment,  that  the  title  in  the  trustee  had  not  been  given  in  evidence 
on  the  trial  of  the  writ  of  right,  was  necessary ;  as  the  judgment  was  a 
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^  780,  a.  So,  where  a  verdict  and  judgment  were 
obtained  in  the  Lord  Mayor's  Court  in  London  in  a 
foreign  attachment,  by  the  defendant  against  the  plain- 
tiff in  the  Bill,  on  the  same  subject-matter,  on  which 
the  Bill  sought  relief,  a  plea,  stating  the  fact,  was  held 
good,  as  the  Lord  Mayor's  Court  was  a  Court  of  com- 
petent jurisdiction  to  decide  the  matters  in  dispute 
between  the  parties  ;  and  if  the  matters  so  in  dispute 
were  not  finally  decided  by  the  judgment,  they  were 
there  in  the  proper  course  for  a  final  decision.^  But, 
then,  to  support  such  a  plea,  it  must  be  averred  in  the 
plea,  that  the  same  issue  was  joined  in  the  former 
suit,  as  in  the  Bill,  that  the  subject*matter  of  the  suit 
was  the  same,  and  that  the  proceedings  in  the  Lord 
Mayor's  Court  were  for  the  same  object  and  purpose.' 

^781.  The  plea  will  be  equally  good,  not  only  to 
a  Bill  founded  upon  the  same  original  cause  of  action ; 
but  also  to  a  Bill  to  set  aside  a  verdict  and  judgment, 
as  obtained  against  conscience,  unless  it  contains  some 
allegations  of  fact,  impeaching  the  verdict  and  judg- 
ment, which  would  avoid  it,  and  require  an  answer.' 


bar,  as  a  release  subaeqnent  to  the  filing  of  the  Bill  would  hare  beea. 
And  if  the  plaintiff  could  have  avoided  the  efifoci  of  the  judgment,  be- 
cause the  tlUe  in  the  trustee  had  been  given  in  evidence,  it  should  seem, 
that  that  fact,  together  with  the  fact  of  the  judgment,  ought  to  have  been 
brought  before  the  Court  by  another  Bill,  in  the  nature  of  a  Bill  for  a  new 
trial,  either  as  a  supplemental  Bill,  or  as  an  original  Bill,  the  former  Bill 
being  dismissed."    Mitf.  Eq.  PI.  by  Jeremy,  254, 365. 

1  Behrens  v.  Pauli,  1  Keen,  R.  456. 

9  Behrens  v.  Sieveking,  3  Mybe  &  Craig,  603. 

3  Mitf.  Eq.  PI.  by  Jeremy,  355;  Cooper,  £q.  Pi.  366,  367;  Beamea, 
PI.  in  Eq.  108,  199 ;  Williams  v.  Lee,  3  Atk.  333  ;  MitcheU  o.  Harris, 
3  Yes.  jr.  135.  The  plea  in  Williams  o.  Lee,  3  Atk.  333,  is  gifen  at  laige 
in  the  Appendix  to  Mr.  Beames,  PI.  in  £q.  337  -  339.  As  it  is  rate,  it  is 
here  inserted.  '*  The  plea  of  Richard  Lee,  and  Mary  his  wife,  to  part, 
and  their  answer  to  the  residue  of  the  Bill  of  complaint  of  Heary  Wil- 
liams, complainant:  These  defendants,  by  protestation,  not  confessing  or 
acknowledging  all  or  any  the  matters  and  things  in  the  complainant's  said 
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Indeed,  without  such  allegations,  the  oljection  would 
seem  more  proper  to  be  taken  by  demurrer  than  by 
plea.^ 

Bill  of  complaint  to  be  true,  in  manner  and  form  as  the  same  are  therein 
set  forth  and  alleged,  as  to  so  much  of  the  said  Bill,  as  seeks  to  contro- 
Tcrt  the  valae  of  the  serera]  goods  and  things  in  the  Bill  mentioned  to  be 
bequeathed  to  the  said  defendant,  Mary  Lee,  by  Urania  Goodwin,  de- 
ceased, in  the  Bill  named,  in  respect  of  which  this  defendant,  Richard 
Lee,  hath  recovered  a  verdict  against  the  said  complainant,  and  which 
seeks  to  controvert  the  right  and  title  of  these  defendants,  or  either  of 
them,  to  the  same  goods ;  and  also  as  to  so  much  of  the  said  Bill,  as 
seeks  to  impeach  the  said  verdict,  which  this  defendant,  Richard  Lee* 
hath  obtained  against  the  complainant,  in  respect  of  the  same  goods  and 
effects,  these  defendants  plead  in  bar ;  and  for  plea  say,  that  before  the 
intormaiiiage  of  these  defendants,  this  defendant,  Mary  Lee,  (then  Mary 
Polden,  spinster,)  was  possessed  of,  and  legally  and  well  entitled  to,  the 
said  several  goods  and  effects,  by  virtue  of  the  last  will  and  testament  of 
the  said  Urania  Goodwin ;  and  that  the  complainant  afterwards  got  the 
same  into  his  custody  and  power.  And  these  defendants,  having  after- 
wards intormarried,  and  the  said  complainant  refusing  to  redeliver  the  said 
goods  and  effects  to  this  defendant,  Richard  Lee,  upon  a  demand  by  him 
made  thereof,  he,  this  defendant,  in  Trinity  vacation  last,  brought  his  ac- 
tion at  law  against  the  said  complainant,  in  order  to  obtain  satisfaction  for 
the  same  goods  and  effects ;  and  in  Michaelmas  term  last,  declared  against 
the  said  complainant  in  an  action  of  trover  and  conversion  of  the  same 
goods  and  effects,  and  laid  his  damages  therein  at  three  hundred  pounds ; 
to  which  declaration  the  said  complainant  pleaded  not  guilty.  And  this 
defendant  having  replied  to,  and  taken  issue  upon  the  said  plea,  the  said 
issue  came  on  to  be  tried  at  the  sittings  after  last  Michaelmas  term,  at 
Westminster  Hall,  for  the  county  of  Middlesex,  before  the  Right  Hfin- 
orable  Sir  William  Lee,  Knight,  Lord  Chief  Justice  of  the  same  Court, 
when  and  where,  upon  a  full  defence  made  by  counsel  on  behalf  of  the 
now  complainant,  and  after  evidence  given,  as  well  on  the  behalf  of  the 
now  defendant,  Richard  Lee,  as  of  the  said  complainant,  the  jury  empan- 
elled and  sworn  to  try  the  said  issue,  brought  in  a  verdict  in  favor  of 
this  defendant,  Richard  Lee,  for  ^£^200  damages,  besides  costs  of  suit ; 
which  said  verdict  is  still  in  full  force,  and  has  not  been  impeached  or  set 
aside  by  the  said  Court,  where  the  said  action  was  tried ;  nor  hath  the 
said  complainant  (to  the  knowledge  or  belief  of  these  defendants)  so 
much  as  complained  to  the  ftaid  Court  of  the  said  verdict,  or  attempted  to 
obtain  a  new  trial  in  the  said  action,  by  reason  that  the  said  jury  had 
found  excessive  damages,  or  the  said  verdict  was  given  against  evidence, 
or  to  the  dissatisfaction  of  the  judge,  before  whom  the  said  action  was 

1  Mitf.  Eq.  PI.  by  Jeremy,  266. 
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^  782.  And  it  is  not  sufficient  to  show,  that  injustice 
has  been  done  ;  but  it  must  be  shown,  that  it  has  been 
done  under  circumstances,  which  authorize  the  Court 
to  interfere ;  because,  if  a  matter  has  been  already  in- 
vestigated in  a  Court  of  Justice  of  competent  jurisdic- 
tion, according  to  the  common  and  ordinary  rules  of 
investigation,  a  Court  of  Equity  cannot,  and  ought 
not  to  take  upon  itself  to  enter  anew  into  the  merits 
of  the  case.^  It  is  bound  to  presume,  that  all  things 
have  been  rightfully  done ;  and  the  maxim  applies, 
Expedit  rdpubliiEj  ut  sit  finis  litium. 

^  783.  In  the  next  place,  as  to  pleas  of  matter  as 
of  record.  (1.)  The  sentence  or  judgment  of  a  foreign 
Court  (which  is  deemed  to  be  a  Court  not  of  recx)rd) 
upon  the  same  matter  put  in  controversy  by  the  Bill, 
may  be  pleaded  in  bar.  And  it  will  be  a  good  bar,  if 
the  Court,  pronouncing  the  sentence  or  judgment,  had 


tried.  And  this  defendant,  Richard  Lee,  avers,  that  the  aforesaid  de- 
mands of  this  defendant,  which  are  controverted  by  the  said  complainant's 
now  Bill  of  complaint,  and  the  demands  of  this  defendant,  which  were  so 
as  aforesaid  ascertained  and  established  by  the  said  yerdict,  are  the  same, 
and  not  otherwise,  or  different.  All  which  matters  and  things  these  de- 
fendants are  ready  to  verify,  maintain,  and  prove,  as  this  honorable  Couit 
shall  direct,  and  do  plead  the  same  in  bar  of  so  much  and  such  parts  of 
the  said  Bill,  as  are  herein  before  mentioned  to  be  pleaded  unto;  and  hum- 
bly pray  the  judgment  of  this  honorable  Court  thereupon,  and  whether 
they  are  liable,  or  shall  be  compelled  to  make  any  further  or  other  answer 
to  so  much  of  the  said  Bill,  as  they  have  herein  before  pleaded  onto.  And 
these  defendants,  insisting  upon  their  said  plea,  and  in  no  wise  waiving  or 
departing  from  the  same,  or  the  benefit  thereof,  but  saving  to  themselves 
the  benefit  of  the  ssdd  plea  ;  and  also  saving  and  reserving  to  themselves 
all  and  all  manner  of  advantage  and  benefit  of  exception  to  the  many  in- 
sufficiencies, erro;[8,  and  imperfections  of  the  complainant's  said  Bill  of 
complaint,  for  answer  thereunto,  or  to  so  much  thereof  as  they  are  ad- 
vised concerns  them  to  make  answer  unto,  they,  these  defendants,  answer 
and  say,"  &c. 

.  1  Beames,  PL  in  £q.  199,  904 ;  Bateman  v.  Willoe,  1  Sch.  &  Lefr. 
204  ;  Ante,  §  780,  a,  and  cases  there  cited. 
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jurisdiction,  with  the  like  exception  of  such  circum- 
stancesy  as  Would  invalidate  a  domestic  judgment.^ 

§  784.  The  general  rule  being  stated,  we  are  next 
to  consider  some  of  the  exceptions  to  it.  If  there  is 
any  charge  of  fraud,  or  if  other  circumstances  are 
shown  by  the  Bill,  as  a  ground  for  relief,  the  sentence 
or  judgment  cannot  be  pleaded,  by  a  pure  plea,  in  bar 
of  the  Bill.  But  the  plea  must,  besides  setting  up 
the  sentence  or  judgment,  proceed  by  suitable  aver- 
ments to  deny  the  fraud,  or  other  circumstances,  upon 
which  the  sentence  or  judgment  is  sought  to  be  im- 
peached; and  thus  put  them  in  issue  by  the  plea. 
And  it  must  also  be  supported  by  a  full  answer  to  the 
special  charges  in  the  Bill.' 

^  785.  Upon  this  ground,  a  case  was  determined 
upon  a  Bill  brought  by  the  insurers  of  part  of  the 
property  taken  on  board  certain  Spanish  ships  at 
Omoa.  The  Bill  .charged,  that  the  navy,  on  whose 
behalf,  as  captors,  the  defendants  had  insured,  were 
not  the  real  captors,  or  not  the  only  captors  ;  that  the 
Spanish  ships  struck  to  the  land  forces ;  and,  that  al- 
though the  Court  of  Admiralty  had  condemned  the 
ships  taken  as  prizes  to  the  navy,  yet  that  condemna- 
tion had  been  obtained  in  consequence  of  the  King's 
procurator-general  having  withdrawn  a  claim,  made  on 
behalf  of  the  Crown,  at  the  instance  of  the  land  forces, 
and  of  an  agreement  between  the  sea  and  land  forces 
to  make  a  division  of  the  treasure  ;  and  that  the  sen- 
tence was,  therefore,  as  against  the  plaintiffi,  the  in- 


1  Mitf.  Eq.  PL  by  Jeremy,  256,  256;  Cooper,  Eq.  PL  266,  267; 
Beames,  PL  in  Eq.  200,  201  ;  Story  on  Conflict  of  Laws,  §  584-618; 
Bowles  V.  Orr,  1  Yonnge  &  Coll.  464.  See  Henderson  v.  Henderson, 
3  Hare,  R.  100,  113-115. 

«  Mitf.  Eq.  PL  by  Jeremy,  256 ;  Cooper,  Eq.  PL  267 ;  Beames,  PL  in 
Eq.  203,  204 ;  Bowles  v.  Orr,  1  Younge  &.  Coll.  464. 

EQ.    PL.  93 
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surersy  not  conclusive.  The  defendants  pleaded  the 
sentence  of  the  Admiralty,  both  to  disofrvery  of  the 
facts  stated  in  the  Bill,  and  to  the  relief  prayed.  The 
plea  was,  in  many  respects,  informal.  But  the  Court 
was  of  opinion,  that  the  sentence,  thus  impeached, 
could  not  be  jdeaded  in  bar  to  the  discovery  sought  by 
the  Bill ;  and  that,  as  a  bar  to  relief,  it  ought  to  have 
been  supported  by  averments,  negativing  the  grounds, 
on  which  it  was  impeached  by  the  Bill.^ 

^  786.  Where  a  Court  not  only  possesses  jurisdic- 
tion over  a  particular  cause,  but  that  jurisdiction  is  of 
a  peculiar  and  exclusive  nature,  its  sentence  or  decree, 
ex  director  in  a  matter  properly  cognizable  there,  is 
conclusive,  whenever  the  same  matter  shall  come  in 
question  collaterally  in  any  other  Court,  whether  it  be 
a  Court  of  Law,  or  a  Court  of  Equity.'  On  this 
ground,  the  probate  of  a  will  in  the  proper  Probate 
or  Ecclesiastical  Court,  (such  Cqurt  being  invested 
with  a  competent  and  exclusive  jurisdiction  of  the 
subject,)  will  be  a  good  bar,  and  may  be  so  pleaded, 
to  a  Bill  of  persons,  claiming  as  next  of  kin  to  a  de- 
ceased person,  who  is  alleged  in  the  Bill  to  have  died 
intestate ;  for  the  probate  of  the  will  is  in  the  nature 
of  a  sentence,  and  is  conclusive  as  to  the  title  of  the 
executor.* 

^  787.  Upon  a  similar  ground,  a  foreign  probate  of 
the  will  of  a  testator,  who  was  domiciled,  and  died 
in  the  country,  where  the  will  was  admitted  to  pro- 
bate, and  where  his  personal  estate  was  situate,  will 


1  MitH  Eq.  PI.  by  Jeremy,  256;  Cooper,  £q.  PI.  867;  Beames,  PI.  in 
Eq.  203,  204. 

9  Beamee,  PL  in  Eq.  201 ;  Griffith  v.  Hamiltoo,  12  Vee.  307 ;  Mead- 
ows V.  Duchess  of  Kingston,  Ambler,  R.  756. 

3  Mitf.  Eq.  PL  by  Jeremy,  257;  Beames,  PL  in  Eq.  201,  802 ;  Cooper, 
Eq.  PL  268;  Gaines  and  wife  «.  Chew,  2  How.  Sup.  Ct.  R.  ^. 
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be  equally  conclusive  in  favor  of  the  title  of  the  exec- 
utor, in  a  BfU  brought  by  an  administrator  of  the  de- 
ceased, appointed  in  the  country,  where  the  suit  is 
brought.^  But  such  foreign  probate  vnll  not  be  con^ 
elusive,  where  there  are  personal  assets  in  the  coun- 
try, where  the  Bill  b  brought ;  for  in  such  a  case,  the 
^dll  must  also  be  proved  there,  in  order  to  reach  those 
assets.' 

§  788.  Even  if  iraud  in  obtaining  a  will  of  personal 
estate  be  charged  in  a  Bill,  that  will  not  be  a  sufficient 
ground  to  impeach  the  probate,  or  the  validity  of  it  in 
a  Court  of  Equity.'  For,  if  the  fraud  be  in  the  pro-  • 
bate  of  the  will  in  the  Ecclesiastical  Court,  or  other 
proper  Court  of  Probate,  that  Court  alone  is  compe- 
tent to  take  cognizance  of  it,  and  to  recall  the  prg- 
bate.^  If  the  fraud  be  in  obtaining  a  will  of  land, « ^ 
that  fraud  is  properly  cognizable  in  a  Court  of  Com- 
mon Law/ 

§  789.  But  if  the  fraud  practised  has  not  gone  to 
th^  whole  will,  but  only  to  some  particular  clause  ;  or 
if  it  has  been  a  fraud  practised  to  obtain  the  consent 
of  the  next  of  kin  to  the  probate,  the  Courts  of  Equity 
wiU  lay  hold  of  these  circumstances  to  declare  the 
executor  to  be  a  trustee  for  the  next  of  kin.^    Where 


1  Jauncey  V.  Sealey,  1  Vein.  397 ;  Beames,  PI.  in  Eq.  303;  MHf.  Eq. 
PI.  by  Jeremy,  358 ;  Cooper,  Eq.  PL  368. 

«  Cooper,  Eq.  PL  368 ;  Tonrton  v.  Flower,  3  P.  WiU.  369,  370  ;  11 
Yin.  Abridg.  68,  59;  Beamee,  PL  in  Eq.  303. 

3  Mitf.  Eq.  PL  by  Jeremy,  357;  Cooper,  Eq.  PL  368  ;  Beamee,  PL  in 
£q.  303 ;  Gaines  and  wife  v.  Chew,  3  How.  Snp.  Ct.  R.  — . 

4  Cooper,  Eq.  PL  368;  Mitf.  Eq.  PL  by  Jeremy,  857;  Beames,  PL  in 
Eq.  303;  1  Story  on  Eq.  Jurisp.  ^  184  and  note,  440;  Gaine*  and  wifb 
V.  Chew,  3  How.  Sap.  Ct.  R.  — . 

9  Cooper,  Eq.  PI.  368,  869 ;  1  Story  on  Eq.  Jarisp.  §  184  and  note, 
440;  Gaines  and  wife  v.  Chew,  3  How.  Sap.  Ct.  R.  — . 

»  Mitf.  Eq.  PL  by  Jeremy,  867,  858;  Cooper,  Eq.  PL  368 ;  Beames, 
PI.  in  Eq.  808,  303.    See  Bamsley  v.  Powell,  1  Ves.  384. 
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there  are  no  such  circumstances,  the  probate  of  the 
will  is  a  clear  bar  to  a  demand  of  personal  estate.^ 
The  same  principle  will  apply  to  cases  of  fraud  com- 
mitted in  relation  to  real  estate,  where  the  fraud  does 
not  vitiate  the  will  generally ;  but  only  aflfects  a  par- 
ticular clause,  or  a  particular  party .^ 

^  790.  (2.)  In  the  next  place,  as  to  a  decree  in  a 
Court  of  Equity.  A  decree  of  a  Court  of  Equity  is,  for 
most  purposes,  if  not  for  all,  of  as  high  a  dignity  and 
character,  as  a  judgment  in  a  Court  of  Law.  It  may 
be  a  decree  in  the  same  Court,  or  in  another  Court  of 
Eq\iity.^  In  order  to  entitle  a  decree  to  be  pleaded  to 
a  new  Bill  for  the  same  matter,  it  must  be  a  decree 
signed  and  enrolled,  for  the  same  sutgect-matter,  and 
I  substantially  between  the  same  parties.^    Unless  the 


1  Ibid. 

3  1  Story  on  Eq.  Jorisp.  §  439,  440. 

3  Beames.  PI.  in  Eq.  205.  See  Mr.  Cox's  note  to  the  case  of  Robin- 
son V.  Tonge,  3  P.  Will.  401,  note  (F)  ;  Morrice  o.  Bank  of  England, 
Gas.  Temp.  Talbot,  217;  S.  C.  4  Bro.  Pari.  Gas.  287;  ADtf.  Eq.  PI. 
by  Jeremy,  237-239 ;  Id.  245. 

4  Mitf.  Eq.  PI.  by  Jeremy,  237;  Rutland  r.  Brett,  Rep.  Temp,  Finch, 
124;  Mallock  V.  Galton,  1  Dick.  R.  65;  Beames,  PI.  in  Eq.  205,  206; 
Cooper,  Eq.  PI.  269 ;  Gilb.  For.  Rom.  55 ;  Neafie  v.  Neafie,  7  John.  Ch. 
R.  1 ;  Reeve  v.  Dalby,  2  Sim.  6^  Stu.  464 ;  Pickford  v.  Hunter,  5  Sim. 
R.  122  ;  Hay  ward  v.  Constable,  2  Younge  &  Coll.  43.     This  plea  beais 
a  close  analogy  to  the  plea  oiexceptio  rei  judicattt  in  the  Ciril  Law ;  and  it 
will  be  at  once  perceived,  that  the  rule  of  both  laws  on  this  subject,  are 
substantially  the  same,  being  founded  in  the  same  principles  of  general 
justice.    The  following  citation  from  Mr.  Beames^s  Pleas  in  Equity,  p. 
207,  will  present  the  analogy  in  clear  terms.     **  We  have  already  obaerv-  It 
ed,  that  the  exceptio  reijudicatte  was  a  good  plea  in  bar.     But  the  eflbcl  is  11 
thus  expressly  qualified  by  the  Digest :  Res  inter  alios  judicata  aliis  non  \  i 
chest,  &c. ;  cum  res  inter  alios  jttdicata  nullum  aliis  prepuHcium  facuaU.  H 
Voet  collects  the  efTect  of  many  passages,  scattered  in  different  parts  of 
the  Corpus  Juris  CiviliSf  in  the  following  extract,  speaking  with  express 
allusion  to  the   exceptio  litis  finita:  Non  ahter  tamen  huic  exceptunU 
locus  est,  quam  si  lis  terminata  denuo  moveatur  inter  easdem  personas, 
de  eadem  re,  et  ex  eadem  petendi  causd :  Sic  ut,  uno  ex  his  tribus  defidente, 
cesset.    At  the  same  time,  we  meet  with  the  following  passage  in  the  Di- 
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decree  is  signed  and  enrolled,  it  cannot  be  pleaded  in 
bar  of  another  suit,  although  it  may  be  insisted  on,  by 
way  of  answer,  as  a  good  defence.^  This  doctrine 
seems  to  be  founded  upon  purely  technical  principles ; 
and  it  is  not  very  easy  to  say,  why,  on  principle,  a  de- 
cree, which  has  determined  the  rights  of  the  parties 
upon  the  same  matter,  should  not  be  equally  a  bar, 
whether  enrolled  or  not.^  But,  although  a  decree  not 
enrolled,  cannot  be  pleaded  directly  in  bar  of  a  new 
suit  for  want  of  an  enrolment,  it  may  perhaps  be  plead- 
ed to  show,  that  the  new  Bill  is  exhibited  contrary  to 
the  usual  course  of  the  Court,  and  that  it  ought  not, 
therefore,  to  be  proceeded  upon  ;*  for,  if  the  decree  ap- 
peared upon  the  face  of  the  Bill,  the  defendant  might 
demur.^  As  a  decree,  not  signed  and  enrolled,  can 
only  be  altered  upon  a  rehearing,  so  a  decree  signed 
and  enrolled  can  be  altered  only  upon  a  Bill  of  Re- 
view.* 

§  791.  In  order,  however,  to  be  a  bar  to  the  new 
suit,  the  decree  must  not  only  be  substantially  between 
the  same  parties,  and  for  the  same  subject-matter ;  but 
it  must  also  be  in  its  nature  final,  or  afterwards  be 
made  so  by  order  of  the  Court ;  for  otherwise  it  will 


gest :  GenerdUter  exceptio  rei  judicata  obstat,  quoties  inter  easdem  personas 
eadem  qnastio  revocattty  vel  tdio^generejudicii,^^  See  also  Pothier,  Pand. 
Lib.  44,  tit.  1,  Exceptio  rei  jitdicatteM^ere  the  principal  texts  of  (he 
Civil  Law  are  collected.  ^ 

1  Mitf.  Eq.  PI.  by  Jeremy,  239;  Anon.  3  Atk.  809;  S.  C.  Kinsey  «. 
Kinsey,  2  Yes.  577 ;  Cooper,  Eq.  PI.  269 ;  Beames,  PI.  in  Eq.  207, 208. 

3  Lord  Hardwicke,  in  his  judgment  in  this  case,  gives  no  reason  for  the 
decision,  except  that  it  is  against  the  strict  rale  of  the  Court ;  and  the  de- 
fendant may  stay  the  enrolment  by  a  caveat  for  forty  days,  and  by  peti- 
tion pray  for  a  rehearing.    Anon.  3  Atk.  809. 

3  Mitf.  Eq.  PL  by  Jeremy,  239. 

*  Ibid. 

*  Mitf.  Eq.  PL  by  Jeremy,  239 ;  Moore  v.  Moore,  1  Dick.  66 ;  Beames, 
PL  in  Eq.  207,  note  (4) ;  Cooper.  Eq.  PL  270. 
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not  be  a  bar.*  Therefore,  a  decree  for  an  account  of 
the  principal  and  interest  due  on  a  mortgage,  and  for  a 
foreclosure  in  case  of  non-payment,  cannot  be  pleaded 
to  a  Bill  to  redeem,  unless  there  is  a  final  order  of 
foreclosure.'  Nor  can  a  decree,  which  has  been  made 
upon  default  of  the  defendant  in  not  appearing  at  the 
hearing,  be  pleaded  without  an  order,  making  the  de- 
cree absolute ;  the  terms  of  such  a  decree  always  be- 
ing, that  it  shall  be  binding  on  the  defendant,  unless, 
on  being  served  with  a  writ  of  subpoena  for  the  purpose, 
he  shall  show  cause  to  the  contrary.^  Nor  can  a  de- 
cree of  the  Ecclesiastical  Court,  granting  administra- 
tion to  a  party  as  the  next  of  kin  of  the  intestate,  be 
conclusive  as  to  the  fact  of  his  being  such  next  of  km, 
in  a  suit  brought  in  Equity  for  the  distribution  of  the 
assets  among  the  next  of  kin ;  for  the  question  came 
only  collaterally  before  the  Ecclesiastical  Court.^   Upon 


1  Mitf.  £q.  PI.  by  Jeremy,  S37. 

3  Mitf.  Eq.  PI.  by  Jeremy,  S37,  238,  S45 ;  Cooper,  £q.  PI.  271 ; 
Beames,  PL  in  £q.  968  -  210. 

3  Ibid. 

^  Barrs  v,  Jackson,  1  Tonnge  &,  Coll.  New  R.  585,  595.  On  this  ooea- 
cdon  Mr.  Vioe-Chaneelior  Brace  said;  **  If  the  law  as  derived  from  these 
and  other  authentic  soarces,  is,  as  I  apprehend  it  to  be,  that  generally  the 
judgment,  neither  of  a  concurrent  nor  of  an  exclusiye  jurisdiction,  is 
(whether  receivable  or  not  receivable)  conclusive  evidence  of  any  matter 


ighich  came  collaterally  in  q>i*|^n  hftfora  it,  ^p|^  within  the  juris- 
dictibn,  or  of  any  matter_ii^3^MlycognSableror  of  any  matter  to  be. 
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inferred  by  argument  from  the  jBTgment ;  and  that  a  judgment  is  final  oj- 
ly  for  its  proper  purpose  and  objectVlt  may  bethought  difficult  to  say  why 
the  sentence  in  the  present  case  ought,  upon  the  present  question,  to  be 
deemed  conclusive.  The  object  of  that  proceeding,  and  of  the  sentence, 
was  not  distribution,  but  merely  the  appointment  of  an  administrator, 
whose  duty,  when  appointed,  it  would  be  to  distribute  the  estate  accord- 
ing to  law.  Nor  was  it  of  necessity  that  the  next,  or  any  of  the  next  of 
kin,  should  be  appointed  to  that  office.  There  are  cases,  indeed,  in  which 
the  sole  next  of  kin  of  an  intestate,  although  adult,  present,  under  no  dis- 
ability, and  of  unimpeached  conduct,  is  excluded,  nothwithstanding  the 
positire  provisions  of  the  legislature  in  that  reqieet ;  Young  v.  Pierce ; 
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a  plea  of  a  former  decree,  so  much  of  the  former  Bill 
and  answer  must  be  set  forth,  as  is  necessary  to  show, 
that  the  same  point  was  then  in  issue.^ 


Bridges  0.  The  Duke  of  Newcastle ;  Thomas  v.  Butler ;  Fielder  v.  Hang- 
er.   It  is  plainly  not  of  the  essence  of  such  a  sentence  that  the  preferred 
person  should  be  the  next  of  kin  to  the  intestate.    It  happened  here  that 
such  in  truth  and  expressly  was  the  particular  ground  of  what  the  Eccle- 
siastical Court  did.    But  suppose  the  case  of  the  Ecclesiastical  Court  ex- 
cluding the  next  of  kin  from  the  administration,  on  the  ground  of  some 
alleged  fact  disqualifying  him,  in  the  judgment  of  that  jurisdiction,  not- 
withstanding admitted  proximity  of  blood ;  is  the  truth  of  that  alleged 
fact  for  erer  incontrovertibly  established  against  him  ?   But  the  case  of  ad- 
mittistralion  granted  to  a  man  as  a  creditor  of  an  intestate,  and  the  admin- 
istraUon  subsequently  revoked  after  a  C4)ntest,  and  new  letters  of  adminis- 
tration granted  to  his  opponent  on  the  ground  that  there  was  no  debt  (if 
there  may  be  such  a  course  consistently  with  the  rules  and  practice  of  that 
jurisdiction) ;  is  it  to  be  said  that  the  former  is  barred  of  his  demand,  and 
precluded  from  proving  afterwards  if  he  can,  and  recovering,  or  receiving  his 
debt  1  Suppose  a  dispute  for  administration  with  the  will  annexed,  between 
the  sole  residuary  legatee  and  another,  decided  in  favor  of  the  latter,  on  the 
ground  of  the  former  having  released  or  assigned,  or  being  an  alien  ene- 
my, or  an  infant ;  is  he  precluded  from  showing  in  a  Court  of  Equity  that 
there  was  no  release  or  no  assignment,  or  proving  there  his  English  birth 
or  true  age  ?    Again  :    Can  it-be  said  that  Jt  decision  in  lunacy  upon  a 
question  of  the  committeeship  of  the  real  estate  between  A.  and  B.,  each 
claiming  adversely  to  the  other  to  be  the  lunatic's  heir-apparent,  although 
turning  upon  that  point,  concludes  the  fact  of  heirship  between  the  con- 
tending parties  ailer  the  ancestor's  death  1  Or,  suppose  the  case  of  a  cred- 
itor's Bill  in  Equity  by  a  simple  contract  creditor  defeated  on  the  ground  of 
a  general  release,  and  admit  the  decree  of  dismissal  to  be  final  in  this  Court 
as  to  the  debt  demanded ;  would  it  be  conclusive  in  another  suit  by  the  same 
plaintiOr  as  a  specialty  creditor,  so  as  to  preclude  him  from  denying  the  exe- 
cution of  the  release,  or  showing  it  void  for  fraud,  or  as  founded  on  an  il- 
legal consideration?  Lord  Ellenborough  certainly,  and  the  Court  of  King's 
Bench  in  Outram  p.  More  wood,  decided  most  accurately  with  reference  to 
the  pleadings  in  that  actjonat  Common  law,  that  an'"aDegafioiron  re<R>Td, 
npQQjgbicft  issne  ^as  been  once  taken  andjpund,  is,  between  the  parties 
taking  it^  conclusive  according  to  the  finding  thereof,  so  as  to  estop  them  res- 
pectively from  litigating  that  fact  once  so  tried  and  found.  _  The  action,  how- 
ever, in  Outram  v.  More  wood,  raised,  as  to  the  same  property  and  for  the 
same  purpose,  the  same  issue  as  was  raised  and  tried  in  the  action  the 

1  Mitf.  Eq.   PL  by  Jeremy,   237,  338,  245 ;  Cooper,  Eq.  PI.  271 ; 
Beames,  PI.  in  Eq.  208-210. 
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§  792,  A  decree  made  against  an  infant  may  be 
pleaded  in  bar  to  a  new  Bill  brought  by  him,  after  he 
comes  of  age ;  for  an  infant  is  as  much  bound  by  a 
decree,  as  a  person  of  full  age.  A  decree  against  a 
tenant  in  tail  will  bind  the  issue  in  tail,  and  even  a  re- 
mainder-man, unless,  perhaps,  under  special  circum- 
stances.* And  it  has  been  repeatedly  determined,  that 
if  there  be  a  tenant  for  life,  remainder  to  his  first  son 
in  tail,  remainder  over,  and  he  is  brought  before  the 
Court,  before  he  has  issue,  the  contingent  remainders 
may  be  barred  in  the  suit.* 

§  793.  A  decree  or  order,  dismissing  a  former  Bill 
for  the  same  matter,  may  be  pleaded  in  bar  to  a  new 
Bill,  if  the  dismission  was  upon  the  hearing,  and  was 
not  in  terms  directed  to  be  without  prejudice.^    But 


judgment  wherein  was  pleaded ;  and  there  are  material  points  of  distinc- 
tion between  the  system  of  pleading  of  the  English  Courts  of  Common 
Law  and  those  of  other  Courts  of  Justice.    But  it  is,  I  think,  to  be  col- 
lected, that  the  rule  against  reagitating  matter  adjudicated  is  subject  gen- 
.  grally  to  this  restriction  ^  that,  however,  essential  the  establishment  of 
I  particular  facts  may  be  to  the  soundness  of  a  judicial  decision,  however  t 
it  may  proceed  on  them  as  established,  and  however  binding  and  conclu- 
sive the  decision  may,  as  to  its  immediate  and  direct  object,  be,  those  facts 
are  not  all  necessarily  established  conclusively  between  the  parties,  and 
that  either  may  again  litigate  them  for  any  other  purpose  as  to  which  they 
may  come  in  question,  provided  the  immediate  subject  of  the  decision  be 
not  attempted  to  be  withdrawn  from  its  operation,  so  as  to  defeat  its  di- 
rect object.     This  limitation  to  the  rule  appears  to  me,  generally  speak- 
ing, to  be  consistent  with  reason  and  convenience,  and  not  opposed  to  au- 
thority.    I  am  not  now  referring  to  the  law  applicable  to  certain  prize  and 
admiralty  questions,  which  are  governed  by  principles  in  some  respects 
peculiar.     On  the  whole,  I  am  not  at  present  prepared  to  say,  that,  ac- 
cording to  the  proper  sense  of  the  expression,  the  judgment  of  the  Eccle- 
siastical Court  between  these  parties  was  directly  upon  the  point  of  the  al- 
leged illegitimacy  of  Robert  James  Smith,  and  had  the  establishment  of  that 
supposed  fact  for  its  proper  purpose  and  object,  so  as  to  render  his  illegit- 
imacy rem  judicatam  between  the  parties  on  a  question  of  distribution." 
I  Ante,  §  144, 146. 

«  Cooper,  Eq.  PL  270;  Beames,  PI.  in  Eq.  209,310;  Ante,  §  145, 
146. 
3  Mitf.  Eq.  PI.  by  Jeremy,  239,  240. 
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an  order  of  dismission  is  a  bar  only,  where  the  Court 
has  determined,  that  the  plaintiff  had  no  title  to  the 
relief  sought  by  his  Bill ;  and,  therefore,  an  order,  dis- 
missing a  Bill  for  want  of  prosecution,  is  not  a  bar  to 
another  Bill.^  And  a  decree  cannot  be  pleaded  in  bar 
of  a  new  Bill,  unless  it  is  conclusive  upon  the  rights  of 
the  plaintiff  in  that  Bill,  or  of  those,  under  whom  they 
claim.^  Therefore,  a  decree  against  a  mortgagor  and 
an  order  of  foreclosure  enrolled,  has  been  held  not  to  be 
a  bar  to  a  Bill  by  intervening  incumbrancers  to  redeem, 
although  the  mortgagee  had  no  notice  of  those  incum- 
brances.' And  the  mortgagee  having,  in  that  case, 
been  long  in  possession,  although  under  the  circum- 
stances the  account  taken  in  the  former  cause  was  not 
deemed  conclusive  against  the  plaintiff  in  the  new 
Bill ;  yet  the  Court,  on  overruling  the  plea,  and  order- 
ing the  defendant  to  answer,  limited  the  order,  by  di- 
recting, that  the  defendant  should  answer  to  charges  of 
errors  or  omissions ;  and  that  the  plaintiff  should  not 
unravel  the  account  at  large  before  the  hearing.^ 

^  794.  It  remains  to  be  observed  upon  this  subject, 
that,  if  a  Bill  charges  fraud  in  obtaining  a  decree,  and 
seeks  to  impeach  it .  upon  that  ground,  the  plea  of  the 
decree,  signed  and  enrolled,  must  contain  in  it  aver- 
ments, negativing  the  charges  of  fraud,  and  must  also 
be  supported  by  a  full  answer,  denying  them.*  Thus, 
where  a  decree,  establishing  a  modus,  was  pleaded  in 
bar  to'  a  Bill  for  tithes,  in  which  Bill  the  plaintiff  stated, 


1  Mitf.  Eq.  PL  by  Jeremy,  238,  239;  Beames,  PL  in  Eq.  210-212 ; 
Cooper,  Eq.  PL  270,  271 ;  Jones  o.  Nixon,  1  Tounge,  R.  359 ;  Peering 
«.  Dunn,  4  John.  Ch.  R.  140;  Neafie  v.  Neafie,  7  John.  Ch.  R.  1. 

«  Ibid. 

3  Ibid. 

4  Ibid. 

s  Mitf.  Eq.  PL  by  Jeremy,  239,  240. 
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that  the  defendants  set  up  the  decree  as  a  bar  to  his 
claim ;  and  to  avoid  the  effect  of  the  decree,  he 
charged,  that  it  had  beea  obtained  by  cdliisioiiy  and 
stated  facts,  tending  to  show  ^oUusioa,  the  Court  was 
of  opinion,  that  the  defendants,  not  having  by  aver- 
n)ents  in  the  plea  denied  the  collusion,  although  they 
had  done  so  by  the  answer  in  support  of  the  plea,  the 
plea  was  bad  in  form ;  and  it  was  overruled  accord- 
ingly.* 

§  795.  Thirdly ;  Pleas  of  matters  purely  in  pais. 
Pleas  of  this  sort  go  sometimes  both  to  the  discovery 
sought,  and  to  the  relief  prayed  by  the  Bill,  or  to  some 
part  of  it ;  sometimes  only  to  the  discovery,  or  a  part 
of  the  discovery ;  and  sometimes  only  to  the  relief,  or 
a  part  of  the  relief.*  The  principal  [deas  of  this  na- 
ture (although  not  the  only  pleas')  are,  (1.)  A  plea 
of  a  release ;  (2.)  A  plea  of  a  stated  account ;  (3.)  A 
plea  of  a  settled  account ;  (4.)  A  plea  of  an  award ; 
(6.)  A  plea  of  a  purchase  for  a  valuable  considera- 
tion; and,  (6.)  A  plea  of  title  in  the  defendant*^ 

§  796.  ( 1 .)  A  plea  of  a  release.  A  plea  of  a  re- 
lease may  be  pleaded  in  bar,  if  the  plaintiff,  or  any 
person,  under  whom  he  claims,  has  released  the  sub- 
ject of  his  demand.  And,  if  fraud,  surprise,  inade- 
quacy of  consideration,  or  any  other  objeetion  to  the 
release,  is  charged  by  the  Bill,  the  plea  must  meet 
these  charges  by  averments  in  the  body  of  it ;  and  it 
must  also  be  supported  by  an  answer  denying  them.' 


1  Cooper,  Eq.  PL  271,  272 ;  Mitf.  Eq.  PL  by  Jeremy,  239,  243 ;  Ante, 
§  671  and  note,  676  and  note  ;  Beames,  PL  in  Eq.  214,  216. 

a  Mitf.  Eq.  PL  by  Jeremy,  258. 

3  There:are  other  pleas,  and  defences  which  may  be  pleaded  in  bar  in 
Equity,  such,  for  example,  as  a  plea  of  accord  and  satisftction,  and  othen 
of  a  kindred  nature.    Brown  v.  Perkins,  1  Hare,  R.  664,  670. 

*  Mitf.  Eq.  PL  by  Jeremy,  268. 

«  Cooper,  Eq.  PL  271,  272;  Mitf.  Eq.  PL  by  Jeremy,  261,  262; 
Beames,  PL  in  Eq.  218-222. 
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Thus,  where  the  daughter  of  a  freeman  of  London 
accepted  a  legacy  of  £  10,000,  left  her  by  her  father, 
tfho  recommended  it  to  her  to  release  her  right  to 
her  orphanage  part,  which  she  accordingly  did,  to  her 
brother;  and  she  afterwards  married,  and,  with  her 
husband,  brought  a  Bill  to  set  aside  the  release,  charg-^ 
ing,  that  the  personal  estate,  of  which  the  father  died 
possessed,  was  nmch  above  £  100,000,  the  daughter's 
share  of  which,  by  the  custom,  would  amount  to  up- 
wards of  ^40,000;  the  defendant  {beaded  the  re- 
lease. But  the  Court  held,  that  although  there  was  no 
fraud  in  the  case ;  yet  that  the  sister  should  not  sufier 
by  ignorance  of  her  rights,  and  of  the  amount  of  the 
fortune  to  which  she  was  entitled ;  and,  therefore,  the 
Court  ordered  the  defendant  to  smswer  as  to  the  com- 
putation of  the  value  of  the  father's  personal  estate 
at  his  death.^  if  a  release  is  pleaded  to  a  Bill  for  any 
matter,  it  must  be  under  seal.  But,  if  the  Bill  is  for 
an  account,  and  the  release  is  not  under  seal,  it  may 
be  pleaded  »  an  account  stated.^ 

^  797.  In  a  plea  of  a  release,  the  defendant  must 
set  out  the  consideration,  upon  which  the  release  was 
made.  A  plea  of  a  release,  therefore,  cannot  extend 
to  a  discovery  of  the  consideration ;  and,  if  that  is 
impeached  by  the  Bill,  the  plea  must  be  assisted 
by  averments,  and  also  by  an  answer,  covering  the 
grounds,  on  which  the  consideration  is  so  impeached.' 
Thus,  to  a  BiU,  stating  various  transactions  between 
the  defendant  and   the  testator  of  the   plaintiff,  and 


1  Cooper,  Eq.  PI.  276,  977;  Mitf.  Eq.  PI.  by  Jeremy,  .261,  263; 
Beames,  PL  in  Eq.  218-222;  Posey  «.  DesboiiTrie,  3  P.  Will.  315; 
Phelps  «.  Sproule,  1  Mylne  &  Keen,  231 ;  Gilb.  For.  Rom.  571. 

«  Mitf.  Eq.  PI.  by  Jeremy,  263 ;  Cooper,  Eq.  PI.  277 ;  Beames,  PI. 
in  Eq.  221 ;  Phelpe  v.  Spronle,  1  Mylne  &  Eileen,  231. 

3  Mitf.  Eq.  PI.  by  Jeremy,  261-263. 
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imputing  to  those  transaction^  fraud  and  unfair  dealing 
on  the  part  of  the  defendant,  and  impeaching  the  ac- 
counts of  the  transactions,  delivered  by  the  defendant 
to  the  testator,  on  the  ground  of  errors^  omissions,  un- 
fair and  false  charges;  and  also  impeaching  a  pur- 
chase of  an  estate,  conveyed  by  the  testator  to  the 
defendant,  in  consideration  of  part  of  the  defendant's 
alleged  demands ;  and  praying  a  general  account ;  and 
that  the  purchase  of  the  estate  might  be  set  a^de  as 
fraudulently  obtained,  and  that  the  convejrance  might 
stand  as  a  security  only  for  what  was  justly  due  from 
the  testator's  estate  to  the  defendant ;  a  plea  of  a  deed 
of  mutual  release,  extending  to  so  much  of  the  Bill  as 
sought  a  discovery,  and  as  prayed  an  account  of  deal- 
ings and  transactions  prior  to  and  upon  the  day  of 
the  date  of  the  deed  of  release,  and  to  all  relief  and 
discovery  grounded  thereupon,  and  stating  the  deed 
to  have  been  founded  on  a  general  setdement  of  ac- 
counts on  that  day,  and  to  have  excepted  securities, 
then  given  to  the  defendant  for  the  balance  of  those 
accounts,  which  was  in  his  favor,  and  averring  only, 
tiiat  the  deed  had  been  prepared  and  executed  with- 
out any  fraud  or  undue  practice  on  the  part  of  the 
defendant,  was  overruled.^  The  ground  was,  that  the 
consideration  for  the  instrument  vi^s  the  general  set- 
dement  of  accounts ;  and  if  those  accounts  were  liable 
to  the  imputations  cast  upon  them  by  the  Bill,  the 
release  was  not  a  fair  transaction,  and  ought  not  to 


1  Mitf.  Eq.  PL  by  Jeremy,  961-363;  1  Story  on  Eq.  Juriflp.  ^523- 
527 ;  Capon  o.  Miles,  13  Price,  R.  667 ;  Roche  o.  Norgell,  3  Sch.  A 
Lefr.  721 ;  Phelps  v.  Sproule,  1  Mylne  &  Keen,  231 ;  Parker  «.  Aloock, 
1  Toonge  &  Jerv.  432 ;  Fish  v.  Miller,  5  Paige,  R.  36 ;  Allen  v.  Ran- 
dolph, 4  John.  Ch.  R.  693 ;  Bolton  v.  Gardner,  3  Paige,  R.  373 ;  San- 
ders V.  King,  6  Madd.  R.  ^1 ;  S.  C.  2  Sim.  &  Sta.  379 ;  GUb.  For. 
Rom.  57. 
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preclude  the  Court  from  decreeing  a  new  account. 
The  plea,  therefore,  could  not  be  allowed  to  cover  a 
discovery,  tending  to  impeach  those  accounts ;  and  the 
fairness  of  the  setded  accounts  was  not  put  in  issue 
by  the  plea,  or  supported  by  an  answer  denying  the 
imputations  charged  in  the  Bill.^ 

§  798.  (2.)  A  plea  of  a  stated  account.  (3.)  A 
plea  of  a  setded  account.  These  pleas  may  be  con- 
veniently considered  together,  as  for  the  most  part 
they  depend  upon  the  same  considerations.  A  stated 
account  properly  exists  only,  where  accounts  have  been 
examined,  and  the  balance  admitted  as  the  true  bal- 
ance between  the  parties,  without  having  been  paid. 
When  the  balance,  thus  admitted,  is  paid,  the  account 
is  deemed  a  settled  account.'  Each  of  these,  and,  a 
fortiori,  a  settled  account,  may  be  pleaded  in  bar  to  a 
Bill  for  an  account.  But  the  defendant,  who  pleads 
a  stated  account,  must  show,  that  it  was  in  writing, 
and  the  balance  likewise  in  writing ;  or,  at  least,  it 
must  set  forth,  what  the  balance  was,  and  that  the  set- 
tlement was  final.  A  verbal  statement  of  an  account, 
and  a  receipt  in  full,  given  for  the  balance  then  agreed 
to  be  due,  have  been  held  bad  as  a  plea  in  bar  to  a 
Bill  for  opening  the  account,  if  there  have  been  mis- 
takes in  the  transactions.^ 

§  799.  Even  a  receipt  in  full  of  all  demands  will  be 


1  Ibid. 

s  1  Story  on  £q.  Jarisp.  $  533, 596  -538 ;  Endo  o.  Caleham,  1  Younge, 
R.  306 ;  Capon  «.  Miles,  13  Price,  R.  767 ;  Bark  v.  Brown,  3  Atk.  399 ; 
Samner  v.  Thorpe,  3  Atk.  1 ;  Phelps  v.  Sproale,  1  Mylne  &  Keen,  331 ; 
Darthey  v.  Lee,  3  Yonnge  &  Coll.  5 ;  Weed  v.  Small,  7  Paige,  573.  A 
stated  account  and  a  settled  acooant  may  also  be  set  np  by  way  of  de- 
fence in  an  answer.    Endo  v.  Caleham,  1  Yonnge,  R.  306. 

3  Cooper,  Eq.  PI.  377,  378 ;  Mitf.  Eq.  PI.  by  Jeremy,  359,  360 ;  Gilb. 
For.  Rom.  56 ;  Phelps  v.  Sproule,  1  Mylil^  A  Keen,  331 ;  1  Story  on 
Eq.jQiisp.§  533-537. 
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no  bar  to  a  Bill  for  an  account,  if  there  are  suspicious 
circumstances  appearing  in  the  case ;  as,  for  example, 
in  a  Bill  against  a  steward.  Such  receipt  will  then  be 
considered  onlj  as  evidence  of  a  particular  payment, 
and  not  of  a  general  release  or  discharge  upon  an  ac- 
count stated,  although  under  other  circumstances  it 
would  have  that  eflfect.^  So,  a  plea  of  the  payment  of 
a  sum  of  money  into  the  Ecclesiastical  Court,  to  prevent 
a  commission  of  appraisement,  which  sum  was  accept- 
ed, and  a  receipt  given,  has  been  disallowed  as  li  fdea 
in  bar  to  the  suit,  as  not  showing,  that  the  party  had 
no  further  demand ;  and  the  payment  of  the  money 
was  but  an  interlocutory  proceeding,  which  can  never 
be  brought  up  to  a  judgment  in  a  cause.^  Much  less 
is  a  right  barred  by  merely  signing  a  receipt,  as  a  wit- 
ness, upon  a  payment  by  an  executor  to  an  adverse 
party,  making  the  same  demand.' 

^  800.  Courts  of  Equity  will  not  open  a  settled  ac- 
count, where  it  has  been  signed,  or  a  security  taken 
on  the  foot  of  it,  unless  for  fraud,  or  for  errors,  dis^ 
tincdy  specified  in  the  Bill,  and  supported  by  evi- 
dence.* The  expression  of  "errors  excepted,"  will 
not  prevent  its  being  a  settled  account ;  nor  will  the 
allegation  of  general  errors  be  enough;  for  specific 
errors  must  be  pointed  out,  or  it  will  be  final .^  But, 
where  there  was  an  admission  of  the  allegation  of 
general  errors  in  a  settled  account  between  an  at- 
torney and  client,  it  was  held  not  binding  upon  the 
parties,  although  no  specific  errors  were  pointed  out^ 
It  is  a  still  stronger  case  for  opening  such  an  account 
at  any  time,  where  an  attorney  has  used  his  influence 
over  his  client  to  get  a  setdement  of  an  unfair  account 


1  Cooper,  Eq.  PI.  S78.  9  Ibid. 

3  Ibid.  4  ihld. 

*  Ibid.  «  Ibid. 
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between  them.  And  in  such  a  case  it  is  enough,  if 
the  Court  see,  that  the  account  is  unfeir,  without  proof 
of  the  objectimi.^ 

^801.  Where  fraud  has  appeared  in  a  stated  ac- 
count, it  has  been  opened  after  a  considerable  lapse 
of  time.  But  where  specific  errors  are  alleged,  and 
even  proved,  the  Court  has  refused,  after  an  acqui* 
escence  of  eleven  years,  to  open  an  account ;  but  has 
only  given  the  plaintiff  liberty  to  surcharge  and  falsi- 
fy.' In  the  case  of  an  agent,  who  was  also  tenant  to 
the  principal,  an  account  was  opened  in  respect  of 
fraud  after  many  years  had  elapsed ;  and  the  situation 
of  the  defendant,  as  agent,  was  held  to  accompany 
him  in  that  of  tenant,  and  to  deprive  him  of  the  ben- 
efit of  die  otjection  (which  it  might  be  competent  to 
another  person  to  make)  of  the  neglect  of  the  plain- 
tiff in  not  bringing  forward  the  demand  at  an  earlier 
period.^ 

^  802.  In  the  frame  of  a  plea  of  a  stated  or  settled 
account  to  a  Bill,  charging  error  or  fraud,  it  is  neces- 
sary to  meet  those  charges  by  averments  in  the  body 
of  the  plea,  and  also  to  support  the  plea  by  an  answer 
deujring  them.^  And,  if  neither  error  nor  fraud  is 
charged,  the  defendant  must  by  the  plea  aver,  that 
the  stated  or  settled  account  is  just  and  tnie  to  the 
best  of  his  knowledge  and  belief.^  If  the  Bill  charges, 
that  the  plaintiff  has  no  counterpart  of  the  account, 
the  account  should  be  annexed  by  way  of  schedule  to 

1  Cooper,  Eq.  PI.  S78,  379;  Beames,  PI.  in  Eq.  233-230. 

»  Ibid. 

3  Cooper,  Eq.  PI.  379;  Beaumont  v.  Boultbee,  6  Yes.  485;  Beames, 
PI.  in  Eq.  385,  236,  338. 

*  Cooper,  Eq.  PI.  379,  380 ;  Milf.  Eq.  PI.  by  Jeremy,  359,  360 ; 
Beames,  PI.  in  Eq.  333,  333,  335,  336 ;  Phelps  v.  Sproule,  1  Mylne  & 
Keen,  331 ;  Gilb.  For.  Rom.  56,  57. 
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the  answer,  so  that,  if  there  are  any  errors  upon  the 
face  of  it,  the  plaintiff  may  have  an  opportunity  of 
pointing  them  out.^  As  the  delivery  up  of  vouchers 
is  an  affirmation,  that  the  account  between  the  parties 
was  a  stated  one  ;  if  this  has  taken  place  at  the  time 
the  account  was  stated,  it  seems  to  constitute  the 
proper  subject  of  an  averment  in  a  plea  of  this  na- 
ture.* 

^  803.  (4.)  A  plea  of  an  award.  An  award  may 
be  pleaded  to  Bill  to  set  aside  the  award  and  open  the 
account ;  and  it  is  not  only  good  to  the  merits  of  the 
case,  but  likewise  to  the  discovery  sought  by  the  BiU.' 
If  fraud  or  partiality  are  charged  against  the  arbitra- 
tors, those  charges  must  not  only  be  denied  by  way  of 
averment  in  the  plea ;  but  the  plea  must  be  supported 
by  an  answer,  showing  the  arbitrators  to  have  been 
incorrupt  and  impartial.^  And  any  other  matter  stated 
in  the  Bill,  as  a  ground  for  impeaching  the  award, 
must  be  denied  in  the  same  manner.^ 

§  804.  But  a  plea  of  an  agreement  or  covenant  to 
refer  all  matters  of  dispute  to  arbitrators,  cannot 
be  pleaded  in  bar  of  a  Bill  brought  respecting  those 
matters,  whether  the  agreement  or  covenant  be  be- 
tween partners  or  between  other  persons.  Indeed, 
it  seems  impossible  to  maintain,  that  such  a  contract 
should  be  specifically  performed,  or  should  bar  a  suit, 
unless  the  parties  had  first  agreed  upon  the  previous 
question,  what  were  the   matters  in  difference,   and 


1  Ibid. 
>  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  960,  961 ;  Cooper,  Eq.  PI.  980.- 

4  Mitf.  Eq.  PI.  by  Jeremy,  260, 961 ;  Cooper,  Eq.  PI.  980 ;  Beames, 
PI.  in  Eq.  930-233  ;  Dryden  v.  Robinson,  9  Sim.  &  Stu.  599 ;  Evans  o. 
Harris,  9  Vea.  Sl  Beam.  364. 

«  Ibid. 
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upon  the  powers  to  be  given  to  the  arbitrators*^ 
Amongst  the  latter  the  same  means  of  obtaining  a  dis- 
covery upon  oath,  and  thef  production  of  books  and 
papers,  as  can  be  given  by  a  Court  of  Equity,  might 
be  essential  to  justice.'  The  nomination  of  arbitrators 
also  must  be  a  subject,  on  which  the  parties  must  pre- 
viously agree  ;  for  if  either  party  should  object  to  the 
person  nominated  by  the  other,  it  would  be  unjust  to 
compel  him  to  submit  to  the  decision  of  the  person,  so 
ol^ected  to,  as  a  judge  chosen  by  himself."  It  must 
also  be  determined,  that  all  the  subjects  of  difference, 
whether  ascertained  or  not,  must  be  fit  subjects  for  the 
determination  of  arbitrators,  which,  if  any  of  them  in-^ 
volved  important  matter  of  law,  they  might  not  be 
deemed  to  be.^ 

^  805.  (5.)  A  plea  of  a  purchase  for  a  valuable 
consideration.  Supposing  a  plaintiff  to  have  a  full  ti-* 
tie  to  the  relief,  which  he  prays,  and  the  defendant  can 
set  up  no  defence  in  bar  of  that  title ;  yet  if  the  de^ 
fendant  has  an  equal  claim  to  the  protection  of  a  Court 
of  Equity  to  defend  his  possession,  as  the  plaintiff  has 
to  the  assistance  of  the  Court  to  assert  his  right,  the 
Court  will  not  interpose  on  either  side.^  This  is  par- 
ticularly the  case,  where  the  defendant  claims  under 
a  purchase  or  mortgage  for  a  valuable  consideratioui 
without  notice  of  the  plaintiff's  title,  which  he  may 
plead  in  bar  of  the  suit.®     Such  a  plea  must  aver,  that 

1  Mitf.  Eq.  PI.  by  Jeremy,  264,  265  ;  Cooper,  Eq.  PI.  281 ;  Beamesi 
Pi.  in  Eq.  231,  232. 

«  Ibid. 

3  Ibid. 

*  Ibid. 

'  We  hare  already  had  occasion  to  suggest  that  this  plea  seems  equally 
good  in  answer  to  a  title  by  the  plaintiff  in  his  Bill  set  up  as  a  legal  titlei 
as  it  is  to  an  equitable  title.  Ante,  §  604,  a ;  Payne  v.  Compton,  9 
Younge  &  Coll.  457 ;  Wood  v.  Mann,  2  Sumner,  R.  507,  506. 

6  Ante,  §  603,  604. 

EQ.  PL.  95 
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the  person,  who  conveyed  or  mortgaged  to  the  defend- 
ant, was  seised  in  fee,  or  pretended  to  be  so  seised,  and 
was  in  possession,  if  the  <ft)nyeyance  purported  an  im- 
mediate transfer  of  the  possession  at  the  time,  when 
he  executed  the  purchase  or  mortgage  deed.^  It  must 
aver  a  conveyance,  and  not  articles  merely;  for  if 
there  are  articles  only,  and  the  defendant  is  injured, 
he  may  sue  at  law  upon  the  covenants  in  the  articles.' 
It  must  aver  the  consideration  for,  and  actual  payment 
of  it ;  a  consideration,  secured  to  be  paid,  is  not  su£Gk 
cient.* 

^  806.  The  plea  must  also  deny  notice  of  the  plain- 
tiff's  title  or  claim  previous  to  the  execution  of  the 
deed,  and  payment  of  the  consideration ;  and  the  no- 
tice so  denied  must  be  notice  of  the  existence  of  the 
plaintiff's  title,  and  not  merely  notice  of  the  existence 
of  a  person,  who  could  claim  under  that  tide/  If 
particular  instances  of  notice,  or  circumstances  of 
fraud,  are  charged,  they  must  be  denied  as  specially 
and  particularly,  as  charged  in  the  Bill/  The  special 
and  particular  denial  of  notice  or  fraud  must  be  by 
way  of  answer,  that  the  plainlifT  may  be  at  liberty  to 
except  to  its  sufficiency.  But  the  notice  of  fraud  must 
also  be  denied  generally  by  way  of  averment  in  the 
plea,  otherwise  the  fact  of  notice  or  of  fraud  will  not 
be  in  issue/     The  general   denial   by  a  plea  of  all 

1  Ante»  §  662. 
9  Ibid. 
3  Ibid. 

*  Mitf.  Eq.  PI.  by  Jeremy,  875,  276 ;  Hughes  v.  Garner,  9  Yoonge  & 
Coll.  R.  328,  335. 

6  Ibid. 

•  Mitf.  Eq.  PL  by  Jeremy,  274-276,  288;  Cooper,  Eq.  PL  281  -285  ; 
Gilb.  For.  Rom.  57,  58;  Beames,  PL  in  Eq.  233-243;  Meadows  v. 
Duchess  of  Kingston,  AmbL  R.  756  ;  Hoare  o.  Parker,  2  Bro.  Ch.  R. 
678  ;  S.  C.  1  Cox,  R.  224 ;  Mitf.  Eq.  PL  by  Jeremy,  277,  note  (j)  ;  9 
Story  on  Eq.  Juiisp.  $  1502-  1505;  Hare  on  Discov.  89-104;  Jackaoo 
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notice  whatsoever,  includes  constructive,  as  well  as 
actual  notice.  It  is  not  the  office  of  a  plea  to  deny 
particular  facts  of  notice,  et^n  if  such  particular  facts 
are  charged.^  Notice  or  fraud  thus  put  in  issue,  if 
proved,  will  effectually  open  the  plea  at  the  hearing  of 
the  cause.^ 

^  807.  In  this  situation  of  purchasers  for  a  valuable 
consideration,  all  the  persons  stand,  who  claim  under  a 
marriage    settlement,  which   they  may   plead  in  the 


V.  Rowe,  4  Rass.  R.  514.  If  the  conveyance  does  not  purport  to  be  an 
knmediaie  traofifer  of  the  poeseseion  at  the  time  of  executing  the  purchase 
or  mortgage  deeds,  (as  iu  a  plea  of  title  from  one  having  a  particular  es- 
tate, of  which  he  was  not  in  possession  as  a  reversion,)  it  has  been  held, 
that  in  such  case  the  plea  must  set  out,  how  the  granting  party  be- 
came entitled  to  such  reversion.  But  it  is  not  necessary,  that  the  defend- 
ant should  in  such  plea  aver,  that  he  himself  is  in  possession ;  nor  is  it  ne« 
cessary,  that  he  should  actually  be  so,  or  even  appear  entitled  thereto ; 
this  plea  not  being  a  mere  shield  to  defend  the  actui  possession.  As 
where  a  Bill  was  brought  by  a  tenant  in  taU  under  a  marriage  settlement 
for  a  discovery  and  delivery  of  title  deeds ;  a  plea  of  a  mortgage  by  a  ten- 
ant for  life  alleging  himself  to  be  seised  in  fee,  and  in  possession  of  the 
estate  and  of  the  deeds,  as  apparent  owner,  was  allowed.  Cooper,  Eq.  PI. 
881, 382,  and  cases  there  cited ;  Boames,  PI.  in  Eq.  236,  237. 

^  Pennington  o.  Beachey,  2  Sim.  &  Stu.  282 ;  Cork  o.  Wilcock,  5 
Madd.  R.  328.  It  is  said  in  a  note  (5),  (I  presume  by  Mr.  Jeremy,)  to 
Mitf.  Eq.  PI.  by  Jeremy,  276,  that  **  It  has  been  lately  declared,  that  it  is 
not  the  office  of  the  plea  to  deny  particular  facts  of  notice  ;  but  that  it  is 
sufficient,  where  such  facts  are  alleged,  to  make  a  general  denial,  which 
will  include  constructive,  as  well  as  actual  notice ;  yet  if  circumstances 
be  specially  charged,  as  evidence  of  notice,  they  must  be  denied  by  aver- 
ments in  the  plea,  and  by  an  answer  accompanying  the  same.  2  Sim.  & 
Stu.  282."  I  do  not  understand  the  Vice-chancellor  in  that  case  to  have 
held,  that  the  special  matters,  charged  as  evidence,  should  be  specially 
denied  by  averments  in  the  plea  as  well  as  in  the  answer  ;  but  only,  that, 
to  require  an  answer  to  accompany  the  plea,  the  matters  should  be  spe- 
cially charged  in  the  Bill ;  and  should  also  be  specially  charged,  as  evi- 
dence of  notice  of  the  title  of  the  plaintiff.  See,  on  this  last  point,  the 
remarks  of  Mr.  Wigram,  in  his  Points  of  Discovery,  169-181,  1st  edit.  ; 
Id.  142-171;  Id.  185,  186,  2d  edit.  See  also  Phelps  0.  Sproule,  I 
Mylne  &  Keen,  231 ;  Cork  t^.  Wilcock,  5  Madd.  R.  328,  on  the  same 
point. 

3  Mitf.  Eq.  PL  by  Jeremy,  277;  Beames,  PL  in  Eq.  239,  240. 
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same  manner.^  But  if  the  settlement  is  made  after 
marriage,  in  pursuance  of  an  agreement  before  mar- 
riage, the  agreement,  as  well  as  the  settlement,  must 
be  stated  in  the  plea ;  and  where  that  is  not  done,  the 
plea  will  be  overruled.^  Upon  this  principle,  also,  a 
jointress  may  plead  her  set  dement  in  bar  of  a  Bill,  filed 
against  her  by  the  heir  at  law,  if  the  Bill  does  not 
ofier  to  confirm  the  jointure,  and  the  plaintiff  is  com- 
peteqt  or  able  so  to  do.  But  a  plea  of  this  nature 
must  9et  forth  the  §ettleipent,  and  the  lands  comprised 
ip  it,  with  sufiicient  certainty,^  And  though  the  de- 
fendant has  purchased,  or  has  taken  a  mortgage  from  a 
tenant  for  life  only,  representing  himself  to  be  owner 
Qf  the  inheritance  ;  yet,  if  he  has  paid  st  valuable  coa*^ 
nderation,  and  had  no  notice  of  the  defect  of  title,  the 
Court  will  not  take  any  steps  against  him,  even  though 
the  plaintiff,  and  not  such  purchaser,  is  in  possession  of 
the  estate/ 

^  807,  a.  A  creditor  by  judgment,  in  invittmj  does 
not,  ip  the  view  of  a  Court  of  Equity,  stand  in  a  situ<r 
ation,  whioh  either  re(juires  or  entides  him  to  the  same 
favor  as  a  purchaser  for  a  valuable  consideratioq,  whose 
rights  are  enforced  through  the  conscience  of  the  other 
party.^ 

^  808.  A  person,  affected  by  notice,  has  the  benefit 
of  the  waiit  of  notice  by  intermediate  parties,  There-p 
fore  a  purchaser  with  notice  from  a  purchaser  without 
liotice,  may  shelter  himself  under  the  first  purchaser.^ 

I  Cooper,  Eq.  PI.  984,  385 ;  llitf,   Eq*  PI-  by  Jeremy,  378,  373  i 
Beamea,  P}.  in  Eq.  341,  343. 
>  Ibid, 

3  Ibid. 

4  Ibid. 

s  Langton  «.  HortoD,  1  Hare,  R.  549,  560,  563 ;  Doe  v.  Britain,  2 
Barn.  &  Aid.  93;  Skeelea  v.  Shearly,  8  Sim.  R.  153;  S.  C.  3  Myloe 
dL  Craig,  113. 

0  Mitf.  Eq.  PI.  by  Jeremy,  378,  379;  Varick  v.  Brigga,  6  Paige,  H. 
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Hut  notice  to  an  agent  is  notice  to  the  principal.^  And 
where  a  person,  having  notice,  purchased  in  the  name 
of  another,  who  had  no  nAice,  and  knew  nothing  of 
the  purchase ;  and  the  latter  afterwards  approved  of  it, 
and  without  notice  paid  the  purchase  money,  and  pro- 
cured a  conveyance ;  the  person  first  contracting  was 
considered  from  the  beginning  as  the  agent  of  the 
actual  purchaser,  who  was  therefore  held  affected  with 
notice.*  But  although  notice  to  an  agent  is  sufficient 
notice  to  the  party  himself ;  yet  such  notice  must  be 
confined  to  the  same  transaction ;  for  notice  in  another 
transaction  will  have  no  effect.^ 

§  809.  A  plea  of  a  purchase  for  a  valuable  consid* 
eration  will  protect  a  defendant  from  giving  any  an* 
swer  to  a  tide  set  up  by  the  plaintiff.  But  a  plea  of 
bare  tide  only,  without  setting  forth  any  considera- 
tion, will  not  be  sufficient  for  that  purpose.^  Upon  a 
plea  of  a  purchase  for  a  valuable  consideration,  to  a  Bill 
for  a  discovery  of  deeds  and  writings,  the  purchase 
deed  must  be  excepted ;  for  it  must  be  pleaded.^  A 
plea  of  a  purchase  for  a  valuable  consideration  with- 
out notice  of  the  plaintiff's  tide,  to  a  Bill  to  perpetuate 
the  testimony  of  witnesses,  has  been  allowed  ;  although 
there  are  few  cases,  in  which  the  Court  will  not  give 
that  assistance  to  the  furtherance  of  justice."  Thus,  to 
a  Bill  to  perpetuate  the  testimony  of  witnesses  to  a 


329 ;  Bennett  V.  Walker,  West,  R.  130;  Jackson  v,  McCbesne^,  7  Cowen, 
R.  360. 

1  Mitf.  £q.  PI.  by  Jeremy,  278. 

a  Ibid. 

3  Cooper,  Eq.  PL  284,  286;  Mitf.  Eq.  PI.  by  Jeremy,  275-278; 
Beames,  PI.  in  Eq.  243,  244  ;  1  Story  on  Eq.  Jurisp.  $  87,  a,  p.  75 ;  Id. 
$  108. 

^  Mitf.  Eq.  PI.  by  Jeremy,  279,  280. 

^  Ibid. 

6  Ibid, 
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will,  the  defendant  pleaded  a  purchase  for  a  valuable 
consideration  without  notice  of  the  will ;  and  the  plea 
was  allowed.^  But  in  this  case,  as  reported,  there  ap- 
pears to  have  been  nothing  to  impede  the  plaintiflPs 
proceeding  at  law,  to  assert  his  title  under  the  will, 
against  the  defendant's  possession;  and  there  was 
apparently,  therefore,  no  Equity  to  support  the  Bill.^ 

^810.  Care  must  be  taken  in  case  of  a  plea  of  a 
purchase  for  a  valuable  consideration  without  notice, 
not  to  make  an  answer  to  any  statements  in  the  Bill 
actually  and  properly  covered  by  the  plea;  for,  not- 
withstanding some  doubts  formerly  entertained,  it 
seems  now  established,  that  in  such  a  case,  if  the  de- 
fendant answers  at  all  to  the  matters  covered  by  the 
plea,  he  must  answer  fully ;  and  if  he  puts  in  a  general 
answer,  he  cannot  protect  himself  by  such  a  defence 
in  his  answer  from  answering  fully .^ 

^  811.  (6.)  A  plea  of  title  in  the  defendant.    From 


1  Mitf.  Eq.  PI.  by  Jeremy,  S70,  280;  Cooperi  Eq.  PI.  887,  988 j 
Beames,  PI.  in  £q.  242,  243.  Bat  see  Dursley  v.  Fitzhardinge,  6  Yes. 
263;  2  Story  on  Eq.  Jurisp.  ^  1503,  note  (2),  §  1510.  It  is  very 
questionable,  whether  a  person  can  protect  himself  against  a  BiH  to  per- 
petuate testimony  by  the  plea  of  being  a  bon&fide  purchaser  without 
notice,  where  the  right  is  not  at  the  time  capable  of  being  asserted  by  an 
action  at  law.  See  especially  what  Lord  Eldon  said  in  Dursley  v.  YitMr 
hardinge,  6  Ves.  263,  and  2  Story  on  Eq.  Jurisp.  $  1503,  note  (2),  and 
$  1510.  In  the  Appendix  to  Beames,  PI.  in  Eq.  341,  349,  there  will  be 
found  a  copy  of  the  plea  of  a  purchase  for  a  valuable  consideration  withoat 
notice,  which  was  allowed  by  Lord  Eldon,  in  Walwyn  v.  Lee,  9  Yes.  24. 

a  Ibid. 

3  Ante,  $  606  and  note ;  Ovey  v.  Leighton,  2  Sim.  &  Stn.  234 ;  Portar- 
lington  V.  Soulby,  6  Sim.  R.  356;  S.  C.  7  Sim.  R.  28;  Milf.  Eq.  PI.  by 
Jeremy,  307,  note  (A),  and  cases  there  cited ;  Hare  on  Discov.  247  -289 ; 
Wigram  on  Points  of  Discov.  163, 164, 178  -  181,  1st  edit. ;  Id.  136  - 171 , 
2d  edit. ;  Yerchild  «.  PauU,  1  Keen,  R.  87.  But  see  Beames,  PI.  in  Eq. 
272.  See  also  the  39th  Rule  of  the  Equity  Rules  of  the  Supreme  Court, 
which  gives  to  such  a  person  the  right  to  protect  himself  by  answer,  as  he 
might  by  plea.  See  Ante,  §  606,  and  Post,  §  846,  note,  where  the  rale 
is  cited  at  large. 
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what  has  been  already  said,  the  plea  of  a  purchase  for 
a  valuable  consideration  without  notice  cannot  be  set 
up  as  a  defence,  by  a  party,  who  claims  under  a  mere 
voluntary  conveyance,  or  other  voluntary  title.*  But  a 
mere  volunteer  may,  however,  plead  his  title  against 
a  Bill  brought  against  him ;  for  if  his  title  be  on  the 
whole  paramount  to  that  of  the  plaintiff,  there  seems 
no  reason,  why  it  should  not  be  an  effectual  bar  to  an 
adverse  suit.'  This  plea  of  title  in  the  defendant  is 
generally  founded,  (1.)  on  a  will;  or,  (2.)  on  a  con- 
veyance; or,  (3.)  on  a  long,  peaceable,  and  adverse 
possession.^ 

^  812.  (1.)  To  a  Bill  brought  upon  a  ground  of 
Equity,  by  an  heir  at  law  against  a  devisee,  to  turn 
the  devisee  out  of  possession,  the  devisee  may  plead 
his  title  under  the  will,  and  that  it  was  duly  execut- 
ed.^ (2.)  Upon  a  Bill  filed  by  an  heir  against  a 
person,  claiming  under  a  conveyance  from  the  ances- 
tor, the  defendant  may  plead  the  conveyance  in  bar  of 
the  suit.^  So,  to  a  Bill  brought  to  set  aside  a  deed 
for  fraud,  a  plea  of  a  title  paramount,  under  a  former 
conveyance,  may  be  pleaded  by  the  defendant  as  a 
bar.® 

§  813.  (3.)  Length  of  time  and  adverse  possession. 
This  is  a  peculiar  defence  in  Equity,  in  cases,  which 
are  not  within  the  reach  of  the  statute  of  limitations*^ 

1  Beames,  PI.  in  Eq.  346. 

»  Beames,  PI.  in  Eq.  246,  247  ;  Cooper,  Eq.  PI.  288 ;  Mitf.  Eq.  PL  by 
Jeremy,  263,  264 ;  Wyatt,  Pr.  Reg.  328 ;  Howe  v.  Duppa,  1  Ves.  & 
Beam.  611. 

3  Beames,  PI.  in  Eq.  247. 

4  Mitf.  Eq.  PI.  by  Jeremy,  263 ;  Cooper,  Eq.  PI.  288,  280 ;  Beames, ' 
PI.  in  Eq.  248;  Anon.  3  Atk.  17. 

*  Mitf.  Eq.  PI.  by  Jeremy,  262,  264 ;  Cooper,  Eq.  PL  289 ;  Beames, 
PL  in  Eq.  249. 

^  Howe  V,  Duppa,  1  Ves.  &  Beames,  511 ;  Beames,  PL  in  Eq.  249. 

^  Ante,  §  756  - 757 ;  Mitf.  Eq.  PL  by  Jeremy,  269,  271-273 ;  Beames, 
PL  in  Eq.  247 ;  Wyatt,  Pr.  Reg.  328 ;  Cooper,  Eq.  PL  288 ;  2  Story 
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Courts  oi  Equity  (as  has  been  already  intimated)  have 
established  the  doctrine,  that  after  a  great  lapse  of 
time,  and  long  peaceable  possession,  they  ought  not  to 
interfere  to  grant  relief ;  for  the  policy  of  the  law  is  to 
give  quiet  and  repose  to  titles ;  and  Courts  of  Justice 
ought  not  to  countenance  laches  or  long  delays  on  the 
part  of  claimants«^  Indeed,  after  a  great  lapse  of  time. 
Courts  of  Equity  will  raise  a  presumption  of  some  legal 
or  equitable  extinguishment  of  the  adverse  tide,  if  the 
circumstances  of  the  case  will  enable  them  to  support 
it.^ 

^  814.  On  this  ground,  where  a  Bill  was  brought 
upon  an  old  mortgage,  by  the  representatives  of  the 
mortgagee,  for  an  account  and  satisfaction ;  and  a  Bill 
of  Revivor  and  Supplement  was  brought  a  long  time 
after  the  death  of  the  original  plaintiffs,  which  (to  ac- 
count for  the  lapse  of  time)  charged  generally,  that 
owing  to  infancy,  coverture,  or  other  disabilities,  the 
plaintiffs  had  not  been  able,  during  a  consideraUe  part 
of  the  time,  to  assert  or  prosecute  their  several  rights 
to  the  mortgage  debt ;  and  that  the  original  suit,  al- 
though abated,  has  never  been  dismissed ;  a  plea  was 
put  in  by  the  defendant,  that  he,  and  those,  under 
whom  he  claimed,  had  been  in  the  undisturbed  posses- 


on  Eq.  Jurisp.  $  1510-1533;  1  Story  on  Eq.  Jurisp.  §  55,  a,  p.  73, 
§  539,  and  cases  there  cited.  See  also  Cowne  v.  Douglas,  1  McClel.-^ 
Younge,  331 ;  Portlock  v.  Gardner,  1  Hare,  R.  594,  603,  604. 

1  Cholmondeley  o.  Clinton,  3  Jac.  dz.  Walk.  1,  163-175,  102;  Miff. 
Eq.  PL  by  Jeremy,  373,  note  (z) ;  Campbell  v.  Graham,  1  Rasa.  &  Mylne, 
453 ;  Clay  v.  Smith,  Ambler,  R.  645 ;  S.  C.  3  Bro.  Ch.  R.  639  $  Hercy  v. 
Dinwoody,  3  Ves.  jr.  86 ;  Ellison  v.  Moffiit,  1  John.  Ch.  R.  46^  Aiden  v. 
•Arden,  1  John.  Ch.  R.  313  ;  Elmendorf  o.  Taylor,  10  Wheat.  R.  153; 
Baldwin  v.  Pearl,  1  Tounge  &  Coll.  453,  460 ;  Brooksbank  v.  Smith,  S 
Younge  &  Coll.  58 ;  Gralt  v.  Osbaldeaton,  1  Russ.  R.  158 ;  Bradt  v.  Kirk- 
Patrick,  7  Paige,  R.  63 ;  3  Story  on  Eq.  Jurisp.  §  1530-15^,  and  notes. 

9  Cholmondeley  o.  Clinton,  3  Jac.  &  Walk.  163  - 175,  and  cases  be- 
fore cited. 
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si<Hi  of  the  premises  in  question  for  forty  years,  for  their 
own  absolute  use  and  benefit,  without  any  account  or 
admission  of  any  debt ;  and  the  plea  was  allowed  by 
the  Court.'  The  Court  also  thought,  that  the  allega- 
tion of  infancy,  coverture,  &c.,  to  account  for  the 
delay,  was  so  completely  vague,  that  no  issue  could  be 
taken  upon  it ;  and,  therefore,  that  the  plea  was  not 
affected  thereby.' 

^815.  So,  where  a  Bill  was  filed  for  the  payment 
of  a  rent  charge,  the  defendant  pleaded  twenty-six 
years'  possession  of  the  premises,  without  accounting 
for,  or  paying  over  to  the  plaintiff  any  part  of  the  rents 
and  profits  ;  and  the  plea  was  allowed.' 

§  8 15,  a.  We  have  already  had  occasion  incidentally 
to  suggest,  that  the  time,  when  the  plea  of  the  stat- 
ute of  limitations  begins  to  run,  where  the  case  made 
by  the  Bill  is  one  founded  on  fraud  or  mistake,  will  in 
Equity  be  held  to  be  from  the  time,  when  the  discov- 
ery of  the  mistake  become  first  known,  and  not  from 
the  time,  when  the  original  transaction  took  place.^ 


1  Cooper,  Eq.  PI.  288;  Blewitt  v.  Thomaa,  S  Yes.  jr.  669,  671. 

s  Blewitt  V.  Thomaa,  2  Yes.  jr.  669,  671;  Cooper,  £q.  PI.  388; 
Beames,  PI.  in  £!q.  347, 248.  The  very  plea  is  given  at  large  in  the  Ap- 
pendix to  Beames,  PL  in  Eq.  331  -  333. 

3  Baldwin  v.  Peach,  1  Younge  &  Coll.  463 ;  Ante,  $  587. 

^  Ante,  §  754 ;  Brookebank  9.  Smith,  3  Yoange  &  Coll.  58. 


EQ.  PL.  96 
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CHAPTER  XV. 

PLEA&   TO    BILLS    OF   DISCOVERT. 

^  816.  Having  thus  considered  the  obfectioos  to 
Bills  of  Relief,  which  extend  to  the  relief,  and  like- 
wise to  the  discovery,  sought  for  the  purpose  of  obtain- 
ing the  relief,  it  remains  to  treat  of  such  objections,  as 
are  grounds  of  a  plea  to  Bills  of  Discovery,  strictly  so 
called,  which  seek  no  relief.  These  are  nearly  the 
same  as  those,  which  have  been  already  mentioned,  as 
causes  of  demurrer  to  a  Bill  of  Discovery,  when  the 
objection  is  apparent  on  the  face  of  the  Bill ;  and  many 
of  them  are  equally  as  good  grounds  for  a  plea  to  a  Bill 
of  Discovery,  as  they  are  for  a  plea  to  a  Bill  of  Relief, 
when  the  objection  is  not  so  apparent.  Upon  this 
sul^ect,  therefore^  our  observations  will  be  very  brief.^ 

§  817.  The  gipunds  of  pleas  to  Bills  of  Discov- 
ery, are,  then,  either,  (1.)  Pleas  to  the  jurisdiction ; 
(2.)  Pleas  to  the  person;  (3.)  Pleas  to  the  Bill,  or 
frame  of  the  Bill;  (4.)  Pleas  in  bar,  properly  so 
called.  And,  first,  pleas  to  the  jurisdiction.  These 
properly  apply,  where  the  plaintiff's  case  is  such,  as 
does  not  entitle  a  Court  of  Equity  to  compel  a  discov- 
ery in  his  favor,  although,  for  the  purpose  of  avoiding 
a  demurrer,  it  is  differently  and  falsely  stated  in  the 
Bill.*     The  cases  already  suggested  under  the  head  of 

1  Mitf.  Eq.  PL  by  Jeremy,  281,  282;  Cooper,  Eq.  PI.  291,  292; 
Beames,  PI.  in  Eq.  249.  See  Wigram  on  Points  of  DiscoT.  147-153, 
Ist.  edit.,  p.  55;  Id.  347,  348. 

«  Mitf.  Eq.  PL  by  Jeremy,  282 ;  Cooper,  Eq.  PL  292  ;  Beames,  PL  in 
Eq.  252 ;  1  Mont.  Eq.  PL  261-263. 
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Demurrers,  and  Pleas  to  Relief,  afford  sufficient  illus- 
trations on  this  head.^  Among  them  are  the  objection, 
that  the  subject  of  the  suit  is  of  a  political  nature ; 
that  another  Court  is  competent  to  give  the  discovery ; 
or  that  the  tribunal,  or  the  cause,  is  not  of  such  a 
character,  as  the  Court  will  aid  by  a  discovery ;  as  if 
the  cause  be  before  arbitrators ;  or  be  of  a  criminal 
nature  ;^  or  the  plaintiff  has  no  title  or  interest  in  the 
suit.* 

^818.  Secondly  ;  Pleas  to  the  person.  These  are 
(as  we  have  seen)  either  to  the  person  of  the  plaintiff; 
that  he  has  no  right,  or  title,  or  ability,  to  call  on  the 
defendant  for  the  discovery ;  or  that  he  (the  defendant) 
is  not  liable,  or  compellable,  to  make  the  discovery 
sought  by  the  Bill.^  The  defendant  may,  therefore, 
to  a  Bill  of  Discovery,  plead,  that  the  plaintiff  is  out- 
lawed ;  or  excommunicated  ;  or  an  alien  enemy ;  or  a 
person  attainted ;  or  an  infant ;  or  a  feme  covert ;  or 
an  idiot ;  or  a  lunatic  ;  ^  or  a  bankrupt  disabled  to 
sue.^  So,  if  the  plaintiff  has  no  title  to  the  character, 
which  he  assumes  in  the  Bill  of  Discovery ;  as  if  he 
sues  as  administrator,  executor,  heir,  partner,  or  credi- 
tor ;  the  defendant  may,  by  plea,  negative,  that  he  is 

1  Ante,  ^  649-607,  710-722. 

2  Beamee,  PI.  in  Eq.  262-264;  Cooper,  Eq.  PI.  292,  293;  Ante, 
§  561-666;  Hare  on  Discov.  110,  116,  119. 

3  Mendizabel  v.  Machado,  1  Sim.  R.  68;  Hare  on  Discov.  41,42, 
46-60,  127;  Mitf.  Eq.  PI.  by  Jeremy,  164,  231,  233,  282;  Tarlton  r. 
Hornby,  1  T.  &  Coll.  172 ;  Quilter  o.  Mussendine,  Gilb.  Eq.  R.  228, 
929;  Vernon  V.  Vernon,  2  Mylne  &  Craig,  146;  Crouch  v.  Hitchin, 
1  Keen,  R.  386. 

^  Beames,  PI.  in  Eq.  264,  266;  Cooper,  Eq.  PI.  293,  294;  Ante, 
^  493-496 ;  Mitf.  Eq.  PI.  by  Jeremy,  228-230,  232,  233. 

«  See  Lowndes  v.  Taylor,  1  Madd.  R.  423 ;  S.  C.  2  Rose,  R.  363  ; 
Mitf.  Eq.  PI.  by  Jeremy,  66,  67,  232,  233,  282,  note  (n)  ;  Tarlton  ». 
Hornby,  1  Y.  &  Coll.  172 ;  Beames,  PI.  in  Eq.  264,  265 ;  Ante,  §  496, 
616,  726. 

0  Ante,  §722-734. 
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administrator,  executor,  heir,  partner,  or  creditor.^  So, 
the  defendant  may,  in  like  manner,  plead  to  the  dis- 
covery, that  he  has  no  interest  in  the  subject-matter  of 
the  controversy ;  but  he  is  a  mere  witness  ;  or  that  he 
does  not  sustain  the  character,  in  which  he  is  sued ; 
such  as  administrator,  executor,  heir,  partner,  or  credi- 
tor ;  ^  or  that  there  is  a  want  of  privity  between  him 
and  the  plaintiff  to  sustain  the  BilL' 

^819.  It  should  be  here  observed,  that  if  a  claim  of 
interest  is  alleged  by  a  Bill  against  a  person,  who  has 
no  interest  in  the  subject-matter,  he  cannot  by  demur- 
rer protect  himself  from  a  discovery;  but  he  must 
resort  either  to  a  {dea  or  to  a  disclaimer ;  by  either  of 
which  means,  it  should  seem,  he  may  protect  himself 
from  making  by  answer  that  discovery,  which  he  may 
properly  be  required  to  make,  if  called  upon  as  a  wit- 
ness/ If  the  defendant  pleads  to  a  Bill  of  this  sort, 
the  plea  must  by  averment  meet  the  charge  of  inter- 
est, and  the  plea  must  be  supported  by  an  answer  de- 
nying such  claim/  In  some  cases,  however,  the  Court 
has  allowed  a  defendant  to  protect  himself  by  answer, 
denying  the  charge  of  interest,  from  answering  to  mat- 
ters, to  which  he  may  be  afterwards  called  upon  to 
answer,  in  the  character  of  a  witness.  And  perhaps, 
in  justice  to  those,  against  whom  he  may  be  after- 
wards called  upon  to  give  evidence,  as  a  witness,  he 


1  Ante,  ^  493-406;  Bearoes,  PI.  in  Eq.  130-138,  854,  356,  357; 
Cooper,  Eq.  PI.  303,  304 ;  Mitf.  Eq.  PI.  by  Jeremy,  167,  330,  383,  383 ; 
Hare  on  DIbcoy.  41,  43,  46. 

9  Mitf.  Eq.  PI.  by  Jeremy,  188,  383 ;  Beamee,  PL  in  Eq.  130,  131, 
356,  357;  Hare  on  Diacov.  63-83;  Cooper,  Eq.  PI.  304,395;  Ante, 
§  363,  333,  519,  570,  671. 

3  Mitf.  Eq.  PL  by  Jeremy,  158,  150,  334;  Hare  on  Dinoov.  63-68, 
105  - 100 ;  Ante,  $  513,  571 ;  Cooper,  Eq.  PL  394. 

4  Cooper,  Eq.  PL  394,  395. 

9  Ibid. ;  Beames,  PL  in  Eq.  365. 
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ought  not  to  be  previously  examined  to  the  same  mat- 
ters upon  a  Bill,  under  the  pretence  of  an  interest, 
which  he  has  not.^ 

^  820.  Tliirdly ;  Pleas  to  the  Bill,  or  to  the  frame 
of  the  Bill.  The  usual  pleas,  under  this  head,  of  the 
pendency  of  another  suit,  of  want  of  parties,  and  of 
splitting  up  or  multiplying  suits,  do  not  apply  to  a  Bill 
of  Discovery.^  But  perhaps  the  olgection,  that  the 
Bill  for  a  discovery  is  multifarious,  would  not  fall  un- 
der the  same  predicament ;  as  it  may  compel  the  de- 
fendant to  give  answers  and  discoveries,  as  to  matters, 
wholly  dbtinct  and  independent,  and  which  can,  with 
no  propriety,  belong  to  any  single  suit,  either  at  law, 
or  in  Equity.'  Perhaps,  also,  the  objection,  that  the 
parties  are  not  the  same  in  the  suit  in  Equity,  as  in 
the  suit  at  law,  in  aid  of  which  the  discovery  is  sought, 
if  not  apparent  on  the  Bill,  may  be  brought  forward 
by  a  plea ;  ^  for,  in  such  a  case,  there  would  be  a 
clear  misjoinder  of  parties.^   The  same  otgection  would 

1  Mitf.  Eq.  PL  by  Jerediy,  188,  283,  284.  Bat  see  Hare  on  Discor. 
256-269. 

a  Cooper,  Eq.  PL  208,  209 ;  Beames,  PL  in  Eq.  273,  274 ;  Hare  on 
Discov.  124  - 126  ;  Mitf.  Eq.  PL  by  Jeremy,  200,  280 ;  Ante,  §  610. 

3  Ante,  §  610.  Lord  Redesdale  says  (Mitf.  Eq.  PL  by  Jeremy,  200, 
201),  that  a  Demorrrer  will  not  lie  to  a  Bill  of  Discovery,  because  the 
Bill  has  split  matters,  and  is  brought  for  the  discovery  of  part  of  a  matter 
only ;  for  such  a  demurrer  would  only  amount  to  an  objection,  that  tbe 
discovery  would  be  insufficient.  But  he  adds,  that  it  should  seem,  that  a 
demurrer  for  multifariousness  would  hold  to  a  Bill  of  Discovery  for  sev- 
eral distinct  matters  against  several  distinct  defendants  in  one  Bill.  See 
also  Ante,  §  287,610;  1  Mont.  Eq.  PL  262;  Cooper,  Eq.  PL  200; 
Beames,  PL  in  Eq.  273,  274.  It  may  also  be  proper  to  remark,  that  a 
Bill  is  demurrable,  if  it  prays  relief  against  some  of  the  defendants,  and 
a  discovery  only  against  others.  And  the  objection  of  a  want  of  interest 
in  a  defendant  equally  applies,  whether  he  is  the  sole  defendant,  or  is 
joined  with  other  defendants.    Hare  on  Discov.  65. 

*  Ante,  §  610;  Glyn  v.  Scares,  3  Mylne  &  Keen,  460,  469-472. 

^  But  iif  the  suit  at  law  is  brought  by  an  agent  in  his  own  name,  in  be- 
half of  his  principal,  it  has  been  held,  that  the  defendant  in  the  suit  at 
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seem  to  apply,  if  the  defendant  was  not  a  party  to  the 
suit  at  law ;  for,  ordinarily,  a  discovery  from  him  could 
not  be  material.^  A  plea,  that  the  value  of  the  matter 
in  controversy  is  beneath  the  dignity  of  the  Court, 
would  also  seem  to  be  a  good  ground  of  a  plea  to  the 
discovery  sought.^ 

§  821.  Fourthly ;  Pleas  in  bar.  Under  certain  cir- 
cumstances, many  of  the  pleas  in  bar  to  Bills  of  Re- 
lief, already  enumerated,  may  perhaps  furnish  a  good 
ground  for  a  plea  in  bar  of  a  Bill  of  Discovery.  It 
was  for  a  long  time  a  matter  of  controversy,  whether 
the  defendant  to  a  Bill,  seeking  a  discovery  in  aid  of 
an  action  at  law,  can  plead  in  bar  to  the  discovery 
that  which  is  merely  matter  of  legal  defence  to  the 
action  at  law.^     But  the  prevailing  doctrine  establish- 


law  may  file  a  Bill  in  Equity  for  a  discovery  against  the  principal,  in 
of  his  defence  at  law.  Carr  v.  Soares,  in  Exchequer  (England),  in  Jan- 
uary, 1836,  14  Law  Journ.  68 ;  1  Younge  &  Coll.  645.  But  the  contrary 
has  been  since  held.  See  Gljm  v.  Soares,  3  Mylne  &  Keen,  460,  and 
Irving  V.  Thompson,  9  Sim.  R.  17.  See  Ante,  §  569,  610,  note  ;  Ken 
V.  Rew,  10  Sim.  R.  370 ;  Queen  of  Portugal  o.  Glyn,  7  Clarke  &  Fin. 
R.  466. 

^  Ante,  $  569;  Glyn  v.  Soares,  3  Mylne  &  Keen,  450,  4d0-47S; 
Irving  V.  Thompson,  9  Sim.  R.  17;  Kerr  v.  Rew,  10  Sim.  R.  370;  Ante, 
§569-610,  and  note. 

>  Cooper,  Eq.  PL  193 ;  Ante,  §  500  -  503 ;  Smets  v.  WiUiams, 
4  Paige,  R.  304. 

3  See  this  subject  discussed  in  Beames,  PI.  in  Eq.  274-378,  who 
maintains  the  validity  of  a  plea  under  such  circumstances.  Lord  Thar- 
low,  in  Hindman  v.  Taylor,  3  Bro.  Ch.  R.  7 ;  S.  C.  3  Dick.  651,  decided 
against  the  validity  of  the  plea,  and  Mr.  Belt  in  his  note  to  the  same  case 
supports  the  decision.  In  Debigge  t;.  Howe,  cited  3  Bro.  Ch.  R.  155; 
S.  C.  Mitf.  Eq.  PI.  by  Jeremy,  187,  it  was  held,  that  the  objection,  if 
apparent  on  the  record,  might  be  taken  by  demurrer,  that  the  plaintiff  had 
no  right  of  action.  The  question  has  been  asked.  Why  not  by  plea,  if 
the  objection  is  not  apparent  on  the  record  1  See  Mendixabel  «.  Mifehado, 
1  Sim.  R.  68;  S.  C.  cited  4  Sim.  R.  173.  See  Hare  on  Disoov.  34,  41, 
46-63;  where  the  sabject  is  also  discussed.  Mr.  Wigram  (Points  of 
Discov.  153,  156-  163,  1st  edit.;  Id.  p.  33-43,  3d  edit.)  dissents  from 
the  doctrine  of  Lord  Thurlow  in  Hindman  9.  Taylor,  3  Bro.  Ch,  R.  7 ; 
and  his  reasoning  on  the  subject  is  very  able. 
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ed  by  the  recent  authorities  seems  to  be,  that  it  may 
be  so  pleaded.^  Thus,  for  example,  a  plea  of  a  jfine, 
or  of  a  former  judgment ;  or  of  a  former  decree  upon 
the  merits ;  or  a  plea  of  the  statute  of  frauds  and  per- 
juries ;  or  a  plea  of  the  statute  of  limitations ;  or  a  plea 
of  a  release,  or  of  a  stated  account,  or  of  an  award, 
may  be  so  pleaded.^  In  such  cases,  however,  the  jdea 
would  be  applicable  only,  when  no  circumstances  were 
stated  in  the  Bill,  to  avoid  the  effect  of  the  bar ;  for, 
if  they  were  so  stated,  the  discovery  could  not  be  with* 
holden ;  since  the  plea  would  amount  to  a  denial  of 
the  means  necessary  to  establish  the  grounds,  on  which 
the  suit,  in  aid  of  which  the  discovery  is  sought,  was 
brought.^ 

§  822.  Be  the  doctrine,  however,  as  it  may,  where 
no  such  circumstances  affecting  the  plea  are  stated 
in  the  Bill,  it  seems  certain,  that  the  defendant  may 
plead  a  perfect  title  to  the  premises  in  himself,  in  bar 
of  any  discovery  sought  by  a  Bill  relative  thereto.* 
Thus,  where  a  plaintiff,  claiming  as  heir  at  law  of  her 
mother,  filed  a  Bill  for  a  discovery  and  injunction  to 
restrain  the  defendant  from  setting  up  outstanding 
terms,  a  plea  of  a  fine  levied  in  1764  by  the  mother 
and  her  husband,  and  a  deed,  declaring  the  uses  of  the 
fine  to  the  husband  in  fee ;  and  a  conveyance  for  a 

1  Beamea,  PI.  in  Eq.  374,  275>;  Baillie  v.  Sibbald,  15  Vea.  185; 
MeGregor  v.  East  India  Company,  2  Sim.  R.  452 ;  Gait  v,  Osbaldeston, 
1  Russ.  R.  158;  S.  C.  5  Madd.  R.  428 ;  Hare  on  Discov.  50,  note  (x) ; 
Wigiam,  Points  of  Discov.  156-162,  Ist  edit.;  Id.  p.  32-43,  2d  edit. ; 
Mendizabel «.  Mackado,  1  Sim.  R.  68,  78;  Hare  on  Discov.  50,  53-56, 
289-297;  Leigh  v.  Leigh,  I  Sim.  R.  349,  371.  373  ;  Jeremy  v.  Best, 
1  Sim.  R.  373;  Cork  v.  Wilcock,  5  Madd.  R.  331.  But  see  Hindman 
».  Taylor,  2  Bro.  Ch.  R.  7;  S.  C.  2  Dick.  R.  651. 

3  Ibid. 

3  Ibid. 

^  Gait  V.  Osbaldeston,  1  Russ.  R.  158,  reversing  the  same  case  in  5 
Madd.  R.  428. 
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valuaUe  ocm^eration  bj  the  husband  to  the  persons, 
under  whom  the  defendants  were  stated  in  the  BiU  to 
haye  deriyed  their  alleged  tide,  widi  an  allegation  of 
a  quiet  possesion  from  the  time  ct  the  omyejanoe 
down  to  die  filing  of  the  Bill,  was  held  a  good  plea 
to  the  discoyeiy  and  the  relief.^ 

^  823.  Where  the  question  raised  upon  the  state 
oS  the  [headings  in  the  suit  at  law,  in  aid  oi  which 
a  discoyerj  is  sought,  appears  to  be  a  mere  ques- 
tion of  law,  it  maj  be  pleaded  in  bar  of  a  disooreiy 
of  anj  facts,  which  mi^t,  if  the  pleadings  had  ter- 
minated in  an  issue  of  fact,  have  been  important  at 
the  trial ;  for  while  anj  mere  qoestim  of  law  is  under 
the  consideration  of  the  Court,  which  maj  dispose  ci 
the  whde  cause,  a  Court  of  Equity  will  not  interfere 
bj  anticipation  of  an  event,  which  maj  render  a  dis- 
Goyery  useful ;  but  it  will  await  that  eyent.'  There- 
f(He,  where  the  acdon  at  law  was  brought  for  a  sup- 
posed libel,  and  a  plea  of  justification  was  put  in,  to 
which  the  plaintiff  in  the  action  filed  a  demurrer,  pend- 
ing which  a  Bill  of  Disooyeiy  was  brought  in  support 
of  the  matters  of  fact  stated  in  the  justification ;  the 
Court  held  a  plea,  setting  forth  the  state  of  the  plead- 
ings in  the  suit  at  law,  and  ayerring,  that  the  demurm 
was  good  in  law,  and  would  be  allowed,  to  be  a  good 
plea  against  the  discovery ;  for,  upon  such  a  state  of 
the  pleadings,  it  was  impossible  for  the  Court  to  say, 
that  the  discovery,  if  given,  could  ever  be  used  in  the 
suit  at  law.' 

^  824.  The  pleas  in  bar,  however,  which  are  most 

1  iby. 

s  Stewart  9.  Lord  Nugent,  1  Keen,  R.  201. 

3  Stewart  9.  Loid  Nugent,  1  Keen,  R.  301.  The  sabetantial  puts  of 
the  plea  in  this  cane  are  given  in  the  Repost,  and  may  serve  as  a  nsefnl 
pieoedent  in  cases  of  this  nature. 
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usua],  and  are  peculiarly  appropriate  to  Bills  of  Discov- 
ery, are  those,  which  render  it  improper  for  a  Court  of 
Equity  to  compel  the  discovery  sought.  These  pleas 
are,  (  1 .)  That  the  discovery  may  sulgect  the  defend- 
ant to  pains,  or  penalties,  or  a  criminal  prosecution ; 
(2.)  That  it  will  subject  him  to  a  forfeiture,  or  some- 
thing in  the  nature  of  a  forfeiture ;  ( 3.)  That  it  will 
betray  the  confidence  reposed  in  him  as  counsel,  attor- 
ney, solicitor,  or  arbitrator;  and,  (4.)  That  he  is  a 
purchaser  for  a  valuable  consideration  without  notice 
of  the  plaintiff's  title.^ 

^  825.  The  doctrines,  applicable  to  these  different 
defences,  have  been  already  anticipated  in  treating  of 
the  same  subject  under  the  head  of  demurrers  and 
pleas  to  Bills  of  Relief,  and  of  demurrers  to  Bills  of 
Discpvery.'     In  relation  to  the  plea,  that  the  discovery 

1  Mitf.  £q.  PI.  by  Jeremy,  284;  Cooper,  Eq.  PI.  395;  Beames,  PI.  in 
Eq.  258»  263,  271,  272,  278 ;  Ante,  ^  575-578,  599*603,  607.  It  might 
be  here  added,  that  it  would  also  be  a  good  plea  in  bar,  that  the  Bill 
sought  a  discbyery  of  the  defendant's  title,  and  not  merely  of  the  plain- 
tiff's title,  if  the  facts  should  be  so  disguised  in  the  Bill  as  not  to  be  open 
to  a  demurrer.  See  Ante,  §  572 ;  Wigram  on  Points  of  DiscoY.  151  - 
190;  Id.  213,  214;  Id.  47,  let  edit,;  Id.  p.  32-45;  Id.  364,  365;  Id. 
67,  2d  edit. ;  Bellwood  v.  Wetherell,  1  Younge  &  Coll.  211. 

3  Upon  this  head,  that  the  disoovery  may  subject  the  defendant  to  a 
penalty,  forfeiture,  or  criminal  prosecution,  see  Ante,  $  521-526,575- 
598.  See  also  Maccullum  v.  Turton,  2  Tounge  &  Jerv.  183;  Nelme 
V.  Newton,  2  Tounge  &  Jenr.  186,  note  (b).  See  also  Mitf.  Eq.  PI.  by 
Jeremy,  284-288;  Cooper,  Eq.  PI.  295-300;  Hare  on  Discoy.  131- 
156.  In  relation  to  pleas  of  a  purchase  for  a  Taluable  consideration  with- 
out notice,  see  Ante,  §  603,  606,  805  -  813 ;  Mitf.  Eq.  PI.  by  Jeremy,  199, 
274,  284,  288 ;  Beames,  PI.  in  Eq.  277, 278,  and  cases  there  cited ;  Coop- 
er, Eq.  PI.  281, 300 ;  2  Story  on  Eq.  Jurisp.  ^  1502-  1505.  As  to  pleas, 
that  the  discovery  will  compel  the  party  to  betray  the  confidence  reposed  in 
him  as  counsel,  attorney,  or  arbitrator,  see  Ante,  ^  599-602;  Mitf.  Eq. 
PI.  by  Jeremy,  199,  274,  284,  288;  Cooper,  Eq.  PI.  295-300;  Beames, 
PI.  in  Eq.  271,  274,  where,  in  the  notes,  the  authorities  to  each  head  are 
distinctly  collected.  The  principal  authority  cited  for  the  case  of  arbitra- 
tors is  Anon.  3  Atk.  644.  See  the  form  of  a  plea,  that  the  discovery 
would  subject  the  defendant  to  penalties  and  forfeitures,  in  Beames,  PI.  in 

EQ.  PL.  97 
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will  expose  the  defendant  to  penalties  and  forfeitures,  it 
should  distinctly  appear,  that  the  penahies  and  forfeit- 


£q.  Appendix,  333-896,  being  the  actaal  plea  in  Hatchina  v.  Laodar, 
Cooper,  Eq.  R.  34,  allowed  by  Lord  Eldon.  Mr.  Haie  (Hare  on 
DiacoY.  390-392)  baa  made  some  important  remarks  on  the  subject  of 
pleas  to  discovery,  and  the  difficulty  in  many  cases  of  so  framing  them, 
as  to  avoid  the  necessity  of  an  answer.  *'  The  Talidity  of  a  plea,"  says 
he,  ''  is  frequently  determined  upon  considerations  apart  from  the  merits 
of  the  case ;  and  it  may  be  objected,  that  the  judgment  against  the  plea 
on  a  point  of  form  should  not  be  conclusire  upon  the  diseorery.  It  might 
impose  upon  the  defeadaot  the  necessity  of  disclosing  important  matten, 
with  regard  to  which  the  plaintiff  may,  after  all,  have  no  concern.  This 
argument  seems  to  possess  peculiar  force,  where  the  Bill  seeks  discovery 
in  aid  of  a  trial  at  law.  The  rules  with  regard  to  pleading  are  so  essen- 
tially different  at  law  and  in  Equity,  that  it  js  more  easy  to  point  out  dis- 
tinctions, than  to  suggest  analogies.  The  important  question  of  duplicity 
affords  a  pregnant  example  of  the  difficulty  of  reconciling  their  respective 
forms.  The  defendant  is  entitled  to  be  protected  from  discovery  of  mat- 
ters, which  are  not  in  issue  at  law ;  and  for  this  purpose  he  must  resort  to 
a  plea.  But  it  is  oflen  impossible  to  frame  his  plea  in  Equity  sufficiently 
extensive  to  cover  all  such  matters,  without  rendering  it  double,  and  there- 
fore bad.  '  The  defence,'  it  was  argued  in  one  case, '  consists  of  a  great 
number  of  facts,  not  of  one  short  fact,  that  might  be  pleaded,  or  of  a  com- 
bination of  facts  involving  one  point.'  In  law,  thev  would  be  no  diffi- 
culty ;  the  rule  there  is  reciprocal :  it  applies  both  to  the  plaintiff  and  de- 
fendant ;  to  the  declaration,  as  well  as  to  the  plea.  In  Equity,  it  is  an 
obstacle  to  the  defendant,  and  not  to  the  plaintiff;  an  objection  to  the 
plea,  and  not  to  the  Bill.  In  support  of  the  strictness  of  equitable  pleas,  H 
is  said,  that  a  plea  is  not  the  only  mode  of  defence  in  Equity.  But  this  ar- 
gument is  inapplicable,  where  the  Bill  is  for  discovery ;  for  then  the  plea 
is  the  only  defence ;  and  in  such  cases  discovery  is  frequently  given,  is 
which  the  event  of  the  cause  proves  the  plaintiff  not  to  have  had  any  in- 
terest. This,  however  is  an  inconvenience  attending  the  administration 
of  justice,  rather  than  a  defect  in  the  system  of  Equity.  The  determina- 
tion of  the  rights  of  property,  which  are  in  dispute,  is  the  end ;  discovery 
is  but  the  means  of  eliciting  truth,  for  the  attainment  of  that  end.  It  is 
incidental  to  litigation,  that  parties  must  be  sometimes  harassed  by  inqui- 
ries with  respect  to  subjects,  which  in  the  result  appear  to  have  been  un- 
necessarily agitated.  But  against  this  evil  there  are  many  circumstances, 
which  operate  as  safeguards ;  and  the  objections,  which  may  be  taken  to 
the  discovery  of  matters,  that  are  immaterial  to  the  question  in  dispute,  or 
the  disclosure  of  which  would  be  dangerous  or  prejudicial  to  the  defend- 
ant, afford,  when  they  are  properly  insisted  upon,  the  means  of  an  ample 
protection."  See  also  Robertson  v.  Lnbbock,  4  Sim.  R.  101 ;  Ante, 
§503-636,565-604. 
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ures  would  accrue,  if  not  apparent  on  the  Bill.  If  the 
defendant  should  answer  generally,  he  must  answer 
fully ;  and  if  he  means  to  object  in  any  answer,  that 
particular  discoveries  will  expose  him  to  penalties  and 
forfeitures,  he  must  set  up  that  in  his  answer,  as  a  spe* 
cific  ground  c^  olgection  to  answering.^  In  relation 
also  to  the  plea,  that^the  defendant  is  a  purchaser  for  a 
valuable  consideration  without  notice  of  the  plaintiff's 
title,  it  may,  for  the  purpose  merely  of  adding  another 
illustration,  be  repeated,  that  a  Court  of  Equity  will 
not,  in  general,  compel  him  to  make  any  discovery, 
which  may  afiect  his  own  title.'  Thus,  if  a  Bill  is 
filed  for  a  discovery  of  goods  purchased  of  a  bankrupt, 
the  defendant  may  jdead,  that  lie  is  a  purchaser  band 
fide  for  a  valuable  consideration,  paid  before  the  com- 
mission  of  bankruptcy  issued,  and  without-  any  notice 
of  the  bankruptcy.' 


1  Sloman  v.  Kel^,  3  Toonge  &  Coll.  673.     See  Post,  ^  846-848. 

9  Mitf.  £q.  PI.  by  Jeremy,  988 ;  Cooper,  £q.  PI.  300 ;  Beamet,  Pi. 
in  £q.  877,  378;  Haze  on  PiscoT.  89-104;  Perrat  v.  Ballard,  2  Ch. 
Cas.  79,  73. 

3  Ibid. 
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CHAPTER    XVI. 

PLEAS    TO    BILLS    NOT   ORIGINAL. 

^  826.  Hitherto  we  have  been  considering  pleas 
with  reference  to  original  Bills  only ;  and  of  these  a 
Bill  of  Interpleader  rarely  gives  rise  to  any  {dea  ;  and 
a  Bill  of  Certiorari,  from  the  nature  of  the  proceedings 
upon  it,  wiU  not,  in  genera],  admit  of  a  [dea.^  Let  us 
now  proceed  to  the  consideration  of  |deas  to  Bills  not 
original,  which  will  detain  us  but  for  a  short  time  ; 
since  the  same  grounds  of  |dea  wiU  in  many  cases  hold 
10  these  kinds  of  Bills,  according  to  their  respective 
natures,  as  do  to  original  Bills.  Some  of  them,  how- 
ever, as  we  have  already  seen,  admit  of  a  peculiar  de- 
fence ;  and  that  defence  may  sometili^es  be  urged  by 
way  of  |dea.^  We  shall  pass  rapidly  over  the  sulgect, 
as  no  extended  notice  of  these  Bills  seems  necessary. 

^  827.  First ;  As  to  pleas  to  supplemental  Bills,  and 
in  the  nature  of  supplemental  Bills.  If  a  [Jain- 
is  not  entided  to  file  a  supplemental  Bill,  and  the 
olgection  does  not  appear  upon  the  face  of  it,  so  that 
the  defendant  may  demur,  he  must  state  his  olgection 
by  way  of  plea.'  Thus,  as  has  been  already  mention- 
ed, if  a  Bill  is  filed  by  or  against  a  tenant  in  tail,  in 
respect  of  the  estate  tail,  the  remainder-man  will  in 
general  be  bound  by  the  proceedings,  and  a  supple- 
mental Bill,  therefore,  wiU  be  sufficient  to  make  him  a 


1  Mitf.  Eq.  PL  by  Jeremy,  S88-990 ;  1  Mont.  Eq.  PI.  SiO,  841,  945. 
a  lihr.  Eq. PI.  by  Jenmy,  988*990 ;  Ante,  ^  6U  -646. 
3  Ibid. 


CH,  XVI.]        PLEAS  TO  BILLS  NOT  ORIGINAL.  773 

party  to  them.^  But,  if  there  are  special  circumstan- 
ces in  the  case,  as,  that  the  Bill  was  filed,  not  in  re* 
spect  of  charges,  created  upon  the  inheritance  by  the 
donor,  but  in  respect  of  contracts  by  the  tenant  in  tail, 
such  particular  circumstances  may,  it  should  seem,  be 
ofiered  by  way  of  plea  to  the  supplemental  Bill.^ 

^  828.  If  a  supplemental  Bill  is  brought  upon  mat- 
ter, which  arose  before  the  original  Bill  was  filed,  and 
might  be  inserted  into  it  by  way  of  amendment,  and 
this  is  not  apparent  on  the  Bill,  the  defendant  may  plead 
that  fact,  to  defeat  it.'  On  the  other  hand,  if  a  Bill 
is  amended  by  stating  a  matter,  which  has  arisen  sub- 
sequent to  the  filing  of  the  Bill,  and  which  consequent*- 
ly  ought  to  have  been  the  subject  of  a  supplemental 
Bill,  advantage  may  be  taken  of  the  irregularity  by 
way  of  plea,  if  it  does  not  sufficiently  appear  on  the 
Bill  to  found  a  demurrer.  But  if  the  defendant  an- 
swers, he  waives  the  objection  to  the  irregularity,  and 
cannot  make  it^at  the  hearing.^ 

^  829.  Secondly ;  As  to  pleas  to  Bills  of  Revivor,  or 
Bills  in  the  nature  of  Bills  of  Revivor.  If  a  Bill  of 
Revivor  is  brought  without  sufficient  cause,  to  revive  a 
suit  against  the  defendant,  and  this  is  not  apparent  on 
the  Bill,  the  defendant  may  plead  the  matter  necessa- 
ry to  show,  that  the  plaintiff  is  not  entitled  to  revive 
the  suit  against  him.^  Or,,  if  the  plaintifi*  is  not  enti- 
tled to  revive  the  suit  at  all,  although  a  title  is  stated 
in  the  Bill,  so  that  the  defendant  cannot  demur,  the  ob- 
jection to  the  plaintiflPs  title  may  also  be  taken  by  way 


^  Cooper,  Eq.  PI.  303;  Beames,  PI.  in  Eq.  398-303;  Ante,  §  613- 
616. 
aftid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  390,  893,  394  ;  Cooper,  Eq.  PI.  303,  304. 

4  Ibid. 

9  Mitf.  Eq.  PL  by  Jeremy,  389,  390. 
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of  plea.^  Indeed,  it  seems  to  have  been  thought,  that 
a  defendant  could  only  object  to  a  Bill  of  Revivor  by 
way  of  plea  or  demurrer.*  And  there  may  be  great 
convenience  in  thus  making  the  olgection ;  for,  if  the 
defendant  olgects  by  ans\trer  merely,  the  point  can 
only  be  determined  by  bringing  the  cause  regularly  to 
a  hearing.'  But  if  the  objection  is  taken  by  plea  or 
by  demurrer,  it  may  in  general  be  immediately  deter- 
mined in  a  summary  w^y^  However,  if  a  defendant 
objects  by  answer  only,  or  does  not  ol^ect  at  all ;  yet, 
if  it  appears  to  the  Court,  that  the  plaintiff  has  no 
title  to  revive  the  suit  against  the  defendant,  be  can 
take  no  benefit  from  it.' 

^  830.  The  want  of  proper  parties  may  also  be  ob- 
jected to  a  Bill  of  Revivor.®  As,  if  a  suit  is  by  ten- 
ants in  common,  and  one  dies,  the  representative  of 
the  deceased  tenant  in  common  must  make  the  surviv- 
ing tenant  in  common  a  party  to  a  revivor  by  him  ; 
and  if  the  objection  does  not  sufficiently  appear  cm  the 
face  of  the  Bill  to  ground  a  demurrer,  it  may  be  taken 
advantage  of  by  way  of  plea.^  If  a  Bill  of  Revivor 
is  filed  in  a  case,  requiring  a  supplemental  Bill,  it 
seems,  that  the  defendant  may  plead  such  supplemen- 
tal matter ;  for  although  such  a  {4ea  has  been  overruled 
in  one  case ;  yet  it  was  so  only  on  account  of  a  defect  in 
form,  the  Court  admitting  it  to  be  cleariy  good  in  sub- 


1  Mitf.  Eq.  PI.  by  Jeremy,  289,  290. 

«  Mitf.  Eq.  PI.  by  Jeremy,  289-294;  Cooper,  Eq.  Pi.  308,  SOS; 
Beames,  PI.  in  Eq.  293-298  ;  Id.  350,  351 ;  Ante,  $  617-  627. 

3  Ibid. 

*  Ibid. 

5  Ibid. 

^  Bettes  V.  Dana,  2  Sumner,  R.  383. 

7  Cooper,  Eq.  Pi.  302,  303 ;  Beames,  PI.  in  Eq.  296 ;  Fallowee  v.  WU- 
liamson,  11  Yes.  306 ;  Merrewether  v,  Melliali,  13  Yes.  435 ;  Ante,  §  358, 
622. 
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Stance.'  But  a  defendant  to  a  Bill  of  Revivor  cannot 
plead  to  that  Bill  a  plea,  vi^hich  has  been  pleaded  by 
the  original  defendant,  and  overruled.' 

^831.  If  a  person,  who  is  entided  to  revive  a  suit^ 
does  not  proceed  in  due  time,  he  may  be  barred  by  the 
statute  of  limitations  of  actions,  which  may  be  plead- 
ed to  a  Bill  of  Revivor  afterwards  filed.'  As,  for  ex- 
ample, if  the  Bill  in  Equity  be  for  an  account,  or  other 
personal  demand,  a  plea,  that  the  suit  has  not  been 
revived  within  six  years  since  the  abatement  by  the 
death  of  the  intestate,  (who  wad  the  original  plaintiff,) 
will  be  a  good  bar.^  But  in  such  a  case,  the  plea 
should  set  forth,  that  the  six  years  have  elapsed  since 
the  taking  out  of  administration  by  the  personal  rejMre- 
sentative,  who  seeks  to  revive  the  suit ;  for  the  bar  does 
not  begin  to  run  until  an  administration  is  taken  out/ 

^  832.  Thirdly ;  As  to  pleas  to  Cross  Bills.  Cross 
Bills  are  generally  liable  to  all  the  pleas  in  bar,  to  which 
original  Bills  are  liable,  as  they  differ  in  nothing  from 
original  Bills,  except  that  they  are  occasioned  by  former 
Bills.^  And  the  converse  of  this  is  equally  true,  that  a 
Cross  Bill  is  not  generally  liable  to  any  plea,  which  will 
not  hold  to  an  original  Bill.''  Pleas  to  the  jurisdiction, 
and  to  the  person,  cannot  be  pleaded  to  a  Cross  Bill,  the 
defendant  having,  by  filing  his  original  Billy  afiirmed  the 


^ 

1  Ibid. 

s  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  273,  800 ;  Cooper,  Eq.  PI.  308;  Beames, 
PL  in  Eq.  293,  296  ;  Hollingshead's  case,  1  P.  WUl.  742;  S.  C.  cited  2 
Sch.  &  Lefr.  633. 

*  Ibid. ;  Hollingshead's  case,  1  P.  Will.  742 ;  Eail  of  Egremont  v. 
Hamilton,  1  B.  &  Beatt.  531  ;  Perry  v.  Jenkins,  1  Mylne  &  Craig,  118. 

*  Perry  v.  Jenkins,  1  Mylne  &  Craig,  119 ;  Murray  v.  East  India  Com- 
pany, 5  Barn.  &  Aid.  204. 

«  Cooper,  Eq.  PI.  304  ;    Mitf.  Eq.  PI.  by  Jeremy,  290, 291 ;  Beames, 
PL  in  Eq.  302,  303;  Ante,  §  628-634. 
7  Ibid. 
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sufficiency  both  of  the  persoti  and  of  the  jurisdiction.^ 
But  if  a  Cross  Bill  should  be  filed  by  a  plaintiff,  who 
is  not  capable  of  suing  alone,  as  by  an  in&nt,  a  feme 
covert,  an  idiot,  or  a  lunatic,  it  should  seem,  that  a 
plea  to  the  person  would  be  good.^  A  defendant  can- 
not, by  a  Cross  Bill,  compel  the  plaintiff  in  the  ori^al 
Bill  to  discover  the  evidence  of  his  (the  defendant's) 
tide  ;  and,  therefore,  it  should  seem,  that  the  ol^ection 
may  be  taken  by  plea ;  and  it  may  also  be  insisted  on 
by  answer.' 

§  833.  Fourthly ;  As  to  pleas  to  Bills  of  Review, 
and  Bills  in  the  nature  of  Bills  of  Review.  It  has 
been  already  mentioned,  that  a  part  of  the  constant 
defence  to  a  Bill  of  Review,  for  error  apparent  on  a 
deeree,  has  been  by  a  plea  of  the  decree  and  a  demur- 
rer against  opening  the  enrolment.  But  a  demurrer 
seems  to  be  the  proper  defence  only,  where  the  decree 
is  fairly  stated  ;  and  the  books  of  practice  give  the  form 
of  a  demurrer  only  to  such  a  Bill.^  Where  any  mat- 
ter beyond  the  decree,  such  as  length  of  time,  a  pur- 
chase for  a  valuable  consideration,  or  any  other  matter, 
is  to  be  offered  against  the  opening  of  the  enrolment, 
that  matter  must  be  pleaded.^ «  If  a  demurrer  to  a  Bill 
of  Review  has  been  allowed,  and  the  order,  allowing  it, 
is  enrolled,  it  is  an  effectual  bar  to  a  new  Bill  of  Re- 
view on  the  same  grounds,  and  may  be  nfeaded 
accordingly."    To  a  Bill  of  Review  of  a  decree  for 


1  Ibid. 

9  Ibid. 
.  3  Bellwood  V.  Wetherel],  3  Younge  &  Coll.  311;  Glegg  v.  Legh,  1 
Bligh,  (N.  S.)  R.  302  ;  Cherry  v.  L^h,  Id.  306. 

4  Ante,  §  634;   Mitf.  Eq.  PL  by  Jeremy,  203,  291 ;  Webb  v.  PeU,  3 
Paige,  R.  368. 

5  Ibid. 

6  Ibid. 
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payment  of  money,  it  has  been  olgected  by  plea,  that, 
according  to  the  rule  of  the  Court,  the  money  decreed 
ought  to  have  been  first  paidJ  But  the  rule  appears 
to  have  been  dispensed  with  on  security  given ;  and, 
as  the  Bill  of  Review  would  not  stay  process  for  com- 
pelling payment  of  the  money,  it  may  be  doubted, 
whether  the  objection  can  be  properly  so  made.^ 

§  834.  A  Bill  of  Review  upon  the  discovery  of  new 
matter,  seems  liable  to  any  plea,  which  would  have 
avoided  the-  effect  of  that  matter,  if  charged  in  the 
original  Bili.^  It  has  been  doubted,  whether  the  fact 
of  the  discovery  of  the  new  matter,  thus  alleged  to 
support  a  Bill  of  Review,  can  be  traversed  by. a  plea, 
after  the  Court,  upon  evidence  of  the  fact,  has  given 
leave  to  bring  the  Bill,  even  if  the  defendant  could 
traverse  the  fact  by  the  positive  assertion  of  some  fact, 
which  would  demonstrate,  that  the  matter  was  within 
the  knowledge  of  the  party,  so  that  he  might  have  had 
the  benefit  of  it  in  the  original  suit.  But  the  doubt 
seems  not  well  founded ;  for,  if  the  fact  of  the  discov- 


1  Ibid. 

aMiif.  Eq.  PI.  by  Jeremy^  291,  '292;  Cooper,  Eq.  PI.  304,  306; 
Beames,  PI.  in  £q.  304  -  307 ;  Ante,  ^  634  -  040.  Mr.  Beames,  in  his 
PI.  in  Eq.  306,  says ;  ''  The  case  of  Hartwell  v.  Townsend,  2  Bro.  Pari. 
R.  107,  Tomlins's  edit.,  contains  an  important  distinction  with  respect  to 
this  subject,  that  though  the  plaintiff  in  a  W\  of  Review  is  confined  to 
errors  upon  the  face  of  the  record,  and  cannot  go  out  of  it ;  yet  the  de- 
fendant is  at  liberty  to  allege  every  matter  relevant  to  his  defence,  wheth- 
er in  or  out  of  the  record,  by  way  of  plea,  as  a  release,  &c.,  to  prevent 
disturbing  the  decree ;  nor  has  he  any  other  method  of  introducing  it. 
And  when  pleaded,  the  Court  is  to  judge,  whether  the  matter  alleged  is 
sufficient  to  preclude  the  plaintiff  from  the  review  he  seeks.  That  case 
also  decides,  that  whilst  neither  an  assignee  nor  a  devisee  can  have  relief 
by  a  Bill  of  Review,  all  the  parties  to  the  original  Bill  must  be  made  par- 
ties to  the  Bill  of  Review,  on  that  principle  of  justice,  that  a  party  is  not 
to  be  condemned  without  being  heard." 

3  Mitf.  Eq.  PI.  by  Jeremy,  S9,  292,  293 ;  Cooper,  Eq.  PI.  304,  305 ; 
Beames,  PI.  in  Eq.  307. 
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erj  is  in  issue  in  the  cause,  it  ought  to  be  proved,  to 
entitle  the  plaintiff  to  demand  the  judgment  of  the 
Court  on  the  matter  alleged,  as  a  ground  for  reviewing 
the  decree  ;  and  it  maj  consequently  be  disproved  by 
evidence  on  the  part  of  the  defendant.^ 

§  835.  The  other  Bills,  in  the  nature  of  Bills  of 
Jleview,  seem  to  be  in  the  same  situation.  Upon  a 
i^pplemental  Bill,  in  nature  of  a  Bill  of  Review  of  a 
decree  not  signed  and  enrolled,  upon  the  alleged  dis- 
covery of  new  matter,  it  has  been  said,  that  if  the  de- 
fendant can  show,  that  the  allegation  is  false,  he  must 
do  so  by  plea,  and  that  it  is  too  late  to  insist  upon  it  by 
answer.^  But  as  the  Bill  must  allege  the  fact  of  dis- 
covery, and  that  fact  nrast  be  the  ground  of  the  pro- 
ceeding, it  should  seem,  that  it  is  equally  liable  to 
a  traverse  by  answer,  and  by  evidence,  as  any  other 
fact  stated  in  a  Bill.^ 

^  836.  Fifthly ;  As  to  pleas  to  impeach  decrees  for 
fraud.  The  proper  defence  to  a  Bill,  seeking  to  im- 
peach a  decree  on  the  ground  of  fraud,  is  a  |dea  of  the 
decree  denying  the  fraud,  supported  by  an  answer  also, 
meeting  the  charges  of  fraud.^  And  where  a  decree, 
establishing  a  modus,  was  pleaded  to  a  Bill  for  tithes, 
in  which  Bill  the  plaintiff  stated,  that  the  defendants 
set  up  the  decree  as  a  bar  to  his  claim ;  and,  in  order 
to  avoid  the  effect  of  the  decree,  charged,  that  it  had 
been  obtained  by  collusion ;  and  stated  facts,  tending 
to  show  collusion  ;  the  Court  was  of  opinion,  that  the 
defendants,  not  having,  by  averments  in  the  plea,  de- 


I  Ibid. 

*  Mitf.  Eq.  PI.  by  Jeremy,  293  and  note  (g) ;  Cooper,  Eq.  PL  305 ; 
Beames,  Pi.  in  Eq.  304,  307 ;  Lewellen  v,  Mackworth,  3  Atk.  40. 

9  Ibid. 

*  Cooper,  Eq.  PI.  305;  Milf.  Eq.  PL  by  Jeremy,  293;  Beames,  PI. 
in  Eq.  214,  217,  307 ;  Ante,  ^  639. 
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nied  the  collusion,  although  they  had  done  so  bj  an 
answer  in  support  of  the  plea,  the  plea  was  bad  in 
form ;  and  it  was  overruled  accordingly.^ 

^  837.  Sixthly ;  As  to  pleas  to  carry  decrees  into 
execution.  Any  person,  interested  under  a  decree, 
may  bring  a  Bill  to  carry  it  into  execution.  Any 
creditor,  upon  the  same  principle,  may  prosecute  a^ 
decree  for  an  account.'  But  if  a  plaintiff,  filing  a  Bill 
to  carry  a  decree  into  execution,  happens  to  have  no 
right  or  interest,  and  such  fact  is  not  so  apparent  on 
the  Bill,  as  to  admit  of  a  demurrer,  the  defendant  may 
ofifer  it  by  way  of  plea.' 


1  Ibid. 

9  Cooper,  Eq.  PL  305,  306 ;  Mitf.  £q.  PI.  by  Jeremy,  393 ;  Beames, 
PI.  in  Eq.  307,  308 ;  Ante,  §  641. 
3  Ibid. 


780  EQUITY    PLEADINGS.  [CH*  XTII. 


CHAPTER  XVII. 


OF   DISCLAIMEES. 


^  838.  We  come,  in  the  next  places  to  another 
mode  of  defence,  that  by  a  disdbdmer.  A  disdaimer 
is,  where  the  defendant  renounces  all  daim  to  the  sub-* 
ject  of  the  demand  made  by  the  plaintiff's  Bill.^  A 
disclaimer  is  distinct  in  substance  fiom  an  answa', 
although  sometimes  confounded  with  it.*  But  it  can 
seldom  be  put  in  without  an  answer ;  for,  if  the  de- 
fendant has  been  made  a  party  by  mistake,  haying 
had  an  interest,  which  he  may  have  departed  with, 
the  plaintiff  may  require  an  answer,  suflkient  to  as* 
ctttain,  whether  that  is  the  fact,  ot  not;  and  if,  in 
trath,  it  is  so,  an  answer  seems  necessary,  to  enable 
the  plaintiff  to  make  the  proper  party,  instead  of 
the  defendant  disclaiming.*  And  although,  perhaps,  a 
mere  witness  may  awoid  answering  by  a  disclaimer; 
yet  an  agent,  charged  by  a  Bill  with  personal  fraud, 
cannot,  by  disclaiming  any  interest,  avoid  answering 
folly.* 

^  838,  a.  Indeed,  it  may  be  laid  down  as  a  general 
rale^  that  in  no  case  can  a  party  get  rid  of  his  lialnlity 
to  answer  a  suit  by  a  mere  disclaimer,  if  his  answer 
ma}'  properly,   under   all  the   drcumstances,   be   re- 


i  Cooper,  Eq.  PI.  309;  IGtIl  £q.  PI.  by  Jemy,  318,  319;  Hki4e, 
Ck.  Pr.  908. 
*  Ibid. ;  Mowny  v.  Bnnbtti,  1  Hare,  R.  15. 
3  Ibid. 
«  Ibid.;  Bolkefey  9.  Daiter,  1  AmL  R.  37. 
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quired.*  Thus,  for  example,  if  his  disclaimer  does  not 
show,  that  he  is  under  no  liability  in  respect  to  the 
matters  of  the  Bill,  it  will  be  bad.'  So,  if  the  Bill 
alleges  some  other  facts,  as,  that  the  defendant  has 
mixed  himself  up  with  the  whole  transaction,  and  lias 
by  his  personal  conduct  made  it  necessary,  that  the 
Bill  should  be  filed,  a  mere  disclaimer  will  not  entitle^ 
him  to  be  dismissed  from  further  answering  the  suit ; 
for  under  such  circumstances  justice  might  not  be  done 
to  the  other  party.'     Generally  speaking,  therefore,  a 


1  GlaamngUm  «.  Thwaites,  3  Russ.  R.  458 ;  Wliiting  v.  Rush,  9 
Yoange  &  Coll.  546,  553;  Graham  v.  Coape,  G  Sim.  R.  103;  S.  C.  8 
Mylne  &  Craig,  638  ;  Post,  §  840. 

a  Ibid. 

3  Graham  V.  Coape,  9  Sim.  R.  163  ;  S.  €.  3  Mylne  &  Craig,  638.  Lord 
Cottenham,  in  deliveriag  his  judgment  in  this  case,  said ;  *'  It  is  to  be  ob- 
served, Uiat  the  appeUants  are  not  made  defendants  in  respect  of  their 
having  an  interest,  in  which  case  a  simple  disclaimer  would  enable  the 
plaintiff  to  prosecute  his  suit,  and  give  to  him  all  the  benefit  he  seeks. 
On  the  contrary,  it  alleges  that  they  have  no  interest,  but  that,  pretend- 
ing to  have  some,  they  have  prevented  the  plaintiff  from  obtaining  the 
property  from  the  trustees ;  and,  upon  that  ground,  it  prays,  that  the  ap- 
pellants, and  the  other  defendants,  who  stand  in  the  same  situation,  may 
pay  the  costs  of  the  suit.  The  appellants  were  quite  aware,  that  a  sim- 
ple disclaimer  would  not  meet  the  case  made  against  them;  and  they 
have  therefore  put  in  an  answer  and  disclaimer,  not  only  disclaiming  all 
interest,  but  denying  that  they  ever  had  or  pretended  to  have  any  hght, 
title,  or  interest  in  the  property  in  question.  But  although  they  have 
found  it  necessary  so  to  meet  the  case  made  by  the  Bill,  they  have  not 
answered  any  of  the  allegations  by  means  of  which  the  plaintiff  proposes 
to  prove  the  affirmative  of  his  proposition,  and  so  to  support  his  title  to 
compel  them  to  pay  the  costs  of  the  suit.  Upon  what  ground  can  a  de- 
fendant be  entitled  so  to  defeat  the  case  alleged  against  him,  by  refusing 
to  answer  the  allegations  in  the  Bill,  and  putting  in  a  general  denial  of 
the  Equity  asserted  by  the  Bill  ?  Glassington  «.  Thwaites,  3  Russ.  R«  458, 
and  other  cases  we]%  cited  upon  the  point ;  but  De  Beauvoir  v.  Rhodes, 
not  reported  in  that  stage  of  it,  more  precisely  meets  this  case.  There 
the  plaintiff  filed  his  Bill  to  set  aside  a  building  lease,  and  made  the  at- 
torneys, who  had  been  employed  in  the  transaction  by  the  person  under 
whom  he  claimed,  defendants  to  the  Bill,  charging  that  they  had  been 
parties  to  the  alleged  fraud,  and  had  secured  to  themselves  a  benefit  by 
getting  from  the  tenant  a  contract  to  employ  them  in  preparing  the  snb- 
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mere  disclaimer  is  scarcely  to  be  deemed  sufficient  or 
proper,  except  where  the  Bill  simply  alleges,  that  the 
defendant  claims  an  interest  in  the  property  in  dis- 
pute, without  more;  for,  under  such  circumstances, 
if  he  claims  no  interest,  that  is  a  sufficient  answer  to 
the  allegation.^ 

^  839.  As  a  defendant  may  disclaim  and  answer ; 
so  he  may  demur  to  one  part  of  the  Bill,  plead  to 
another,  answer  to  a  third,  and  disclaim  to  a  fourth ; 
but  all  these  defences  must  clearly  refer  to  separate 
and  distinct  parts  of  the  Bill.^  For  a  demurrer  will 
be  overruled  by  a  plea,  or  by  an  answer  to  the  same 
part  of  the  Bill,  as  is  demurred  to.'  A  plea  also  will 
be  overruled  by  an  answer  under  the  same  circum- 
stances.^ The  reason  is,  that  a  demurrer  demands  the 
judgment  of  the  Court,  whether  the  defendant  shall 
make  any  plea  or  answer;  and  a  plea,  whether  he 
shall  make  any  other  answer  than  what  is  contained 
in  the  plea ;  of  course  the  party  necessarily  waives  his 
objection,  when  he  does  the  very  thing,  which  he  has 
by  his  demurrer  or  plea  objected  to  do.'  And  if  a 
disclaimer  and  answer  are  inconsistent,  the  matter  will 
be  taken  most  strongly  against  the  defendant  upon  the 
disclaimer.^ 


leases,  and  praying  that  they  might  pay  the  costs  of  the  salt.  Those 
defendants  put  in  a  disclaimer,  which  Sir  John  Leach,  then  Vice-Chan- 
cellor,  ordered  to  be  taken  off  the  file,  upon  the  ground,  that  the  plaintiff 
prayed  relief  against  them,  and  that  they  could  not  escape  by  simply  dis- 
claiming. In  that  case,  as  in  this,  the  defendants  were  made  parties  up- 
on an  alleged  claim  of  interest,  and  upon  a  demand  for  costs  arising  from 
imputed  misconduct.  With  respect  to  the  former,  the  disclaimer  might 
be  sufficient,  but  to  the  latter  it  is  wholly  inapplicable." 
1  ftid. 

»  Cooper,  Eq.  PL  309,  310 ;  Mitf.  Eq.  PI.  by  Jeremy,  319,  320 ;  Ante, 
§  436,  437. 
3  Ibid. 

^  Ibid, ;  Ante,  §  465. 
&  Ibid. 
«  Ibid. 


CH.  xvik]  disclaimers.  783 

^  840.  A  defendant  cannot,  by  a  disclaimer,  deprive 
the  plaintiff  of  the  right  of  requiring  a  full  answer 
from  him,  unless  it  is  evident,  that  the  defendant  ought 
not,  after  such  disclaimer,  to  be  retained  as  a  party  to 
the  suit.^  For  a  plaintiff  may  have  a  right  to  an  an- 
swer, notwithstanding  a  disclaimer;  and  in  such  a 
case  the  defendant  cannot  shelter  himself  from  an- 
swering by  alleging,  that  he  has  no  interest.*  Although 
he  has  no  interest,  others  may  have  an  interest  in  it 
against  him.  He  may  be  deeply  accountable ;  and 
the  very  statement,  that  he  is  deeply  accountable, 
may,  in  one  sense,  be  an  allegation,  that  he  has  an 
interest  in  the  suit.  A  man  cannot  disclaim  his  lia- 
bility.' Under  such  circumstances,  it  may  be  neces- 
sary to  revive  a  suit  against  the  personal  representa- 
tives of  a  deceased  defendant,  who  has  himself  dis- 
claimed, and  against  whom  the  plaintiff  waives  all 
relief.* 

^841.  If  a  defendant  puts  in  a  disclaimer,  and 
afterwards  discovers,  that  he  had  an  interest,  which 
he  was  not  apprized  of  at  the  time,  when  he  disclaim- 
ed, the  Court  will,  upon  the  ground  of  ignorance,  or 
mistake,  permit  him  to  make  his  claim.^  But  the 
Court  will,  in  such  a  case,  require  the  defendant  to 
show  a  strong  ground  by  affidavit,  to  get  rid  of  the 
disclaimer  upon  the  record.^ 

^  842.  If  the  defendant  disclaims,  and  it  appears, 
that  the  Bill  was  exhibited  for  vexation  only,  the  Court 


I  GlassingtOD  v.  Thwaites,  3  Ross.  R.  458-462;  Graham  v,  Coape,  6 
Sim.  R.  lOd;  S.  C.  3  Mylne  &  Craig,  638;  Ante,  §838,  838,  a. 
»  Ibid. 
3  Ibid. 
*  Ibid. 

5  Cooper,  Eq.  PI.  310,  311. 
^  Ibid. 
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w31  dismiss  the  Bill  with  costs  against  the  plaintiff.^ 
Bat,  if  the  plaintiff  had  probable  cause  or  reason  to 
exhibit  his  Bill  against  such  defendant,  he  maj,  if  he 
pleases,  jvay  a  decree  against  such  defendant,  and  aD 
claiming  under  him,  since  the  Bill  was  exhibited  ;  and 
it  is  commonlj  granted  without  costs  on  either  side.' 
As  the  Court  w31  dismiss  the  Bill  with  costs,  when  it 
appears  to  haTe  been  vexatiousl j  filed ;  so,  if  the  de- 
fendant disdaims,  the  plaintiff  must  not  file  a  replica- 
tion to  such  disclaimer.  If  he  does,  and  serres  the 
defendant  with  a  subpoena  to  rejoin,  the  defendant 
nay  have  costs  against  the  plaintiff  for  such  vexatioB.' 
But  it  is  otherwise,  if  the  disclaimer  is  only  to  a  pait 
of  the  Bin,  and  there  is  an  answer  to  the  other  part*^ 

^  843.  On  the  other  hand,  the  Comt  has  sometimes 
refused  costs  to  a  defendant  disclaiming.  As,  where 
a  BiU  of  focedosure  was  filed  against  the  mortgagor, 
who  br  his  answer  stated,  that  he  had  made  a  sobse- 
quent  uMNtgage ;  and  the  Bill  being  amended  by  ad- 
ding such  mortgagee  a  party,  he  disclaimed,  stating, 
that  after  the  Bill  was  filed,  but  before  the  amendment, 
he  had  made  a  second  assignment;  the  Court  refused 
costs  to  the  defendant  disclaiming,  and  laid  it  down 
as  a  ]Ninciple,  that,  in  such  a  case,  the  subsequent 
mortgagee  can  have  no  costs.^ 

§  844w  Although  a  disclaimer  is  in  substance  dis- 
tinct from  an  answer ;  yet  it  generally  adopts  in  most 
respects  the  fiMrmal  parts  of  an  answer,  the  words  of 
course,  preceding  and  concluding  an  answer,  being 


1  CcK^er,  £q.  PI.  310,  311. 

«  Cooper,  E(|.  PI.  310,  311 ;  ICtf.  Eq.  PI.  by  Jeremy,  319;  ffinde, 
Ck.  Pr.  S06. 

»  Cooper,  £q.  PI.  311. 
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used  in  a  disclaimer.^  But  Lord  Redesdale  has  ob- 
served, that  the  form  of  a  disclaimer  alone  seems  to 
be  simply  an  assertion,  that  the  defendant  disclaims 
all  right  and  title  to  the  matter  in  demand ;  and  that 
the  forms  given  in  the  books  of  practice  are  all  of  an 
answer  and  disclaimer.^ 


I  Cooper,  £q.  PI.  311;  Mitf.  £q.  PL  by  Jeremy,  319;  Hinde,  Ch. 
Pr.  d09.  See  Haie  on  DiscoT.  258,  259.  The  following^  form  is  giyen 
of  a  mere  disclaimer,  in  Vanheythuysen's  Equity  DraAaman,  p.  451. 
"Tbe  disclaimer  of  A.  B.,  the  defendant,  to  the  BiU  of  complaint  of 
C.  D.,  complainant.  This  defendant,  saving,  &c.  (here  follow  the  words 
of  course,  which  precede  an  answer),  saith,  that  he  doth  not  know,  that 
he,  this  defendant,  to  his  knowledge  and  belief,  ever  had,  nor  did  he  claim, 
or  pretend  to  have,  nor  doth  he  now  claim,  any  right,  title,  or  interest  of, 
in,  or  to  the  estates  and  premises,  situate,  &c.,  in  the  said  complainant's 
Bill  set  forth,  or  any  part  thereof;  and  this  defendant  doth  disclaim  all 
ngfat,  title,  and  interest  to  the  said  estate  and  premises  in,  &c.,  in  the 
said  complainant's  Bill  mentioned,  and  every  part  thereof.  (Here  follow 
the  words  of  course,  which  conclude  an  answer.)"  See  also  in  2 
Grant,  Ch.  Pr.  480,  481,  the  form  of  an  answer  and  disclaimer. 

siby. 


£Q.    PL,  99 
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\ 
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CHAPTER  XVIII. 

ANSWERS. 

^  846.  We  come,  ia  the  next  place,  to  the  fourth 
and  last  mode  of  defence ;  and  that  is  by  an  answer.  I 

If  the  defendant  does  not  demar  or  plead,  he  must  an- 
swer to  the  Bill.^  The  time,  when  he  is  to  answer,  is 
a  matter  fixed  by  the  general  regulations  or  practice  (rf* 
the  particular  Court.  But  it  is  a  general  rule,  that  the 
defendant  is  not  bound  to  answer  to  a  Cross  Bill,  undl 
the  other  party  has  put  in  his  answer  to  the  original 
Bill.^  It  has  been  already  mentioned,  that  every  plain- 
tiff is  entitled  to  a  discovery  from  the  defendant  of 
the  matters  charged  in  the  Bill,  provided  they  are 
necessary  or  proper  to  ascertain  facts,  material  to  the 
merits  of  his  (the  plaintiff's)  case,  and  to  enable  him 
to  obtain  a  decree.^  The  plaintiff  may  require  this 
discovery,  either  because  he  cannot  prove  the  facts,  or 
in  aid  of  proof,  and  to  avoid  expense.^    He  is  also  en- 

1  Com.  Dig.  Chancery,  K.  1. 
9  Long  V.  Barton,  2  Atk.  318. 

3  Mitf.  Eq.  PI.  by  Jeremy,  9, 301,  307 ;  Ante,  $  573.  The  eondoaing 
part  of  every  Bill  requires  this  discoyery.  It  is  as  follows :  —  "  To  the 
end,  therefore,  that  the  said  (the  defendants)  and  their  confederates  when 
dlscoTered,  may,  upon  their  seyeral  and  respectiye  oaths,  according  to  the 
best  and  utmost  of  their  seyeral  and  respectiye  knowledge,  remembrance, 
information,  and  belief,  a  full,  true,  direct,  and  perfect  answer  make  to 
all  and  singular  the  premises,  as  fully  and  particularly  as  if  the  same  were 
here  repeated,  and  they  interrogated  thereto,  and  more  especially  wheth- 
er," d&c.,  d&c.    See  3  Grant,  Ch.  Pr.  369,  edit.  1836. 

4  Ante,  $  319  and  note,  334 ;  Mitf.  Eq.  PI.  by  Jeremy,  307;  March  v. 
Dayison,  9  Paige,  R.  580;  Brereton  v.  Gamul,  3  Atk.  341;  Finch  9. 
Finch,  3  Yes.  493 ;  Earl  of  Glengall  v.  Frazer,  3  Hare,  R.  99, 105. 
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titled  to  a  discovery  of  the  matters  Qecessar}*  to  sub- 
stantiate the  proceedings,  and  to  make  them  regular 
and  effectual  in  a  Court  of  Equity.* 

^  846.  When,  therefore,  a  defendant  is  called  upon 
by  a  Bill  to  make  a  discovery  of  the  several  charges 
contained  in  the  Bill,  he  must  do  so  by  a  general  an- 
swer to  those  charges,  unless  he  can  protect  himself 
from  it  either  by  a  demurrer,  or  by  a  plea,  or  by  a  dis- 
claimer.* -For,  if  a  defendant  is  compelled  to  answer, 
he  must  in  general  answer  fully  to  all  the  charges  of 
the  Bill  not  so  covered  by  a  demurrer,  or  a  plea,  or  a 
disclaimer.'     But  when  we  say,  answer  fully,  the  lan- 


1  Mhf.  Eq.  PI.  by  Jeremy,  307. 

«  Cooper,  Eq.  PI.  312 ;  Post,  §  846,  847. 

'  Cooper.  Eq.  PI.  313  ;  Ante,  5  60B ;  Miif.  Eq.  PI.  by  Jeremy,  307, 
note  (A),31B,  note  (;)  ;  Hais  on  Dibcot.  247-263  ^  Wigram  oa  Points 
of  DiacoT.  85-132,190,  192-195,  347,348,  lat  edit.  The  rule,  that  if  a 
deTendaiit  answeis,  he  must  answer  fiilly,  ia  a  rule,  thai  exists  in  tlie  Contt 
of  Chancery  ooly  in  England ;  and  it  does  not  aitend  to  cases  in  the 
Escheqoer.  Mr.  Hate  has  given  the  reasons  of  this  difference  at  large  in 
hia  work  on  Discovery,  p.  398-301.  "The  role  in  Chancery,"  says  be, 
"  that  a  defendant,  who  submits  to  answer,  must  answer  fully,  does  not 
apply  generally  in  the  Court  of  Exchequer.  The  inconreuience  and  in- 
consistency, which  have  been  adverted  to,  as  the  consequences  of  the 
temporary  innovatioD  upon  the  ancient  practice  of  the  former  Court,  do 
not  occur  Iti  the  latter ;  for,  in  the  Exchequer,  the  exceptions  for  insuffi- 
ciency are  argued  before  the  Conrt  in  the  first  instance.  There  seems, 
however,  to  be  some  want  of  uniformity  in  the  principle,  upon  which  the 
sufficiency  of  answers  has  been  determined.  The  atatemenl  of  the  pres- 
ent rule  in  the  Exchequer  will  be  much  assisted,  by  referring  to  that, 
which  was  adopted  in  the  Court  of  Chancery  during  the  suspension  of  the 
asual  practice  there.  It  is  to  be  observed,  that  the  distinction  in  the  two 
Courts  of  Equity  is  a  distinction  of  form,  and  not  of  substance.  The 
principle  expressed  by  Sir  J-  Jjeach,  Vice-Chancellor,  is  universally  ap- 
plicable to  the  jurisdiction ;  *  A  defendant  cannot  by  answer  deny  the 
plaintiff's  title,  and  refuse  to  answer  as  to  iacts,  which  may  be  useful  evi- 
dence in  support  of  that  title.'  And  the  same  may,  with  equal  truth,  be 
atud  of  a  plea.  The  cases,  in  which  the  difference  of  practice  chiefly 
prevails,  are,  where  the  defendant  denies  the  title,  which  the  plaintiff  al- 
leges, and  apon  that  denial  reaisis  the  discovery  of  matters,  which  are 
meiely  a  coDsaaiuence  of  the  alleged  title.    It  was  held  by  Lord  Chief 
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guage  must  be  understood  with  this  qualification,  that 
he  must  answer  fully  to  all  matters  in  the  Bill,  which 


Baron  Parker,  that  where  the  Bill  aoaght  an  aocouni  or  diaooverf  of  a»- 
sets,  if  the  fact,  upon  which  the  plaintiff  founded  his  title,  were  denied, 
and  if  it  were  a  fact,  lying  in  the  knowledge  of  the  defendant,  the  plain- 
tiff was  not  entitled  to  a  discoyery  of  assets.  But  if  the  fact  did  not  lie 
in  his  knowledge,  though  he  denied  it,  yet  he  should  set  out  an  •coonnt. 
This  decision  imports,  that  a  defendant  cannot  protect  himself  from  setting 
forth  an  account,  unless  he  possesses  a  personal  knowledge  of  the  facts 
insisted  upon  as  a  foundation  of  the  title.  But  the  distinetion  does  not 
appear  to  have  been  taken  in  subsequent  eases.  It  seems  to  hsre  been 
considered  in  a  recent  judgment,  that  the  defence  to  disoorery  by  way  of 
answer  is  more  particularly  adapted  to  the  case  of  objections,  which  do 
not  extend  to  the  entire  Bill.  It  was  said  by  Graham  Baron,  thai  *  there 
ia  ofVen  great  incouTenience  in  a  plea ;  and  a  defendant  ought  not  to  be 
unnecessarily  driven  to  plead  in  a  case  of  this  nature.  In  the  casee  died, 
there  must  have  been  some  grave  point  of  Equity  raised,  and  to  be  deter- 
mined, which,  it  was  supposed,  if  established,  would  operate  as  a  bar  to 
the  suit ;  and,  in  such  a  case,  a  plea  may  be  very  proper  and  needful,  in 
order  to  bring  the  question  distinctly  before  the  Court.'  — '  In  a  late  case, 
we  held,  that  there  was  no  necessity  for  splitting  the  record  by  insisting 
on  a  plea,  where  a  party  could  sufficiently  protect  himself  by  answer 
from  answering  certain  parts  of  the  Bill.  That  is  a  sufficient  reason  for 
holding,  that  he  might  do  so  in  this  Court,  without  being  driven  to  put  his 
objections  on  the  record  by  plea,  where  they  do  not  go  to  the  entire  suit. 
Where,  indeed,  the  objection  would  affect  the  whole  merits,  it  may  be 
very  proper  to  compel  the  party  to  put  the  case  upon  that  single  issue  by 
means  of  a  plea.'  And  Lord  Chief  Baron  Alexander  observed ;  '  We 
must  take,  what  appears  to  us  to  be  the  most  convenient  course  under  the 
circamstances,  in  every  case.  There  are,  undoubtedly,  many  occasional 
on  which  a  defendant  must  plead  his  defence,  in  order  to  give  it  the  opera- 
tion of  a  bar  to  the  whole  Bill ;  as  in  the  instance  of  a  partnership.  Bui 
that  is  not  applicable  to  such  a  defence  as  this,  where  the  matter  insisted 
on  only  goes  to  a  small  part  of  the  Bill.  I  must  say,  that  I  consider 
the  exception  should  be  disallowed.'  "  See  also  the  cases  in  11  Ves. 
305,  3  Sim.  &  Stu.  275,  and  Capon  v.  Mills,  13  Price,  R.  770,  and  other 
cases  cited  by  Mr.  Hare,  in  support  of  hia  text.  See  also  Gresley  on  Ev- 
idence, 17,  18;  Cooper,  Eq.  PI.  315,  316 ;  Wigram  on  Points  of  Discov. 
193  - 198,  1st  edit. ;  Id.  190  - 199,  3d  edit. ;  Bank  of  Utica  v.  Messe* 
reau,  7  Paig^  R.  517.  The  rule  is  now  qualified  by  the  English  Orders 
in  Chancery  of  1841,  (1  Craig.  &  Phill.  379,)  Order  38,  which  pro- 
vides ;  '*  That  a  defendant  shall  be  at  liberty  by  answer  to  decline  answer- 
ing any  interrogatory,  or  part  of  an  interrogatory,  firom  answering  which 
he  might  have  protected  himself  by  demurrer ;  and  that  he  shall  be  at  lib- 
erty so  to  decline,  notwithstanding  he  shall  answer  other  parts  of  the  Bill 
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are  well  pleaded,  that  is,  to  all  the  facts  stated  and 
charged.  To  matters  of  law,  or  inferences  of  law, 
drawn  from  the  facts,  he  need  not  answer.^  There 
are  some  exceptions  to  this  rule ;  but  they  are  few. 
( 1  •)  He  is  not  bound  to  answer  to  matters,  which  are 
purely  scandalous,  or  impertinent,  or  immaterial,  or 
irrelevant.^     (2.)  He  is  not  bound  to  answer  to  any 


from  which  he  might  have  protected  himself  by  demurrer/'  The  44th 
of  the  Equity  Rules  of  the  Supreme  Court  of  the  United  States  adopto 
id  terms  the  English  order,  and  Rule  39  proceeds  further,  as  may  be  seen 
in  Poet,  $  d47,  note. 

^  S  Daniell,  Ch.  Pr.  S56. 

9  Ante,  §  266-370,  666, 820 ;  Mitf.  Eq.  PI.  by  Jeremy,  307,  note  (A), 
316,  note  (g) ;  Gresley  on  Eridenoe,  17,  18 ;  Report  of  Chancery  Com- 
missioners, 9th  March,  1826 ;  Wigram  on  Points  of  Discov.  195  - 198, 
1st  edit.;  Id.  190-199,  2d  edit.;  Agar  v.  The  Regent's  Canal  Com- 
pany, Cooper,  Eq.  R.  212.  In  this  case,  Sir  Thomas  Plumer,  (the  Vice- 
Chancellor,)  after  stating  the  general  nature  of  the  Bill  and  answer,  ob- 
serred,  that  "  The  question  brought  on  by  the  exceptions  to  the  report  was 
reduced  to  two  heads ;  1st.  Whether,  if  points  excepted  to  are  irrelevant 
and  immaterial  to  the  points  in  question  in  the  cause,  the  Master  is  com- 
petent to  consider  the  materiality  or  not,  or  whether  he  should  see  only 
whether  it  is  answered  or  not.  As  to  this  it  is  contended,  that  if  the  de- 
fendant does  not  protect  himself  by  plea  or  demurrer  from  discovery,  he 
cannot,  by  answer,  object,  that  questions  are  not  material,  unless  he  has 
referred  the  BUI  for  impertinence,  which  is  a  course  that  may  be  taken 
where  immateriality  is  objected  to  the  Bill.  The  question,  whether  the 
Master,  upon  exceptions  for  insufficiency,  can  consider  materiality  or  imma- 
teriality, is  of  great  importance,  because  of  daily  occurrence.  It  is  there- 
fore of  consequence,  that  the  rule  should  be  understood^  in  order  that  the 
Masters  may  proceed  accordingly.  Upon  the  argument  of  this  case  I 
inquired,  if  there  was  any  direct  authority  upon  this  question,  whether  a 
defendant  could  protect  himself  from  discovery  on  the  ground  of  immate- 
riality, and  was  furnished  with  only  one  case  upon  it,  Selby  v.  Selby. 
Lord  Commissioner  Eyre  in  that  case  seems  to  have  thought  the  practice 
was  different  in  this  respect  between  the  Court  of  Exchequer  and  the 
Court  of  Chancery.  I  have  looked  into  the  register's  book  in  order  to 
see  what  became  of  the  exceptions  in  that  case ;  it  appears  that  there 
were  six  exceptions,  certainly  all  minute,  but  which  tended  however  to 
investigate  the  title ;  and  that  all  the  exceptions  were  allowed.  The 
party  not  having  protected  himself  from  discovery  of  his^pedigree  by  plea 
or  demurrer  was  obliged  to  make  the  discovery.  In  Sweet  v.  Younge, 
and  Jacobs  v.  Goodman,  and  other  cases,  the  defendant  was  permitted  by 
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thing,  which  may  subject  him  to  any  penalty,  forfeit- 


answer  to  resist  the  discovery.  But  in  no  case  the  question  has  arisen, 
whether,  if  the  question  was  wholly  immaterial,  the  defendant  can  by  an- 
swer object  to  the  discovery,  the  above  cases  being,  where  there  was  a 
denial  of  title.  By  analogy,  indeed,  it  may  be  argued,  that  the  objeetion 
should  be  taken  advantage  of  by  demurrer,  like  any  other  defect ;  and 
Lord  Redesdale  gives  as  one  head  of  demurrer,  that  the  discovery  is  not 
material ;  but  the  direct  question  upon  an  answer  does  not  appear  to  have , 
arisen  in  any  of  the  printed  cases.  In  the  absence  of  authority,  I  con- 
sidered it  important  to  consult  the  Masters  for  information  as  to  their  usual 
course  of  practice  in  this  respect,  and  I  have  therefore  inquired  of  them  ; 
and  they  have  all,  without  one  exception,  stated  their  uniform  practioe  to 
be,  that  if  the  questions  are  quite  immaterial,  they  disallow  the  exceptions, 
but  if  the  discovery  can  in  any  way  assist  the  plaintiff,  they  allow  the 
exception.  In  addition  to  the  authority  of  the  gentlemen  filling  diese 
offices,  and  who  are  all  of  great  diaracter  and  experience,  thongh  it  is 
stated  in  Lord  Redesdale  *s  book,  that  *  a  plaintiff  is  entitled  to  a  dttcovery 
of  the  matters  charged  in  the  Bill,  provided  they  are  necessary  to  ascer- 
tain facts  material  to  the  merits  of  his  case,  and  to  enable  him  to  obtain  a 
decree ; '  yet  I  have  further  thought  it  my  duty  to  communicate  with  that 
learned  Lord  himself,  who  expressed  to  me,  that  he  had  not  the  least 
doubt,  that  the  constant  uniform  practice  of  the  Court  of  Chancery,  in  all 
his  time,  concurred  with  that  of  the  Court  of  Exchequer,  and  with  the 
•pinion  of  the  Masters.  It  may  also  not  be  amiss  to  notice  the  introduc- 
tion to  every  answer,  which  expresses  the  answer  to  be  to  so  much  as  is 
material  for  the  defendants  to  answer.  A  trustee  or  incumbrancer  inter- 
ested only  in  part,  or  heir  at  law,  always  answers  to  so  much  of  the  Bill 
as  applies  to  him,  and  need  not  answer  the  rest  of  it.  In  the  case  of  a 
Bill  requiring  an  admission  of  assets,  or  that  the  defendant  may  set  out 
an  account,  if  the  defendant  admits  assets,  he  is  not  obliged  to  set  out  the 
account.  What  would  be  the  consequence  of  driving  every  pleader  to 
demur?  It  would  be  impossible  with  the  greatest  skUl  to  do  so.  In  a 
case  like  the  present,  there  must  be  forty-nine  demurrers,  or  one  demur- 
rer to  forty-nine  questions,  where,  if  the  defendant  answers  to  any  thing, 
he  overrules  the  demnr^rer;  and  the  material  and  immaterial  parts  of  a 
Bill,  if  artfully  constructed,  are  so  mixed  up  as  to  make  it  almost  impoe- 
ttble  to  separate  and  analyze  what  may  be  demurred  to  from  what  may 
not.  Although  therefore  I  have  always  been  excessively  cautious  and 
attentive  upon  the  subject  of  the  practice  of  this  Court,  lest  I  should  be 
biassed  in  the  long  experience  I  had  in  another  Court  of  Equity,  where 
they  are  constantly  deciding  on  immateriality  against  exceptions,  and 
where  such  decisions,  from  the  injunction,  which  follows,  are  frequently  of 
the  greatest  value  and  importance,  and  as  to  which  practice  there  I  never 
remember  a  doubt  being  entertained  during  the  period  of  between  twenty 
and  thirty  years  which  I  practised  there ;  yet  I  am  clearly  of  opinion,  that 
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ure,or  punishmeat.'  (3.)  He  is  not  bound  to  answer, 
what  would  involve  a  breach  of  professional  confi- 
dence.^ (4.)  He  is  not  bound  to  discover  the  facts 
respecting  his  own  tide ;  but  merely  those,  which  re- 
spect the  tide  of  the  plaintiff.*  Id  each  of  these  cases, 
if  the  defendant  does  not  think  proper  to  defend  him- 
self from  a  discovery  by  a  demurrer,  or  by  a  plea,  he 
.  has  been  permitted  by  answer  to  insist,  that  he  is  not 
obliged  to  make  the  discovery.  In  each  of  these  cases, 
the  idaintiff  may  except  to  the  defendant's  answer  as 
insuffiuent ;  and  upon  that  exception,  it  will  be  deter- 
mined by  the  Court,  whether  the  defendant  is,  or  is 
not,  obliged  to  make  the  discovery.* 

^  846,  a.  The  rule,  that  a  defendant  must  answer 
the  whole  of  the  statements  and  charges  contained  in 
the  Bill,  and  all  the  interrogatories  founded  upon  them, 
appears  to  admit  of  further  exceptions  in  cases,  where 
the  defendemt,  who  is  a  trustee,  or  in  the  nature  of 
one,  states,  upon  hb  answer  generally,  that  he  is  a 
stranger  to  several  matters  and  things  in  the  Bill  men- 
No 

iMtad  by  ippeiJ ;  and  I  wish  therefore  as  fur  as  lies  in  my  power  to  put 
the  pnictice  out  of  all  doubt." 

>  Ante,  §  &S1-5S5,  575-SS4,  625;  Uiif.  Eq.  PI.  by  Jeremy,  307 i 
Cooper,  Eq.  PI.  313;  Hare  od  Diwov.  364-266,  S79,  880  ;  Agar  «.  Re- 
gent's Canal  Company,  Cooper,  R.  313,  315  ;  Wigrain  on  Ptunts  of 
OisooT.  106, 1st  edit. ;  Id.  191  •  IM,  3d  edit.  If  the  derendant  means  to 
lely  on  this  objection,  he  should  specially  set  it  up  as  s  ground  for  refus- 
ing the  particular  disDOrery  in  his  answer.  Sloman  v.  Kellj,  3  Yonnge 
&  CoU.  673;  Ante,  §  607,  note. 

"  Ante,  $690-603,  633;  StraSbrd  e.  Hogin,  3  Ball  &  Baatt.  164; 
Hue  on  Diecov.  366-368;  Graenough  v.  Gaakell,  1  Myloe  &  Keen, 
W;  Wigtam  on  Pointa  of  Diaoov.  195,  196,  Ist  edit.;  Id.  191-194, 
3d  edit. 

3  Ante,  573,  896  j  Hare  on  Discoy.  368-373 ;  Wigiun  on  Pointa  of 
Diacor.  St,  93,  111,  113,  147-140,  105,  106,  latedtt.;  Id.  361-346, 
Sdedit. 

*  Mitf,  Eq.  P).  by  Jeremy,  307,  308. 
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tioned,  and  that  he  cannot  set  forth  any  (iirther  or 
other  answer  thereto,  either  as  to  his  knowledge,  belief, 
or  otherwise.  In  such  a  case,  it  seems,  that  where  it 
appears  clearly,  that  no  benefit  would  result  to  the 
plaintiff  from  requiring  an  answer  to  each  fact  and 
interrogatory,  the  answer  will  be  considered  sufficient. 
Thus,  where  a  Bill  was  filed  against  the  assignee  of  a 
bankrupt  for  an  account  and  injunction  to  restrain  pro- 
ceedings at  law,  and  one  of  the  defendants  put  in  an 
answer,  stating  that  his  name  had  been  used  in  the  ac- 
tion at  law  without  his  knowledge  or  authority,  and 
that  he  had  not  acted  as  assignee  except  in  some 
trifling  particulars  not  connected  with  the  subject  of 
the  Bill,  and  was  wholly  ignorant  of  the  matters  in 
the  Bill  set  forth,  the  Court  overruled  the  exceptions, 
which  had  been  taken  to  the  answer,  on  the  ground, 
that  the  defendant  had  not  answered  each  interroga- 
tory.* 

^  847.  In  most,  if  not  in  all  other  cases,  the  rule 
applies,  that,  if  the  defendant  answers  at  all,  he  must 
answer  fully.'  *  Indeed,  it  may  be  laid  down  as  a  gen- 


1  Jones  V.  Wiggins,  2  Yoange  &  Jerv.  385.  See  also  Oldiog  v.  Glase, 
1  Yoange  Sl  Jerv.  340;  2  Daniell,  Ch.  Pr.  355. 

9  Ante,  ^  606, 609,  846 ;  Cartwright  v.  Hatelej,  1  Ves.  jr.  293 ;  Shep- 
herd V.  Roberts,  1  Yes.  jr.  339 ;  Bank  of  Utica  v.  Messereau,  7  Paige,  R. 
517,530;  Hare  on  Discov.  347-362;  3DanieIl,Ch.  Pr.346-349.  The 
Supreme  Court  of  the  United  States  by  the  Equity  Rules  promulgated  at 
the  January  Term,  1844,  haye  mateiially  altered  the  general  doctrine. 
The  39th  Rule  provides,  that  *«  The  rule,  that  if  a  defendant  submits  to 
answer  he  shall  answer  fully  to  all  the  matters  of  the  Bill,  shall  no  longer 
apply,  in  cases  where  he  might  by  plea  protect  himself  from  such  answer 
and  discoTery.  And  the  defendant  shall  be  entitled  in  all  cases  by  answer 
to  insist  upon  all  matters  of  defence  (not  being  matters  of  abatement,  or 
to  the  character  of  the  parties,  or  matters  of  form)  in  bar  of  or  to  the 
merits  of  the  Bill,  of  which  he  may  be  entitled  to  avail  himself  by  a  plea 
in  bar ;  and  in  such  answer  he  shall  not  be  compellable  to  answer  any 
other  matters,  than  he  would  be  compellable  to  answer  and  discover  upon 
filing  a  plea  in  bar,  and  an  answer  in  support  of  such  plea,  touching  the 
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eral  rule,  subject  to  the  exceptions  above  stated,  that 
the  defendant  cannot,  by  answering,  excuse  himself 


matters  set  forth  in  the  Bill  to  avoid  or  repel  the  bar  or  defence.  Thus, 
for  example,  a  bond  fide  purcha^&er  for  a  valuable  consideration,  without 
notice,  may  set  up  that  defence  by  way  of  answer  instead  of  plea,  and 
shail  be  entitled  to  the  same  protection,  and  shall  not  be  compellable  to 
make  any  further  answer  or  discovery  of  his  title  than  he  would  be  in  any 
aoBwer  io  support  of  such  plea."  Rules  40,  41,  43,  43,  and  44,  declare ; 
"  A  defendant  shall  not  be  bound  to  answer  any  statement  or  charge  in 
the  Bill,  unless  specially  and  particularly  interrogated  thereto;  and  a  de« 
feodant  shall  not  be  bound  to  answer  any  interrogatory  in  the  Bill,  except 
those  interrogatories,  which  such  defendant  is  required  to  answer ;  and 
where  a  defendant  shall  answer  any  statement  or  charge  in  the  Bill,  to 
which  he  is  not  interrogated,  only  by  stating  his  ignorance  of  the  matter 
80  stated  or  charged,  such  answer  shall  be  deemed  impertinent."  —  **  The 
interrogatories  contained  in  the  interrogating  part  of  the  Bill  shall  be  di« 
Tided  as  conveniently  as  may  be  from  each  other,  and  numbered  consecu- 
tively 1,  2,  3,  &c. ;  and  the  interrogatories,  which  each  defendant  is  re-* 
quired  to  answer,  shall  be  specified  in  a  note  at  the  foot  of  the  Bill,  in  the 
form  or  to  the  effect  following ;  that  is  to  say :  '  The  defendant  (A.  B.) 
is  required  to  answer  the  interrogatories  numbered  respectively  1,  3« 
3,'  &c. ;  and  the  office  copy  of  the  Bill  taken  by  each  defendant  shall 
not  contain  any  interrogatories,  except  those,  which  such  defendant  is  so 
required  to  answer,  unless  such  defendant  shall  require  to  be  furnished 
with  a  copy  of  the  whole  Bill."  — ''The  nota  at  t\ke  foot  of  the  Bill, 
specifying  the  interrogatories,  which  each  defendant  is  required  to  answer, 
shall  be  considered  and  treated  as  part  of  the  Bill,  and  the  addition  of  any 
such  note  to  the  Bill,  or  any  alteration  in  or  addition  to  such  note  after  the 
Bill  is  filed,  shall  be  considered  and  treated  as  an  amendment  of  the  Bill." 
—  '*  Instead  of  the  words  of  the  Bill  now  in  use,  preceding  the  interrogating 
part  thereof,  and  beginning  with  the  words, '  To  the  end,  therefore,'  there 
shall  hereafter  be  used  words  in  the  form  or  to  the  efi^ct  following : 
'To  the  end,  therefore,  that  the  said  defendants  may,  if  they  can,  show 
why  year  orator  should  not  have  the  relief  hereby  prayed,  and  may,  upon 
their  several  and  respective  corporal  oaths,  and  according  to  the  best 
and  utmost  of  their  several  and  respective  knowledge,  remembrance,  in- 
formation, and  belief,  full,  true,  direct,  and  perfect  answer  make  to  such 
of  the  several  interrogatories  hereinafter  numbered  and  set  forth,  as  by 
the  note  hereunder  written  they  are  respectively  required  to  answer ;  that 
is  to  say :  '1.  Whether,  &c.  2.  Whether,  &c.'  "  —  **  A  defendant  shaU 
be  at  liberty,  by  answer,  to  decline  answering  any  interrogatory  or  part  of 
an  interrogatory,  from  answering  which  he  might  have  protected  himself 
by  demurrer ;  and  he  shall  be  at  liberty  so  to  decline,  notwithstanding  he 
shall  answer  other  parts  of  the  Bill,  from  which  he  might  have  protected 
himself  by  demurrer."    All  these  Rule&  except  Rule  39,  are  bonowed 
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from  making  a  full  answer  of  discovery.^    And,  there- 
fore, it  is  very  far  from  being  generally  true,  as  is 


from  the  late  Eng^lish  Rules  adopted  in  Chancery  upon  the  same  subject. 
See  Orders  in  Chancery,  1841, Orders  16-19, 1  Phill.  &  Craig,  371  -373. 
See  Ante,  ^  606,  609,  610 ;  1  Howard,  R.  Introd.  53 ;  17  Peters,  R. 
App'x,  67. 

1  Hare  on  Discoy.  355,  356 ;  2  BanieU,  Ch.  Pr.  248,  249 ;  Bank  of 
Utica  V.  Messerean,  7  Paige,  R.  517.  In  this  last  case,  Mr.  Chancellor 
Walworth  said  (p.  518) ;  ''  It  is  a  general  rule  of  pleading  in  this  Court, 
that  if  the  defendant  attempts  to  make  his  defence  by  answer,  instead  of 
pleading  or  demurring  to  the  Bill,  he  must  answer  fully  ;  that  is,  he  most 
answer  the  whole  of  the  statements  and  charges  contained  in  the  Bill,  and 
all  the  interrogatories  legitimately  founded  upon  them,  so  fiir  as  they  are 
necessary  to  enable  the  complainant  to  have  a  complete  decree  agunst 
him.  This  was  the  ancient  course  of  proceeding  in  this  Court,  as  recog- 
nized by  Lord  Macclesfield,  in  Stephens  v.  Stephens,  and  followed  by  the 
decisions  of  Lord  King,  in  Edwards  v.  Freeman,  and  in  Richardson  9. 
Mitchell,  Sel.  Cas.  in  Ch.  51.  And  it  proceeds  upon  the  principle,  that 
the  complainant  is  entitled  to  a  full  discovery  of  all  facts  alleged  in  the 
Bill,  which  may  be  important  to  the  complainant  in  the  suit,  in  case  he 
should  succeed  in  showing,  that  the  particular  defence  attempted  to  be  set 
up  in  the  answer  is  false  or  unfounded.  If  the  defendant  pleads  or  de- 
murs to  the  Bill,  the  complainant  is  not  deprived  of  any  part  of  his  dis- 
covery if  the  defence  intended  to  be  insisted  on  is  unfounded  in  law  oi 
untrue  in  point  of  fact.  For,  if  the  plea  or  demurrer  is  disallowed,  the 
defendant  may  still  be  compelled  to  put  in  his  answer  and  make  the  dis- 
covery sought  by  the  Bill ;  and  if  the  plea  is  overruled  as  false,  at  the 
hearing,  the  complainant  will  be  entitled  to  a  decree  according  to  the  case 
made  by  his  Bill ;  and  the  defendant,  if  necessary,  may  be  examined  on 
interrogatories.  But  where  the  defendant  puts  in  an  answer  denying  some 
particular  allegation,  which  is  necessary  to  the  complainants  title  to  re- 
lief, and  puts  every  other  allegation  in  the  Bill  in  issue  by  a  general  trav- 
erse in  the  usual  form,  it  is  evident,  that  the  complainant  at  the  bearing 
will  be  required  to  prove  many  things,  as  to  which  he  was  entitled  to  a 
discovery,  if  the  particular  defence  set  up  in  the  answer  should  turn  oat 
to  be  false  and  unfounded.  It  is  not  a  little  surprising,  therefore,  that  the 
ancient  rule  of  pleading  should  ever  have  been  departed  from  in  the  Court 
of  Chancery  in  England,  except  in  those  cases,  where  the  discovery 
sought  was  of  such  a  nature,  that  the  defendant  could  not,  under  any  cir- 
cumstances, be  required  to  make  it ;  as  where  it  would  be  a  breach  of 
professional  confidence,  or  would  criminate  himself,  or  subject  him  to  a 
penalty  of  forfeiture.  Shortly  af\er  the  American  Revolution,  however, 
the  ancient  rule  on  this  subject  was  attempted  to  be  changed  in  the 
Englbh  Court  of  Chancery ;  or  rather  exceptions  were  introduced  JircMn 
time  to  time,  whichi  if  continued,  would  in  the  end  have  led  but  very 
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sometimes  alleged  in  the  books,  that  a  defend< 
by  answer,  avail  himself  of,  and   insist  upo 


little  difierence  in  substance  between  an  answer  and  a  plea.    A 
EUdon  afterwards  held  the  great  seal,  he  became  disaatiiafied  wil 
practice,  of  permitting  a  defendant,  by  his  answer,  to  refuse  to 
answer ;  though  I  am  not  aware,  that  his  Lordship  repudiatec 
direct  decision.    The  cases  of  Rowe  v.  Teed,  15  Yes.  R.  372, 
errille  v.  Mackay,  16  Yes.  R.  383,  show,  however,  that  he  wai 
to  do  so,  whenever  a  case  should  come  before  him,  presenting 
directly  for  his  decision.    And  Sir  John  Leach,  one  of  the  b( 
judges  who  has  occupied  a  seat  upon  the  bench  of  the  Englisl 
Chancery  since  the  time  of  Lord  Hardwicke,  soon  after,  in  th 
Mazarredo  v.  Maitland,  3  Madd.  R.  70,  declared  in  favor  of  t 
rule  on  this  subject ;  saying,  in  terms,  that  he  thought  it  so  use 
that  he  should  always  adhere  to  it.     Since  which  time,  the  a£ 
of  pleading  appears  to  have  been  followed  in  England."    M 
says ;  ''  It  is  to  be  observed,  that  this  rule  is  applicable  to  all  ca£ 
the  defence,  intended  to  be  set  up  by  the  defendant,  extends  to  i 
subject  of  the  suit;  such,  for  instance,  as  that  the  plaintiff  has  n 
equitable  relief,  -—  or  that  he  has  no  interest  in  the  subject,  —  o 
defendant  himself  has  no  interest  in  the  subject,  -—  or  that  he 
chaser  for  a  valuable  consideration,  —  that  Uie  Bill  does  not  ( 
purpose,  for  which  Equity  will  assume  a  jurisdiction  to  compel 
ery,  —  or  that  the  plaintiff  is  under  some  personal  disability,  by 
is  incapacitated  to  sue ;  in  all  these  cases,  a  defendant,  who  does 
himself  of  the  objection  to  answering,  either  by  demurrer  or 
submits  to  answer  the  Bill,  must  answer  it  fully  (Hare  on  Disco 
unless  he  comes  within  any  of  the  cases,  which  have  been  before 
out,  as  affording  a  special  ground  for  objecting  to  the  discovery 
either  because  the  discovery  may  subject  him  to  pains  and  penalti 
a  forfeiture,  or  to  something  in  the  nature  of  a  forfeiture ;  or  beci 
immaterial  to  the  belief  prayed ;  or  because  it  may  lead  to  a  disc) 
matters,  which  are  the  subject  of  professional  confidence,  or  of 
fendant's  own  title,  in  cases  where  there  is  not  a  suficient  privity 
him  and  the  plaintiff  to  warrant  the  latter  in  requiring  a  disclosu: 
The  principle,  upon  which  the  Court  proceeds,  in  exempting  a  d« 
from  a  discovery  under  any  of  the  above  circumstances,  has  be* 
discussed  in  considering  the  grounds,  upon  which  a  defendant,  a 
he  does  not  object  to  the  relief,  provided  the  plaintiff  makes  out 
which  may  entitle  him  to  it,  may  demur  to  the  discovery  sought 
only  necessary,  therefore,  to  repeat  in  this  place,  what  has  been 
stated,  that  if  a  defendant  objects  to  a  particular  discovery  upor 
the  grounds  above  stated,  he  may,  where  the  grounds  upon  wl 
may  object  appear  upon  the  Bill,  decline  making  such  discovery 
mission  in  his  answer."     2  Daniell,  Ch.  Pr.  246,  249;  S.  P.  I 
f)iscov.  255, 256. 
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ground  of  defence,  which  he  could  use  by  way  of  de- 
murrer, or  of  plea,  to  the  Bill.^     Thus,  for  example,  it 


1  Cooper  Eq.  PI.  312;  Ante,  §  439,  606,  607,  note,  647,  846  and 

pote;  Mitf.  Eq.  PI.  by  Jeremy,  209  ;  1;.  Harrison,  4  Madd.  R.  252. 

The  question,  whether  a  party  can,  by  a  disclaimer  by  answer,  and  insist- 
ing that  be  had  no  title,  avoid  a  full  answer,  has  given  rise  to  some  diver- 
sity of  opinion.  See  Mitf.  Eq.  PI.  by  Jeremy,  283 ;  Id.  188  ;  Hare  on 
Discov.  256  -  259 ;  Ante,  ^  838,  838,  a.  It  was  also  formerly  thought,  that 
the  defendant  might  avail  himself  by  answer,  of  the  protection  of  being  a 
bond  fide  purchaser  for  a  valuable  consideration  without  notice.  But  that 
doctrine  is  now  overturned.  Portarlington  v.  Soulby,  7  Sim.  R.  28 ;  Miif. 
Eq.  PI.  by  Jeremy,  307,  note  (h) ;  Id.  188,  283  ;  Ante.  §  603,  810.  There 
are,  however,  some  cases,  which  appear  to  interfere  with  the  general  rule 
3tated  in  the  text,  Lord  Redesdale  has  commented  on  them  in  the  follow- 
ing passage ;  "  Although  the  defendant  by  his  answer  denies  the  title  of 
the  plaintiff*;  yet  in  many  cases  he  must  make  a  discovery  prayed  by  the 
Silli  although  not  ipaterial  to  the  plaintijQT^s  title,  and  although  the  plain- 
tiff, if  he  has  no  title,  can  have  no  benefit  from  the  discovery.  Aa  if  a 
Bill  is  01ed  for  tithes,  praying  a  discovery  of  the  quantity  of  land  in  the 
defendant's  possession,  and  of  the  value  of  the  tithes,  although  the  de- 
fendant insists  upon  a  modus,  or  upon  an  exemption  from  payment  of 
tithes,  or  absolutely  denies  the  plaintiff's  title ;  he  must  yet  answer  to  the 
quantity  of  land  and  value  of  the  tithes.  Or,  if  a  Bill  is  filed  against  an 
executor  by  a  creditor  of  the  testator,  the  executor  must  admit  assets,  or 
set  forth  an  account,  although  he  denies  the  debt.  But,  where  the  de- 
fendant sets  up  a  title  in  himself,  apparently  good,  and  which  the  plaintiff 
must  remove  to  found  his  own  title,  the  defendant  is  not  generally  com- 
pelled to  make  any  discovery,  not  material  to  the  trial  of  the  question  of 
title.  Thus,  where  a  testator  devised  his  real  estate  to  his  nephew  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  reversion  to  his 
right  heirs,  apd  made  his  nephew  executor  and  residuary  legatee  of  his 
"Virill ;  and  on  the  death  of  the  nephew,  his  son  entered  as  tenant  in  tail 
pnder  the  will ;  upon  a  Bill  filed  by  the  heir  at  law  of  the  testator,  insist- 
ing, that  the  son  was  illegitimate,  that  the  limitations  in  the  will  were 
therefore  spent,  and  the  plaintiff  became  entitled,  as  heir  to  the  real  estate, 
and  praying  an  account  of  the  personal  estate,  and  application  in  dis- 
charge of  debts  and  incumbrances  on  the  real  estate;  the  defendants, 
against  whom  the  account  was  sought,  insisted  on  the  title  of  the  son,  as 
tenant  in  tail  under  the  will*  and  that  they  were  not  bound  to  discover  the 
personal  estate,  until  the  plaintiff  had  established  his  title.  Exceptions 
having  been  taken  to  the  answer,  and  allowed  by  the  Master,  on  excep- 
tion to  his  report,  the  exceptions  to  the  answer  were  overruled ;  the  Court 
distinguishing  this  case,  which  showed  a  prima  facie  title  in  the  defendant, 
the  son  of  the  nephew,  from  a  mere  denial  of  the  plaintiff's  title.     So, 
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IS  now  settled,  that  a  defendant  cannot  by  an 
up  as  a  defence  to  a  Bill  for  discovery  and  re 
he  is  a  bond  fide  purchaser  for  a  valuable  consi 
without  notice ;  but  if  he  means  to  insist  up< 
must  do  it  by  way  of  plea ;  because,  if  he  anj 
all,  he  must  answer  fully.*     On  the  other  ha 
equally  clear,  that  the  statute  of  limitations  ai 
of  time  may  be  relied  upon  as  a  defence  by 
as  well  as  by  plea  and  demurrer.^ 

^  848.  We  shall  now  proceed  to  the  consider 
the  nature  and  form  of  an  answer,  premising,  h< 
that,  where  there  are  several  defendants,  each 
titled,  if  he  chooses,  (subject  to  an  ultimate  qi 

when  a  Bill  claimed  the  tithe  of  rabbits  oo  ao  alleged  custom,  ar. 
fendant  denied  the  custom,  it  was  determined,  that  the  defendan 
bound  to  set  forth  an  account  of  the  rabbits,  alleged  to  be  tithabj 
a  like  determination  was  made  upon  a  claim  of  wharfage  against 
right,  the  title  not  having  been  established  at  law.    But  where 
ery  is  in  any  degree  connected  with  the  title,  it  should  seem,  tl 
fendant  cannot  protect  himself  by  answer  from  making  the  di 
And  in  the  case  of  an  account  required,  wholly  independent  of 
the  Court  has  declined  laying  down  any  general  rule ;  deciding, 
ly,  upon  the  circumstances  of  the  particular  case.     Thus,  to  a  ] 
ing  a  partnership,  and  seeking  an  account  of  transactions  of  the 
partnership,  the  defendant  by  his  answer  denied  the  partnership, 
clined  setting  forth  the  account  required,  insisting,  that  the  plain 
only  his  servant ;  and  the  Court,  conceiving  the  account  sought  ii 
material  to  the  title,  overruled  exceptions  to  the  answer  for  not 
forth  the  account.     And,  where  a  plea  has  been  ordered  to  stani 
answer,  with  liberty  to  except  to  it,  as  an  insufficient  answer,  th 
has  sometimes  limited  the  power  of  excepting,  so  as  to  protect  the 
ant  from  setting  forth  accounts,  not  material  to  the  plaintiff's  title 
that  title  has  been  very  doubtful."    Mitf.  Eq.  Pi.  by  Jeremy,  31< 
See  Hare  on  Discov.  247  -  255 ;  Id.  256  -  260,  298  -  300.    See  als( 
er,  Eq.  PI.  315,  316;  Ante,  §  681,  a, 

1  Portarlington  v.  Soulby,  7  Sim.  R.  28 ;  Ovey  v.  Leighton,  2  i 
Stu.  234 ;  Ante,  §  603,  810.  But  see  Ante,  §  846,  847,  wh( 
present  countervailing  Rule  of  the  Supreme  Court  is  stated ;  Post, 

2  Ante,  ^  503,  751 ;  2  Story  on  Eq.  Jurisp.  $  1520,  1521.  S 
Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  1,  138*  152;  Elment 
Taylor,  10  Wheat.  R.  168 ;  Pratt  ».  Vattier,  9  Peters,  R,  406,  41t 
Boone  v.  Chiles,  10  Peters,  R.  177, 
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as  to  costs,  if  the  proceeding  is  oppressive,)  to  put  in 
a  separate  answer,  although  they  have  a  commoD 
defence.  But,  under  the  latter  circumstances,  it  is 
•most  common  for  them  to  put  in  a  joint  answer.*  It 
may  also  be  here  added,  that  a  defendant  need  not 
generally  answer  to  any  part  of  the  charges  of  a  BiD, 
except  what  apply  to,  or  concern  himself.* 

^  849.  And,  in  the  first  place,  in  relation  to  the  na- 
ture of  an  answer.  An  answer  generally  controveits 
the  facts  stated  in  the  Bill,  or  some  of  them,  and  states 
other  facts  to  show  the  lights  of  the  defendant  in 
the  subject  of  the  suit.  But  sometimes  it  admits  the 
truth  of  the  case  made  by  the  Bill,  and,  either  with, 
or  without  stating  additional  facts,  submits  the  ques- 
tions, arising  upon  the  case  thus  made,  to  the  judg- 
ment of  the  Court."  If  an  answer  admits  the  focts 
stated  in  the  Bill,  or  such  as  are  material  to  the  plaih- 
tilf's  case,  and  states  no  new  facts,  or  such  only  as 
the  plaintiff  is  willing  to  admit,  no  further  pleading  is 
necessary.  The  answer  is  considered  as  true;  and  the 
Court  will  decide  upon  it.^  But,  if  the  answer  does 
not  admit  all  the  facts  in  the  Bill,  material  to  the  plain- 
tiff's case,  or  states  any  fact,  which  the  plaintiiTis  not 
disposed  to  admit,  the  truth  of  the  answer,  or  of  any 
part  of  it,  may  be  denied  ;  and  the  sufficiency  of  the 
Bill  to  ground  the  plaintiff's  title  to  the  relief,  which 
he  prays,  may  be  asserted  by  a  replication,  which  in 
this  case  also  concludes  the  pleadings  according  to  the 
present  practice  of  the  Court.* 

1  Van  Sandau  v.  Moore,  1  Russ.  R.  441 ;  8.  C.  3  Sim.  &.  Stu.  509. 

3  Mitf.  Eq.  PI.  byJeremy,  309,  note  (m)i  Cooper, Eq.  PI.  315;  New- 
man 0.  Godfrey,  S  Bro.  Ch.  R.  339  ;  Greeley  on  Evid.  17,  18  j  Hmre  an 
Discov.  160-163. 

3  Miif.  Cq.  PI.  by  Jeremy,  15, 16. 

*  Ibid. 

5  Ibid. 
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^  849,  a.  An  answer,  which  contains  facts,  w 
not  responsive  to  any  allegations  or  interroga 
the  Bill,  is  not  evidence  for  the  defendant;  but  1 
must  be  established  by  him,  if  material,  by  inde^ 
proof.    It  is  otherwise,  where  the  answer  is  respo 
the  Bill ;  for  in  such  a  case  it  is  evidence  for  the 
ant,  and  the  plaintiff  must  overcome  it  by  the 
evidence  of  two  witnesses,  or  of  one  witness  anc 
circumstances  in  corroboration,  otherwise  it  w 
vail.^ 

^  850.  An  answer  in  cases,  where  relief  is 
properly  consists  of  two  parts ;  and,  in  fact,  p 
a  double  o£fice.     It  consists,  first,  of  the  defence 
defendant  to  the  case  made  by  the  Bill ;  and,  se< 
of  the  examination  of  the  defendant  on  oath,  as 
facts  charged  in  the  Bill,  of  which  a  discovery  is  s 
and  to  which  interrogatories  are  usually  addresse 
combines  together,  therefore,  two  proceedings, 
in  the  Civil  Law  are  completely  separated ;  and 
also  are  separated  in  the  practice  of  the  Ecclesi 
Courts,  although  not  always  in  the  Courts  of  Ad 
ty.*     In  the  Civil  Law,  as  we  have  seen,  the  d 
ant  first  puts  in  his  defensive  allegation  to  the 
made  by  the  plaintiff;  and,  after  an  answer  to  1 
put  in,  the  plaintiff  propounds,  in  a  sort  of  supph 
tal  libel,  called  the  libellus  articulatusj  his  intern 
ries  respecting  the  charges  made  in  the  positions  • 
plaintiff,  as  they  are  called  (that  is,  in  his  Bill  of 
plaint) ;  and  the  defendant  then  responds  to  those 

1  3  Story  on  Eq.  Jurisp.  §  1528,  1529,  and  cases  there  cited  ;  1 
United  States  v.  BeTerly,  1  How.  Sup.  Ct.  R.  134 ;  S.  C.  17  Pet 
128;  Flaggv.  Mann,  2  Sumner,  R.  489;  Daniell  v.  Mitchill,  1 
R.   172,  188 ;  Union  Bank  of  Georgetown  v.  Geary,  5  Peters,  1 
Clarke's  Executors  v.  Van  Reimsdyk,  9  Cranch,  153,  160. 

9  Mitf.  Eq.  PI.  by  Jeremy,  15,  16. 

3  Gilb.  For.  Rom.  90,  91,  218;  Ante,  §  39 ;  Gresley  on  Evid.  1 
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rogatories.^  In  the  Ecclesiastical  Courts,  where  also 
the  defendant  is  required  to  make  an  answer  or  discovery 
upon  oath,  the  answer  to  the  interrogatories  is  in  a 
^vhoUy  distinct  instrument  from  the  responsive  allega- 
tion (as  it  is  called)  to  the  libel,  which  contains  the  de* 
fence  of  the  defendant.^  In  a  Bill  in  Equity,  both  of 
these  distinct  parts  are  united  in  one  instrument,  called 
an  answer.  And  this  ambiguity  in  the  use  of  the  word, 
answer,  importing  this  double  sense  and  office,  has 
sometimes  led  to  erroneous  decisions,  and  to  no  small 
confusion  in  language.' 

§  851.  There  are  many  cases,  in  which  a  defendant 
cannot  avail  himself  of  his  defence,  in  any  other  form 
than  by  an  answer.  Thus,  if  a  defence,  which  can  be 
made  to  a  Bill,  consists  of  a  variety  of  circumstances, 
so  that  it  is  not  proper  to  be  offered  by  way  of  plea ; 
or  if  it  is  doubtful,  whether,  as  a  plea,  it  will  hold ;  the 
defendant  may  set  forth  the  whole  by  way  of  answer, 
and  pray  the  same  benefit  of  so  much,  as  goes  in  bar, 
as  if  it  had  been  pleaded  to  the  Bill.^  Or,  if  the  de- 
fendant can  offer  a  matter  of  plea,  which  would  be  a 
complete  bar ;  but  he  has  no  occasion  to  protect  him- 
self from  any  discovery  sought  by  the  Bill,  and  can 
offer  circumstances,  which  he  conceives  to  be  favora- 
ble to  his  case,  and  which  he  could  not  offer  together 
with  a  plea,  he  may  set  forth  the  whole  matter  in  the 
same  manner.^  Thus,  if  a  purchaser  for  a  valuable 
consideration,  clear  of  all  charges  of  fraud  or  notice, 


I  Gilb.  For.  Rom.  90,  01,  218  ;  Ante,  §  30. 

a  Gresley  on  Evid.  16 ;  Hare  on  Discov.  323  -  328 ;  Wigram  on  PoinU 
of  DiscoY.  11,  04,  113, 114,  Ist  edit. ;  Id.  10,  11,  18, 361-368,308-324, 
3d  edit. ;  Ante  ^  30  and  note. 

3  Ibid. 

*  Mitf.  Eq.  PI.  by  Jeremy,  308. 

s  Ibid. 
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can  ofler  additional  circumstances  in  his  favor,  which 
he  cannot  set  forth  by  way  of  plea,  or  of  answer  in 
support  of  a  plea,  such  as  the  expending  of  a  consider- 
able sum  of  money  in  improvements  with  the  knowl-^ 
edge  of  the  plaintiff;  it  may  be  more  prudent  to  set 
out  the  whole  by  way  of  answer,  than  to  rely  on  the 
single  defence  by  way  of  plea ;  unless  it  is  material  to 
jHrevent  the  disclosure  of  any  circumstance  attending 
his  title.'  For  a  defence,  which,  if  insisted  on  by  plea^ 
would  protect  the  defendant  from  a  discovery,  ynXL  not 
in  general  do  so,  if  offered  by  way  of  answer.' 

^  852.  An  answer  must  be  full  and  perfect  to  all 
the  material  allegations  in  the  Bill«  It  must  confess^ 
avoid,  deny,  or  traverse  all  the  material  parts  of  the 
BUI.'  It  must  state  facts,  and  not  arguments.^  It  is  not 
sufficient,  that  it  contains  a  general  denial  of  the  mat- 
ters charged ;  but  there  must  be  an  answer  to  the  sifting 
inquiries  upon  the  general  sulject.^    It  should  also  be 


1  Mitf.  Bq.  PI  by  Jeremy,  308,  309 ;  "Wigram  dn  Points  of  DiacoT. 
191-198,  l8t  edit. ;  Id.  190-302,  2d.  edit;  Ante,  §  846,  847. 

^  n>id.  But  see  Rules  in  Equity  of  the  Supreme  Court  of  the  United 
States,  1842,  Rule  39 ;  Ante,  ^  846,  847. 

3  Com.  Dig.  Chancery,  K.  2;  Pr.  Reg.  in  Chan.  6. 

4  Cooper,  Eq.  PL  313. 

5  Cooperi  Eq.  PI.  313;  Mountford  «.  Taylor,  6  Yes.  792 ;  Hepburn  if; 
Durand,  1  Bro.  Ch.  R.  503;  Prout  t.  Underwood,  2  Cox,  135.  Upon 
this  snbject.  Mr.  Daniell  says;  **  It  may  be  observed,  that  where  the  Bill 
asked,  whether  j  on  the  marriage  of  a  person,  a  settlement  of  the  property 
of  his  wife  was  not  executed ;  an  answer,  that  no  settlement  of  any  prop-^ 
erty  was  executed  at  the  marriage  of  the  person  mentioned,  was  held  to 
be  insufficient^  Sit  John  Leach,  Vice-Chanoellor,  being  of  opinion,  that  al- 
though it  is  true,  that  the  general  answer  in  the  above  case  included  in  it 
an  answer  to  the  particular  inquiry,  yet  snch  a  mode  of  answering  might, 
in  some  cases,  be  resorted  to,  in  order  to  escape  from  a  material  discovery. 
It  Is  right,  however,  to  notice,  that  in  a  recent  case  in  the  Conrt  of  Elcheq- 
ner,  the  proposition  laid^  down  by  Sir  John  Leach  was  considered  as  too 
general ;  and  it  was  held,  that  although  the  maxim  that  dolus  latet  in  gener- 
alitus  is  applicable  in  some  cases,  it  is  not  so  in  all.  In  that  ease  the  Bill 
inqoiredy  Whether  the  defendant  had  not  now,  or  whether  he  had  not  at 

EQ.  PL.  101 


802  EQUITY    PLEADINGS.  [CH.  XVIll. 

certain  in  its  allegations,  as  far  as  practicable.*  To  so 
much  of  the  Bill,  as  it  is  necessary  and  material  for 
the  defendant  to  answer,  he  must  speak  directly  and 
without  evasion ;  and  he  must  not  merely  answer  .the 


some  time,  and  when,  in  his  possession,  custody,  or  power,  four  books 
which  were  specified  in  the  Bill  ?  The  defendant  denied,  that  he  had  in  his 
possession  or  power  the  four  books  in  the  Bill  mentioned,  or  that  he  had 
then  or  ever  had  any  books  relating  to  the  matters  inquired  after  by  the 
Bill,  save  and  except  those  set  forth  in  his  schedule  *,  and  upon  an  excep- 
tion being  taken  to  the  answer,  the  Court  held  it  to  be  sufficient.    There 
can  be  no  doubt,  however,  that  the  policy  of  proceedings  in  this  Court  is, 
that  a  general  denial  is  not  enough,  but  there  must  be  an  answer  to  sifting 
inquiries  upon  the  general  question ;  and  the  advantage  of  suek  policy  is 
strongly  illustrated  by  the  circumstance  referred  to  in  Hepburn  v.  Dnrand. 
In  that  case,  the  defendant,  Mr.  Durand,  was  interrogated  by  the  BiU, 
whether  he  had  not  received  certain  sums  of  money,  specified  in  the  Biil, 
in  the  character  of  a  ship's  husband.    In  his  answer,  he  swoie  that  he 
had  not  received  any  sums  of  money  whatever,  except  those  set  forth  in 
the  schedule  to  his  answer,  in  which  schedule  the  sums  specified  in 
the  Bill  were  not  comprised,  but  he  did  not  otherwise  answer  the 
intenfigatory.    On  exceptions  being  taken  to  the  Master's  report  upon 
the  sufficiency  of  the  answer.  Lord  Thurlow  declared  himself  to  be 
of  opinion,  that  a  man  could  not  deny,  generally,  particular  charges 
which  tended  to  falsify  such  general  denial,  and  therefore  held  the  an- 
swer insufficient ;  and  it  appears  by  a  note  of  the  Reporter,  that  it  turned 
out,  in  point  of  fact,  that  Mr.  Durand  afterwards  recollected  the  receipt 
of  the  particular  sums,  and  admitted  them  by  his  further  answer.  -  But 
although  the  Court  requires,  that  all  the  particular  inquiries  should  be 
answered,  as  well  as  the  general  question,  it  will  be  no  objection  to  the 
answer  to  the  particular  interrogatory,  that  the  defendant  has  not  an- 
swered it  so  particularly  as  to  meet  it  in  all  its  terms,  provided  it  is  with 
reference  to  the  charge  upon  which  the  interrogatory  is  founded,  and  the 
object  of  the  Bill  fairly  and  substantially  answered.     It  is  also  to  be 
noticed,  that  if  any  of  the  particular  inquiries  are  as  to  matters  which 
are  totally  immaterial  to  the  case,  the  defendant  need  not  answer  them. 
Thus,  where  a  Bill  required  the  defendant  to  set  forth,  whether  certain 
bonds  were  not  given  for  a  valuable  and  6ona^</«  consideration,  and  if  not, 
for  what  consideration  they  were  given ;  and  the  defendant  denied,  that 
such  bonds  (if  given)  were  given  for  a  valuable  and  bona  fide  considera- 
tion, but  did  not  answer  as  to  any  other  consideration ;  the  Court  of  fix- 
chequer  held,  that  the  question  need  not  be  answered,  because  the  law 
knows  of  no  other  consideration  than  a  bond  fide  consideration."   2  Dan- 
iell,  Ch.  Pr.  260,  261;  BaUy  v.  Kenrick,  13  Price,  R.  291 ;  Daniell  ». 
Bishop,  13  Price,  R.  15. 
1  1  Mont.  Eq.  PI.  184. 
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several  charges  literally ;  but  he  must  confess  < 
erse   the   substance   of  each    charge.*       Thu! 
defendant  is  charged  with  having  in  his  pos: 
custody,  or  power,  books,  papers,  or  writings, 
statement  in  his  answer,  that  there  are  certain 
papers,  or  writings,  &c.,  in  the  West  Indies,  tl 
ticulars  of  which  he  is  unable  to  set  forth,  v(dth< 
answer  as  to  the  fact,  whether  they  are  in  the  ( 
ant's  possession,  custody,  or  power,  will  be  insufi 
for  if  the  defendant  admits  the  books,  &c.,  to 
his  possession,  custody,  or  power,  the  plain ti 
make  a  motion  calling  upon  the  defendant  1 
duce  them ;  and  the  Court  will,  upon  such  i 
order  them  to  be  brought  in  within  a  reasonable 
And  so,  where  a  defendant  stated  in  his  answc 
he  had  not  certain  books,  papers,  and  writings, 
possession,  custody,  or  power,  because  they  wen 
ing  over  to  this  country,  it  was  held,  that  the; 
in  his  power,  and  that  the  defendant  ought  t( 
so  stated  in  his  answer.^     It  may  be  observed 
that  where  books,  papers,  or  writings,  are  in  the 
dy  or  hands  of  the  defendant's  solicitor,  they  ar< 
sidered  to  be  in  the  defendant's  own  custody  or  ] 
and  should  be  stated  to  be  so  in  his  answer.^ 
wherever  there   are  particular   precise  charges, 
must  be  answered  particularly  and  precisely,  ar 
in  a  general  manner,  although  the  general  answe 
amount  to  a  full  denial  of  the  charges/    Thus, 
a  Bill  required  a  general  account,  and  at  the  sami 


1  Mitf  Eq.  PI.  by  Jeremy,  309,  310. 

3  2  Daniell,  Ch.  Pr.  2$8,  259;  Farquharson  v.  Balfoar,  Turn.  i\ 
190. 

3  Ibid. 

^  2  Daniell,  Ch.  Pr.  ^60. 

5  Mitf.  Eq.  PI.  by  Jeremy,  309,  310;  Cooper,  Eq.  PI.  314 ;  He]] 
Dnrand,  1  Bro.  Ch.  R.  503. 
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called  upon  the  defendant  to  set  forth,  whether  he  had 
received  particular  sums  of  money  specified  in  the  Billy 
with  many  circumstances  respecting  the  times  when, 
and  of  whoQi)  and  on  what  accounts,  such  sums  had 
been  received;  it  was  determined,  that  setting  forth 
^ .  general  account  by  way  of  schedule  to  the  answer, 
and  referring  to  it  as  containing  a  full  account  of  all 
*^un)s  of  moQey  received  by  the  defendant,  was  not 
sufficient,  Apd  the  plaintiff,  haying  excepted  to  the 
answer  on  this  ground,  the  px^^eption  was  allowed ;  the 
Court  being  of  opinion,  that  the  defendant  was  bound 
to  answer  spef^ifically  to  the  specific  charges  in  the 
Bill;  and  that  it  was  not  sufficient  for  him  to  say 
generally,  that  h(5  had  in  the  schedule  set  forth  an  ac- 
count of  all  sums  received  by  him,^ 

^  So%  a,  Although  the  defendant  by  his  answer 
denies  the  title  of  the  plaintiff,  yet  in  iDany  cases  he 
must  make  a  discovery  prayfsd  by  the  Bill,  although  not 
material  (q  the  plaiiitiff's  title,  ai)d  although  the  plaintiff, 
if  he  has  no  tide,  can  have  do  benefit  from  the  dis- 
povery.^  As  if  a  Bill  is  filed  for  tithes,  prayiiig  a  dis* 
oovery  of  the  quantity  of  land  in  the  defendant's  pes- 
session,  and  oi  the  value  of  the  tithes,  although  the 
defendaqt  iqsists  upon  a  modus,  or  upon  an  exempticm 
fi^om  payment  of  tithes,  or  absolutely  deqias  the  |dain- 
tiff's  tide,'  he  must  yet  aqswer  to  the  quantity  of  land 
and  value  of  the  tithes.^  Or,  if  a  Bill  is  filed  against 
an  executor  by  a  creditor  of  the  testator,  the  executor 


1  Ibid. ;  Ghresley  oi^  Evid.  17,  SO,  81 ;  Wigram  on  PoinU  of  Dis- 
COT.  Ill,  and  note  (g),  Ist  edit.;  Id.  286,  note  (t),  2d  edit.  An 
answer,  which  is  manifestly  eri^iye,  may  he  consi4ered  as  no  answer, 
and  will  be  liable  to  be  t^ken  off  the  files  of  the  Court.  Thomas  9. 
Lethbridge,  8  Yes.  463;  Smith  v.  Serle,  14  Yes.  415. 

2  Mitf.  Eq.  PI.  by  Jeremy,  310. 

3  Ibid.    See,  however,  Gilb.  Cas.  in  Chan.  229. 

*  Mitf.  Eq.  PI.  by  Jeremy,  311 ;  Langham  p. ,  IJafdr.  B.  130. 
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must  admit  assetSi  or  set  forth  an  account,  though  he 
denies  the  debt,  ^  So,  also,  if  the  Bill  be  filed  for  an 
account  of  partnership  dealings,  the  defendant,  although 
he  denies  the  partnership,  must  set  forth  the  accounts.' 
§  852,  b.  But  where  the  defendant  sets  up  a  title 
in  lumself,  apparently  good,  and  which  the  plaintiff 
must  remove  to  found  his  own  title,  the  defendant  is 
not  generallj  compelled  to  make  any  discovery  not 
material  to  the  trial  of  the  question  of  title.'  Thus, 
where  a  testator  devised  his  real  estate  to  his  nephew 
for  life,  with  remainder  to  his  first  and  other  sons  in 
tail,  with  reversion  to  his  right  heirs,  and  made  his 
nephew  executor  and  residpary  legatee  of  his  will, 
and  on  the  death  of  the  nephew  his  son  entered  as 
tenant  in  tail  under  the  will ;  upon  a  Bill  filed  by  the 
heir  at  law  of  the  testator,  insisting  that  the  son  was 
illegitimate,  that  the  limitations  in  the  will  were  there- 
fore spent,  and  the  plaintiff  became  entitled,  as  heir 
to  the  real  estate,  and  praying  an  account  of  the  per- 
sonal estate,  and  application  in  discharge  of  debts 
and  incumbrances  on  the  real  estate,  the  defendants 
against  whom  the  account  was  sought  insisted  on  the 
title  of  the  son  as  tenant  in  tail  under  the  will,  and 
that  they  were  not  bound  to  discover  the  personal  es- 
tate until  the  plaintiff  had  established  his  title.  Ex- 
ceptions having  been  taken-  to  the  answer,  and  allowed 
by  the  Master,  on  exception  to  his  report,  the  excep- 
tions to  the  answer  were  overruled ;  the  Court  distin^ 
guishing  this  case,  which  showed  a  primd  facie  title 
in  the  defendant,  the  son  of  the  nephew,  from  a  mere 

1  Mitf.  Eq.  PI.  by  Jeremy,  311 ;  Randal  v.  Head,  Hardr.  R.  188.  See 
Sweet  V.  Young,  Ambl.  R.  353;  11  Yes.  304 ;  Mitf.  Eq.  Fl.  by  Jeremy, 
310,  311. 

« V.  Harriaon,  4  Madd.  R.  252 ;  2  Daniell,  Ch.  Pr,  i^SQ ;  Mitft 

Eq.  PI.  by  Jeremy,  313,  and  cases  there  cited, 

3  Mitf.  Eq.  Pi.  by  Jeremy,  311, 
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denial  of  the  plaintifT's  title.^  So,  when  a  Bill  claimed 
the  tithe  of  rabbits  on  an  alleged  custom,  and  the  de- 
fendant denied  the  custom,  it  was  determined  that  the 
defendant  was  not  bound  to  set  forth  an  account  of 
the  rabbits  alleged  to  be  tithable ;'  and  a  like  determi- 
nation was  made  upon  a  claim  of  wharfage,  against 
common  right,  the  title  not  having  been  established  at 
law.^  But  where  a  discovery  is  in  any  degree  con- 
nected with  the  title,  it  should  seem  that  a  defendant 
cannot  protect  himself  by  answer  from  making  the  dis- 
covery ;  and  in  the  case  of  an  account  required,  whdly 
independent  of  the  title,  the  Court  has  declined  laying 
down  any  general  rule,^  tleciding  ordinarily  upon  the 
circumstances  of  the  particular  case.* 

^  853.  The  answer  should,  in  general,  also  be  fiill  to 
all  the  interrogatories,  founded  on  the  matters  charged 
in  the  Bill,  unless,  indeed,  they  are  clearly  immaterial/ 
And  one  test  of  materiality  is  to  ascertain,  whether, 
if  the  defendant  should  answer  in  the  affirmative,  the 
admission  would  be  of  any  use  to  the  plaintiff  in  the 
cause,  either  to  assist  his  Equity,,  or  to  advance  his 
elaim  to  relief.  In  other  words,  to  ascertain,  whether 
the  discovery  of  the  matters  charged  is  necessary  to 
ascertain  facts  material  to  the  merits  of  the  plaintiff's 

A  Ibid.  Gethin  v.  Gale,  29  October,  1739,  in  Chan.  M.  R.  Ambl.  354, 
cited  in  Sweet  v.  Young.  See  also  Gann  v  Prior,  cited  11  Yea.  jr.  291 ; 
S.  C.  Dick.  H.  667 ;  1  Cox,  R.  197. 

2  Mitf.  Eq.  PI.  by  Jeremy,  312 ;  Randal  v.  Head,  Hardr.  R.  188 ; 
S.  C.  1  Eq.  Cas.  Abr.  35. 

3  Mitf.  Eq.  PI.  by  Jeremy,  312 ;  Northleigh  «.  Luacombe,  Ambl.  R.  612. 

4  Mitf.  Eq.  PL  by  Jeremy,  312 ;  Hall  V.  Noyes,  Ld.  Chan.  13  Biar.  1792. 
^  Mitf.  Eiq.  PL  311,  312.    Mr.  Daniell  has  remarked,  that  it  does  not 

appear,  that  any  such  distinction,  as  is  here  suggested,  has  been  recognized 
in  the  more  recent  cases,  and  that  Ovey  v,  Leighton,  2  Sim.  &  Stu.  234, 
where  the  Court  held  that  a  purchaser  for  a  valuable  consideration,  not 
protecting  himself  by  plea,  must  answer  fully,  afibrds  a  direct  authority 
to  the  contrary.  2  Daniell,  Ch.  Pr.  251 ;  Ante,  §  848. 
6  Kuypers  v.  Dutch  Reformed  Church,  G.Paige,  R.  570,  573. 
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case,  and  to  enable  him  to  obtain  a  decree.^  li 
is,  it  must  be  answered,  for  it  is  material ;  if  not,  it 
immaterial,  and  need  not  be  answered.^ 

§  863,  a.  We  have  already  seen,'  that  where 
discovery  would  be  immaterial  to  enable  the  plaini 
to  obtain  the  decree,  which  he  seeks,  it  affords  one 
the  grounds  of  exception  to  the  rule,  that  a  defendai 


I  Mitf.  Eq.  PI.  by  Jeremy,  306;  Agar  v.  Regent's  Canal  Compai 
Cooper,  Eq.  R.  212 ;  Ante,  §  846. 

«  Gresley  on  Evid.  17,  18,  20;  2  Daniell,  Ch.  Pr.  246-248;  Hirst 
Pierce,  4  Price,  R.  394 ;  and  see  Bally  v.  Kenrick,  13  Price,  R.  29 
Bally  V,  Williams,  1  McClel.  &  Younge,  R.  334 ;  Hare  on  Discov.  1 
- 162 ;  Id.  298 ;  Report  of  Chancery  Commissioners,  March  1826,  A 
pendix,  p.  2,  3.    Mr.  Bell,  in  his  evidence  before  the  Chancery  Coi 
missioners,  speaks  of  the  practice  thus ;  ''In  respect  of  the  immaterialit 
it  is  very  difficult  to  draw  a  line,  as  to  what  is  material,  and  what  is  imm 
terial.     A  case  very  frequently  occurs,  that  a  clerk,  in  the  interrogatoi 
part  of  the  Bill,  has  not  distinguished  between  what  interrogatories  belon 
to  one  individual,  and  what  belong  to  another ;  that  he  has  gone  througl 
and  interrogated  a  trustee  with  exactly  the  same  particularity,  as  he  hs 
one  of  the  material  defendants  in  the  cause.     Any  gentlemen,  who  sa' 
that,  would  not  think  it  necessary  to  go  through  the  whole  minutie  of  th 
case  in  the  tiustee's  answer  ;  but  would  probably  put  in  a  short  answei 
that  he  was  trustee  under  such  a  deed,  and  that  he  has  or  has  not  acted  un 
der  that  trust,  and  is  perfectly  willing  to  act,  as  the  Court  shall  direct.   But 
if  there  are  exceptions  taken  to  that  answer,  there  may  be  a  great  num 
ber  of  cases  put,  I  think,  where  questions  might  be  found,  some  of  whic) 
it  might  be  useful  to  the  plaintiff  to  have  had  answered,  even  in  thos< 
cases,  where  they  would  not  be  evidence  against  any  person,  elcept  th< 
party  himself;  as  where  they  might  be  extremely  useful  in  extractin| 
evidence  from  other  parties.    The  general  rule,  I  conceive  to  be,  that  he 
is  bound  to  answer  every  question,  that  is  asked  him,  without  reference  to 
whether  it  is,  or  is  not,  material.    The  Court  would  probably  take  care, 
that  that  rule  was  not  applied  in  such  a  way  as  to  be  oppressive  to  the  par- 
ties."  Rep.  of  Chan.  Comm.,  App'x,  3,  Q.  21, 22 ;  and  see  Q.  23, 33,  &c. 
See  Agar  v.  Regent's  Canal  Company,  Cooper,  R.  212 ;  Jones  v.  Wiggis, 
2  Younge  &  Jerv.  385 ;  and  see  Gresley  on  Evid.  17,  18,  note  (g).    The 
recent  Rules  in  the  English  Chancery,  1841,  Rules  16-  19,  have  modi- 
fied the  former  practice,  and  the  defendant  need  not  now  answer  any  state- 
ment or  charge  in  the  Bill,  unless  specially  and  particularly  interrogated 
thereto.    These  rules  have  been  adopted  by  the  Supreme  Court  of  the 
United  States.     See  Rules  in  Equity  of  the  Supreme  Court  of  the  United 
States,  January  Term,  1842,  Rules  40-42;  Ante,  ^  35. 

'  Ante,  §  846. 
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who  submits  to  answer  the  Bill,  must  answer  it  fully. 
It  may  not  be  useless,  however,  in  addition  to  the 
cases  already  referred  to  upon  this  subject,  to  refer  to 
one  or  two  cases,  where  the  point  as  to  the  defend- 
ant's right  to  exempt  himself  from  answering,  as  to 
such  parts  of  the  Bill,  has  been  recognized  by  the  Court 
upon  exceptions.  Thus  where  a  Bill  was  filed  by  a 
person  claiming  under  the  limitations  of  a  settlement,  to 
set  aside  an  appointment,  by  which  his  title  was  defeat- 
ed, on  the  ground  of  fraud,  and  upon  an  answer  having 
been  put  in  denying  the  fraud,  the  plaintiff  amended 
his  Bill,  by  inserting  certain  inquiries  as  to  the  manner 
in  which  the  appointment  was  attested,  in  order  to 
show  that  it  was  not  executed  in  the  manner  required 
by  the  settlement.  To  these  inquiries,  the  defend- 
ant, by  his  answer,  declined  answering,  and  upon  the 
question  coming  before  the  Court,  upon  exceptions  to 
the  Master's  report,  the  Vice- Chancellor  held,  that  the 
defendant  was  not  bound  to  answer  the  interrogatories 
in  the  amended  Bill,  because,  the  plaintiff  having  by 
his  Bill  set  up  a  case  of  fraud,  the  fact,  whether  the 
appointment  was  executed  in  conformity  vnth  the  pow- 
er or  not,  was  immaterial  to  the  case  so  set  up.^  The 
same  principle  was  also  acted  upon  in  another  case,^ 
where  an  information  alleged,  that  certain  sums  had 
been  vested  in  the  defendants  for  certain  charitafaie  pur- 
poses, and  that  the  defendants  had  misapplied  those 
sums,  and  also  stated  generally,  that  other  sums  were 
vested  in  the  defendants  u{)on  the  like  trusts,  but  did 
not  charge  any  application,  or  breach  of  trust  respecting 
them.  Upon  the  question  coming  before  the  Court 
upon  exceptions,  it  was  held,  that  the  defendants  were 


I  2  Daniell,  Ch.  Pr.  251 ;  CodiiDgton  v.  CodringtoD,  3  Sim.  R.  519. 
3  Attorney-GeDeral  v.  Merchant  Tailors*  Company,  5  Sua.  R.  338 ; 
3  DanieU,  Ch.  Pr.  251. 
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not  bound  to  answer  such  a  general  statement,  becau 
although  it  was  averred  in  the  Bill,  that  the  compa 
had  in  their  handd  other  funds  than  those,  respecti 
which  they  were  charged  with  having  committed 
breach  of  trust,  there  was  no  allegation,  that  there  hs 
been  any  misapplication  of  them,  so  that  there  cou 
be  no  relief  respecting  them.^     It  is  in  application  < 
the  same  principle,  that  the  Court  holds,  that  where 
Bill  is  filed  by  a  creditor  or  legatee,  or  other  perse 
claiming  a  definite  sum  out  of  the  personal  estate  of 
deceased  person  against  an  executor  or  administratoi 
if  the  defendant  admits  assets  in  his  hands  sufficien 
to  answer  the  plaintifPs  demands,  he  need  not  set  ou 
an  account  of  the  estate,*  because  the  admission  b^ 
the  defendant,  that  he  has  assets  in  his  hands  to  an- 
swer the  plaintifi^s  demands,  is  sufficient  to  give  the 
plaintiff*  all  the  decree  he  can  require,  so  that  any  dis- 
covery as  to  the  particular  assets,  &c.,  would  be  use* 
less  and  irrelevant.^ 

^  853,  b.  It  may  also  be  observed,  that  the  Court 
will  not,  in  general,  allow  the  circumstance  of  a  plain- 
tiff's having  a  claim  upon  a  defendant,  to  be  used  for  the 
purpose  of  enabling  such  plaintiff  to  investigate  all  the 
private  affairs  of  such  defendant.^  Thus,  a  vendor,  in 
a  Bill  for  a  specific  performance,  cannot  interrogate 
the  vendee  as  to  his  property  ;^  such  an  inquisition  into 
the  circumstances  of  a  defendant  would  not  be  per- 
mitted, even  though  the  Bill  should  charge  that  the 
defendant  was  insolvent.®     In  order  to  entitle  a  plain- 

1  Ibid. 

3  Agar  V.  Regent's  Canal  Company,  Cooper,  R.  215  ;  2  Daniell,  Ch« 
Pr.  252,  253. 

«  Pullen  V,  Smith,  6  Vee.  21 ;  2  Daniell,  Ch.  Pr.  251  -253. 

*  2  Daniell,  Ch.  Pr.  253. 

*  Francis  r.  Wigzell,  1  Madd.  R.  258. 

0  See  Small  v.  Atwood,  as  reported  in  Wigram  on  Discov.  74« 

EQ.    PL.  102 
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tiff  to  an  answer  to  such  an  inquiry,  be  must  show 
some  specific  lien  upon  the  defendant's  property,  and 
pray  some  relief  respecting  it ;  ^  and  even  then  the  Court 
will  not  compel  the  defendant  to  make  such  discovery, 
where  the  interest,  which  the  plaintiff  may  have  in  it, 
is  very  remote  in  its  bearings  upon  the  real  point  in 
issue,  and  would  be  an  oppressive  inquisition.' 

^  853,  c.  Another  observation  is  important  to  be 
borne  in  mind  in  considering  this  subject  of  materiality 
or  immateriality  in  answering  the  allegations  in  the 
Bill,  and  that  is,  that  a  discovery  may  be  ma- 
terial to  the  plaintiff's  general  case,  if  made  by  some 
of  the  defendants,  which  would  be  wholly  irrelevant,  if 
made  by  another ;  in  such  cases,  also,  the  defendant, 
from  whom  the  discovery  would  be  immaterial,  is  not 
obliged  to  make  it.^  A  defendant  is,  in  fact,  only 
obliged  to  answer  to  so  much  of  the  plaintiff's  Bill  as 
is  necessary  to  enable  the  plaintiff  to  obtain  a  complete 
decree  against  him  individually.  Defendants  in  Equity 
are  frequently  formal  parties,  and  are  introduced  for 
the  purpose  of  bringing  before  the  Court  all  persons 
who  have  an  interest  in  the  subject  in  dispute ;  and 
although  in  practice  it  is  very  common  for  each  party  to 
answer  every  part  of  the  Bill,  it  is  often  unnecessa- 
ry.^ Thus,  a  trustee,  or  incumbrancer,  or  heir  at  law, 
need  only  answer  so  much  of  the  Bill  as  applies  to 
him.*  The  propriety  of  this  distinction  is  obvious, 
when  the  nature  of  a  Bill  in  Equity  is  considered, 
namely,  that  although  it  is  a  suit  combining  several 


1  Francis  v,  Wigzell,  1  Madd.  R.  258;  d  DanieU,  Ch.  Pr.  263. 

9  Wigram  on  Discov.  72;  Don  Santos  «.  Frietas,  cited  ib.;  Webatar 
V.  Threlfall,  2  Sim.  &  Stu.  190.  See  also  Janaon  «.  Solarte,  2  Yoange 
dL  Coll.  132 ;  2  Daniell,  Ch.  Pr.  263. 

3  2  Daniell,  Ch.  Pr.  263. 

4  Hare  on  DisooT.  160;  2  Daniell,  Ch.  Pr.  263. 

^  Agar  9»  Regent's  Canal  Company,  Cooper,  R.  215. 
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parties    for   the   purpose   of  obtaining  an   object, 
which  they  are  all  in  some  manner  interested,  yet  t 
suit  is  distinct  as  against  each   defendant;  each  c 
fendant,  therefore,  is  liable  only,  so  far   as   the    E 
prays  relief  against  him,  and  his  defence  may  thei 
fore  be  applicable  to  that  part  of  the  case  only.*     Bi 
although  there  is  no  doubt  of  the  existence  of  the  rul 
that  a  defendant  is  not  bound  to  answer  the  plaintifi 
Bill  further  than  is  necessary  to  enable  the  plaintiff 
obtain  a  complete  decree  against  himself,  it  is  not  a 
ways  easy  to  apply  this  rule  to  practice.     It  is,  in  fac 
so  difficult  to  draw  a  line  as  to  what  is  material  an 
what  is  immaterial,  that  it  is  often  a  task  of  gre? 
difficulty  and  responsibility,  on  the  part  of  the  defend 
ant  or  his  professional  adviser,  to  select  the  portion  o 
the  Bill  which  it  is  incumbent  upon  him  to  answer.^ 

^  854.  In  general,  if  a  fact  is  charged,  which  is  with 
in  the  defendant's  own  knowledge,  as  if  it  is  done  b^ 
himself,  he  must  answer  positively,  and  not  to  his  re 
membrance  or  belief,  at  least  if  it  is  stated  to  have 


^  Wigram  on  Discov.  70, 

9  Hare  on  DiscoY.  161  ;  3  DanieU,  Ch.  Pr.  S53,  354.  Mr.  Bell,  inhLs 
evidence  before  the  Chancery  Commissioners,  speaking  on  this  point,  said  \ 
**  Every  interrogatory  must  be  founded  on  the  allegation  of  the  Bill ;  U 
the  allegation  is  irrelevant  to  the  matter  in  question,  it  must  be  expunged 
for  impertinence ;  otherwise  it  is,  primd  facte^  taken  as  relevant,  and  the 
defendant  is  therefore  bound  to  answer  every  allegation  bearing  on  his  part 
of  the  case,  whether  he  thinks  it  material  or  not.  The  Court  is  to  judge, 
in  case  of  doubt,  whether  the  allegation  applies  to  his  part  of  the  case ; 
and  if  a  Court  was  to  see  that  a  defendant,  by  accident,  or  to  save  expense, 
(the  passages  being  short,)  had  not  referred  the  Bill  for  impertinence,  but 
the  matters  were  wholly  immaterial,  or  that  he  was  called  on  to  answer 
a  part  of  the  case,  which,  though  not  impertinent,  had  no  reference  to 
him,  it  would  not,  on  exceptions,  compel  the  defendants  to  answer  that 
part ;  but  if  there  can  be  any  doubt,  whether  the  answer  may  or  may 
not  be  material,  the  defendant  must  answer.  It  is  in  this  sense  that  I 
expressed  myself,  that  the  defendant  is  bound  to  answer,  whether  the 
question  is  material  or  not ;  as  the  materiality  or  immateriality  is  not  a 
matter  of  argument,  inasmuch  as,  if  it  admits  of  a  doubt,  he  ought  to 
answer."    See  Report  of  Chancery  Commissionezt,  1836,  App*x,  A.  9. 
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happened  within  six  years  before.^  But  as  to  the 
facts,  which  have  not  happened  within  his  own  knowl- 
edge, he  must  answer  as  to  his  information  and  belief, 
and  not  to  his  information  merely,  without  stating  any 
belief  either  one  way  or  the  other.*  As  to  recent  facts, 
however,  within  his  own  knowledge,  he  must  answer 
positively,  and  not  on  belief,  although  not  so  as  to  the 
result  of  a  conversation.'  There  is  great  practical  diffi- 
culty on  this  bead ;  for  although  the  answer  must  meet, 
in  some  way  or  other,  every  statement  in  the  Bill,  and 
the  defendant  is  required  to  speak  ^'  to  the  best  of  his 
knowledge,  remembrance,  information,  and  belief";^ 
yet  there  will  be  partial  admissions  and  denials  of  every 
shade  and  character ;  some  delivered  in  terms  of  un- 
certainty ;  some  mixed  up  with  explanatory  or  qualify- 
ing circumstances ;  and  some  very  loose  and  general  in 
their  language  and  import.^ 

1  Cooper,  Eq.  PL  314  ;  3  Daniell,  Ch.  Pr.  867. 
9  Post,  ^  355,  855,  a. 

3  Cooper,  Eq.  PI.  314;  Mitf.  Eq.  PI.  by  Jeremy,  309,  310;  Hall  v. 
Wood,  1  Paige,  R.  404 ;  Utica  Insurance  Co.  v.  Lynch,  3  Paige,  R.  910; 
Brooks  r*  Byam,  1  Story,  R.  296 ;  Post,  §  855,  a,  868,  b. 

4  Ante,  §  845,  note. 

^  Gresley  on  Evidence,  20 ;  Post,  §  868,  b.  Mr.  Daniell,  speaking  on 
this  subject,  says ;  *'  A  defendant  must  answer  '  as  to  his  knowledge,  re- 
membrance, information,  and  belief.'  And,  in  general,  if  a  fact  is  charged, 
which  is  in  the  defendant's  own  knowledge,  as  if  done  by  himself,  he  must 
answer  positively,  and  not  to  his  remembrance  or  belief  only,  if  it  is  stated 
to  have  happened  within  seven  years  before.  It  seems,  however,  that 
where  a  special  cause  is  shown,  so  positive  an  answer  may  be  dispensed 
with.  And  in  Hall  v.  Bodley,  it  is  said,  that  a  defendant  having  sworn 
in  his  answer,  that  he  had  received  no  more  than  a  certain  sum,  to  his  re- 
membrance, it  was  allowed  to  be  a  good  answer.  As  to  facts,  which  have 
not  happened  within  his  own  knowledge,  the  defendant  must  answer  as  to 
his  information  and  belief,  and  not  as  to  his  information  merely,  withoat 
stating  any  belief  either  one  way  or  the  other.  It  is  not,  however,  neces- 
sary to  make  use  of  the  precise  words  <  as  to  his  information  and  belief/ 
the  defendant  may  make  use  of  any  expressions,  which  are  tantamount  to 
them :  thus,  to  say,  that  the  defendant  cannot  answer  to  facts  inquired  af- 
ter, as  to  his  belief  or  otherwise,  is  generally  considered  a  sufQeient  de- 
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§  855.  It  was  with  a  view  to  meet  this  difficu 
that  Lord  Clarendon's  Order  was  made,  declaring,  t 
an  answer  to  a  matter,  charged  as  a  defendant's  o 
act,  must  regularly  be  without   saying,    "  to  his 
membrance,"  or,  "  as  he  believeth,"  if  it  be  laid  to 
done  within  seven  years   before ;    unless   the   Con 
upon  exception  taken,  shall  find  special  cause  to  d 
pense  with  so  positive  an  answer.*     And  if  the  c 
fendant  deny  the  fact,  he  must  traverse  or  deny  it  ( 
the  case  requires)  directly,  and  not  by  way  of  negati 
pregnant.*     As,  if  he  be  charged  with  the  receipt  of 
sum  of  money,  he  must  deny  or  traverse,  that  he  ha 
not  received  that  sum,  or  any  part  thereof,  'or  else  s 
forth,  what  part  he  hath  received.'     And,  if  a  fact  1 
laid  to  be  done  with  divers  circumstances,  the  defeni 
ant  must  not  deny  or  traverse  it  literally,  as  it  is  laid  i 
the  Bill ;  but  he  miust  answer  the  point  of  substanc 


nial ;  for  although  the  word  '  informatioa'  is  not  used,  the  expression  *  b 
lief  ox  otherwise'  is  held  to  include  it.    And  so,  where  an  answer  was  : 
this  form :  *  And  this  defendant  further  answering  saith,  it  may  be  true  f< 
any  thing  he  knows  to  the  contrary,  that,'  &c.,  and  after  going  throug 
the  several  statemants,  it  concluded  thus  :  '  But  this  defendant  is  an  utu 
stranger  to  all  and  every  such  matters,  and  cannot  form  any  belief  coi 
cerning  them' ;  the  Vice-Chancellor  (Sir  L.  Shadwell)  was  of  opiniot 
that  the  defendant^  in  stating  himself  to  be  an  utter  stranger  to  all  an 
every  the  matters  in  question,  did  answer  as  to  his  information,  and  did,i 
effect,  deny  that  he  had  any  information  concerning  them.    It  may  be  col 
lected  from  the  above  case,  that  a  defendant  cannot,  by  merely  saying  '  tha 
a  matter  may  be  true  for  any  thing  he  knows  to  the  contrary,'  avoid  stating 
what  his  recollection,  information,  or  belief,  with  reference  to  it  is,  o: 
saying,  that  he  has  no  recollection  or  information,  or  that  he  cannot  forn 
any  belief  at  all  concerning  it,  either  in  these  words  or  in  equivalent  ex 
pressions."    2  Daniel],  Ch.  Pr.  256,  257 ;   Amhurst  v.  King,  2  Sun.  & 
Stu.  183  ;  Post,  §  856,  868,  L 

1  Com.  Dig.  Chancery,  K.  2 ;  Pract.  Reg.  7.    But  see  Hall  v.  Bodily, 
1  Vem.  R.  470;  2  Daniell,  Ch.  Pr.  254,  257. 

2  Com.  Dig.  Chancery,  K.  2 ;  Pract.  Reg.  8 ;  Beames,  Ord.  in  Ch. 
29,  179. 

3  Ibid. 
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positively  and  certainly.*  However,  it  is  plain,  that 
no  positive  rule  can  fully  provide  for  all  the  various 
difficulties  in  cases  of  this  sort ;  and  each  case  must, 
therefore,  be  decided  upon  its  own  circumstances.* 

^  855,  a.  In  many  cases  where  the  defendant  is 
asked,  as  to  his  knowledge  or  information  of  facts,  it 
may  not  be  sufficient  for  him  to  say,  that  he  has  no 


I  Beames,  Ord.  in  Ch.  179  ;  Id.  28,  39;  Moantford  v.  Taylor,  6 
Yes.  793 ;  Greeley  on  Evid.  31 ;  Com.  Dig.  Chancery,  K.  8  ;  Pract.  Reg. 
in  Chan.  8;  2  Daniell,Ch.  Pr.  259,  260. 

3  See  Neate  v.  Duke  of  Marlborough,  3  Younge  &  Coll.  3 ;  Ante, 
§  35,  38.  Mr.  Bell,  in  his  examination  before  the  Chancery  Commission, 
declared,  that  **  he  had  always  had  a  very  great  doubt,  and  never  could 
bring  his  mind  completely  to  any  general  rule  on  the  subject,  whether  the 
defendant,  when  challenged  for  not  answering  with  sufficient  particularity, 
might  allege,  that  the  question  was  no  more  particular  than  his  answer." 
He  gave  as  an  instance  to  explain  the  difficulty;  **  The  allegation beiogy 
'  that  the  person  had  received  such  a  sum  of  money ;'  the  interrogatory 
has  been,  *Have  you  not  received  such  a  sum  of  money  V  and  by  acci- 
dent the  words  '  or  any  person  or  persons  by  your  order,  or  for  your 
ttse,'  have  been  omitted  ;  I  have  known  the  Master  say,  under  these  cir- 
cumstances, '  I  will  not  go  beyond  your  interrogatory.'  Now,  it  ap- 
peared to  me  to  be  an  error  not  to  allow  an  exception  on  those  grounds. 
It  is  to  let  off  a  man  by  means  of  a  negative  pregnant.  I  conceive,  in  thb 
case,  it  would  be  very  proper  to  report  the  answer  insufficient  for  not 
going  further,  although  the  words  I  mentioned  were  not  inserted  in  the 
interrogatory.  But  if  you  get  into  a  case  a  little  more  complicated,  it  is 
very  difficult  to  say,  how  far  a  defendant  should  go  in  explanation.  Un- 
less it  is  clear,  you  are  avoiding  a  disclosure  of  the  truth  by  a  negative 
pregnant,  I  think,  you  are  not  bound  to  go  further  in  your  answer  than 
the  interrogatory."  Gresley  on  Evidence,  20,  81 ;  Report  of  Chancery 
Commissioners,  App'x,  3,  Q.  6 ;  Ante,  §  38,  note,  46,  note.  If  a  Bill 
state  a  fact,  which  is  not  denied  by  the  answer,  and  by  the  answer  it  ap- 
pears, that  the  defendant  has  the  means  of  answering,  as  to  his  belief, 
by  making  an  inquiry  as  to  that  (act,  he  must  answer  as  to  the  result  of 
that  inquiry ;  and  his  stating,  that  he  is  unable  to  set  forth,  &c.  is  not 
sufficient.  Neate  v.  Duke  of  Marlborough,  3  Younge  &  Coll.  3 ;  Poet, 
§  855,  a.  If  a  defendant  is  interrogated  in  Equity,  in  aid  of  a  suit  at  law, 
as  to  the  consideration  given  for  a  bill  of  exchange,  the  defendant  in  Equity 
is  bound  to  state  not  only  the  consideration,  which  he  gave  for  the  bill  itself, 
but  that  which  he  knows  another  to  have  given.  Glengall  v.  Edwards, 
3  Yonnge  &  ColL  135,  136 ;  Hall  v.  Wood,  1  Paige,  R.  404. 
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knowledge  or  information  of  those  facts ;  if  the  d 
are  such,  as  have  passed  between  his  agent  and 
plaintiff,  and  he  is  interrogated  thereto ;  for  under  si 
circumstances,  he  is  bound  to  make  inquiries  of 
agent,  before  he  makes  his  answer.^     Such  a  case 
not  governed  by  the  same  considerations,  as  one,  wh 
the  facts  are  equally  open  and  accessible  to  both  p 
ties,  and  the  means  of  information  are  the  same : 
for  example,  where  the  death  of  a  party  is  stated,  a 
interrogatories  as  to  the  fact  are  addressed  to  the  ( 
fendant ;  for  the  principal  has  means  of  knowing  fr< 
his  agent,  what  the  facts  are  ;  and  he  has  no  right 
his  answer  to  say,  that  he  does  not  know,  what  1 
agent  has  done.     It  is  plain,  that,  if  he  had  answere 
that  he  had  been  informed  by  his  agent,  that  the  fac 
were  so,  and  he  believed  the  information,  the  answ 
would  be  good  evidence,  and  might  be  material.^     S 
if  a  party  is  interrogated  as  to  his  knowledge,  remer 
brance,  information,  and  belief,  and  the  answer  alleg 
that  the  defendant  has  no  knowledge  or  informatio 
that  a  fact  is  not  true,  that  is  not  sufficient,  for  t 
ought  to  state,  whether  he  believes  it  to  be  true.' 

^  856.  Where  there  is  the  general  clause  of  con 
bination  only  in  the  Bill,  the  defendants  need  no 
although  they  usually  do,  answer  to  it.  Where  a  pai 
ticular  combination  is  charged  in  a  Bill,  a  particuh 
answer  must  be  given,  and  a  general  denial  will  nc 
do.*  A  defendant  is  not  obliged  to  answer  facts,  whic 
are  interrogated  to,  without  being  stated,  or  charge 
in  the  Bill.^    But  if  the  defendant  does  answer  t 


1  Earl  of  Glengall  v.  Frazer,  2  Hare,  R.  99,  103. 
9  Ibid. 

3  Brooks  V.  Byam,  1  Story,  R.  296 ;  Post,  §  868,  b. 
^  Cooper,  Eq.  PL  314,  316;  White  v.  WilUams,  8  Ves.  193;  Faulde 
V.  Stuart,  11  Ves.  296;  Aote,  ^  36,  37. 
*  Ibid. 
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such  facts,  and  the  plaintiff  replies  to  his  answer, 
they  are  properly  put  in  issue,  although  they  were  not 
charged  in  the  Bill.^  A  general  charge,  however,  as 
to  the  fact  of  payment,  enables  the  plaintiff  to  put  all 
questions  upon  it,  that  are  materia]  to  make  out  wheth- 
er it  was  paid ;  and  it  is  not  necessary  to  load  the 
Bill  by  adding  to  the  general  charge,  that  it  was  not 
paid,  that  so  it  would  appear,  if  the  defendant  would 
set  forth,  when,  where,  and  other  particulars.^  In  a 
suit  for  an  account,  an  answer  going  no  further,  than 
to  enable  the  plaintiff  to  go  into  the  Master's  office, 
is  not  sufficient.  He  is  entitled  to  the  fullest  informa- 
tion the  defendant  can  give  him  by  answer,  not  by 
long  schedules  in  an  oppressive  way ;  but  by  giving 
the  best  account  possible,  stating,  how  it  is,  and  re- 
ferring to  books  of  account  and  other  vouchers,  so  as 
to  make  them  part  of  the  answer,  and  giving  the  full- 
est opportunity  of  inspection.^ 


1  Ibid. 

8  Ibid. 

3  Ibid. ;  2  Daniel],  Ch.  Pr.  257, 256.  Mr.  Daniell  here  says ;  «<  It  is, 
however,  to  be  observed,  that  where  executors  or  other  trustees  are  called 
upon  to  set  out  accounts,  they  must  set  them  forth ;  although,  for  the  pur- 
pose of  rendering  their  schedules  less  burdensome,  they  may,  instead  of 
going  too  much  into  particulars,  refer  to  the  original  accounts  in  their 
possession  in  the  manner  above  stated;  and  when  it  is  said,  that  a  de- 
fendant may  refer  to  accounts  in  his  possession,  it  must  not  be  understood 
as  authorizing  him  to  refer,  by  his  answer,  to  accounts  made  out  by  him- 
self for  the  purposes  of  the  case,  but  only  to  accounts  preTioualy  in  ex- 
istence. The  same  rule,  which  has  been  before  stated,  with  respect  to 
corporations  aggregate,  viz.,  that  it  is  their  bounden  duty  before  they 
pnt  in  their  answer,  to  cause  every  deed,  paper,  and  muniment  in  their 
possession  or  power,  to  be  diligenUy  examined,  and  to  give  in  their  aa- 
swer  all  the  information,  which  results  from  such  examination,  may,  with 
propriety,  be  applied  to  all  individuals,  who  are  required  to  answer  a 
Bill."  Attorney -General  v.  Bailiiis,  &c.  of  East  Retford,  2  Mylne  & 
Keen,  35.  Mr.  Daniell  afterwards,  in  some  subseqnent  pages  (p.  209  -  9<M), 
adds  the  following  remarks,  which,  although  long,  are  in  a  practical  sense 
so  important  as  to  be  proper  for  insertion  here.    '*  It  is,  however,  the 
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^  867.  Where  the  defendant  has  answered  all  t 
circumstances  of  his  own  case,  and  as  far  as  he  h 


general  practice,  where  a  Bill  requires  the  defendant  to  set  forth  a  gene 
account,  or  to  answer  as  to  moneys  receiyed,  or  documents  in  his  poss 
sion,  to  set  forth  the  account  or  list  of  the  sums,  or  documents  in  one 
more  schedules  annexed  to  the  answer,  which  the  defendant  prays  may 
taken  as  part  of  his  answer,  and  such  practice  is  very  convenient,  and 
many  cases  indispensable.     It  may  also  be  resorted  to  by  the  defendai 
for  the  purpose  of  showing  the  nature  of  his  own  case,  or  of  strengthe 
ing  it,  even  though  there  is  nothing  in  the  Bill  itself,  or  in  the  interrog 
tones,  which  may  render  a  schedule  necessary.    Thus,  where  a  Bill  wi 
filed  by  merchants  in  England  against  merchants  in  India,  for  an  accoui 
of  the  dealings  and  transactions  between  them,  and  one  of  the  defeni 
ants  (residing  in  England),  in  answer  to  an  allegation  in  the  Bill,  thi 
some  cotton  which  had  been  sent  by  the  defendants  to  the  plaintiifs  wa 
of  inferior  quality,  said,  that  he  had  no  personal  knowledge  of  the  deal 
ings  between  the  two  firms,  but  that  he  had  received  certain  affidavit 
and  certificates  which  his  partners  in  India  had  caused  to  be  made  by  ex 
perienced  persons  there,  from  which  he  believed  the  cotton  to  be  of  su 
perior  quality,  and  set  forth  the  affidavits  and  certificates  in  a  schedule  ha* 
verba ;  Sir  John  Leach,  Vice-chancellor,  and  afterwards  Lord  Eldon,  upoi 
appeal,  held  that  the  schedule  was  not  impertinent ;  because,  although  il 
was  not  absolutely  necessary  for  the  defendant  to  set  out  the  affidavits 
and  certificates,  as  he  might  have  made  them  part  of  his  answer  by  re- 
ferring to  them,  yet  he  had  a  right  to  put  them  upon  his  answer,  if  he 
thought  fit  to  do  so ;  because,  if  his  answer  should  be  made  use  of  in  a 
Court  of  Law,  it  might  be  impossible  for  him  to  use  the  certificates  and 
affidavits  unless  they  were  set  out.    It  is  to  be  remarked,  however,  that 
it  was  apparently  with  great  reluctance,  that  Lord  Eldon  came  to  the 
conclusion  at  which  he  arrived  in  the  above  case  ;  and  that  upon  dismis- 
sing the  appeal,  he  did  so  without  prejudice  to  the  question  as  to  costs, 
when  applied  for  at  the  hearing  of  the  case.     And,  in  general,  a  defend- 
ant must  be  careful  not  to  frame  his  schedule  in  a  manner  which  may  be 
burdensome  and  oppressive  to  the  plaintiff,  otherwise  they  will  be  con- 
sidered impertinent.     Thus,  where  a  Bill  was  filed  for  an  account,  con- 
taining the  following  interrogatory, '  Whether  any  and  what  sum  of  money 
was  due  from  the  house  of  A.  to  the  house  of  B.,  and  how  the  defend- 
ant made  out  the  same  ? '  and  the  defendant,  by  his  answer,  set  forth  a 
long  schedule,  containing  an  account  of  all  dealings  and  transactions  be- 
tween the  two  houses.  Lord  Eldon  held  the  answer  clearly  impertinent, 
and  that  the  defendant  ought  merely  to  have  answered  that  such  a  sum 
was  due,  and  that  it  was  due  upon  the  balance  of  an  account.     It  is  to 
be  remarked,  that,  in  the  above  case,  although  there  was  an  inquiry  how 
the  defendant  made  out  tliat  there  was  a  balance,  there  were  no  particu- 
lar inquiries  in  the  Bill  as  to  the  items,  constituting  the  accoont  from 

EQ.  PL.  103 
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any  concern  in  the  matters  of  the  Bill,  he  will  not  (as 
has  been  already  stated)  be  compelled  to  answer  the 
further  matters  or  circumstances  of  the  Bill.^  Yet,  if 
he  does  answer  a  part  of  the  circumstances,  or  state 


ivhich  the  defendaots  made  out  that  there  was  a  balance  dae  to  them ; 
bat  even  where  there  has  been  such  an  inquiry,  the  Court  has  gone  the 
length  of  saying,  that  a  schedule  containing  such  items  will  be  imperti- 
nent, if  the  items  are  set  out  with  a  minuteness  not  called  for  by  the 
nature  of  the  case.  Thus,  where  the  £ill  called  upon  a  defendant  to  set 
forth  an  account  of  all  and  every  the  quantities  of  ore,  metals,  and  min- 
erals, &c.,  dug  in  particular  mines,  and  the  full  value  thereof,  &c.,  and 
the  costs  and  expenses  of  working  the  mines,  and  the  clear  profits  made 
thereby ;  and  the  defendant  put  in  a  schedule  to  his  answer,  comprising 
3,431  folios,  wherein  were  set  forth  all  the  particular  items  of  every 
tradesman's  bill,  connected  with  the  mines;  the  Court  held  the  schedule 
to  be  impertinent.  So,  where  a  defendant,  in  bis  schedule,  set  out  at 
length  a  bill  of  costs,  witlv  observations  with  reference  to  another  bill  de- 
livered  for  the  same  business,  it  was  held  impertinent,  although  the  Bill 
called  upon  the  defendant  to  set  out  how  he  computed  and  made  out  his 
demand,  and  all  the  particulars  relating  thereto,  with  interrogatories 
pointed  to  the  particular  items,  snd  to  a  minute  comparison  of  the  two 
bills  of  cost.  In  like  manner,  it  seems  to  be  held,  that  in  the  case  of  aa 
executor  called  upon  to  account  for  his  disbursements,  it  is  not  necessary 
to  set  out  every  particular  item.  It  is  difficult,  however,  to  point  out  any 
precise  rules  with  regard  to  what  will  be  considered  impertinent  in  a 
schedule  ;  much  must  depend  upon  the  nature  of  each  case,  and  the  pur- 
poses for  which  the  discovery  is  required ;  the  cases  above  referred  to, 
and  the  others  which  may  be  found  in  the  books,  however,  show,  that 
even  though  the  plaintiff,  by  the  minuteness  of  his  inquiries,  in  some 
measure  affords  an  excuse  for  the  defendant  setting  forth  a  long  and  bur- 
densome schedule,  the  Court  will  not,  unless  in  instances  in  which,  from 
the  nature  of  the  case,  great  minuteness  is  required,  permit  a  defendant  to 
load  the  record  with  useless  and  impertinent  matter,  even  though  the  in- 
troduction of  such  matter  might  be  justified  by  the  terms  of  the  interrog- 
atories ;  on  the  other  hand,  it  is  to  be  observed,  that  the  Court  will  not, 
where  the  defendant,  in  complying  with  the  requisitions  in  the  Bill,  has 
hon&fide  given  the  information  required,  although  in  a  manner  rather  nMre 
prolix  than  might  perhaps  be  necessary,  consider  the  answer  as  imperti- 
nent ;  for  although  prolixity  sometimes  amounts  to  impertinence,  whether 
the  Court  will  deal  with  it  as  such,  depends  very  much  upon  the  degree 
in  which  it  occurs.'* 

1  Cooper,  Eq.  PI.  315 ;  Mitf.  Eq.  PL  by  Jeremy,  309,  note  (m)  ;  Hare 
on  Discov.  160-  16S ;  Gresley  on  Evid.  17,  18 ;  Newman  v.  Godfrey,  S 
Bro.  Ch.  R.  332;  Jones  v.  Wiggins,  2  Younge  &  Jerv.  385. 
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a  part  of  a  conversation,  he  will  be  compelled  to  state 
the  whole.* 

^  868.  In  respect  to  the  necessity  and  propriety  of 
making  a  discovery  of  documents  and  papers,  called 
for  by  the  Bill,  in  the  answer,  a  good  deal  of  discus- 
sion has  of  late  years  been  had ;  and  the  subject  does 
not  seem  free  from  all  difficulties.  It  seems  clear, 
that  the  plaintiff  is  not  entitled,  as  a  matter  of  right, 
to  the  discovery  and  production  of  any  documents  or 
papers  called  for  by  the  Bill,  except  those,  which  ap- 
pertain to  his  own  case,  or  the  title  made  by  his  Bill.' 
Documents  and  papers,  which  wholly  and  solely  re- 
spect the  defendant's  title  or  defence,  he  is  not  com- 
pellable by  his  answer  to  discover,  or  to  produce.* 

^  859.  But  the  difficulty,  which  has  been  most 
pressed,  is,  whether,  when  the  defendant  does  answer 
and  refer  to  documents  and  papers  in  his  answer,  he 
is  bound  to  produce  them  for  the  inspection  of  the 
plaintiff,  upon  motion.  The  question  (it  has  been 
said)  may  arise  under  three  different  aspects  of  an 
answer.  (1.)  The  documents  and  papers  may  not 
be  referred  to  in  the  answer  ;  but  they  may  be  admit- 

1  Cooper,  Eq.  PI.  315;  Cookson  v.  Ellison,  2  Bro.  Ch.  R.  Q52. 

9  Wigram  on  Points  of  Discov.  18,  19,  90,  111-146,  Ist  edit.;  Id. 
15,  16,46-348,  363-365,  2d  edit.  See  also  Mitf.  Eq.  PI.  by  Jeremy, 
9,  53,  54,  190,  191 ;  Hardman  v.  Ellames,  2  Mylne  &  Keen,  745-768 ; 
Hare  on  Discov.  183  -  244 ;  Ante,  §  572  and  note,  §  575  and  note ;  Combe 
V.  Corporation  of  London,  I  Younge  &  Coll.  New  R.  631 ;  Hunter  v. 
Capron,  5  Beayan,  R.  93. 

3  Ibid.  In  Champemoon  v.  Totness,  2  Atk.  R.  112,  Lord  Hardwicke 
is  reported  to  bave  said ;  ^  It  is  true,  in  general,  that  a  person  cannot  com- 
pel another  to  set  forth  by  what  title,  and  under  whom,  he  deriyes  his 
estates,  merely  because  his  lands  lie  next  to  the  plaintiff's.  But  where 
there  is  a  dispute  as  to  boundaries,  or  unity  of  possession,  there  a  defend- 
ant must  set  forth  in  his  answer,  how  he  is  entitled,  especially  when  the 
defendant  has  not  thought  proper  to  demur  to  this  part  of  the  Bill."  It 
may  well  be  doubted,  whether  this  statement  is  not  too  loose  and  inex- 
act. 
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ted  to  be  in  the  defendant's  possession.  (2.)  They 
may  be  referred  to  in  the  answer,  and  not  be  admitted 
to  be  in  the  defendant's  possession.  (3.)  They  may 
be  in  part  set  forth,  or  shortly  stated  in  the  answer,  as 
in  the-  defendant's  possession,  and  referred  to  in  the 
answer  for  greater  certainty,  when  produced ;  or,  ac- 
cording to  the  common  form,  "  as  will  appear  by  the 
said  documents  and  papers,  to  which,  for  greater  cer- 
tainty, the  defendant  craves  leave  to  refer."  ^  In  the 
first  case,  the  question,  whether  the  defendant  shall 
produce  the  documents  and  papers,  or  not,  is  deter- 
mined by  considering,  whether  the  documents  do,  or 
do  not,  relate  to  the  plaintiff's  title.  If  they  relate 
solely  to  the  defendant's  title,  they  will  not  be  required 
to  be  produced.  If  they  relate  to  the  plaintiff's  title, 
they  will.^  In  the  second  case,  the  Court  cannot 
order  the  production  of  the  documents  and  papers, 
unless  they  respect  the  plaintiff's  title;  and  unless, 
although  stated  not  to  be  in  the  possession  of  the  de- 
fendant, they  happen  to  be  in  the  hands  of  some  per- 
son, over  whom  the  defendant  evidendy  has  a  con- 
trol.^ In  the  third  case,  it  seems,  that  although  the 
documents  and  papers  solely  respect  the  defendant's 
title,  yet  the  Court,  will  require  their  production  ;  for 
the  defendant  has,  by  his  mode  of  referring  to  them, 
made  them  a  part  of  his  answer.^ 


1  Hardman  v.  Ellames,  2  Mylne  &  Keen,  755,  756. 

3  Hardman  v.  Ellames,  2  Mylne  &  Keen,  756. 
S  Id.  766,  757. 

4  Hardman  v.  Ellames,  2  Mylne  &  Keen,  757,  758 ;  Ante,  $  572,  note, 
574,  note ;  Cooper,  Eq.  PI.  317,  318.  This  last  point  is  the  great  qaea- 
tion  discussed  in  Mr.  Wigram's  Points  of  Discovery.  He  controverts 
the  decision  in  his  favor,  in  the  case  of  Hardman  r.  Ellames,  and  in- 
sists, that  the  defendant  is  not,  in  such  a  case,  bound  to  produce  docu- 
ments or  papers,  which  respect  his  own  title.  See,  especially,  Wi- 
gram  on  Points  of  Discovery,  18, 19,  111,  113-146,  198-210,  212-215, 
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^  860.  If  the  defendant  in  a  case,  seeking  for  the 
discovery  of  a  correspondence,  sets  forth  extracts  of  let- 


l8t  edit.     See  also  Wigram  on  Discovery,  2d  edit.,  p.  15,  16,  46-348, 
363  -  365.     The  latter  pages  contain  his  conclusions  upon  the  whole  sub- 
ject, in  each  edition.     See  Hare  on  Discovery,  part  3,  ch.  4,  p.  183  -244, 
where  the  same  subject  is  largely  discussed.     See  also  Gresley  on  Evi- 
dence, 25-37.     The  doctrine  thus  stated,  and  especially  the  last  point  in 
Hardman  v.  Ellames,  was  expressly  affirmed  by  Lord  Cottenham  in  Ad- 
ams V.  Fisher,  3  Mylne  &.  Craig,  R.  526,  548,  549.     See  also  Neate  v. 
Latimer,  2  Younge  dz.  Coll.  257,  262-264;  S.  C.  11  Bligh,  R.  112,  156. 
Mr.  Wigram  has  commented  on  the  case  of  Adams  v.  Fisher,  in  his  second 
edition,  at  large;  and  the  learned  reader  will  (I  trust)  not  deem  the  follow- 
ing extract,  although  long,  unacceptable.    "  In  Adams  v.  Fisher,  3  Mylne 
&  Craig,  526,  the  plaintiff  (as  personal-representative  of  a  deceased  testa- 
tor) stated  by  his  Bill,  that  the  defendant  Fisher  had  acted  as  his  solicitor, 
and  had,  in  that  character,  received  various  sums  of  money  on  account  of 
the  testator's  estates,  for  which  he  had  not  accounted ;  and  that  he  had  in 
his  possession  books  and  papers  relating  to  the  testator's  estate ;  and  call- 
ed for  a  schedule,  and  production  of  such  books  and  papers,  and  also  pray- 
ed an  account.     The  defendant  admitted  collecting  the  estate  of  the  testa- 
tor, and  the  possession  of  books  and  papers  relating  to  the  estate,  and  set 
out  a  schedule  of  them,  but  insisted  that  he  was  not  the  plaintiff's  solicit- 
or, but  the  solicitor  of  Fisher,  who  was  the  person  employed  by  the  plain- 
tiff to  collect  the  estate,  and  that  he  was  accountable  to  Fisber  only,  and 
not  to  the  plaintiff.     Upon  a  motion  for  the  production  of  the  documents 
in  the  schedule,  the  Lord  Chancellor  refused  the  motion.     In  the  course 
of  the  argument,  the  Lord  Chancellor  said ;  *  Suppose  a  Bill  is  filed  by  a 
person  claiming  to  be  a  creditor  or  legatee,  or  in  any  other  assumed  char- 
acter, and  the  defendant  denies,  that  the  plamtiff  is  what  he  is  alleged  to 
be ;  but  states,  on  the  contrary,  that  he  is  a  perfect  stranger,  and  denies, 
in  short,  every  thing,  on  which  the  plaintiff  proceeds ;  but,  not  having 
protected  himself  by  plea,  he  is  obliged  to  answer ;  is  the  plaintiff,  as  a 
matter  of  course,  to  ask  for  all  the  documents  in  the  possession  of  the  de- 
fendant, which  relate  to  any  of  the  matters  introduced  in  the  Bill  ?    I  only 
want  to  know,  how  far  you  carry  the  principle ;  whether,  as  a  mere  mat^ 
ter  of  course,  documents  which,  if  the  defendant's  allegation  is  true,  have 
nothing  to  do  with  proving  the  case  made  by  the  Bill,  are  to  be  produced 
for  the  plaintiff's  inspection?    If  a  Bill  is  filed  by  a  person  as  a  creditor, 
and  he  asks  for  all  the  title  deeds  of  the  real  estate,  is  the  plaintiff  enti- 
tled to  see  the  title  deeds  of  a  person's  estate,  because  he  calls  himself  a 
creditor,  which  the  defendant  denies  that  he  isV   In  giving  judgment,  his 
Lordship  said,  'Here  the  defendant  has  denied  the  plaintiff's  interest; 
he  has,  on  the  record,  stated  that,  which,  as  it  stands,  in  my  opinion  ex- 
cludes the  plaintiff  from  instituting  this  suit  against  him.    As  long  as  that 
stands,  I  think  the  plaintiff  is  not  entitled  to  see  the  documents.'    In  de- 
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terSy  and  swears,  that  those  are  the  only  parts  of  the 
correspondence  upon  that  subject,  it  is  suflScient.^   And 


ciding,  whether  a  defend aot  shall  be  permitted  by  answer  to  protect  him- 
self against  discovery,  in  cases  like  Adams  v,  Fisher,  the  Court  has  foot 
courses  of  practice  open  to  it :    1 .  That  of  giving  to  the  answer,  to  all  in- 
tents and  purposes,  the  force  and  effect  of  a  demurrer,  or  plea ;   3.  That 
of  giving  to  the  plaintiff  the  same  full  right  of  discovery  before  the  hear- 
ing, as  he  would  be  entitled  to,  if  his  right  to  relief  were  admitted  or 
proved,  and  the  only  question  between  the  parties  was  the  amount  of  his 
demand ;   ^3.  That  of  laying  down  some  definite  intermediate  rule,  by 
which  the  extent  of  a  plaintiff's  right  to  discovery,  where  by  answer  the 
defendant  denies  his  right,  may  be  determined ;  and,  4.  That  of  leaving 
the  question  undefined  by  any  rule,  except  that  which  may  be  described 
as  the  *  discretion  of  the  Court.'     With  respect  to  the  first  of  these 
courses,  the  author  is  not  aware,  that  it  has  ever  been  held  in  judgment, 
or  suggested  in  argument,  that  a  defendant  can  have  the  same  fiiU  benefit 
of  a  defence  by  answer,  as  by  demurrer  or  plea,  in  withholding  discovery. 
In  the  case  before  suggested,  of  a  Bill  for  an  account,  if  the  defendant 
should  plead  the  statute  of  limitations)  or  any  plea  in  bar,  he  could  not  be 
obliged  to  give  any  answer  to  so  much  of  the  Bill  as  related  only  to  the 
plaintiff's  original  title  to  an  account,  for  the  plea  would  admit  that.   Bat, 
if  he  relied  upon  the  same  defence  by  answer,  he  would  clearly  (it  is  con- 
ceived) be  bound  to  give  a  full  answer  to  so  much  of  the  Bill  as  related 
to  the  plaintiff's  original  title ;  for  a  defence  by  answer  does  not,  even  for 
the  purposes  of  argument,  admit  any  of  the  Bill  to  be  true,  to  which  the 
admissions  in  the  answer  do  not  in  terms  apply.     Again  ;  in  the  case  be- 
fore suggested,  of  a  Bill  for  an  account,  the  amount  of  the  plaintiff's  de- 
mand would  be  part  of  the  '  plaintiff's  case.'    If  a  release  were  pleaded, 
the  plea  would  shut  out  all  actual  discovery,  even  an  answer  to  the  most 
simple  and  direct  questions  relevant  to  that  amount.    Now,  it  admits  not 
of  controversy,  that  if,  in  the  same  case,  the  defence  be  made  by  answer, 
the  plaifttiff  may,  by  apt  charges  in  his  Bill,  compel  the  defendant  to  an- 
swer specific  charges,  stating  or  showing  the  amount  of  the  plaintiff's  de- 
mand ;  and  it  is  equally  clear,  that  a  defendant,  who,  by  means  of  soeh 
specific  charges,  has  got  an  admission  with  which  he  is  satisfied,  may  take 
a  decree  at  the  hearing  of  the  cause  for  the  amount  appearing  by  the  an- 
swer to  be  due  to  him,  instead  of  going  to  an  account  before  the  Master. 
This  example  alone  is  sufiicient  to  prove,  that  the  plaintiff's  right  to  dis- 
covery, where  the  defence  is  by  answer,  attaches,  to  some  extent  at  least, 
upon  parts  of  the  Bill  which  a  demurrer  or  plea  might  wholly  cover.   The 
state  of  the  record  in  Adams  v.  Fisher  did  not  raise  this  question,  and  the 
language  of  the  judgment  appears  to  exclude  the  supposition,  that  the 
Lord  Chancellor  considered,  that  an  answer  could  have,  to  all  intents  and 

^  Campbell  v.  French,  1  Anst.  R.  58;  Cooper,  £q.  PI.  317. 
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the  practice  is,  when  such  a  reference  is  made  to  ex- 
tracts from   books  of  accounts,  to  have  those  parts, 

purposes,  the  effect  of  a  demurrer  or  plea.  '  Now  I  took  leave,'  said  the 
Loiil  Chancellor  (3  Mylne  &  Craig,  546),  '  to  ask  Mr.  Anderdon,  how 
far  he  carried  the  principle ;  and  he  very  properly  limits  it  within  its  trae 
bounds ;  that  is,  he  admits,  as  to  every  document  not  necessary  to  make 
out  the  plaintiff's  Equity,  that  the  plaintiff  is  not  entitled  to  see  it.  What- 
ever may  make  out  the  plaintiff's  title  he  may  have  a  right  to  see.  The 
documents  in  question,  however,  are  not  to  make  out  Adams's  title  to  have 
the  Bill  taxed,  and  the  production  of  them  could  not  possibly  aid  the  as- 
sertion of  the  £quity  which  Adams  has  asserted  by  his  Bill.^  The  sec* 
ond  course  above  suggested,  is  that,  which  the  author  had  considered  the 
rule  of  the  Court  prior  to  the  case  of  Adams  v.  Fisher,  but  which  that 
decision  haa  undoubtedly  displaced.  The  two  extreme  courses  of  practice 
above  suggested,  appear,  therefore,  to  be  excluded.  Before  adverting  to 
those  which  remain,  the  author  ventures  to  suggest  some  difficulties  in 
principle,  convenience,  and  authority,  which  may  be  experienced  in  up- 
holding the  decision  in  Adams  v.  Fisher,  and  by  reference  to  which  (if  the 
decision  itself  be  not  affected  by  them)  the  future  practice  of  the  Court 
must  in  a  great  degree  be  regulated.  First,  as  to  principle.  If  a  defend- 
ant, who  denies  a  plaintiff's  right  of  suit,  may,  as  in  Adams  v.  Fisher,  in- 
sist by  answer,  that  he  is  not  bound  to  give  discovery  upon  points  subor- 
dinate to  the  question  of  the  plaintiff's  title  (as  the  amount  of  his  demand), 
some  difficulty  may  reasonably  be  experienced  in  understanding,  how  de- 
murrers or  pleas,  barring  a  plaintiff's  right  of  suit,  should  in  practice  have 
obtained  a  place  among  pleadings  in  Equity.  A  defendant,  who  demurs, 
indeed,  may  have  the  benefit  of  every  objection,  which  is  apparent  upon 
the  face  of  the  Bill,  and  a  decision  in  favor  of  a  demurrer,  if  submitted  to 
by  the  plaintiff,  will  put  a  more  speedy  termination  to  a  suit,  than  a  de- 
fence by  answer.  But  this  possible  advantage  is  purchased  at  the  price  of 
a  premature  discussion  of  the  case,  of  which,  if  the  demurrer  should  be 
unsuccessful  upon  argument,  or  the  plaintiff  be  permitted  to  amend  his 
Bill,  or  if  he  should  file  a  new  Bill,  he  will  not  fail  to  take  advantage. 
The  injurious  consequences  of  such  discussions  have,  almost  universally, 
induced  counsel  of  the  greatest  experience  to  advise  against  the  practice 
of  demurring,  except  where  it  was  of  paramount  importance  to  the  de^ 
fendant  to  avoid  some  of  the  discovery  sought  by  the  Bill.  The  neces- 
sity for  demurring  could  never  have  existed,  if  a  defendant  could  by  an- 
swer be  protected  against  the  discovery,  which  the  demurrer  would  cover. 
A  plea,  which  raises  a  question  of  law  only,  is  in  the  same  predicament 
BB  a  demurrer.  A  plea,  however,  which  raises  a  question  of  fact,  is  open 
to  observations  of  a  graver  character,  which  would  necessarily  supersede 
its  use,  if  a  defendant  might  by  answer  protect  himself  against  discovery, 
save  that,  which  may  be  necessary  to  try  the  plea  itself.  If  the  defend- 
ant has  several  grounds  of  defence,  he  will  by  plea  lose  the  benefit  of  all, 
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which  the  defendant  swears  to  be  immaterial,  left  seal- 
ed up.^     And  although  papers,  specifically  referred  to, 


except  that  \vhich  his  plea  may  raise,  —  whereas  by  answer  be  may  hare 
the  benefit  of  them  all.  If  clrcumstaiices  exist,  as  in  the  case  pat  by 
Lord  Redesdale,  by  which  the  plaintiff's  right  to  relief  may  be  qualified, 
the  defendant,  by  pleading,  may  lose  the  benefit  of  those  qaalifyiog  cir- 
cumstances, which  an  answer  would  save.  And,  if  the  ground  of  defence 
be  single,  the  defendant  will  obtain  no  advantage  by  a  plea,  which  an  an- 
swer will  not  equally  afford  him,  but  will  subject  himself  to  the  disad- 
vantage of  a  premature  discussion  of  his  case,  which  has  already  been  ad- 
verted to.  Negative  pleas  were  (although  reluctantly)  admitted  in  Equity 
pleadings,  because,  without  such  a  mode  of  meeting  a  case,  the  defendant 
was  without  the  means  of  protecting  himself  against  discovery,  although 
he  should  deny  the  plaintiff's  right  of  suit,—  a  reason,  which  negatives 
the  supposition,  that  an  answer  could  have  performed  the  same  office.  'In 
the  cases,  which  have  most  frequently,  if  not  exclusively,  given  rise  to 
discussions  upon  the  point  decided  in  Adams  v,  Fisher,  the  discovery, 
against  which  the  defendant  has  sought  protection,  has  been  discovery 
relevant  only  to  the  amount  or  extent  of  the  plaintiff's  demand,  the  valid- 
ity of  the  demand  itself  being  denied  by  the  answer.  It  is  certainly  dif- 
ficult to  understand  the  principle,  which,  where  the  defence  is  by  answer, 
denies  the  plaintiff's  right  to  discovery  material  to  the  proof  of  the  amornit 
or  extent  of  his  demand.  If  the  plaintiff  may  ask  a  decree  at  the  hear- 
ing of  the  cause  for  payment  of  the  amount  admitted  by  the  answer  to  be 
due  to  him,  (Rowe  v.  Teed,  15  Ves.  .375,)  which  unquestionably  he  may 
do,  and  if,  for  the  purpose  of  getting  that  admission,  he  may  compel  the 
defendant  to  answer  specific  questions  applicable  only  to  the  amount  of 
his  demand,  (a  power  respecting  which  no  doubt  can  exist,)  upon  what 
principle  ^hall  he  be  denied  discovery,  which  may  be  necessary  to  enable 
him  to  suggest  those  questions  to  the  defendant,  by  means  of  which  alone 
he  can  obtain  the  admission,  upon  which  a  decree  for  immediate  payment 
of  his  demand  may  be  founded?  The  amount  of  the  plaintiff's  demand 
is  a  point  in  the  '  plaintiff's  case,'  upon  which  a  decree  may  be  made  at 
the  hearing.  The  admission  of  the  defendant  is  evidence,  upon  which  that 
decree  may  be  founded.  Discovery  from  the  defendant  as  to  the  account 
sought  by  the  Bill,  and  documents  in  his  possession  relevant  to  it,  are  ma- 
terial evidence,  by  which  the  requisite  admission  may  be  obtained.  Upon 
what  principle  can  a  plaintiff,  who  is  permitted  to  make  the  immediate 
payment  of  his  demand  the  subject  of  decree  at  the  hearing  of  the  cause, 
be  'deprived  of  any  legitimate  evidence  by  means  of  which  the  amount  of 
that  demand  may  be  established !  The  effect  of  denying  the  plaintiff  a 
right  to  such  discovery,  is  either  to  deprive  him  of  his  right  to  a  decree 
for  payment  at  the  hearing,  or  to  compel  him  to  take  that  decree  upon 

1  Campbell  v.  French,  1  Anst.  R.  56,  59;  Cooper,  Eq.  PI.  317. 
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and  admitted  to  be  in  the  defendant's  custody,  may  h6 
inspected  by  the  plaintiff  upon  an  order  of  the  Court, 
which  will  be  granted  in  such  case  for  that  purpose  ;* 
yet,  if  an  answer  only  admits  the  execution  of  an  in- 
strument, craving  leave  to  refer  to  it,  when  produced) 
it  is  not  a  sufficient  ground  to  apply  to  the  Court  for 
the  production  ;  such  an  answer  not  admitting,  that  it 
is  in  the  possession  or  power  of  the  defendant.^  So,  a 
qualified  submission  to  produce  a  deed,,  if  the  Court 
shall  require  it,  does  not  fix  the  defendant,  and  deprive 
him  of  the  discretion  of  the  Court,  as  to  the  propriety 
of.  the  production  of  it.*  The  effect  of  setting  forth 
the  contents  of  an  instrument  in  an  answer,  and  refer-' 
ring  to  the  instrument  for  the  truth  of  the  statement^ 


imperfect  evidence.  In  the  case  of  a  Bill  of  Discovery  in  aid  of  a  trial  at 
law,  where  the  judgment  npon  the  right  and  upon  the  amount  of  it,  are 
contemporaneous,  it  would  be  difficult,  if  not  impossible,  to  apply  the  rule^ 
Nor  is  this  the  only  difficulty  in  the  case.  The  question,  whether  a  de-* 
fendant,  who  defends  by  answer,  must  not  answer  *  throughout,'  is  capa-> 
ble  of  being  raised  in  one  way  only,  namely,  by  exceptions  to  his  answer. 
In  the  Court  of  Chancery,  this  question  aJways  goes  before  a  Master  in 
the  first  instance.  Now,  the  Court  never  has  allowed  the  Master  to  de^ 
cide,  how  far  a  point  suggested  by  the  answer  is  good  as  a  defence  to  the 
whole  or  part  of  a  Bill,  nor  could  it  with  propriety  do  so.  And,  accord-* 
ingly,  as  Lord  Eldon  has  pointedly  observed,  the  Master  is  under  a  neoes* 
sity  of  allowing  the  exceptions,  and  the  Court  is  afterwards  required  to  re* 
verse  the  Master's  judgment  without  being  in  a  position  to  say,  or  meaning 
to  say,  that  the  Master  was  wrong.  The  practice  in  the  Court  of  Excheq- 
uer differs  from  that  of  the  Court  of  Chancery  upon  the  point  last  advert'* 
ed  to.  In  the  Exchequer,  exceptions  to  an  answer  come  before  the  Court 
in  the  first  instance)  but  even  in  that  Court,  authority  has  by  no  means 
recognized,  to  the  full  extent,  the  practice  which  the  case  of  Adams  v. 
Fisher,  if  followed  up,  must  establish."  Wigram  on  Discov.  §  153- 161| 
p.  89-98,  2d  edit.  1840.  See  also  the  comments  of  Mr.  Wigram  on 
Neate  v.  Latimer,  Wigram  on  Discov.  §  318-315,  p.  227-237;.  Id. 
^  437-440,  p.  352-362,  2d  edit.  1840;  Ante,  ^  572  and  note. 

1  Cooper,  £q.  PI.  317;  Gardiner  v.  Mason,  4  Bro.  Ch.  R.  479. 

»  Cooper,  Eq.  PI.  317,  318 ;  Darwin  v.  Clarke,  18  Ves.  168. 

3  Cooper,  Eq.  PI.  317,  318 ;  Atkyns  v.  Wright,  14  Ves.  211, 213. 
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in  effect,  makes  the  instrument  part  of  the  answer.^ 
But  it  is  very  different,  if  a  defendant  only  mentioDS 
the  existence  of  a  deed  in  his  custody,  which  destroys 
the  plaintiff's  claim,  (as  a  release,)  without  going  on  in 
the  answer  to  describe  it,  or  offering  to  produce  it ;  for, 
in  such  a  case,  the  Court  will  not  order  the  production »' 

^  860,  a.  If  a  defendant  is  called  upon  to  set  out  a 
deed  or  other  instrument,  which  he  is  bound  to  produce, 
in  the  words  and  figures  thereof,  he  should  do  so,  m 
give  some  reason  for  not  complying  with  the  requi- 
sition ;  he  may,  however,  avoid  this  by  admitting,  that 
he  has  the  deed,  &c.,  in  his  possession,  and  offering  to 
give  the  plaintiff  a  copy  of  it.  And  it  is  always  a  proper 
precaution,  where  a  defendant  sets  out  any  deed  or 
other  instrument  in  his  answer,  whether  in  luec  verboy 
or  by  way  of  recital,  to  crave  leave  to  refer  to  it,  as, 
by  so  doing,  the  defendant  makes  it  a  part  of  his  an* 
swer,  and  relieves  himself  from  any  charge  in  case  it 
should  be  erroneously  set  out.' 

^861.  An  answer  may  either  contain  matter,  which 
is  scandalous ;  or  it  may  contain  matter,  which  is  im- 
pertinent ;  or  it  may  be  objectionable  on  the  ground 
of  insufficiency,  in  not  answering  fully  the  statements 
and  allegations  of  the  Bill.^ 

^  862.  And,  first,  as  to  scandal  in  the  answer.  If 
an  answer  goes  out  of  the  Bill  to  state  any  thing  scan- 
dalous or  improper,  the  scandal  will  be  expunged  by 
order  of  Court.*  Thus,  where  it  was  about  bartering 
for  boroughs,  it  was  ordered  to  be  taken  off  the  file, 
So,  if  any  matter,  not  material  to  the  defendant's  case. 


J  Cooper,  Eq.  PI.  317,  318. 

3  Ibid. 

3  3  Daniell,  Ch.  Pr.  359. 

*  Cooper,  Eq.  PI.  318;  Com.  Dig.  Chancery,  K.  2. 

^  Cooper,  Eq.  PI.  318;  Mitf.  Eq.  Pi.  by  Jeremy,  313. 
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is  stated,  it  will  be  deemed  impertinent ;  and  such  mat- 
ter, upon  application  to  the  Court,  may  also  be  ex- 
punged.^ But,  as  in  a  Bill,  so  in  an  answer,  nothing 
relevant  can  be  deemed  scandalous.  It  is  not  the  na- 
ture of  the  matter  in  an  answer,  which  makes  it  scan« 
dalous ;  for,  if  the  matter  is  relevant,  according  to  the 
case  made  by  the  Bill,  whatever  may  be  the  nature 
of  such  matter,  it  is  not  scandalous ;  and  it  may  have 
an  influence  upon  the  decision  of  the  suit,  notwith- 
standing the  nature  of  it.^  Even  though  the  matter 
is  in  substance  proper  for  the  schedule ;  yet  the  mode 
of  expression  may  constitute  scandal.  As  where  the 
relator  was  a  clergyman,  and  the  defendant,  in  a  sche- 
dule of  accounts,  made  a  charge  for  a  sum  of  money 
paid  by  him  for  an  order  of  filiation  of  a  bastard  child 
made  upon  the  plaintiff;  the  Court  held,  on  an  excep- 
tion to  the  Master's  report,  that,  although  the  defend- 
ant might  possibly  be  entitled  to  such  a  charge  in  an 
account ;  yet  that  the  mode  of  bringing  it  forward,  and 
stating  it,  was  intended  to  drive  the  plaintiff  out  of  his 
parish;  and  it  allowed  the  exception  accordingly.' 
§  863.  Secondly ;  As  to  impertinence  in  an  an- 
swer. If  an  answer  goes  out  of  the  Bill  to  state  some 
matter  not  material  to  the  defendant's  case,  it  will  be 
deemed  impertinent,  and  the  matter,  upon  application 
to  the  Court,  will  be  expunged.*  So,  as  we  have  al- 
ready seen,  it  is  impertinence,  where  the  pleading  is 
stuffed  with  long  recitals,  or  with  long  unnecessary  di- 
gressions, or  where  a  deed  is  stated,  which  is  not 
prayed  to  be  set  forth.^     So,  such  objectionable  mat- 

i  Ibid. 

s  Ibid. 

3  Cooper,  Eq.  PL  318,  319;  Milf.  Eq.  PI.  by  Jeremy,  313-315. 

*  Milf.  Eq.  PI.  by  Jeremy,  313. 

5  Ante,  §  266,  267. 
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ter  may  be  oontained  in  a  schedule ;  as,  if  a  defend* 
ant  sets  forth  a  long  account,  where  the  Bill  does  not 
pray,  that  an  account  may  be  set  forth,^  So,  where  a 
Bill  called  upon  the  defendant,  a  solicitor,  to  set  forth, 
bow  he  computed,  and  made  out  his  demand  upon  the 
plaintiff,  with  all  the  particulars  relating  thereto,  and 
contained  interrogatories  pointed  to  particular  items, 
and  a  minute  comparison  of  two  bills  of  costs,  which  had 
been  delivered ;  the  Court  held  a  schedule  to  an  answer, 
containing  at  full  length  a  Bill  of  costs  and  observa- 
tions, with  reference  to  a  bill  formerly  delivered  for 
the  same  business,  impertinent;  because  th^  defend- 
ant, by  referring  to  the  bills  delivered,  would  have 
fully  answered  all  that  interrogatory.^  Irrelevant  mat- 
ter is  of  course  impertinent  in  an  answer,  as  it  would 
be  in  a  Bill.  But  matter  is  not  impertinent,  if  it  is 
material,  and  properly  arises  in  the  events,  which  have 
occurred  before  or  after  the  filing  of  the  Bill,  although 
not  charged  in  the  Bill  or  any  supplement  thereto. 
Thus,  for  eicample,  if  the  plaintiff  dies,  and  a  Bill  of 
Revivor  is  brought,  and  in  the  interval  the  defendant 
has  become  bankrupt,  he  may  allege  that  fact  in  his 
answer,  although  he  admits  the  facts,  which  entitle  to 
a  revivor.^ 

^  864.  Thirdly ;  As  to  insufficiency  in  an  answer. 
If  a  plaintiff  conceives  an  answer  to  be  insufficient,  he 
may  take  exceptions  to  such  answer,  which  exceptions 
are  always  in  writing,  stating  the  parts  of  the  Bill, 
which  the  plaintiff  alleges  are  not  answered,  and 
praying  that  the  defendent  may  in  such  respects  put  in 
a  further  and  full  answer  to  the  Bill.^     Exceptions 

A  Cooper,  Eq.  PL  318;  Mitf.  Eq.  PL  by  Jeremy,  313. 
9  Cooper,  Eq.  PL  318,  319 ;  Milf.  Eq.  PL  by  Jeremy,  313-315 
5  Langley  r.  Fisher,  10  Sim.  R.  345 ;  Ante,  §  739.    Post,  §  868,  a, 
4  Ibid. 
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must  be  signed  by  counsel,  and  are  then  delivered  to 
the  proper  officer.*  This  must  be  done  within  a  lim- 
ited time,  according  to  the  course  of  the  Court,  although, 
upon  application,  further  time  will  be  allowed  for  the 
purpose  within  certain  restrictions.*  If  there  are  two 
or  more  defendants  to  a  Bill,  and  the  defendants  an- 
swer separately,  separate  exceptions  must  be  taken  to 
each  answer.'  But  exceptions  to  a  joint  answer  may 
he  allowed  as  to  one  defendant  onlv.  Care  must  be 
taken  in  drawing  exceptions,  that  all  the  points  of  in- 
sufficiency are  stated ;  for,  after  the  answer  to  the  ex- 
ceptions, the  plaintiff  cannot  add  to  his  exceptions.* 


I  Mitf.  Eq.  PI.  by  Jeremy,  316. 

«  Cooper,  Eq.  PL  318,  319;  Mitf.  Eq.  PI.  by  Jeremy,  313-315. 

3  Cooper,  Eq.  PI.  319,  320;  Mitf.  Eq.  PI.  by  Jeremy,  315-317. 

*  Mr.  Daniell,  on  this  subject  has  made  the  following  important  practical 
remarks.  *'  Exceptions  to  an  answer  for  insufficiency  must  be  in  writing, 
and  care  mast  be  taken  in  framing  them,  that  they  are  properly  entitled, 
otherwise  they  will  be  suppressed  or  taken  off  the  file  for  irregularity. 
Thus,  where,  exceptions  having  been  allowed  to  an  answer,  the  plaintiff 
obtained  the  usual  order,  '  that  he  might  be  at  liberty  to  amend  his  Bill, 
and  that  the  defendant  might  answer  the  amendments  and  exceptions  at 
the  same  time>'  and  amended  his  Bill,  whereupon  the  defendant  put  in  a 
second  answer,  upon  which  the  plaintiff  took  exceptions  to  the  second  an- 
swer, and  entitled  them  '  Exceptions  to  the  further  answer  to  the  original 
Bill  and  to  the  answer  to  the  amended  Bill,'  the  exceptions  were  held  to 
be  irregularly  entitled,  and  ordered  to  be  taken  off  the  file,  because 
new  exceptions  cannot  be  ti^ken  to  a  further  answer  to  an  original  Bill. 
Formerly,  exceptions  for  insufficiency  appear  to  have  set  forth  the  tenor 
or  scope  of  the  Bill,  and  the  substance  of  the  answer,  and  then  to  have 
proceeded  to  point  out  particularly  the  points,  in  which  the  answer  was 
considered  defective ;  but,  according  to  the  modern  practice,  the  tenor  of 
the  Bill  and  substance  of  the  answer  are  omitted,  and  the  plaintiff  pro- 
ceeds at  once  to  point  out  specifically  the  parts  of  the  Bill  or  the  inter- 
rogatories, which  are  unanswered,  by  separate  exceptions,  applicable  to 
each  part.  This  is  in  compliance  with  Lord  Bacon's  Orders,  which  direct 
that  '  no  reference  shall  be  made  for  insufficiency  of  an  answer,  without 
showing  some  particular  pomt  of  the  defect,  and  not  upon  surmise  of  in-i 
sufficiency  in  general.'  And  it  has  been  held,  that  where  a  plaintiff  com-> 
plains,  that  a  particular  interrogatory,  in  his  Bill  has  not  been  answered, 
he  must  state  the  interrogatory  in  the  terms  of  it,  and  not  throw  upon  the 
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But,  upon  a  clear  mistake,  as  where  the  plaintiflf  sent  to 
his  counsel  the  wrong  draft  of  the  Bill,  or  where  there 
were  two  causes,  and  die  exceptions  were  taken  from 
one  Bill,  instead  of  the  other,  the  Court  having  per- 
mitted an  amendment  to  be  made  of  the  excep- 
tions.^ 
^  865.  If  a  defendant  conceives  his  answer  to  be 


Coart  the  trouble  of  determining  whether  the  expressions  of  Uie 
tions  are  to  be  reconciled  with  the  interrogatory.  Where,  howeTCi,  aa 
exception  did  not  follow  the  words  of  the  interrogatory,  but  the  defend- 
ant had  suboiitted  to  answer,  and  put  in  a  further  answer,  which  was 
referred  upon  the  same  exceptions,  it  was  considered  that  he  came  too 
late  with  his  objection  to  the  form  of  the  exceptions.  And  ao,  where 
a  plaintiff,  in  his  exceptions,  went  beyond  the  allegations  in  the  BiH, 
and  upon  a  reference,  the  Master  reported  the  answer  insufficient,  where- 
upon the  defendant  submitted  to  the  report,  and  put  in  a  further  an- 
swer, which  the  Master  also  reported  insufficient,  the  defendant,  opoa 
exceptions  to  the  second  report,  was  held  to  have  precluded  himself, 
by  putting  in  a  further  answer,  from  objecting  to  the  form  of  the  exr 
ceptions.  He  ought  to  have  excepted  to  the  first  report.  It  has  beea 
before  stated,  that  in  oases  of  exceptions  for  impertinence,  one  excep- 
tion cannot  be  partially  allowed ;  and  that,  therefore,  if  part  of  an  ex* 
ception  be  good,  and  the  rest  bad,  the  whole  exception  must  be  owet* 
ruled.  This,  however,  is  not  the  case  with  regard  to  exceptions  for 
insufficiency,  which  may  be  allowed  in  part  a,nd  overruled  as  to  part. 
Care  must  be  taken,  in  drawing  exceptions,  that  no  mistakes  happen  there- 
in, for  ailer  they  have  been  delivered  no  new  exception  can  regularly 
be  added.  Cases,  however,  have  occurred,  where  the  amendment  of  ex- 
ceptions has  been  permitted  on  the  ground  of  mistake ;  tib  where  the  plain- 
tiff's solicitor,  for  the  purpose  of  instructing  his  counsel  in  drawing  the 
exceptions,  sent  him,  by  mistake,  the  original  draft  of  the  Bill,  instead  of 
another  diafl  from  which  the  Bill  was  engrossed,  which  differed  materially, 
and  the  mistake  was  not  discovered  till  it  was  too  late  to  rectify  it.  In 
Northcote  «.  Northcote,  1  Dick.  K.  22,  it  is  stated,  that  liberty  was 
given  to  amend  exceptions  after  arguing  them;  it  does  not,  however, 
appear  upon  what  ground  such  liberty  was  given.  Exceptions  for  in- 
sufficiency, as  well  as  those  for  impertinence,  must  have  the  signature  of 
counsel,  although  there  is  no  positive  order  requiring  it,  and  a  set  of  such 
exceptions,  not  signed  by  counsel,  were  for  that  reason  taken  off  the  file, 
although  the  defendant  had  taken  an  office  copy  of  them,  and  the  plain- 
tiff had  obtained  an  order  of  reference."  2  Daniell,  Ch.  Pr.,  ch.  15,  $  8,  p. 
305-307. 
1  Cooper,  Eq.  Pi.  319,  320;  Mitf.  Eq.  PI.  by  Jeremy,  315-317. 
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sufficient,  or  if,  for  any  other  reason,  he  does  not  submit 
to  answer  the  matter  contained  in*the  exceptions,  one 
of  the  Masters  of  the  Court  is  directed  to  look  into 
the  Bill,  the  answer,  and  the  exceptions,  and  to  certi- 
fy, whether  the  answer  is  sufficient  in  the  points  ex« 
cepted  to,  or  not.^  If  the  Master  reports  the  answer 
insufficient  in  any  of  the  points  excepted  to,  the  de- 
fendant must  answer  again  to  those  parts  of  the  Bill, 
in  which  the  Master  conceives  the  answer  to  be  in- 
sufficient ;  unless,  by  excepting  to  the  Master's  report, 
the  defendant  brings  the  matter  before  the  Court,  and 
there  obtains  a  different  judgment.'  But  if  a  defend- 
ant has  insisted  on  any  matter,  as  a  reason  for  not 
answering,  although  he  does  not  except  to  the  Master's 
report;  yet  be  is  not  absolutely  precluded  from  insist- 
ing on  the  same  matter  in  a  second  answer,  and 
taking  the  opinion  of  the  Court,  whether  he  ought  to 
be  compelled  to  answer  further  to  that  point,  or  not.' 
If,  after  the  plaintiff  has  taken  exceptions,  he  obtains 
the  usual  order  to  amend  his  Bill,  and  that  the  defend- 
ant may  answer  the  exceptions  and  amendments  to- 
gether, he  cannot  afterwards  take  a  new  exception,  as 
to  any  thing  in  the  original  Bill.  But  he  must  go  be- 
fore the  Master  upon  the  old  exceptions,  as  they  ap- 
ply to  the  original  Bill,  and  upon  the  new  exceptions, 
as  to  the  new  matter  introduced  by. the  amendments; 
which,  however,  the  Master  may  consider  with  refer- 
ence to  such  parts  of  the  original  Bill,  as  apply  to 
them.^ 

^  866.  Where  a  defendant  demurs  to  any  part  of 
the  discovery  sought  by  a  Bill,  and  answers  likewise, 

1  n>id. 

a  Ibid. 
3  Ibid. 
*  Cooper  Eq.  PI.  390,  331 ;  Mitf.  Eq  PI.  by  Jeremy,  316,  317. 
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the  plaintiff  cannot  take  exceptions  to  the  answer  be- 
fore the  demurrer  has  been  argued.^  If  he  does,  it 
will  have  the  effect  of  admitting  the  validity  of  the  de- 
murrer ;  the  foundation  of  which  rule  seems  to  be,  that 
it  is  impossible  to  determine,  whether  the  answer  is 
sufficient  or  not,  unless  the  demurrer  is  admitted  to  be 
good.'  But  a  plaintiff  has  been  permitted  in  such  case 
to  withdraw  the  exceptions,  paying  the  costs,  without 
prejudice  to  filing  exceptions,  if  the  demurrer  should 
be  allowed.^  It  is  the  same,  where  the  defendant 
pleads  to  part  of  the  discovery,  and  answers  likewise.^ 
But  if  a  demurrer  or  a  plea  is  only  to  the  relief  prayed 
by  the  Bill,  and  not  to  any  part  of  the  discovery,  the 
plaintiff  may  take  exceptions  to  the  answer  before  the 
demurrer  or  the  plea  is  argued.'^  If  a  plea  or  a  de- 
murrer is  filed  without  any  answer,  and  is  overruled, 
the  plaintiff  need  not  take  exceptions;  but  the  de- 
fendant must  answer  the  whole  Bill,  as  if  no  defence 
had  been  made.  But  if  a  plea  or  a  demurrer  is  ac- 
companied by  an  answer  to  a  single  fact,  even  to  the 
denial  of  combination,  and  the  plea  or  the  demurrer  is 
overruled,  the  plaintiff  must  except  to  the  answer,  as 
insufficient.® 

^  867.  Scandal  and  impertinence  in  an  answer 
must  be  disposed  of,  before  its  sufficiency  can  be  con- 
sidered.^ A  reference,  therefore,  of  a  defendant's  an- 
swer for  impertinence  is  good  cause  against  dissolving 
an  injunction,  which  the  plaintiff  has  obtained.*     A 

1  Cooper,  Eq.  Pi.  330, 331 ;  Mitf.  £q.  PI.  by  Jeremy,  316,  317. 

9  Ibid. 

'Ibid. 

4  Ibid. 

«  Ibid. 

6  Cooper,  £q.  Pi.  331 ;  Mitf.  Eq.  PI.  by  Jeremy,  317. 

7  Cooper,  Eq.  PI.  331,  333. 

8  Ibid. 
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reference  of  an  answer  for  impertinence  is  waived  by 
a  subsequent  reference  for  insufficiency.^  After  a  ref- 
erence for  insufficiency,  an  answer  cannot  be  referred 
for  impertinence ;  but  it  may  for  scandal.^  Not  only 
the  plaintiff,  but  any  of  the  defendants,  may  refer  an 
answer  of  another  defendant  for  scandal  against  them.^ 
But  after  a  replication  has  been  filed  by  the  plaintiff  to 
an  answer,  he  cannot,  in  general,  either  refer  it  for 
impertinence,  or  take  exceptions  on  the  ground  of 
its  insufficiency.* 

^  868.  A  further  answer  is  in  every  respect  similar 
to,  and,  indeed,  is  considered  as  forming  part  of,  the 
first  answer.^  So,  an  answer  to  an  amended  Bill  is 
considered  as  part  of  the  answer  to  the  original  Bill.® 
Therefore,  if  the  defendant  in  a  further  answer,  or  in 
an  answer  to  an  amended  Bill,  repeats  any  thing  con- 
tained in  a  former  answer,  the  repetition,  unless  it 
varies  the  defence  in  point  of  substance,  or  is  other- 
wise necessary,  or  expedient,  will  be  considered  as. 
impertinent.''  And  if,  upon  reference  to  a  Master, 
soch  parts  of  the  answer  are  reported  to  be  imperti- 
nent, they  will  be  struck  out  as  such,  with  costs, 
which  in  strictness  are  to  be  paid  by  the  counsel,  who 
signed  the  answer.® 

^  868,  a.  Hitherto  we  have  been  principally  consid- 
ering answers  to  original  Bills.  But  similar  considera- 
tions will  generally  apply  to  answers  to  supplemental 


1  Cooper,  Eq.  PI.  321,  322. 
9  Ibid. 

3  Ibid. 

4  Ibid. 

5  Ibid. ;  Mitf.  Eq.  PL  by  Jeremy,  318. 
«  Ibid. 

7  Mitf.  Eq.  PI.  by  Jeremy,  318;  Cooper,  Eq.  PI.  322;  Smith  v,  Serle, 
14  Yes.  415. 

8  Ibid. 
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Bills.  In  cases  of  Bills  of  Revivor,  the  simple  fact  of 
the  title  to  revive  is  ordinarily  that  alone,  which  enters 
into  the  answer.  As,  for  example,  if  the  plaintiff  dies, 
the  fact  of  his  death  is  that,  which  ordinarily  is  either 
admitted  or  denied  in  the  answer.  But  in  cases  of  Bills 
of  Revivor,  (and  probably  the  same  rule  applies  to  sup- 
plemental Bills,)  if  any  new  event  has  occurred,  which 
changes  the  predicament  of  the  defendant,  as  to  his 
rights  or  title  in  the  suit,  he  may  by  his  answer  not 
only  answer  the  facts  charged  in  the  Bill  of  Revivor  or 
supplement,  but  also  state  such  facts  or  events  as 
change  his  own  position  in  the  suit.  Thus,  for  exam- 
ple, the  defendant  to  a  Bill  of  Revivor  may  answer 
not  only  admitting  the  fact  which  entitles  the  plaintiff 
to  revive  ;  but  that  since  then  he  has  himself  become  a 
bankrupt.^ 

^  868,  b.  Upon  a  somewhat  similar  ground,  where 
a  Bill  required  a  defendant  to  answer  as  to  his  knowl- 
edge, remembrance,  information,  and  belief  of  certain 
facts  charged  in  the  Bill,  and  the  defendant  in  his 
answer  stated,  that  he  had  no  knowledge,  information, 
and  belief,  that  the  facts  stated  were  not  true  ;  upon 
an  exception  taken  that  the  defendant  had  not  said 
whether  he  believed  them  to  be  true,  it  was  held,  that 
the  exception  was  well  taken  ;  for  his  belief  might  be 
material  in  the  case.^ 


1  Langley  v.  Fisher,  10  Sim.  R.  345  ;  Ante,  $  863. 

3  Ante,  §  855,  a, ;  Brooks  t^.  Byam,  1  Story,  R.  296,  301.  To  thiscase 
the  Court  said  ;  *'  Nothing  is  more  clear  in  principle,  than  the  rule,  that  in 
the  case  of  an  interrogatory,  pertinent  to  a  charge  in  the  Bill,  requiring  the 
defendant  to  answer  it  '  as  to  his  knowledge,  remembrance,  information, 
and  belief,'  (which  is  the  usual  formulary,)  it  is  not  sufficient  for  the  de- 
fendant to  answer  as  to  his  knowledge ;  but  he  must  answer  also,  as  to  his 
information  and  belief.  The  plain  reason  id,  that  the  admission  may  be  of 
use  to  the  plaintiff  as.  proof,  if  the  defendant  should  answer  as  to  his  belief 
in  the  affirmative ,  without  qualification .   Thus,  although  a  defendant  should 
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^  869.  In  the  next  place,  let  us  proceed  to  the  con- 
sideration of  the  form  of  an  answer.     An  answer  al- 


Btate,  that  he  has  no  knowledge  of  the  fact  charged,  if  he  should  also 
state,  that  he  has  been  informed  and  belieyes  it  to  be  true,  or  simply,  that 
he  believes  it  to  be  true,  without  adding  any  qualification  thereto,  such  as 
that  he  does  not  know  it  of  his  own  knowledge  to  be  so,  and  therefore,  he 
does  not  admit  the  same,  it  would  be  taken  by  the  Court,  as  a  fact  admit- 
ted or  proved ;  for  the  rule  in  Equity  generally  (although  not  universally) 
is,  that  what  the  defendant  believes,  the  Court  will  believe.  The  rule 
might,  perhaps,  be  more  exactly  stated,  as  to  its  real  foundation,  by  say- 
ing, that  whatever  allegation  of  fact  the  defendant  does  not  choose  directly 
te  deny,  but  states  his  belief  thereof,  amounts  to  an  admission  on  his 
part  of  its  truth,  or,  that  he  does  not  mean  to  put  it  in  issue,  as  a  matter 
of  controversy  in  the  cause.  But  a  mere  statement  by  the  defendant  in 
his  answer,  that  he  has  no  knowledge,  that  the  fact  is,  as  stated,  without 
any  answer,  as  to  his  belief  concerning  it,  will  not  be  such  an  admission, 
as  can  be  received  as  evidence  of  the  fact.  Such  an  answer  is  insuffi- 
cient ;  and,  therefore,  the  defect  properly  constitutes  a  matter  of  exception 
thereto,  since  it  deprives  the  plaintiff  of  the  benefit  of  an  admission  to 
which  he  is  justly  entitled.  However,  Courts  of  Equity  do  not,  in  this 
respect,  act  with  rigid  and  technical  exactness,  as  to  the  manner,  in  which 
the  defendant  states  his  belief,  or  disbelief,  if  it  can  be  fairly  gathered 
firom  the  whole  of  that  part  of  the  answer,  what  is,  according  to  the  inten- 
tion of  the  defendant,  the  fair  result  of  its  allegations.  It  is  obvious,  that 
in  answers  as  to  the  information  and  belief  of  the  defendant,  there  may 
be,  and  indeed  ordinarily  will  be,  partial  admissions  and  partial  denials,  of 
every  shade  and  character,  some  of  which  may  be  delivered  in  terms  of 
great  ambiguity  and  uncertainty,  and  some  mixed  up  with  various  quali- 
fications and  attendant  ciTCumstanoes.  No  general  rule,  therefore,  cap  be 
laid  down,  which  will  govern  all  the  different  classes  of  cases,  which  may 
thus  arise,  as  to  the  sufficiency  or  insufficiency  of  an  answer  in  this  re- 
spect. A  man  may  have  an  undoubting  belief  of  a  fact,  or  he  may  dis- 
believe its  existence,  or  he  may  believe  it  highly  probable,  or  merely 
probable,  or  the  contrary,  or  he  may  have  no  belief  whatsoever,  as  to  it. 
In  each  of  these  cases,  he  is  bound  to  answer  conscientiously,  as  to  the 
state  of  his  mind,  in  the  matter  of  his  belief;  and  if  he  does,  that  is  all, 
which  a  Court  of  Equity  will  require  of  him.  If  a  man  truly  states,  that 
he  cannot  form  any  belief  at  all  respecting  the  truth  of  the  fact  or  infor- 
mation, that  is  sufficient,  and  it  puts  the  plaintiff  upon  proof  of  it.  If,  on 
the  other  hand,  the  defendant  should  state,  (as  m  the  present  case  the 
defendant  does  in  effect  state,)  that  he  *<  has  no  knowledge,  information, 
or  belief,  that  the  feust  or  information  inquired  about,  is  not  true,"  or  if  he 
states  (as  in  the  present  case),  that  he  has  been  informed  by  a  party,  and 
verily  believes,  that  such  party  did  not  possess  any  knowledge,  informa- 
tion, or  belief  of  the  fact,  which  the  interrogatory  points  out ;  in  each  of 
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ways  begins  with  its  title,  specifying  of  which  of  the 
defendants  it  is  the  answer,  and  the  names  of  the 
plaintiflFs  in  the  cause,  in  which  it  is  filed  as  an  answer.* 
Two  or  more  persons  may  join  in  the  same  answer, 
and  where  their  interests  are  the  same,  and  they  appear 
by  the  same  solicitor,  they  ought  to  do  so,  unless  some 
good  reason  exists  for  their  answer  separately;  few 
otherwise  the  nonjoinder  may  afiect  them  in  the  matter 
of  the  costs  at  the  final  hearing.^  It  may  therefore 
be  stated,  as  a  general  rule,  that  the  defendants  should 


these  caees,  it  seems  to  me,  that  the  answer,  if  expressive  of  the  true 
state  of  mind  of  the  defendant,  mi^ht,  at  least  for  some  purposes,  be  held 
sufficient.  But,  then,  if  such  language  were  unaccompanied  by  any  other 
qualifications,  or  explanations,  I  should  understand,  that  the  defendant  did 
mean  to  assert  his  belief  of  the  truth  of  the  information  or  statement  of 
fact,  because,  if  he  had  no  knowledge,  information,  or  belief,  that  it  is 
not  true,  he  must  be  presumed  to  give  credit  to  it ;  and  if  he  did  not  intend 
80  to  be  understood,  it  would  be  his  duty  to  say  in  express  tenns,  that 
he  had  no  belief  about  the  matter;  and  he  ought  not  to  be  allowed  to 
shelter  himself  behind  equivocal,  or  evasive,  or  doubtful  terms,  and  there- 
by to  mislead  the  plaintiff  to  his  injury.  And  this  leads  me  to  remark, 
and  it  is  the  real  and  only  point  of  difficulty,  which  I  have  felt  upon  the 
exception,  whether,  although  the  plaintiff  may  agree  to  take  and  aeoept 
such  an  admission,  interpreting  it  as  affirmative  of  the  defendant's  belief, 
if  in  that  sense  it  would  be  beneficial  to  himself,  he  is  positively  bound  to 
receive  it,  when  it  is  clearly  susceptible  of  a  diffisrent,  or  even  of  an  op- 
posite interpretation,  which  may  affect  the  nature  and  extent  of  his  proo& 
at  the  hearing  of  the  cause.  Upon  full  reflection,  I  think,  that  he  is  not 
positively  bound  to  receive  it,  although  certainly  I  should  interpret  it  as 
an  affirmative,  if  it  would  be  favorable  to  the  plaintiff;  but  he  has  a  right  to 
require,  that  the  defendant  should  state  in  direct  terms,  or,  at  least,  in 
unequivocal  terms,  either  that  he  does  believe,  or  that  he  does  not  believe 
the  matter  inquired  of,  or  that  he  cannot  form  any  belief,  or  has  not  any 
belief  concerning  the  matter,  and  according  as  the  answer  shall  be  the 
one  way  or  the  other,  that  he  calls  upon  the  plaintiff  for  proof  thereof,  or 
be  admite  it,  or  he  waives  any  controversy  about  it."  9  Daniell,  Ch.  Pr. 
257,  402 ;  Gresley  on  Evid.  19, 20;  Potter  «.  Potter,  1  Ves.  274;  Cooth 
V.  Jackson,  6  Yes.  37,  38  ;  Ante,  §  854. 

1  Cooper,  Eq.  PI.  323;  Mitf.  £q.  Pi.  by  Jeremy,  313,  314;  Griffith  v. 
Wood,  11  Ves.  62. 

A  2  Daniell,  Ch.  Pr.,  ck.  15,  ^  2,  p.  265,  266 ;  Van  Sandau  v.  Moore,  1 
Rnss.  R.  441. 
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answer  jointly,  unless  their  titles  are  different ;  although 
upon  Bills  by  rectors  and  vicars  for  tithes,  it  has  been 
allowed  to  the  defendants  to  split  their  titles  in  their 
defence.^  An  answer,  purporting  to  be  the  joint  answer 
of  five  defendants,  cannot  be  sworn  to  as  the  answer 
of  three  only ;  but  it  ought  to  be  amended.'  An 
answer,  misnaming  the  plaintiff,  is  considered  as  no 
answer,  and  the  defendant  therefore  is  not  bound  by  it. 
If  there  is  an  immaterial  mistake  in  a  name,  the  an- 
swer may  be  taken  off  the  file,  and  resworn.*  But 
where  there  is  a  misnomer  of  the  plaintiff  in  the  cause, 
and  a  proper  answer  is  afterwards  put  in,  the  first  an- 
swer will  be  ordered  to  be  taken  off  the  file,  by  the 
description  of  a  paper  writing,  purporting  to  be  an 
answer.* 

§  870.  An  answer  is  headed  by  a  title,  "The  answer 
of  A.  B.,  the  defendant,  to  the  Bill  of  complaint  of 
C.  D.,  the  complainant."*  After  the  title  of  the  an- 
swer, it  proceeds  to  reserve  to  the  defendant  all  advan-' 
tages,  which  might  be  taken  by  exception  to  the  Bill ; 
a  form,  which  is  probably  intended  to  prevent  a  con- 
clusion, that  the  defendant,  having  submitted  to  an- 
swer the  Bill,  admits  every  thing,  which  by  his  answer 
he  does  not  expressly  controvert,  and  especially  such 
matters,  as  he  might  have  objected  to  by  demurrer  or 
by  plea.*^  It  will  not,  however,  in  general,  have  that 
effect,  as  has  been  already  mentioned.''   The  substance 

1  Cooper,  Eq.  PI.  323;  Mitf.  Eq.  PI.  by  Jeremy,  313,  314;  Griffith  r. 
Wood,  11  Ves.  62. 

2  Ibid. 
8  Ibid. 
4  Ibid. 

«  2  Daniell,  Ch.  Pr.,  ch.  15,  §  2,  p.  266. 

«  Cooper,  Eq.  PI.  323;  Mitf.  Eq.  Pi.  by  Jeremy,  313,  314;  Griffith 
r.  Wood,  11  Ves.  62;  Post,  §  872. 
7  Ibid ;  Ante,  $  694. 
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of  the  answer,  according  to  the  defendant's  knowledge, 
remembrance,  information,  and  belief,  then  follows,  in 
which  the  matter  of  the  Bill,  with  the  interrogatories 
founded  thereon,  are  answered,  one  after  the  other,  tp- 
gether  with  such  additional  matter,  as  the  defendant 
thinks  necessary  to  bring  forward  in  his  defence,  either 
for  the  purpose  of  qualiiying,  or  of  adding  to,  the  case 
made  by  the  Bill,  or  of  stating  a  new  case  on  his  own 
behalf.*  This  is  followed  by  a  general  traverse  or  de- 
nial of  all  the  unlawful  combination  charged  in  the 
Bill,  and  of  all  other  matters  therein  contained.' 
Where,  however,  such  a  general  traverse  is  omitted  at 
the  end  of  an  answer,  it  has  been  held,  that  the  an- 
swer, notwithstanding,  is  good ;  and  it  is  not  to  be 
suppressed  as  improper.^  This  general  traverse  was 
first  introduced  in  ancient  times,  when  the  defendant 
used  only  to  set  forth  his  case  in  the  answer,  without 
answering  every  clause  in  the  Bill ;  and  for  this  reason, 
it  became  the  practice  for  the  defendant  to  add,  at  the 
end  of  the  answer,  this  general  traverse.  But,  although 
it  is  the  practice  now  to  answer  every  clause  in  the 
Bill,  and  a  general  traverse  therefore  seems  imperti- 
nent, and  has  been  held  to  be  unnecessary ;  yet  this 
formulary  is  still  continued  in  answers.^ 

§  871.  The  answer  of  an  infant  being  expressed  to 
be  made  by  his  guardian,  the  general  reservation  at  the 
beginning,  the  denial  of  combination,  together  with 
the  general  traverse  at  the  conclusion,  common  to  all 
other  answers,  are  omitted.^  The  reason  of  this  is, 
that  an  infant  is  entitled  to  every  benefit,  which  can 

1  Cooper,  Eq.  PI.  323-335;  Mitf.  Eq.  PI.  by  Jeremy,  313,  314,  315. 
8  Ibid. 
3  Ibid. 
<  Ibid. 
5  lUd. 
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be  taken  bj  exception  to  a  Bill,  although  he  does  not 
make  such  reservation,  or  expressly  make  the  excep- 
tion. He  is  also  considered  as  incapable  of  entering 
ii}to  the  unlawful  combination ;  and  his  answer  cannot 
be  excepted  to  for  insufficiency  ;  nor  can  any  admission 
made  by  him  be  binding.^  Even  the  admission  in  a 
deceased  heir's  answer  of  the  will  of  the  testator,  has 
been  held  not  to  be  binding  upon  the  infant  heir,  who 
has  succeeded  him.^    If  a  defendant  is  reduced  to  a 


1  Ibid. 

«  Cooper,  Eq.  PI.  324,  325 ;  Mitf.  Eq.  PI.  by  Jeremy,  314,  316.  The 
following  foim,  taken  fcom  Barton's  Suit  in  Equity,  p.  1 15-121 ,  will  explain 
fully  this  and  the  succeediog  passages.  It  is  an  answer  by  the  executors 
of  a  will  to  a  Bill  for  a  legacy,  admitting  assets,  &c. ;  and  is  in  the  most 
simple  form,  which  can  ordinarily  arise  in  practice.  **  The  joint  and  seT- 
eral  answers  of  Edward  Willis  and  William  Willis,  two  of  the  defendants 
to  the  Bill  of  complaint  of  James  Willis,  an  infant,  by  John  Willis,  his 
&ther  and  next  friend,  complainant.  These  defendants  now,  and  at  all 
times  hereafter,  saving  and  reserving  to  themselves  all  manner  of  benefit, 
and  advantage  of  exception,  to  the  many  errors  and  insufficiencies  in  th^ 
compIainant^s  said  Bill  of  complaint  contained,  for  answer  thereunto,  or 
unto  so  much,  and  such  parts  thereof,  as  these  defendants  are  advised  is 
material  for  them  to  make  answer  unto.  Thay  answer  and  say,  they  ad- 
mit, that  Thomas  Atkins,  in  the  complainant's  Bill  named,  did  duly  make 
and  execute  such  last  will  and  testament  in  writing,  of  such  date,  and  to 
such  purport  and  effect,  as  in  the  complainant's  said  Bill  mentioned  and 
set  forth ;  and  did  thereby  bequeath  to  the  complainant,  James  Willis, 
such  legacy  of  £  BOO,  in  the  words  for  that  purpose  mentioned  in  the  said 
Bill,  or  words  to  a  like  purport  or  effect.  And  these  defendants,  further 
answering,  say,  they  admit,  that  the  said  testator,  Thomas  Atkins,  did  by 
such  will  appoint  these  defendants,  Edward  Willis  and  William  Willis, 
executors  thereof;  and  that  the  said  testator  died  on,  or  about,  the  20th 
day  of  December,  1748,  without  revoking  or  altering  the  said  will.  And 
these  defendants,  further  answering,  say,  that  they  admit,  that  they,  these 
defendants,  some  time  afterwards,  to  wit,  about  the  month  of  January, 
1750,  duly  proved  the  said  will  in  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury ;  and  took  upon  themselves  the  burden  of  the  exe- 
cution thereof;  and  these  defendants  axe  ready  to  produce  the  said  probate, 
as  this  honorable  Court  shall  direct.  And  these  defendants,  further  an- 
swering, admit,  that  the  said  complainant,  James  Willis,  by  his  said 
father  and  next  friend,  did  several  times,  since  the  said  legacy  of  £  800 
became  payable,  apply  to  them,  these  defendants,  to  have  the  same  paid 
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State  of  second  childhood  by  age  and  infirmity,  the 
course  is  for  him  to  answer  by  a  guardian,  in  the  same 
manner  as  an  infant.^  The  answer  of  an  idiot  or  a 
lunatic,  is  also  expressed  to  be  made  by  his  committee, 
as  his  guardian,  or  by  the  person  appointed  as  his 
guardian,  by  the  Court  to  defend  the  suit.^ 

^  872.  The  form  of  the  answer,  as  well  as  the  pro- 
testation, seems  to  have  been  borrowed  from  the  Civil 
Law ;  for,  in  the  Civil  Law,  the  form  of  the  answer 
begins,  Sub  protestatiane  de  nindd  generalUatej  inepti- 
dittuUne,  obscurUaie^  nvUitatej  et  iiidebitd  specificcUiane 
dicti  libelli.  The  oath,  too,  administered  in  case  of  an 
answer,  was,  De  scientia,  in  his,  qruB  praprium  tuum 
factum  decemunl^  et  de  credibUitale  in  facto  alienor 

or  secared  for  the  benefit  of  the  eaid  complaioamt,  whkh  these  defendaats 
declined,  by  reason,  that  the  said  complainant  was,  and  still  is,  an  in^t, 
under  the  age  of  twenty-one  years.  Wherefore  these  defendants  oould 
not,  as  they  are  advised ,  be  safe  in  making  such  payment,  or  io  secoring 
the  said  legacy  in  any  manner  for  the  benefit  of  the  said  complainant,  bat 
by  the  order  and  direction,  and  under  the  sanction  of  this  honorable 
Court.  And  these  defendants,  further  answering,  say,  that  by  yirtoe  of 
the  said  will  of  the  said  testator,  they  possessed  themselves  of  the  real  and 
personal  estate,  goods,  chattels,  and  effects  of  the  said  teslator  to  a  con- 
siderable amount ;  and  they  do  admit,  that  assets  of  the  said  testator  are 
come  to  their  hands  sufficient  to  satisfy  the  oomplainant*s  said  legacy,  and 
which  assets  they  admit  to  be  subject  to  the  payment  thereof,  and  are  wil* 
ling  and  desirous,  and  do  hereby  offer  to  pay  the  same,  as  this  honorable 
Court  shall  direct,  being  indemnified  therein.  And  these  defendants  deny 
all  unlawful  combination  and  confederacy  in  the  said  Bill  charged ;  with- 
out that,  that  any  other  matter  or  thing  material  or  neceftaiy  for  these 
defendants  to  make  answer  unto,  and  not  herein,  or  hereby,  well  and  suf- 
ficiently answered  unto,  confessed,  or  avoided,  traversed,  or  denied,  is  true 
to  the  knowledge  or  belief  of  these  defendants.  All  which  matters 
and  things  these  defendants  are  ready  to  aver,  maintain,  and  prove,  as 
this  honorable  Court  shall  direct;  and  humbly  pray  to  be  hence  dis- 
missed with  their  reasonable  costs  and  charges,  in  that  behalf  most 
wrongfully  sustained."  See  also  forms  in  Van  Heythuysen^sEq.  Drafts. 
385-414. 
•  I  Cooper,  Eq.  PL  324. 

«  Ibid.  ^ 

3  Gilb.  For.  Rom.  90.    Mr.  DanieU  says ;  <«The  form  of  the  oath  or 
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^  873.  A  married  woman  generally  answers  with 
her  husband;  but  sometimes  she  answers  separately 
by  order  of  the  Court ;  in  which  case  she  answers  by 
her  next  friend.^  Where  a  marriage  has  clearly  taken 
place  only  to  defraud  creditors,  a  feme  covert  may  be 
made  to  answer,  as  if  she  wer^  sole.^  And  it  has 
been  held,  that,  where  a  husband  and  wife  hare  an* 
swered  jointly,  and  the  Bill  is  afterwards  amended^ 
and  then  the  husband  goes  abroad,  the  wife  remaining 
in  this  country,  and  being  the  material  defendant, 
there  must  be  an  order  upon  her  to  answer  separately, 
or  it  will  not  be  any  contempt  of  the  Court  in  her,  if 
she  refuses  to  answer.^ 

874.  An  answer  is  always  under  oath,  unless  the 
plaintiff  chooses  to  dispense  with  it ;  and  then  the 
Court  will  order  the  answer  of  the  defendant  to  be 
taken  without  oath.^  If,  indeed,  the  defendant  is  en- 
titled to  the  privilege  of  peerage,  or  he  is  a  Lord  of 
Parliament,  (which,  since  the  union  with  Ireland,  has 
been  held  to  extend  to  Irish  peers,)  or  if  the  defendant 


affirmation  admiDistered  to  a  defendant  on  putting  in  his  answer,  is  as  fol- 
lows :  — '  You  swear  (or  solemnly  affirm),  that  what  is  contained  in  this 
your  answer  (or  plea  and  answer),  as  far  as  concerns  your  own  act  and 
deed,  is  true  to  your  own  knowledge,  and  that  what  relates  to  the  act  and 
deed  of  any  other  person  or  persons,  you  believe  to  be  true.'  "  2  Daniel!, 
Ch.  Pr.  ch.  16,  §  3,  p.  270. 

1  Cooper,  £q.  PI.  325;  Ante,  §  71. 

9  Ibid. 

3  Cooper,  Eq.  PL  325 ;  Thorold  t^.  Hay,  1  Dick.  R.  410;  Carlton  t^. 
McKenzie,  10  Yes.  442. 

*  Cooper,  Eq.  PI.  325,  326.  The  59th  Rule  of  the  Equity  Rules  of 
the  Supreme  Court  of  the  United  States,  January  Term,  1842,  declares ; 
<<  Every  defendant  may  swear  to  his  answer  before  any  justice  or  judge 
of  any  Court  of  the  United  States,  or  before  any  commissioner  appointed 
by  any  Circuit  Court  to  take  testimony  or  depositions,  or  before  any  Mas- 
ter in  Chancery  appointed  by  any  Circuit  Court,  or  before  any  judge  of  any 
Court  of  a  State  or  Territory."  1  Howard,  R.  Introd.  59 ;  17  Peters,  R. 
App'x,  71.  ** 

eq;  PL.  106 
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IS  a  corporation  aggregate,  no  oath  is  required  ;  and  in 
such  first  mentioned  case,  the  answer  is  upon  the  hon- 
or of  the  defendant,  and  in  the  last  under  the  seal  of 
the  corporation.^  A  Quaker  is  allowed  to  put  in  his 
answer  upon  his  solemn  affirmation  and  declaratioQ. 
Where  a  defendant  files  an  answer  as  a  Quaker  without 
oath,  he  undertakes  that  he  is  a  Quaker ;  so  that,  if  he 
should  be  indicted  for  peijury  upon  it,  he  will  not  be 
permitted  to  contradict  the  assertion.^  A  Jew  is  sworn 
on  the  Pentateuch,  and  generally  with  his  hat  on.* 
In  the  case  of  a  foreigner,  not  acquainted  with  the 
English,  an  order  must  be  obtained  for  an  interpreter ; 
and  the  answer  being  engrossed  in  a  foreign  language, 
a  translation  of  it  must  be  made  by  the  interpreter, 
and  such  translation  must  be  annexed  to  it.^  The  for- 
eigner must  be  sworn  to  his  answer.  The  interpreter 
attending  is  previously  sworn  to  interpret  truly,  and 
conveys  to  the  foreigner  the  language  of  the  oath,  and 
at  the  same  time  he  swears  to  the  translation  as  just 
and  true  to  the  best  of  his  ability.* 

^  876.  When  an  oath  is  not  required,  generally 
there  must  be  the  signature  of  the  defendant  to  the 
answer.®  But,  where  the  defendant  to  a  Bill  of  fore- 
closure was  an  officer  in  the  army,  and  had  gone 
abroad  under  orders,  immediately  after  service  of  the 
subpoena  and  appearance,  and  before  he  had  time  to 
put  in  his  answer,  the  answer  was,  by  the  consent  of 


1  Cooper,  £q.  PI.  335,  336. 
8  Ibid. 

3  Ibid. 

4  Ibid. 

5  Ibid. 

6  Cooper,  Eq.  PI.  326,  337 ; v.  Lake,  6  Ves.  171 ; v.  Guil- 

lim,  6  Ves.  285;  Bayley  v.  De  Walkiers,  10  Vea.  441 ;  Haiding  •.  Har- 
ding, 12  Ves.  15^,  Wilson  ».  Grace,  14  Ves.  172. 
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parties,  ordered  to  be  received  without  signature.^ 
The  same  order  was  made  where  the  defendant  was 
appointed  to  a  judicial  situation  in  the  East  Indies,- 
and  in  the  hurry  of  going  abroad  had  forgotten  to  sign 
his  answer.^  So,  where  a  person  abroad  had  given  a 
general  power  of  attorney  to  another  person,  residing 
here,  to  defend  suits,  &c.,  in  his  absence,  the  answer 
was  directed  to  be  received  without  any  signature  at 
all,  rather  than  to  take  the  signature  of  any  other  per- 
son for  the  defendant.^  Upon  the  same  principle, 
where  a  father  had  authority  to  act  for  his  two  sons, 
who  were  out  of  the  jurisdiction,  their  answers  were 
ordered  to  be  taken  without  any  oath  or  signature. 
But  a  similar  permission  was  refused  in  the  case  of  a 
mere  trustee,  who  was  in  such  an  infirm  state,  both  of 
body  and  mind,  as  to  be  wholly  incapable  of  putting  in 
her  answer.*  The  proper  course  in  such  a  case  would 
be,  to  appoint  a  guardian  to  put  in  the  answer ;  for  it  is 
much  better,  where  there  is  no  commission  of  lunacy, 
to  throw  around  a  person,  under  such  circumstances, 
the  protection  of  some  other  person,  who  is  capable, 
than  to  let  the  defendant  answer  at  all  hazards,  with- 
out any  oath  or  signature.* 

§  876,  a.  We  have  already  seen,  that  an  answer  is 
generally  required  to  be  under  oath,  unless  it  is  dis- 
pensed with  by  the  plaintiff;*  and  that  when  under 
oath,  if  it  is  responsive  to  the  allegations  in  the  Bill,  it 
is  evidence  for  the  defendant,  and  as  evidence  it  will 
prevail,  unless  overcome  by  the  testimony  of  two  wit- 
nesses, or  of  one  witness  and  clear  corroborating  cir- 
cumstances.''    But  suppose  an  oath  to  an  answer  is 


1  Cooper,  Eq.  PI.  326,  327.  «  Ibid.  »  Ibid. 

4  Ibid.  5  Ibid.  6  Ante,  §  874. 

7  Ante,  §849,  fl.  • 
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dispensed  with,  and  yet  it  is  responsive  to  facts  charged 
in  the  Bill,  and  which  the  defendant  is  required  to  an- 
swer, what  is  the  effect  of  the  answer  when  given,  it 
not  being  under  oath  ?  This  point  does  not  seem  defi- 
nitely settled.  It  may  perhaps  be  true,  that  it  is  not 
entided  to  aU  the  privileges  of  an  answer  under  oath. 
But  it  is  by  no  means  clear,  that  it  is  not  evidence  in 
favor  of  the  defendant  as  to  all  facts,  which  are  not 
fully  disproved  by  the  other  evidence  and  circum- 
stances in  the  case ;  and  that  it  ought  not  to  prevail 
where  the  other  evidence  is  either  defective,  obscure, 
doubtful,  or  unsatisfactory.*  And  it  may  well  be  sug- 
gested, whether  the  plaintiff  has  a  right  to  dispense 
with  the  oath,  and  yet  to  make  the  answer  evidence  in 
his  own  favor  as  to  all  the  facts,  which  it  admits,  and 
exclude  it  as  evidence  as  to  aU  the  facts,  whidi  it  de- 
nies.* 


1  Lord  EldoD,  in  Curling  v.  Townshend,  19  Yes.  R.  628,  699,  said ; 
*'  The  answer  to  the  original  Bill  was  put  in  without  oath  or  attestation  of 
honor ;  and  was  accepted  without  either  of  those  sanctions ;  but  my  opin- 
ion is,  that  with  regard  to  a  question  of  this  nature,  the  defendant  gives 
the  same  authority  to  the  Court  to  look  at  the  circumstances,  denied  or 
admitted  in  the  answer  so  put  in,  for  the  purpose  of  administering  civil 
justice  between  the  parties,  as  if  it  was  put  in  upon  the  attestation  of  honor, 
or  upon  oath." 

3  In  the  case  of  The  Union  Bank  of  Georgetown  v.  Geary,  5  Peters, 
R.  99,  110-112,  Mr.  Justice  Thomjpson,  in  deliTering  the  opinion  of  the 
Court,  said;  '* It  is  certainly  a  well  settled  rule,  that  on  a^ill praying  re- 
lief, when  the  ^ts  charged  in  the  Bill,  as  the  grounds  for  obtaining  the 
decree,  are  clearly  and  positively  denied  by  the  answer,  and  proved  only 
by  a  single  witness,  the  Court  will  not  decree  against  the  defendant. 
Aod  it  is  equally  well  settled,  that  where  the  witness  on  the  part  of  the 
complainant  is  supported  and  corroborated  by  circumstances  sufficient  to 
outweigh  the  denial  in  the  answer,  the  rule  does  not  apply.  9  Cranch, 
160  ;  3  Condons.  Rep.  325.  What  are  the  circumstances  in  this  case  to 
meet  and  outweigh  the  denial  in  the  answer?  It  is  to  be  borne  in  mind, 
that  the  Bill  does  not  charge  the  agreement  to  have  been  made  with  the 
bank,  but  with  their  attorney.  The  denial  by  the  bank  is  not  therefore  of 
any  matter  charged  to  have  been  within  their  own  knowledge.  They 
could,  therefore,  only  speak  of  their  belief,  or  from  information  received 
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§  876.  An  answer  must  be  signed  bj  counsel,  unless 
it  is  taken  bj  commissi6ners,  in  the  country,  under  the 
authority  of  a  commission  issued  for  the  purpose.^  In 
the  latter  case,  the  signature  by  counsel  is  not  required, 


from  their  attorney,  and  not  from  their  own  knowledge  of  the  transaction. 
The  denial  of  their  ever  having  authorized  or  directed  their  attorney  to  hold 
oat  any  inducements  to  the  complainant  to  confess  judgment,  or  to  make 
to  her  any  such  promise  as  is  set  forth  in  the  Bill,  is  not  in  answer  to  any 
allegation  in  the  Bill.  The  hank  is  not  charged  with'  having  specially 
authorized  or  directed  the  agreement  to  be  made.  But  it  is  charged  as 
the  act  of  their  attorney ;  and  whether  this  was  within  the  scope  of  his 
authority  as  attorney  in  the  suit,  will  be  hereafter  noticed.  There  are 
other  circumstances  which  go  very  far  to  take  this  case  out  of  the  appli- 
cation of  the  rule  which  requires  corroborating  evidence  to  support  the 
testimony  of  a  single  witness  against  the  answer.  This  is  an  injunction 
Bill,  filed  upon  the  oath  of  the  complainant.  An  answer  in  all  cases,  ac- 
cording to  the  course  and  practice  of  Courts  of  Chancery,  must  be  sworn 
to ;  unless  dispensed  with  by  order  of  the  Court  under  special  circumstan- 
ces. In  the  present  case,  the  answer  being  by  a  corporation,  it  is  put  in 
under  their  common  seal,  unaccompanied  by  an  oath.  And  although  the 
reason  of  the  rule,  which  requires  two  witnesses,  or  circumstances  to 
corroborate  the  testimony  of  one,  to  outweigh  the  answer,  may  be  found- 
ed in  a  great  measure  upon  the  consideration  that  the  complainant  makes 
the  answer  evidence  by  calling  for  it ;  yet  this  is  in  reference  to  the  ordi- 
nary practice  of  the  Court,  requiring  the  answer  to  be  on  oath.  But  the 
weight  of  such  answer  is  very  much  lessened,  if  not  entirely  destroyed,  as 
matter  of  evidence,  when  unaccompanied  by  an  oath  :  and  indeed  we  are 
inclined  to  adopt  it  as  a  general  rule,  that  an  answer  not  under  oath  is  to 
be  considered  merely  as  a  denial  of  the  allegations  in  the  Bill,  analogous 
to  the  general  issue  at  law,  so  as  to  put  the  complainant  to  the  proof  of 
such  allegations."  Mr.  Chancellor  Walworth,  in  Smith  v.  Clarke,  4 
Paige,  R.  504,  held  an  answer  not  sworn  to  not  to  be  of  any  weight  as 
evidence  in  the  case.  Can  the  oath  of  the  defendant  to  his  answer  be  dis- 
pensed with  by  the  plaintiff  without  the  consent  of  the  Court?  See 
1  Grant's  Pract.  p.  107,  edit.  1820.  Mr.  Daniell,  on  this  subject,  says ; 
"  An  answer  put  in  without  oath  or  attestation  of  honor,  and  accepted 
without  either  of  those  sanctions,  gives  the  same  authority  to  the  Court 
to  look  to  the  circumstances  denied  or  admitted  in  the  answer  so  put  in, 
for  the  purpose  of  administering  civil  justice  between  the  parties,  as  if  it 
was  pot  in  upon  attestation  of  honor  or  upon  oath.  It  seems,  however, 
that  no  exceptions  can  be  taken  to  an  answer  so  put  in."  3  Daniell,  Ch. 
Pr.  ch.  15,  §  3,  p.  272. 

1  Mitf.  Eq.  PI.  by  Jeremy,  315;  Cooper,  fiq.  PI.  327;  Com.  Dig. 
Chancery,  K.  2. 
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the  commissioners  being  responsible  for  the  propriety 
of  its  contents,  as  it  is  supposed  to  be  taken  bj  them 
from  the  mouth  of  the  defendant,  as  in  fact  was  for- 
merly done.* 


1  Ibid. 
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CHAPTER    XIX. 

REPLICATIONS    AND    THEIR    CONSEQUENCES. 

^  877.  After  the  defendant  has  put  in  his  answer, 
the  plaintiff  is  to  judge,  whether  the  answer  is  suffi- 
cient, and  also  whether  he  will  amend  the  Bill.  If  he 
neither  excepts  to  the  answer  for  insufficiency,  nor 
amends  his  Bill,  the  usual  step  next  taken  by  him  is 
to  file  a  replication.*  The  replication  is  the  plaintiff's 
avoidance  or  denial  of  the  answer  or  defence,  and,  in 
the  maintenance  of  the  Bill,  to  draw  the  matter  to  a 
direct  issue,  which  may  be  proved  or  disproved  by  testi- 
mony.* After  the  plaintiff  has  thus  replied  to  the  de- 
fendant's plea,  or  answer,  he  must  content  himself  with 
the  answer,  and  he  cannot  then  go  back  to  except  to 
it  for  its  insufficiency,  he  having  admitted  the  answer 
to  be  sufficient,  however  imperfect  it  may  be.*  In  some 
cases,  however,  the  Court  will  allow  the  plaintiff  to 
withdraw  his  replication,  paying  the  costs,  that  have 
been  incurred.^  Sometimes,  no  replication  is  neces- 
sary to  be  filed  at  all ;  as  \^here  the  defendant,  by  his 
answer,  admits  the  plaintiff's  case,  or  sufficient  of  it  to 
enable  him  to  go  to  a  hearing  without  the  examination 
of  witnesses.^  But,  as  in  this  last  mentioned  case  the 
whole  of  the  answer  of  the  defendant  is  taken  to  be 
true,  because  he  has  been  precluded  from  substantiat- 
ing it  by  evidence;  it  behoves  the  plaintiff  to  look 
attentively  into  the  answer,  to  see,  that  the  effect  of 

J  Cooper,  Eq.  PI.  328,  339.  9  Ibid..  3  Ibid. 

.     4  Ibid.  5  Ibid. 
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the  defendant's  admissions  is  not  avoided  by  any  new 
matter  there  introduced.* 

878.  Formerly,  replications  were  either  general,  or 
special,  as  they  still  are  at  law.  A  general  replication, 
which  alone  is  now  used  in  Equity,  is  a  general  denial 
of  the  truth  of  the  defendant's  plea  or  answer,  and  of 
the  sufficiency  of  the  matter,  alleged  in  it,  to  bar  the 
plaintiff's  suit,  and  an  assertion  of  the  truth  and  suffi- 
ciency of  the  Bill.'  A  special  replication  was  occa- 
sioned by  the  defendant's  introducing  new  matter  into 
his  plea  or  answer,  which  made  it  necessary  for  the 
plaintiff  to  put  in  issue  some  additional  fact  on  his 
part,  in  avoidance  of  such  new  matter,  introduced  by 
the  defendant.^  This,  it  seems,  was  in  use  in  Lord 
Nottingham's  time.^  The  consequence  of  a  special 
replication  was  a  rejoinder,  by  which  the  defendant 
asserted  the  truth  and  sufficiency  of  his  answer,  and 


1  Cooper,  Eq.  PI.  338,  389.  Gilbert,  For.  Rom.  45,  has  explained  the 
reasons  of  these  proceedings,  which  are  manifestly  borrowed  from  the 
modes  of  proceeding  in  the  Eksclesiastical  and  Civil  Law  Courts.  "  When 
the  answer  comes  in,"  says  he,  "  that  is  the  lUis  contestatio  in  relation  to 
the  Bill.  But  the  replication  contests  the  answer ;  for  it  avers  the  Bill  to 
be  true,  and  denies  the  answer.  But  if  no  replication  be  filed,  and  the 
cause  be  set  down  upon  the  Bill  and  answer  only,  the  answer  atands  for 
truth  ;  because,  if  you  do  not  reply  to  the  answer,  there  is  no  it£is  can- 
testatio  in  relation  to  it,  and  then  it  must  be  admitted  to  be  true.  So,  if 
you  file  a  replication,  and  do  not  serve  a  subpcena  to  rejoin,  and  on  such 
subpoena  to  rejoin,  move,  that  the  defendant  may  examine  his  witnesses 
within  a  definite  time,  or  at  least  move  without  a  subpcena  to  rejoin,  that 
the  defendant  may  examine  witnesses  within  a  definite  time,  or  that  the 
cause  may  be  set  down  upon  the  pleadings ;  if  neither  of  these  ways  be 
taken,  and  the  cause  be  set  down  upon  Bill,  answer,  and  replication,  the 
answer  must  be  likewise  taken  to  be  true ;  because  you  do  not  assign  a 
probatory  term  to  the  defendant;  and  the  replication  alone  is  not  a  proper 
litis  contestatio  of  the  answer,  unless  you  join  issue,  by  assigning  a  pro- 
batory term  to  the  defendant." 

9  Cooper,  Eq.  PI.  329,  330 ;  Mitf.  Eq.  PI.  by  Jeremy,  321,  322. 

3  Ibid. 

4  Ibid. 
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traversed  every  material  part  of  the  replication.^  And, 
if  the  parties  were  not  then  at  issue,  by  reason  of 
some  new  matter  disclosed  in  the  rejoinder,  which  re- 
quired an  answer,  the  plaintiff  might  file  a  surrejoin- 
der, to  which  the  defendant  in  his  turn  might  put  in 
a  rebutter.^  The  pleadings  in  ancient  times,  in  this 
manner,  frequently  proceeded  to  a  surrejoinder  and  re- 
butter.' Bpt  the  inconvenience,  expense,  and  delay 
of  these  proceedings,  occasioned  an  alteration  of  the 
practice.^  Special  replications  have  gone  quite  out  of 
use ;  so  that,  if  any  material  charge  is  omitted  in  the 
Bill,  although  it  is  alleged  by  way  of  replication,  it  is 
not  pertinent,  nor  will  it  affect  the  defendant.^    In  the 


1  Cooper,  Eq.  PI.  329,  330 ;  Mitf.  Eq.  PI.  by  Jeremy,  321,  322. 

a  Cooper,  Eq.  PI.  329,  330;  Mitf.  Eq.  PI.  by  Jeremy,  321,  322;  GUb. 
For.  bom.  45,  109,  110 ;  Ante,  §  676,  677.  Tbe  form  of  a  general  rep- 
lication is  as  follows:  —  "This  repliant,  saving  and  reserving  to  him- 
self all  and  all  manner  of  advantage  of  exception,  which  may  be  had  and 
taken  to  the  manifold  errors,  uncertainties,  and  insufficiencies  of  the  an- 
swer of  the  said  defendants  for  replication  thereunto,  saith,  that  he  doth 
and  will  aver,  maintain,  and  prove  his  said  Bill  to  be  true,  certain,  and 
sufficient  in  the  law  to  be  answered  unto  by  the  said  defendants,  and  thai 
the  answer  of  the  said  defendants  is  very  uncertain,  evasive,  and  insuffi- 
cient in  the  law,  to  be  replied  unto  by  this  repliant;  without  that,' that 
any  other  matter  or  thing  in  the  said  answer  contained  material  or  effect- 
ual in  the  law  to  be  replied  unto,  and  not  herein  and  hereby  well  and 
sufficiently  replied  unto,  confessed,  or  avoided,  traversed,  or  denied,  is 
true ;  all  which  matters  and  things  this  repliant  is  ready  to  aver,  main- 
tain, and  prove  as  this  honorable  Court  shall  direct,  and  humbly  prays  as 
in  and  by  his  said  Bill  he  hath  already  prayed."  Barton's  Suit  in  Equity, 
144,  145. 

3  Ibid. 

♦  Ibid. 

*  Ibid.  The  45th  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of 
the  United  States,  prohibits  special  replications.  It  decrees?  "  No  special 
replication  to  any  answer  shall  be  filed.  But  if  any  matter  alleged  in  the 
answer  shall  make  it  necessary  for  the  plaintiff  to  amend  his  Bill,  he 
may  have  leave  to  amend  the  same  with  or  without  the  payment  of  costs, 
as  the  Court,  or  a  judge  thereof,  may  in  his  discretion  direct."  1  How- 
ard, R.  Introd.  55  ;  17  Peters,  R.  App'x,  68. 
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room  of  special  replications,  amendments  of  the  Bill 
have  been  substituted;  and  the  plaintiff  must  now 
always  be  relieved  according  to  the  form  and  matter, 
either  original  or  bj  amendment,  contained  in  his 
Bill.^  To  the  matter  thus  introduced  bj  the  plaintiff^ 
the  defendant  may  put  in  a  further  answer,  whether 
required  by  the  plaintiff  so  to  do,  or  not ;  and  thus  he 
has  the  advantage  and  effect  of  a  special  rejoinder.' 

^  879.  But  although,  according  to  the  present  course 
of  the  Court,  rejoinders,  surrejoinders,  and  rebutters 
are  disused ;  yet  the  plaintiff,  after  replication,  must 
serve  upon  the  defendant  a  subpoena,  requiring  him  to 
appear  to  rejoin,  unless  he  will  appear  gratis.'  A  re- 
joinder is,  however,  seldom,  or  never  actually  filed; 
but  cases  may  arise,  in  which  a  rejoinder  may  possibly 
be  necessary.^  As  where  the  plaintiff  has  examined 
a  witness  de  bene  essej  and  afterwards  replied,  with- 
out proceeding  to  serve  a  subpoena  to  rejoin,  the  de- 
fendant may  immediately  file  a  rejoinder,  and  compel 
the  plaintiff  to  examine  in  chief  his  witness  examined 
de  bene  esse ;  and  the  neglect  of  this  will  render  the 
depositions  taken  de  bene  esse  nugatory,  if  the  witness 
lives  long  enough  to  be  examined  in  chief.' 

^  880.  The  efiect  of  a  replication  and  rejoinder  is 
to  put  the  cause  completely  at  issue  between  the  par- 
ties ;  for,  immediately  after  the  defendant  has  appear- 
ed to  rejoin  gratis,  or  after  the  return  of  a  subpoena  to 


1  Cooper,  Eq.  PL  339,  330;  Mitf.  £q.  PL  by  Jeremy,  3SI,  333. 

9  Ibid. 

8  Mitf.  Eq.  PL  by  Jeremy,  333 ;  Cooper,  Eq.  PL  330. 

4  Ibid. 

6  Cooper,  Eq.  PL  330 ;  Mitf.  Eq.  PL  by  Jeremy,  383.  This  is  the 
English  practice.  Bat  in  America,  geaenilly,  if  not  universally,  the  plead- 
ings terminate  with  the  replication,  and  no  rejoinder  is  filed;  and  the 
cause  is  deemed  fully  at  issue  upon  the  filing  of  the  replication.  This  is 
the  general  practice  in  the  Courts  of  the  United  Sutes. 
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rejoin  served  on  the  defendant,  and  which,  by  an  or* 
der.  obtained  of  course,  is  now  usually  made  returna- 
ble immediately,  and  served  on  the  defendant's  clerk 
in  Court,  the  parties  may  proceed  to  the  examination 
of  witnesses  to  support  the  facts,  alleged  by  the  plead- 
ings on  each  side.^ 

^881.  Replications  and  rejoinders  are  never  drawn, 
penised,  or  signed  by  counsel,  but  are  wholly  managed 
by  solicitors.  There  are,  therefore,  many  cases,  which 
come  to  a  hearing,  in  which,  if  the  pleadings  were 
looked  into,  it  would  be  found,  that  no  issue  had  been 
joined  between  the  parties.'    If  it  is  discovered,  that 


1  Cooper,  Eq.  PI.  330 ;  Mitif.  Eq.  PI.  by  Jeremy,  323. 

a  Cooper,  £q.  PL  331,  335;  Mitf.  Eq.  PL  by  Jeremy,  3S3;  Rodney  «. 
Hare,  Moseley,  R.  296.  The  replication,  and  the  proceedings  thereon, 
were  apparently  also  borrowed  from  the  Civil  Law,  as  the  following  ex- 
tract from  Gilb.  For.  Rom.  p.  113,  114,  will  show.  *<  The  replication  is 
the  contestation  of  the  answer  ;  and  this  most  be  filed,  in  order  to  put  the 
answer  in  issue.  By  the  ancient  Civil  Law,  the  plaintiff  was  to  give 
security  (as  is  herein  before  mentioned),  to  prosecute  his  suit  in  two 
months ;  and  if  he  did  net,  he  was  to  be  dismissed,  and  answer  damages 
to  the  party.  This  begot  the  rale,  that  the  plaintiff  most  reply  in  three 
terms ;  and  if  he  did  not,  the  defendant  might  move  for  a  dismission,  with 
costs.  The  rule  in.  the  Exchequer  is  more  according  to  the  form  of  the 
Common  Law ;  for,  aAer  plea  pleaded,  the  plaintiff  was  to  reply  the  then 
next  term ;  and  if  he  did  not,  the  defendant  gave  him  a  rule  to  reply  in  a 
week  of  the  subsequent  term,  and  if  he  did  not,  there  was  an  order  for  dis- 
mission, as  in  such  cases  there  was  judgment  at  law,  for  want  of  a  repli- 
cation. But  if  there  were  several  defendants,  one  eould  not  get  an  order 
for  dismission,  till  a  full  answer  came  in  from  them  all ;  because  the  plain- 
tiff cannot  go  to  proof  against  one  only,  since  publication  must  pass 
against  them  aU,  before  the  decree  can  be  obtained.  But  then  the  plain- 
tiff must,  without  delay,  pursue  the  process  of  the  Court  against  the 
other  defendants.  Whenever  the  replication  is  filed,  in  order  to  close 
the  liiis  contestation  there  must  be  a  subposna  to  rejoin,  which  is  according 
to  the  old  Civil  Law,  which  required  a  citation,  in  order  to  form  the  act 
of  the  Court ;  and,  therefore,  the  first  citatation  was  to  answer ;  the  sec- 
ond to  rejoin,  upon  which  the  probatory  term  was  formed ;  and  the  third 
was  the  subpcena,  or  citation  to  hear  judgment.  But  if  the  defendant  de- 
,  layed  the  plaintiff  upon  the  first  citation,  the  Court  very  justly  might  im- 
pose terms  upon  him,  such  as  to  rejoin  gratis,  and  thai  he  shonld  consent 
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a  replication  has  never  been  filed,  and  yet  witnesses 
have  been  examined,  the  Court  will  permit  the  rep- 
lication to  be  filed,  nunc  pro  tunc.  It  is  not,  however, 
in  general,  mitil  after  replication  and  rejoinder,  that 
the  parties  are  required  to  join  in  a  commission,  and 
to  proceed  to  the  examination  of  witnesses.^ 

^  881,  a.  In  this  connection  it  may  be  proper  to  say 
a  few  words  as  to  scandal  and  impertinence  in  inter- 
rogatories to  witnesses,  and  in  depositions,  as  we  have 
already  made  some  remarks  upon  scandal  and  imperti- 
nence in  Bills  and  answers.^  It  is  obvious,  that  it  is 
indispensable  for  the  purposes  of  justice,  that  Courts 
of  Equity  should  prevent  improper  interrogatories,  and 
depositions  containing  matters,  which  are  either  scan- 
dalous and  impertinent,  from  being  introduced  into  the 
cause,  when  they  have  nothing  to  do  with  the  merits, 
and  are  designed  to  create  false  impressions,  or  un- 


to form  the  probatory  term,  ^^thout  the  service  of  a  subpoBoa  to  rejoin. 
If  the  plaintiff  replies,  the  defendant  can  never  dismiss  the  BSHj  wi^oat 
hearing  the  cause ;  because  the  defendant  may  rejoin  gratis,  and  prove 
his  answer,  and  so  bring  the  cause  to  a  hearing.  But  this  role  is  now 
altered ;  for  if  a  plaintiff  replies,  and  never  serves  the  defendant  vrith  a 
subpoena  to  rejoin,  nor  takes  any  step  towards  the  making  of  proof,  but 
sleeps  for  three  terms,  the  defendant  may  dismiss  the  plaintiff  by  rejoining, 
or  setting  down  the  cause ;  because  they  look  upon  the  replication,  though 
it  be  a  contestation  of  the  answer,  to  be  only  matter  of  form ;  and  there- 
fore, if  the  plaintiff  afterwards  sleeps  for  three  terms,  he  acquiesoes  in  a 
dismission.  And  the  mere  filing  of  the  replication,  though  it  does  put 
the  defendant  in  a  capacity  of  making  proof  of  his  answer ;  yet,  if  the 
plaintiff  will  acquiesce,  and  not  take  any  steps  towards  the  proving  of  his 
Bill,  it  would  be  very  hard,  that  the  defendant  should  be  put  to  the  trou- 
ble and  charge  of  settbg  it  down  at  his  own  request.  But  if  witnesses 
have  been  examined,  and  publication  passed;  there,  although  the  plaintiff 
should  sleep  three  terms,  it  mast  be  set  down  adrequisitionem  drfendmtU; 
because  the  Court  cannot  make  a  decree  upon  acquiescence,  when  the 
plaintiff  might  have  proved  the  allegations  of  the  Bill."  See  also  Gilh. 
For.  Rom.  45, 108. 

1  Ibid. 

s  Ante,  ^  48,  366-270,  861-863. 
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foonded  prejudices.  Upon  a  suggestion,  therefore,  that 
the  interrogatories  exhibited,  or  depositions  taken  by 
either  party  in  a  cause,  are  open  to  this  objection,  the 
Court  will  order  them  to  be  referred  to  a  Master  to 
report,  whether  they  contain  any  scandalous  or  imper- 
tinent matter ;  and  if  the  Master  should  report  them 
to  contain  any,  the  Court  will  direct  such  matter  to 
be  expunged,  and  the  costs  paid  by  the  ofiending 
party  or  witness.^ 


I  Gade  v.  Mmnford,  2  Toange  &  Coll.  445,  446. 
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CHAPTER    XX. 

AMENDMENTS  AND  OTHER   INCIDENTS  OF   PLEADING^ 

^  882.  Having  thus  gone  over  the  various  kinds  of 
pleadings  in  Equity,  it  remains  only  to  add  a  few  re- 
marks in  this  place,  upon  dome  incidents,  which  have 
not  been  fully  noticed  before,  and  seem  necessary  to 
complete  our  survey  of  the  subject. 

^  883.  As,  in  Courts  of  Equity,  mispleading  in  mat- 
ter of  form  is  never  allowed  to  prejudice  any  party,  the 
real  and  substantial  merits  of  the  case  are  always 
looked  to.^  No  exceptions  to  formal  minutiae  in  the 
pleadings  are  usually  insisted  on ;  or,  if  insisted  on, 
they  are  never  allowed  by  the  Court  to  prevent  a  hear- 
ing upon  the  merits.^  For  the  Court  will,  upon  the 
discovery  of  any  errors  of  this  sort,  allow  an  amend- 
ment of  them ;'  or  will  wholly  overlook  them  at  the 
hearing,  as  waived,  by  not  being  excepted  to  in  an 
early  stage  of  the  proceedings.^  In  many  cases,  also. 
Courts  of  Equity  will  allow  substantial  defects  to  be 
amended,  if  the  cause  is  in  such  a  stage,  as  that  they 
can  be  properly  amended;^  and  the  circumstances, 
therefore,  under  which  amendments  are  allowed  to  be 
made,  constitute  a  proper  subject  of  our  further  in- 
quiries. 

^  884.  And,  first,  as  to  amendments  by  the  plaiotifil 


1  Cooper,  £q.  PI.  333. 

»  Ibid. 

3  Ibid. 

^  Ibid;  Mitf.  Eq.  PI.  by  Jeremy,  3d4,  325. 
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Amending  the  Bill  may  be  useful  for  various  purposes ; 
for  the  correction  of  mistakes ;  or  for  the  suppression 
of  impolitic  admissions  in  the  original  statements;  or 
for  adding  new  parties  ;^  or  for  inquiring  into  additional 
facts ;  or  for  the  further  investigation  of  facts,  which 
have  been  only  partially  disclosed ;  or  for  putting  in 
issue  new  matter,  stated  in  the  answer.^ 

§  885.  If  the  plaintiff,  after  he  has  filed  his  Bill, 
fiAdsy  that  he  has  omitted  to  state  any  matter,  or  to 
join  any  person,  as  party  to  the  suit,  which  he  ought  to 
have  done,  he  may  supply  such  defect  by  amending  his 
Bill.^  Or,  if,  after  the  defendant  has  put  in  his  an- 
swer, the  plaintiff  thereby  obtains  new  lights,  as  to  the 
circumstances  of  his  case,  he  may  amend  his  Bill,  in 
order  to  shape  his  case  accordingly.^  And,  in  general, 
any  imperfection  in  the  frame  of  a  Bill  may  be  thus 
remedied,  as  often  as  occasion  shall  require.  If  any  ne- 
cessary parties  are  omitted,  or  unnecessary  parties  are 
inserted,  the  Court,  upon  application,  will  permit  the 
proper  alteration  to  be  made  upon  terms,  according  to 
the  nature  of  the  case.^  But  the  matter  introduced  by 
amendment,  must  not  be  matter,  which  has  happened 
since  the  filing  of  the  Bill,  (which  is  termed  new  mat- 
ter,) unless,  indeed,  the  defendant  has  not  put  in  his 
answer,  in  which  case  the  Bill  may  be  amended  by 
adding  supplemental  matter.^ 

^  886.  The  application  by  the  plaintiff  to  amend  his 


'  Ante,  §  837, 541,  as  to  what  amendments  may  be  made  under  the  gen- 
eral order  to  make  new  parties.  See  also  Stephens  v.  Frost,  3  Yotinge 
&  Coll.  297 ;  Milligan  v.  MitcheU,  1  Mylne  &  Craig,  433,  442. 

3  Gresley  on  Evid.  21  -23 ;  Hare  on  DiscoT.  22-24. 

3  Mitf.  Eq.  PI.  by  Jeremy,  55,  325,  326 ;  Post,  $  887. 

4  Mitf.  Eq.  PL  by  Jeremy,  55,  325,  326. 

5  Ibid. 

8  Cooper,  Eq.  PL  332,  333;  Mit£  Eq.  PL  by  Jeremy,  207, 290,  324  - 
326;  Id.  55;  Ante,  §  328,  335,  336. 
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Bill  must  also  be  made  at  the  proper  stage  of  the  cause, 
in  which  amendments  are,  by  the  practice  of  Courts  of 
Equity,  allowed.  The  proper  time  to  apply  for  leave  to 
amend  is,  before  the  cause  is  at  issue.^    And  the  cause 


1  Cooper,  Eq.  PI.  333 ;  Gilb.  For.  Rom.  49,  108 ;  Mitf.  Eq.  PL  by  Jere- 
my, 55,  324,  335;  Ante,  §  338,  614.  Although  it  is  usual  to  allow 
amendments  to  be  made  in  Bills  at  any  time  before  issue  joined ;  yet  it  is 
not  always  a  matter  of  coarse ;  for  under  particular  circumstances,  the 
Court  has  refused  to  allow  material  amendments  to  be  made  after  the 
answer  has  been  put  in,  especially  where  laches  were  imputable  to  the 
plaintiff.  Thus,  where  underwriters  brought  a  Bill  for  disooTery  after  the 
answer  was  put  in,  they  moved  for  leave  to  amend  by  adding  charges  red- 
atiTC  to  matters,  which  might,  with  proper  diligence,  have  been  originally 
put  in  issue  by  the  Bill,  the  amendment  was  refused  by  the  Court.  Milk 
V.  Campbell,  2  Tounge  &  Coll.  398,  399.  So,  where,  after  a  plea  was 
allowed  and  replied  to,  the  plaintiff  moved  to  withdraw  his  replication , 
and  to  amend  the  Bill  so  as  to  vary  the  case  originally  made,  the  Court  re- 
fused the  application,  although,  perhaps,  it  might  have  been  granted  if  ap- 
plied for  at  the  time  the  plea  was  allowed.  Bamett  v,  Grafton,  8  Sim.  R. 
72.  The  following  rules  on  the  subject  of  amendments  were  adopted  by 
the  Supreme  Court  of  the  United  States,  January  Term,  1842.  *'The 
plaintiff  shall  be  at  liberty,  as  a  matter  of  course,  and  without  payment  of 
costs,  to  amend  his  Bill  in  any  matters  whatsoever,  before  any  copy  has 
been  taken  out  of  the  clerk's  officci  and  in  any  small  matters  afterwards, 
such  as  filling  blanks,  correcting  errors  of  dates,  misnomer  of  parties,  mis- 
deseription  of  premises,  clerical  errors,  and  generally  in  matters  of  form. 
But  if  he  amend  in  a  material  point  (as  he  may  do  of  course)  alter  a  copj 
has  been  so  taken,  before  any  answer  or  plea,  or  demurrer  to  the  Bill,  he 
shall  pay  to  the  defendant  the  costs  occasioned  thereby,  and  shall  without 
delay  furnish  him  a  fiiir  copy  thereof,  free  of  expense^  with  suitable  refer- 
ences to  the  places,  where  the  same  are  to  be  inserted.  And  if  the  amend- 
ments are  numerous,  he  shall  furnish  in  like  manner  to  the  defendant,  a 
copy  of  the  whole  Bill  as  amended,  and  if  there  be  more  than  one  de- 
fendant, a  copy  shall  be  furnished  to  each  defendant  aflSscted  thereby. 
After  an  answer,  or  plea,  or  demurrer  is  put  in,  and  before  replication,  the 
plau  tiff  may,  upon  motion  or  petition,  without  notice,  obtain  an  order  from 
any  judge  of  the  Court,  to  amend  his  Bill  on  or  before  the  next  succeed- 
ing rule  day,  upon  payment  of  costs,  or  without  payment  of  costs,  as  the 
Court  or  a  judge  thereof  may  in  his  discretion  direct.  But  after  repli- 
cation filed,  the  plaintiff  shall  not  be  permitted  to  withdraw  it  and  to 
amend  his  Bill,  except  upon  a  special  order  of  a  judge  of  the  Court,  upon 
motion  or  petition,  after  due  notice  to  the  other  party,  and  upon  proof  by 
affidavit,  that  the  same  is  not  made  for  the  purpose  of  vexation  or  delay, 
or  that  the  matter  of  the  proposed  amendment  is  material,  and  could  not 


1 
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is  properly  at  issue,  when  the  replication  is  in,  and  the 
pleadings  are  closed;  and,  at  farthest,  when  the  sub- 
poena for  a  rejoinder,  if  one  is  required,  is  returned,  or 
the  rejoinder  is  put  in.^ 

^  887«  However,  the  Court,  if  the  commissions  have 
not  issued  to  examine  witnesses,  will  allow  the  repli- 
cation to  be  withdrawn,  in  order  to  enable  the  plaintiff 
to  made  an  amendment  in  his  Bill.  And,  indeed,  if 
no  witness  has  been  examined,  an  amendment  has 
been  permitted,  even  after  publication  has  passed.' 
But,  after  witnesses  have  been  examined,  the  Court 
will  not,  unless  under  very  special  circumstances,  or  in 
consequence  of  some  subsequent  event,  allow  the  Bill 
to  be  altered  or  amended.'  An  exception  has  been  ad- 
mitted in  the  case  of  the  plaintiff's  discovering  the 
necessity  of  new  parties,  which  the  plaintiff  may  add 
at  any  time  by  leave  of  the  Court,  limiting  his  amend- 
ment to  that  purpose.^  Sometimes,  leave  has  also 
been  given  to  amend  the  prayer  of  the  Bill  under  par- 
ticular circumstances,  after  the  proper  time  has  passed ; 
as  where  the  prayer  has  been  omitted  by  mistake ;  or 
the  prayer  for  the  proper  relief  has  not  been  made/ 
But  these  are  rare  exceptions,  and  not  easily  allowed. 


with  reasooable  diligence  have  been  sooner  introduced  into  the  Bill,  and 
upon  the  plaintiff's  submitting  to  such  other  terms  as  may  be  imposed  by 
the  judge  for  speeding  the  cause.''  **  If  the  plaintiff,  so  obtaining  any  order 
to  amend  his  Bill  after  answer,  or  plea,  or  demurrer,  or  afler  replication  i 
shall  not  file  his  amendments  or  amended  Bill  as  the  case  may  require,  in 
the  clerk's  office,  on  or  before  the  next  succeeding  rule  day,  he  shall  be 
considered  to  have  abandoned  the  same,  and  the  cause  shall  proceed,  as  if 
no  application  for  any  amendment  had  been  made."  1  Howard,  R.  In- 
trod.  50,  51 ;  17  Peters,  R.  Appendix,  66. 

1  Cooper,  Eq.  PL  330 ;  Mitf.  Eq.  PI.  by  Jeremy,  323 ;  Hare  on  DiscoT. 
22-24. 

«  Cooper,  Eq.  PI.  333. 

3  Mitf.  Eq.  PI.  by  Jeremy,  325, 

4  Cooper,  Eq.  PL  333 ;  Mitf.  Eq.  PL  by  Jeremy,  325. 

*  Cooper,  Eq.  PL  333 ;  Mitf-  Eq.  PL  by  Jeremy,  325,  331. 

EQ.    PL«  108 
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^  888.  If  the  necessity  of  adding  new  parties  arises 
from  the  death  or  marriage  of  any  of  those,  who  were 
first  made  parties  to  the  Bill,  this  cannot  be  done  by 
amendment;  but,  the  cause  being  abated,  a  Bill  of 
Revivor  must  be  exhibited,  in  order  to  bring  such  new 
parties  before  the  Court.*  So,  if  the  fact,  desired  to 
be  stated  on  the  record,  has  arisen  subsequent  to  the 
filing  of  the  original  Bill,  and  of  the  defendant's  put- 
ting in  his  answer;  such  as  the  bankruptcy  of  one  of 
the  parties,  or  a  devise  of  the  lands  in  question,  in 
case  lands  constitute  the  subject  of  the  suit ;  in  each 
of  these  cases  a  supplemental  Bill  must  be  filed.^  So, 
if  the  plaintiff  thinks  some  discovery  from  the  defend- 
ant, which  he  has  not  obtained,  is  wanting  to  support 
his  case,  he  may  file  a  supplemental  Bill  to  obtain  that 
discovery.^  Any  matter  also,  at  any  time,  which  can- 
not be  made  the  subject  of  an  amendment  may  be 
charged  in  a  supplemental  Bill.^  But  the  plaintiflT can- 
not, upon  such  a  supplemental  Bill,  examine  witnesses 
to  any  fact  put  in  issue  by  the  original  Bill.® 

^  889.  The  original  rule,  as  to  the  time  of  allowing 
amendments,  was  probably  borrowed  from  the  Civil 
Law,  according  to  which  the  plaintiff,  by  the  leave  of 
the  Court,  might  add  any  new  positions  to  the  libel  be- 
fore the  replication  was  filed ;  for  the  replication  was 
the  contestation  of  the  answer.  And  after  the  answer 
was  contested,  there  could  be  no  new  positions ;  but 
the  parties  went  immediately  to  the  proofs.^ 

I  Cooper,  £q.  PL  333 ;  Mitf.  Eq.  PI.  by  Jeremy,  325,  326.     Ante,  ^ 
328,  329. 

8  Cooper,  Eq.  PL  333,  334.     Ante,  §  328,  329,  336,  349. 

9  Cooper,  Eq.  PI.  334.    Ante,  §  335. 

4  Ibid.    Ante,  §333-336. 

5  Cooper,  Eq.  PI.  333,  334 ;  Mitf.   Eq.  PL  by  Jeremy,  325,  326 ; 
Ante,  $  334-336,  345-350. 

8  Gilb.  For.  Rom.  108 ;  Id.  48;  2  Bro.  Civil  and  Adm.  Law,  347,  348. 
Gilbert,  in  his  For.  Rom.  p.  48,  49,  has  added  some  explanatory  obaerra- 


CH.  XX.]         AMENDMENTS    OF   PLEADINGS.  859 

§  890.  Hence,  also,  the  rule  is  derivedi  that,  before 
issue  joined,  the  only  way  to  introduce  new  matter, 
which  occurred  before  the  filing  of  the  Bill,  is  by  way 
of  amendment.  It  cannot  be  introduced  by  way  of  a 
supplemental  Bill.'  The  reason  assigned  is,  because 
the  original  cause  is  then  but  in  fieri*  After  issue 
joined,  a  supplemental  Bill  (as  we  have  seen)  may  be 
filed  by  leave  of  the  Court ;  because  the  first  cause  is 
closed.^  But  such  supplemental  Bill  cannot  be  brought 
without  leave  of  the  Court ;  because  the  plaintiff  can- 
not introduce  new  matter  into  the  same  cause,  after 
the  time  for  amendment  has  passed,  so  as  to  make  it  a 
part  of  it,  without  the  permission  of  the  Court.^ 


tions.  ''  By  the  Canon  Jjaw,"  says  he,  *'  the  libel  cannot  be  amended  post 
litis  contestationem.  This  rule  was  exceedingly  strong  in  the  old  Civil 
Law  ;  for  the  litis  contestatio  being  before  the  praetor,  the  judge  had  only  a 
commission  to  hear  that  cause ;  and  he  could  not  alter  or  change  it.  And 
therefore  he  did  not  take  the^'u^^tat^m  to  be  cceptum,  till  the  litis  contestatio. 
But  after  the  litis  contestation  they  were  supposed  to  be  under  a  qtiasi  con- 
tractus, to  submit  to  the  sentence ;  because  they  received  the  judges  by 
agreement  of  both  parties  from  the  praetor.  And  although  there  was  the 
same  judge  both  for  the  litis  contestation  and  the  sentence  in  the  Canon. 
Law ;  yet  they  allowed  the  time  for  reforming  the  libel  to  be  only  ante 
litem  contestatam^  and  that  post  litem  contestaiam  it  comes  too  late  ;  for  that 
would  be  to  make  another  cause,  which  is  not  in  contest." 

1  Ante,  $  332. 

»  Ante,  §  333. 

3  Glib.  For.  Rom.  49 ;  Ante,  ^  333,  337,  345-350.  Gilbert  has  ex- 
plained this  matter  more  fully  in  his  For.  Rom.  p.  108,  109.  "  Bat  if 
any  new  matter,"  says  he,  ^  was  discovered  after  replication,  they  might, 
by  leave  of  the  Court,  file  a  supplemental  Bill,  touching  any  matter  of 
fact,  that  was  discovered  after  such  replication  ;  for  the  supplement]^  BiU 
was  in  the  nature  of  anew  cause,  which  might  be  brought,  by  leave  of  the 
Court,  after  the  contestatio  litis  in  the  former  cause ;  and  the  Court  might 
lengthen  the  time  for  publication,  after  such  supplemental  Bill  and  answer 
came  in ;  because  the  prolongation  of  the  probatory  term  was  very  much 
in  the  breast  of  the  Court.  But,  if  the  supplemental  Bill  be  moved  for 
after  publication,  the  Court  never  gives  them  leave  to  examine  any  thing, 
that  was  in  issue  in  the  former  cause,  by  reason  of  the  manifest  danger  of 
subornation  of  perjury,  where  they  have  a  sight  of  the  examination  of  the 
witnesses.    But  for  matter  of  account,  there  may  be  a  snpplemental  Bill 
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^891.  After  a  plea  is  set  down  for  argument,  the 
plaintiff  may  amend  his  Bill ;  and,  although  taking  ex- 
ceptions to  an  answer,  accompanying  a  plea,  is  an  ad- 
mission of  the  plea,  as  has  been  before  mentioned;^ 
yet  amending  the  Bill,  after  a  plea,  is  said  not  to  have 
the  effect  of  allowing  the  plea.*  So,  at  any  time  be- 
fore a  demurrer  is  allowed,  the  plaintiff  may  amend  the 
Bill.^  If,  upon  the  hearing  the  cause,  the  plaintiff  ap- 
pears entitled  to  relief,  but  the  case  made  by  the  Bill 
is  insufficient  to  ground  a  complete  decree,  the  Court 
will  not  allow  an  amendment ;  but  it  will  sometimes 
give  the  plaintiff  leave  to  file  a  supplemental  Bill,  to 
.  bring  before  the  Court  such  matter,  as  is  necessary,  in 
.  addition  to  the  case  made  by  the  original^Biil.^  If  the 
addition  of  parties  is  only  wanted,  an  order  is  usually 
made  for  the  cause  to  stand  over,  with  liberty  for  the 
plaintiff  to  amend  the  Bill  by  adding  the  proper  par- 
ties.' And  in  some  cases,  where  a  matter  has  not  been 
put  in  issue  by  a  Bill  with  sufficient  precision,  the 
Court  has,  upon  the  hearing  of  the  cause,  given  the 
*  plaintiff  liberty  to  amend  the  Bill,  for  the  purpose  of 
making  the  necessary  alteration,® 

after  publication ;  because  they  examine  to  such  matters  of  account  be- 
fore the  Master  or  deputy  afler  publication.  And  this  is  from  the  neces- 
sity of  the  thing ;  because  the  charge  or  discharge  must  be  made  qp  pri- 
vately before  the  Master  or  deputy ;  and  therefore,  they  being  in  chaige 
and  discharge,  the  particulars  of  which  must  be  proved,  such  accounts 
being  now  kept  by  books  or  notes,  and  formerly  by  scores  or  tallies  one 
against  another.  And  therefore  a  supplemental  Bill  in  matters  of  aocouDt 
is  seldom  refused.  So  likewise  a  supplemental  Bill  may  be  for  any  hd 
discovered  after  publication  passed,  that  was  not  in  issue  in  the  same 
cause,  and  where  such  fact  might  vary  the  decree.  But  aAer  the  decree 
is  pronounced  and  enrolled,  it  must  be  by  Bill  of  Review  and  reversal." 

1  Ante,  §  689. 

»  Cooper  Eq.  PI.  334. 

3  Ibid. 

*  Cooper,  Eq.  PI.  334,  335 ;  Mitf.  Eq  PI.  by  Jeremy,  326,  327 ;  Ante, 
^  689.     Ante,  §  888. 

6  Ibid. 

6  Ibid. 
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^  892.  The  Court,  considering  infants  as  particular- 
ly under  its  protection,  will  not  permit  an  infant  plain- 
tiff to  be  injured  by  the  manner,  in  which  his  Bill  has 
been  framed.*  Therefore,  where  a  Bill,  filed  on  be- 
half of  an  infant,  submitted  to  pay  off  a  mortgage, 
and  upon  hearing  the  cause,  the  Court  was  of  opinion, 
that  the  infant  was  not  bound  to  pay  the  mortgage,  it 
was  ordered,  that  the  Bill  should  be  amended  by  strik- 
ing out  the  submission.*  And,  where  a  matter  has  not 
been  put  by  a  Bill  properly  in  issue,  to  the  prejudice 
of  the  infant,  the  Court  has  generally  ordered  the  Bill 
to  be  amended.^ 

§  893.  Sometimes,  upon  the  hearing  of  the  cause, 
it  has  appeared,  that  a  matter  properly  in  issue,  or  at 
least  stated  in  the  proceedings,  has  not  been  proved 
against  parties,  who  have  admitted  it  by  their  answers, 
although  not  competent  so  to  do,  for  the  purpose  of  en- 
abling the  Court  to  pronounce  a  decree.  In  these 
cases,  the  Court  has  permitted  the  proper  steps  to  be 
taken  to  obtain  the  necessary  proof;  and  for  this  pur- 
pose has  suffered  interrogatories  to  be  exhibited.*  And, 
where  the  plaintiff  has  neglected  to  file  a  necessary 
replication,  the  Court  has  allowed  him  to  supply  the 
defect.^  Thus,  where  a  Bill  was  filed  on  behalf  of 
creditors,  for  satisfaction  out  of  real  and  personal  es- 


1  Mitf.  Eq.  PI.  by  Jeremy,  327  ;  Cooper,  Eq.  PI.  335, 
a  Ibid. 

3  Ibid. 

4  Mitf.  Eq.  PI.  by  Jeremy,  329,  330 ;  Cooper,  Eq.  PI.  335.  Mr. 
Cooper  (Eq.  PI.  335)  has  added  in  this  connection ;  "  And  where  a 
plaintiff  set  down  his  cause  to  be  heard  on  Bill  and  answer ;  and  had  a 
decree  against  the  defendant  by  default ;  and  when  the  defendant  oame  to 
show  cause  agamst  the  decree,  it  was  altered  in  his  favor,  the  plaintiff  pe- 
titioned  to  rehear  the  cause,  and  at  the  rehearing  piayed  leave  to  reply  to 
the  defendant's  answer,  which  the  Court  granted."     1  Eq.  Abndg.  43. 

5  Ibid. 
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tates,  devised  to  trustees  for  that  purpose,  and  sulgect 
to  that  charge,  in  strict  settlement ;  and  the  answers  of 
the  tenant  for  life,  and  of  the  first  remainder-man  in 
tail,  who  was  an  infant,  were  not  replied  to ;  the  Court 
on  the  hearing,  directed,  that  the  plaintifi^  should  be  at 
liberty  to  reply  to  those  answers,  and  to  exhibit  inter- 
rogatories, and  to  prove  their  debts  against  those  de- 
fendants, as  they  had  before  proved  them  against  the 
trustees ;  and  it  reserved  the  consideration  of  the  di- 
rections necessary  to  be  given  upon  such  new  proof.^ 

^  894.  Secondly ;  As  to  amendments  on  the  part  of 
the  defendant.  A  defendant  may  amend  his  pleading ; 
but  this  is  allowed  with  much  more  caution  than  in  the 
case  of  a  plaintiff.^  A  demurrer  cannot,  (as  a  plea 
may,)  be  good  in  part  and  bad  in  part,  with  reference  to 
its  extent,  or  to  the  quantity  of  Bill  covered  by  it;  and 
if  it  is  too  general,  it  must  be  overruled.'  But  the 
Court  has  a  discretion,  if  a  fair  case  is  made,  to  give 
the  defendant  leave  to  amend,  and  narrow  it,  upon 
proper  terms,  which  is  a  guard  upon  the  practice.^ 

§  895.  With  respect  to  the  amendment  of  pleas, 
there  certainly  have  been  cases,  in  which  the  Court  has 
permitted  them  to  be  amended,  where  there  has  been 
an  evident  ^lip  or  mistake,  and  the  material  ground  of 
defence  seemed  to  be  sufficient.^  Yet  the  Court  al- 
ways expects  to  be  told  precisely,  what  the  amend- 
ment is  to  be,  and  how  the  slip  happened,  before  it 
will  allow  the  amendments  to  take  place.®     But,  al- 


1  Ibid. 

9  Cooper,  Eq.  PI.  336 ;  Mitf.  Eq,  PL  by  Jeremy,  327,  328. 

3  Ante,  §  443,  692. 

4  Cooper,  Eq.  PI.  336. 

s  Cooper,  Eq.  PI.  336;  Newman  v.  Wallis,  2  Bro.  Ch.  R.  143,  147; 
Nobkiaaen  v.  Hastings,  2  Ves.  jr.  85 ;  Ante,  §  701. 
6  Ibid. 
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though  it  IS  not  usual'  to  refuse  leare  to  amend  pleas  i 
yet  the  defendant  will  be  tied  down  to  a  very  short 
time,  in  which  to  amend.^  And  where  a  plea  seemed 
incapable  of  amendment,  the  defendant  has  had  leave 
to  withdraw  it,  and  to  plead  de  novo  in  a  fortnight.* 
Where  a  plea  is  clearly  good  in  substance,  but  is  con- 
sidered as  objectionable  in  point  of  form,  as  for  not 
concluding  either  in  bar  or  otherwise,  and  for  not  stat- 
ing some  other  necessary  things,  leave  has  been  given 
to  amend  it.' 

^  896.  But  in  the  case  of  answers,  and  of  pleas  put 
in  upon  oath,  the  Court  will  not,  for  obvious  reasons, 
easily  suffer  an  amendment  to  be  made.^  In  a  small 
matter,  however,  the  defendant  may  amend ;  but  not 
in  a  material  one,  unless  upon  evidence  to  tlie  Court 
of  surprise.'  The  most  common  case  of  amending  an 
answer  is,  where,  through  inadvertency,  the  defendant 
has  mistaken  a  fact,  or  a  date ;  there,  the  Court  will 
give  leave  to  amend,  to  prevent  the  defendant  from  be- 
ing prosecuted  for  perjury.^  In  general,  however,  this 
indulgence  is  confined  to  cases  of  mere  mistake  or  sur- 
prise in  the  answer.'' 


1  Ibid. 
9  Ibid. 

3  Ibid. 

4  Cooper,  Eq.  PL  336,  337 ;  Mitf.  Eq.  PL  by  Jeremy,  327,  328. 

5  Ibid. ;  Smith  v.  Babcock,  3  Sumner,  R.  583. 
«  Ibid. 

7  Mitf.  £q.  PL  by  Jeremy,  337,  328.  In  Smith  v.  Babcock,  3  Samner, 
R.  583,  the  Coart  said;  '*  The  general  rules  of  Courts  of  Equity  in  the 
amendment  of  answers  are  well  known.  In  mere  matters  of  form,  or  mis^ 
takes  of  dates,  or  verbal  inaccuracies.  Courts  of  Equity  are  very  indul- 
gent in  allowing  amendments.  But  when  application  is  made  to  amend  an 
answer  in  material  facts,  or  to  change  essentisdly  the  grounds  taken  in  the 
original  answer.  Courts  of  Equity  are  exceedingly  slow  and  reluctant  in 
acceding  to  it.  To  support  such  applications,  they  require  very  cogent 
circumstancea,  and  such  as  repel  the  notion  of  any  attempt  of  the  party 
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§  897.  A  distinction  has  also 'been  made  between 
the  admission  of  a  fact,  and  the  admission  of  a  conse- 


to  evad^the  justice  of  the  case,  or  to  set  up  new  and  ingeniously  con- 
trived defences  or  subterfuges.     Where  the  object  is  to  let  in  new  facts 
and  defences  wholly  dependent  upon  parol  evidence,  the  reluctance  of  the 
Court  is  greatly  increased ;  since  it  has  a  natural  tendency  to  encourage  care- 
lessness and  indifierence  in  making  answers,  and  leaves  much  room  open  for 
the  introduction  of  testimony  manufactured  for  the  occasion.    But  where 
the  new  facts,  sought  to  be  introduced,  are  written  papers  or  documents, 
which  have  been  omitted  by  accident  or  mistake,  there  the  same  reason 
does  not  apply  in  its  full  force ;  for  such  papers  and  documents  cannot  be 
made  to  speak  a  different  language  from  that,  which  originally  belonged 
to  them.     The  whole  matter  rests  in  the  sound  discretion  of  the  Court   I 
should  be  sorry,  that  it  should  be  supposed,  that  the  Court  had  no  author- 
ity to  grant  leave  to  file  an  amended  answer,  wherever  it  was  manifest, 
that  the  purposes  of  substantial  justice  required  it.    On  the  other  hand, 
considering  the  solemnity  of  aiiswers,  I  should  be  sorry  to  see  any  prac- 
tice introduced,  which  should  in  any,  the  slightest  degree,  encourage  neg- 
ligence, indilTerence,  or  inattention  to  the  duties  imposed  by  law  upon 
parties,  who  are  called  upon  to  make  statements  under  oath.    And  i| 
seems  to  me,  that,  before  any  Court  of  Equity  should  allow  such  amended 
answers,  it  should  be  perfectly  satisfied,  that  the  reasons  assigned  for  the 
application  are  cogent  aiid  satisfactory ;  that  the  mistakes  to  be  corrected, 
or  the  Ikcts  to  be  added,  are  made  highly  probable,  if  not  eertain ;  that 
they  are  material  to  the  merits  of  the  case  in  controversy ;  that  the  party 
has  not  been  guilty  of  gross  negligence ;  and  that  the  mistakes  have  been 
ascertamed,  and  the  new  facts  have  come  to  the  knowledge  of  the  party, 
since  the  original  answer  was  put  in  and  sworn  to.    Where  the  party  re- 
lies upon  new  facts,  which  have  come  to  his  knowledge,  since  the  answer 
was  put  in ;  or  where  it  is  manifest,  that  he  has  been  taken  by  surprise, 
or  where  the  mistake  or  omission  is  manifestly  a  mere  inadvertence  and 
oversight,  there  is  generally  less  reason  to  object  to  the  amendment,  than 
there  is,  where  the  whole  bearing  of  the  facts  and  evidence  mast  have 
been  well  known  before  the  answer  was  put  in."     The  60th  Rule  of 
the  Equity  Rules  of  the  Supreme  Court  of  the  United  States  declares ; 
*'  After  an  answer  is  put  in,  it  may  be  amended  as  of  course,  in  any  mat- 
ter of  form,  or  by  filling  up  a  blank,  or  correcting  a  date,  or  reference  to 
a  document,  or  other  small  matter,  and  be  resworn,  at  any  time  before  a 
replication  is  put  in,  or  the  cause  is  set  down  for  a  hearing  upon  Bill  and 
answer.     But  after  replication,  or  such  setting  down  for  a  hearing,  it  shall 
not  be  amend'ed  in  any  material  matters,  as  by  adding  new  facts  or  de- 
fences, or  qualifying  or  altering  the  original  statements,  except  by  special 
leave  of  the  Court  or  of  a  judge  thereof,  upon  motion  and  came  shown 
after  due  notice  to  the  adverse  party,  supported,  if  required,  by  affidavit. 
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quence  in  law,  or  in  Equity.  Therefore,  where  a  de- 
fendant,  after  putting  in  an  answer,  discovered  a  ground 
of  defence  to  the  Bill,  of  which  he  was  not  before  in- 
formed, namely,  a  purchase  by  the  person,  under  whom 
he  claimed,  without  notice  of  the  plaintiff's  title, 
which  could  only  be  used  by  way  of  defence,  and  could 
not  be  the  ground  of  a  Bill  of  Review,  the  Court  al- 
lowed the  answer  to  be  taken  off  the  file,  and  the  new 
matter  to  be  added,  and  the  answer  to  be  resworn.' 

§  898.  But  where  the  application  was  to  strike  out 
of  the  defendant's  answer  several  words,  importing, 
that  he  had  received  £1300  in  full  of  his  advance- 
ment from  his  father  in  his  lifetime,  which  he  refused 
to  bring  into  hotchpot ;  and  the  defendant  afterwards 
swearing,  that  he  had  mistaken  the  law  in  that  point, 
desired  to  be  at  liberty  to  waive  any  admission  he  had 
made  as  to  it,  and  to  wait,  till  the  Master  had  made 
his  report,  it  was  refused.^ 

^  899.  So,  where  a  Bill,  was  brought  by  the  next  of 
kin  against  an  executor  for  an  undisposed-of  surplus, 
and  the  executor  answered,  and  'waived  the  benefit  of 
the  surplus  by  mistake  of  the  law  ;  although  he  after- 
wards proved,  that  the  testator  intended  him  to  have 
the  surplus ;  yet  he  was  ^not  suffered  to  amend  his 
answer.^  But  a  defendant,  after  a  general  admission 
of  assets,  has  been  permitted  to  amend  his  answer,  by 


And  in  every  case  where  leave  is  so  granted,  the  Court,  or  the  judge 
granting  the  same,  may,  in  his  discretion,  require,  that  the  same  be  sep- 
ara|ely  engrossed  and  added  as  a  distinct  amendment  to  the  original  an- 
swer, so  as  to  be  distinguishable  therefrom."  1  Howard,  R.  Introd.  p. 
69;  17  Peters,  R.  Appx.  p.  60. 

1  Mitf.  Eq.  PI.  by  Jeremy,  328 ;  Cooper,  Eq.  PI.  337 ;  Patterson  v. 
Slaughter,  Ambler,  R.  202,  and  Mr.  Blunt's  note  (1). 

«  Cooper,  Eq;  PI.  337;  Pearce  ».  Grove,  Amb.  R.  65;  Mitf.  Eq.  PL 
by  Jeremy,  328.     See  Smith  v.  Babcock,  3  Sumner,  R.  583. 

3  Ibid. 

EQ.  PL.  109 
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admitting  assets  to  pay  the  plaintiflf's  debt  only,  if  the 
same  did  not  exceed  £400.^ 

^  900.  So,  on  an  application  to  amend  a  schedule  to 
the  defendant's  answer,  an  indictment  for  perjury  hav- 
ing been  preferred,  or,  at  least,  threatened,  the  Court 
refused  to  interfere,  although  it  was  taken  to  be  clear, 
that  the  defendant  did  not  mean  to  perjure  himself,  as 
he  had  no  interest  in  so  doing.^  That  question  was 
properly  the  subject  of  consideration  before  the  grand 
jury,  who,  if  they  thought,  that  the  defendant  did  not 
mean  to  perjure  himself,  would  throw  out  the  indicts- 
ment.  On  the  other  hand,  if  there  were  any  ground 
for  the  indictment,  it  would  be  wrong  for  the  Court 
to  interpose.^ 

^  901.  In  proceedings  upon  an  answer  under  oath, 
where  there  is  a  clear  mistake,  the  answer  was,  by 
the  old  practice,  allowed  to  be  taken  off  the  file,  and 
a  new  answer  put  in/  But  Lord  Thurlow  adopted 
a  better  course,  not  taking  the  answer  off  the  file, 
but  permitting  a  sort  of  supplemental  answer  to  be 
filed  ;  that  course  leaving  the  parties  the  full  effect  of 
what  had  been  sworn  before,  with  the  explanation 
given  by  the  supplemental  answer.^  But  to  obtain 
such  permission,  the  defendant  must  state  by  aflblavit, 
that,  when  he  put  in  his  answer,  he  did  not  know  the 
circumstance,  upon  which  he  applies,  or  any  other  cir^ 
cumstances,  upon  which  he  ought  to  have  stated  the 
fact  otherwise*®  However,  where  an  answer  had  mis- 
named the  plaintiff,  it  was  considered  as  no  answer, 


1  Cooper,  Eq.  PI.  337,  338 ;  Rawlins  v.  Powell,  1  P.  Will.  297 ;  Dagij 
V.  Crump,  1  Dick.  35. 

3  Cooper,  Eq.  PI.  338 ;  Verney  o.  Macknamara,  I  Bra.  Ch.  R.  319, 
and  Mr.  Belt's  note,  (1). 

3  Ibid.  4  Ibid. 

«  Ibid.  6  Ibid. 
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and  the  defendant  therefore  not  bound  by  it ;  and  a 
proper  answer  being  put  in,  the  former  was  ordered  to 
be  taken  off  the  file,  by  the  description  of  a  paper 
writing,  purporting  to  be  an  answer.^  Exceptions 
also  to  an  answer  have  been  permitted  to  be  amend- 
ed,  where  there  has  been  a  mere  mistake.^ 

§  902.  Upon  the  hearing  of  a  cause,  the  same  in^- 
dulgence  will  be  granted  to  a  defendant,  as  to  a  plain-> 
tiff.  If  it  has  appeared,  that  the  defendant  has  not 
put  in  issue  facts,  which  he  ought  to  have  put  in  issue, 
and  which  must  necessarily  be  in  issue,  to  enable  the 
Court  to  determine  the  merits  of  the  case ;  he  will  be 
allowed  to  amend  his  answer  for  the  purpose  of  stating 
those  facts.'  Thus,  where  io  a  Bill  for  tithes,  a  modus 
had  been  set  up  as  a  defence,  and  it  appeared  from 
the  evidence  in  the  cause,  that  there  was  probably  a 
good  ground  for  opposing  the  plaintiff's  claim,  although 
the  defendant  had  mistaken  it ;  the  Court  permitted 
him  to  amend  his  answer.^  But  on  the  rehearing  of 
a  decree,  an  answer  cannot  be  amended,  but  by  con- 
sent of  parties.' 

§  903.  Where  a  fact,  which  may  be  of  advantage 
to  a  defendant,  has  happened  subsequent  to  his  an- 
swer, it  cannot  with  propriety  be  put  in  issue  by 
amending  his  answer.®  But,  if  it  appears  to  the  Court 
on  the  hearing,  that  it  may  thus  be  of  advantage,  the 
proper  way  seems  to  be,  to  order  the  cause  to  stand 
over  until  a  new  Bill,  in  which'  the  fact  can  be  put  in 
issue,  can  be  brought  to  a  hearing  with  the  original  suit.'' 

1  Cooper,  Eq.  PI.  336,  339 ;  Jeimings  9.  Morton  College,  6  Ves.  39  ; 
Wells  V.  Wood,  10  Yes.  401 ;  Bolder  v.  Bank  of  England,  10  Yes.  984. 
»  Ibid. 

3  Cooper,  Eq.  PI.  339;  Mitf.  Eq.  PI.  by  Jeremy,  397,  398. 

4  Ibid. 
*  Ibid. 

»  Cooper,  Eq.  PI.  340 ;  Mitf.  Eq.  PL  by  Jeremy,  329. 
'Ibid. 
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A  Bill  for  this  purpose  seems  to  be  in  the  nature  of  a 
plea  puis  darrein  continuance  at  the  common  law.^ 
So,  where  new  matter  in  an  account  is  discovered  be- 
fore the  hearing,  but  after  a  replication  is  iSled,  the 
Court  will  permit  a  supplemental  answer  to  be  put  in.^ 

^  904.  In  most  of  these  cases,  the  indulgence,  giv^ 
en  by  the  Court,  b  allowed  to  the  mistakes  of  the  par- 
ties, and  with  a  view  to  save  expense.  But  when  an 
injury  may  arise  to  others,  the  indulgence  has  been 
more  rarely  granted.^  And  so  far  as  the  pendency  of 
a  suit  can  affect  either  the  parties  to  it,  or  strangers, 
the  matter,  brought  into  a  Bill  by  amendment,  will  not 
have  relation  to  the  time  of  filing  the  original  Bill ;  bat 
the  suit  will  so  far  be  considered  as  pending  only  from 
the  time  of  the  amendment*^  But,  where  a  Bill  seeks 
a  discovery  from  a  defendant,  and  having  obtained  that 
discovery,  the  Bill  is  amended  by  stating  the  result,  it 
should  seem,  that  the  suit  may,  according  to  circum- 
stances, be  considered  as  pending  from  the  filing  of  die 
original  Bill,  at  least,  as  to  that  defendant,  and  per* 
haps  as  to  the  other  parties,  if  any,  and  to  stangers 
also,  so  far  as  the  original  Bill  may  have  stated  any 
mattery  which  might  include  in  general  terms  the  sub- 
ject of  the  amendment/ 

^  905.  Even  upon  the  hearing,  as  has  been  already 
noticed,  the   Court,  having  the  whole  case  before  it, 


1  Cooper,  Eq.  PL  340 ;  Mitf.  Eq.  PI.  by  Jeremy,  339. 
a  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  330,  331;  Cooper,  Eq,  PL  340.  Mr.  Coop- 
er has,  in  this  connexion,  added  --  **  And  not  only  the  parties  to  a  suit  are 
allowed  all  fair  and  liberal  indulgence ;  but  it  is  OTen  extended  to  witoefl»- 
es  in  a  cause,  whose  depositions  are  permitted  to  be  amended  in  case  of 
clear  mistake ;  the  Coort  always  aiming  to  act  upon  broad  princtplea  of 
justice,  disentangled  as  much  as  possible  from  little  technicalitiee." 

4  Ibid. 
*  Ibid. 
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and  being  embarrassed  in  its  decision  by  defects  i 
pleadings,  has  permitted  amendments,  both  of  Bill 
answers,  under  very  special  circumstances.^     1^ 
new  matter  has  been  discovered,  either  by  the  p 
tiff  or  the  defendant,  before  a  decree  has  been 
nounced,  deciding  on  the  rights  of  the  parties,  a 
plemental  or  a  cross  Bill  has  been  permitted,  to  I 
such  matter  before  the  Court,  to  answer  the  purp 
of  justice ;    instead  of  allowing  an  amendment 
Bill  or  answer,  where  the  nature  of  the  matter  dis 
ered  would  admit  of  its  being  so  brought  before 
Court.^     And  after  a  decree,  upon  a  similar  discov 
a  Bill  of  Review,  or  a  Bill  in  nature  of  a  Bill  of 
view,  has  been  allowed  for  the  same  purpose ;  1 
these  forms  of  proceeding  being  in  their  nature  sin 
to  amendments  of  Bills  or  answers,  calculated  for 
same  purposes,  and  generally  admitted  under  sim 
restrictions.^     It  may,  however,  happen,  that  by 
mistake,  or  negligence,  or  ignorance  of  parties,  tl 
rights  may  be  so  prejudiced  by  their  pleadings,  t 
the  Court  cannot  permit  important  matter  to  be  put 
issue  by  any  new  proceeding  without  so  much  haz; 
of  inconvenience,  that  it  may  be  better,  that  the*  in 
vidua!  should  suffer  an  injury,  than  that  the  admin 
tration  of  justice  should  be   endangered  by  allowi 
such  proceeding.^ 

^  906.  The  remarks  contained  in  the  last  sectic 
constitute  the  closing  paragraph  of  Lord  Redesdal< 
great  work  on  Equity  Pleadings ;  and  they  furnish 
fit  admonition  for  the  close  of  the  present  imperfc 
Commentaries.  •  Upon  a  careful  review  of  the  whc 

1  Mitf.  Eq.  Pi.  by  Jeremy,  331. 
a  Ibid. 

3  Ibid. 

4  Ibid. 
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subject)  the  attentive  reader  will  perceive,  that  the 
task  of  mastering  so  complicated  a  science  will  require 
from  him  the  employment  of  many  hours  of  deep 
study,  of  laborious  research,  and  of  undivided  dili- 
gence. He  must  give  his  days  and  his  nights  to  it 
with  an  earnest  and  unflinching  devotion.  But  the 
rewards  will  amply  repay  him  for  all  his  toils.  He, 
who  has  attained  a  thorough  knowledge  of  Equity 
Pleadings,  cannot  fail  to  have  become  a  great  Equity 
Lawyer.  He  need  not  shrink  from  the  most  difficult 
and  complicated  engagements  of  his  profession.  Nay, 
he  will  find,  that  while  many  others  are  willing  to  rely 
on  their  own  genius,  with  a  rash  and  delusive  self- 
complacency,  to  carry  them  through  the  intricacies  of 
a  controverted  suit,  he  may  far  more  justly  and  safely 
repose  on  a  solid  learning,,  which  will  secure  respect, 
and  a  trained  and  varied  discipline,  which  will  com- 
mand confidence.  To  no  human  science  better,  than 
to  the  Law,  can  be  applied  the  precepts  of  sacred 
wisdom,  in  regard  to  zeal  and  constancy  in  the  search 
for  truth.  Here,  the  race  may  not  be  to  the  swift ; 
but  assuredly  the  battle  will  be  to  the  strong. 
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ABATEMENT,  Si 

io  Equity,  meaning  of 

when  a  suit  is  abated  or  not 

obscurity,  in  books  respecting 

by  death 

by  marriage  of  plaintiff       .... 

pleas  in  nature  of  pleas  of  abatement  in  Equity 

at  what  time  put  in  . 

matter  in  abatement  available  only  by  plea,  gen- 
erally   .  ..... 

ACCIDENT,  jurisdiction  in  Equity  in  cases  of    . 
ACCOUNT,  who  proper  parties  to  a  bill  to  account 

plea  of  account  stated,  or  settled,  when  a  bar  or  not 
ACKNOWLEDGMENT.        (See  Adhissiom.) 

when  evidence  or  not 
ADDRESS  OF  BILL,  what 

how  Court  described  •  .  .  • 

names  of  parties,  how  stated  in       • 
ADMINISTRATION, 

who  are  proper  parties  in  cases  of  .  •  170  - 

foreign,  effect  of    .  •  .  • 

ADMINISTRATOR  AND  EXECUTOR, 

when  a  proper  party  or  not  •  •  170  - 

foreign,  whether  he  may  sue  or  be  sued     . 

objection  that  plaintiff  is  not,  when  to  be  taken 
by  demurrer      .  •  •  •  • 

when  objection  to  be  taken  by  plea  •    722, 727, 

title  of  plaintiff  in  litigation  .  .  511, 

plea  that  defendant  is  not  administrator  or  executor 
ADMISSIONS  AND  CONFESSIONS,  how  charged  in  a 


263,  264,  2( 


Bill       .... 

ADMISSIONS  IN  ANSWER, 

not  evidence  unless  put  in  issue 

AFFIDAVIT,  to  biU,  when  necessary     . 

to  bill  to  take  testimony  de  bene  ease 
to  bill  to  perpetuate  testimony 


263,264,26J 

263,264,26; 
.     288, 313, 
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in  cases  of  relief  on  lost  boods  and  deeds  313, 477 

in  cases  of  bills  of  review  on  new  discovered  evidence  412 
in  cases  where  relief  sought  on  deeds  in  defend- 
ant's possession  ....       477 

AGENT,  when  a  proper  party  or  not  to  a  bill  231, 233 

when  officers  of  corporation  are  pfoper  parties  835 

AGREEMENT, 

specific  performance  of;  who  proper  parties  to  bill  177 


plea  to  parol,  within  statute  of  firauds         .            750,  761 

ALIEN  friend  may  sue  and  be  sued 

•               •               •               •  dl  "^  34 

corporation  may  sue 

■               •               •               •     9*  J  So 

enemy,  when  he  may  sue  or  be  sued     .            .       51-53;  724 

sovereign,  when  he  may  sue 

■                 •                 •                 •              Od 

plea  of  alienage 

722,724 

ALIENATION,  PENDENTE  UTE, 

purchaser  need  not  be  made 

taparty           156,^1,35Lii. 

mortgage  pendente  lite 

194,  351, 351.  a. 

ALLEGATIONS  IN  BILL.        (See  AvsufurT.) 

general  frame  of 

.   23,24-45,240-290 

stating  part,  certainty  in 

27,28,240-255 

parties,  how  described 

28,238 

charging  part,  certainty  in 

.     31,32,251,252,253 

general  charge,  when  suffici 

lent      .      24,  25, 39, 242-254 

title  of  plaintiff,  how  sUted 

.      241 -246, 257 -2® 

title  of  defendant,  how  staU 

id         .                       255,262 

alternative  statements 

•    245, 246.  &,  254,  510 

charges  of  fraud  in 

251,252 

charges  of  notice     . 

263 

prayer  for  relief 

40-44,314-316 

in  bill  of  discovery 

558-561 

in  bill  of  interpleader 

291-297 

in  bill  of  certiorari 

298^ 

in  supplemental  bill 

343-353 

in  bill  of  revivor 

374-389 

in  bill  of  review 

420-426 

in  cross  bill 

401,402 

in  bill  to  execute  decree 

429-432 
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883-905 

origin  of,  from  civil  law 

.        889 

of  bill,  at  what  time  allowec 

1      .    332,614,884-887,890, 

891, 904,  905 

for  what  purpose  proper 

.  614,H83-887 

of  what  matter 

.       332,333,883-888 

not  of  matter  since  the  suit 

333 

when  demurrer  lies,  in  matter  of  amendment         614,  646 
of  pleas,  when  and  how  allowed     •  701,  894,  896 
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as  to  parties  when  allowed  .  •     887,  888,  892 

effect  of,  as  to  third  persons  .  .  •        904 

of  answers,  when  and  what,  and  how  allowed       896  -  902 
when  directed  by  the  Court  at  the  hearing  892,  894,  902  - 

905 
when  refused  .  .  «  .  •        905 

when  allowed  at  the  hearing  .         892, 893, 902, 903 

ALTERNATIVE  STATEMENTS  IN  BILL, 

of  title,  when  good  or  not   .  •     245, 245,  a,  254,  510 

of  other  matters      ....  42,  254 

ANSWER,  nature  and  form  of    .  .  .  .     845, 849, 850 

when  a  proper  mode  of  defence     .  .  846, 851 

rule,  that  he,  who  answers,  must  answer  fblly       605, 606, 

609, 846,  847 
exceptions  to  rule    .  .  •  •  607, 846 

{See  Pleas.) 
in  support  of  plea,  when  necessary  •   670-676,784 

when  not  proper  in  support  of  plea  .  681-684 

when  answer  overrules  plea  .  •  688, 693 

should'  not  cover  matter  of  plea     .  .  686, 688 

frame  of  answer  in  support  of  plea         680,  683-686,  691 
form  of  answer  in  support  of  a  plea  .  691,  695 

exception  to  answer  in  support  of  plea,  when  prop- 
er or  not  .....       689 
what  facts  material  to  be  answered  •  851  -860 
answer  by  several  defendants         .           .  •        848 
answer  consists  of  two  parts           .            •            •        850 

(1.)  defence 850 

(2.)  examination        ....        850 
frame  of  general  answer     .  .  .  849,  851  -  860 

form  of  answer        ....  869, 870 

m  protestation  in  answer         .  .  .  870-872 

it  must  state  facts  and  not  arguments         •  .        852 

it  must  be  certain    ....  852-861 

as  to  facts  within  defendant's  own  knowledge        854, 855 
as  to  defendant's  information  and  belief     .  854,  855 

it  should  be  full  and  direct  to  the  interrogatories  853 

it  need  not  answer  the  allegation  of  general  com- 
bination ....  29,856 
it  must  answer  charge  of  a  special  combination     .        856 
general  charge  in  a  Bill,  when  to  be  specially  answered  856 
defendant  need  answer  only  as  to  his  own  case  857 
to  Bill  of  Discovery,  when  it  may  insist  on  objec- 
tion, that  it  will  expose  to  penalties  and  for- 
feitures            .....   607,846 
what  defence  good  by  answer  or  not          .           •        851 

EQ.  PL.  110 
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as  to  discovery  of  docaments  by  answer    •  859, 860 

defendant  need  not  discover  those,  which  respect 
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874,875 
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his  own  title  only 
but  must  those  respecting  plaintiff's  title  • 
reference  to  documents  in  answer,  effect  of 
scandal  in  answer    .... 
reference  to  Master  ibr        .  .  • 

by  one  defendant  against  another  . 
impertinence  in  answer 
reference  to  Master  for       .  •  • 

insufficiency  in  answer 
exceptions  for  insufficiency,  when  to  be  taken 
reference  to  Master  • 

what  is  a  waiver  of  exceptions 
answer  of  infant,  how  made 
answer  of  feme  covert, 
answer  of  idiots  and  lunatics,  how  made    • 
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when  dispensed  with  or  not 
of  a  peer  upon  his  honor 
signature  of  the  defendant  to 
to  be  signed  by  counsel 
effects  of,  when  not  under  oath 
amendment  of,  when,  what,  and  how  allowed 
when  amendment  of  directed  by  the  Court  at  the 

hearing  ....   893,902-905 

when  amendment  of  not  allowed    •  .  904^  905 

APPEARANCE,  prayer  of  Bill  for  appearance  of  defendant     .         44 
ARBITRATION,  agreement  to  submit  to,  no  plea  to  a  snit  for 

the  same  matter   ....       804 
ARBITRATOR,  when  a  proper  party     .  •  .  232,519 

when  not  ...  .  232, 519 

cannot  be  compelled  to  state  grounds  of  award  599, 824 
Bill  against,  for  fraud  .  .  .  232,519 

when  demurrer  lies  by,  to  a  Bill  .  .        232 

when  plea  good,  or  not,  by      .  .  •        824 

Bill  of  Discovery  does  not  lie  in  aid  of  a  suit 

before        .  •  .  .  •        554 

plea  of,  against  discovery         •  •  .        824 

ASSETS,  prayer  ibr  admission  of,  in  Bills  .  .  264,874 

ASSIGNEE,  when  a  proper  party,  or  not  .       118»  134, 153-  15B 

pendente  lite^  not  a  necessary  party  in  many  cases  156, 348 

of  mortgage,  when  a  proper  party  .  •    197, 199, 5201 

ASSIGNEE  OF  BANRRUPT,  when  a  proper  party        346, 349, 495, 

519,720 
ASSIGNMENT,  parties  in  cases  of  .        118, 134, 153  - 158 
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ptndenU  liie,  effect  of  .  .  117,156 

of  mortgages,  who  proper  parties  in  cases  of  183, 184, 

186 

on  Bill  to  redeem  .  183-193 

on  Bill  to  foreclose        .  193-203 

ASSIGNOR,  when  a  proper  party,  or  not  .        118, 134, 153  - 158 

of  mortgagor,  when  a  proper  party  .  183- 186^  197 

of  mortgagee,  when  a  proper-party  •    189, 190, 193 

on  a  Bill  to  redeem  .  .       183, 184, 188- 191 

on  a  Bill  to  foreclose  •  .  193-902 

ASSOCIATION,  voluntary,  cannot  sue  as  a  corporation  .       497 

ATTAINDER,  plea  of 722,723,729 

ATTORNEY,  when  a  proper  party,  or  not  •  .  233 

not  bound  to  discover  professional  confidence       599-603 
ATTORNEY-GENERAL,  when  suit  is  to  be  brought  by     8,  49, 50, 69 
when  suit  is  to  be  brought  against  .  .  •        222 

how  Bill  served  on  .  .  •  .  44,  note 

in  cases  of  charity  .  .  •  •  8, 69, 222 

when  a  necessary  or  proper  party  .  •    8, 49,  69, 222 

AVERMENTS  IN  BILL, 

Bill,  frame  of  ....  239,240-265 

(See  Allegations  in  Bill.) 
{See  Ckrtaikty  in  Bill.) 
AVERMENTS  IN  ANSWER   .  .  .      852-862,869-875 

(See  Answer.) 
AVERMENTS  IN  PLEA  .  .      658-666,680-698 

(See  Plkas.) 
(See  Cbrtaintt  in  Plbas.) 
AWARDf  plea  of,  when  good,  or  not       .  803, 804 

Bill  to  set  aside,  for  fraud  .        231,232,519,803 

B. 

BANKRUPT,  when  a  proper  party  to  Bill  ...       233 

in  case  of  a  Bill  of  Discovery       .  •  •        233 

effect  on  suit  of  plaintiff's  becoming  a     •  .        349 

when  objection  to  be  taken  by  demunrer  .  495, 519 

when  sJssignee  of  bankrupt  a  proper  party  846, 349, 

495, 519,  726 
want  of  interest  as  plaintiff,  when  an  objection  .  495 
want  of  interest  as  defendant       •  •  .        519 

plea  of  bankruptcy  of  plaintiff      •  •  722, 726 

plea  of  bankruptcy  of  defendant  .  •  .        519 

BANKRUPTCY,  plea  of "722,726 

(See  Bankrupt.) 
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of  defendant     .  .  .  •  .       519 

efiect  of  on  a  suit         .  •       266,328,339,349 

makes  a  suit  defective,  but  does  not  abate  it  266, 328, 

329,349 
BAR—- pleas  in  bar,  nature  of      .... 

{See  Plkas.) 
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Statute  of  Limitations 
Statute  of  Fraud,  and  Peijuries 
Other  statutes 

Statute  of  Fine  and  Non-claim 
pleas  founded  on  matters  of  record 
common  recovery    . 
judgment  on  the  same  matter 
foreign  judgment     . 
sentence  of  a  Court  of  exclusive  jurisdiction 


748,749 

749-815,  a 

750-777 

750-761 

750, 761  -  708 

750,769-777 

750,772-777 

778-794 

779 

780-783 

783,784 

786,787 


fraud  in  obtaining  a  will  not  cognizable  in  Equity,  788,  789 


but  fraud  in  respect  to  a  clause  thereof  is  • 

and  plea  of  such  fraud  is  bad 

decree  in  Equity  on  the  same  matter 

decree,  when  bar  or  not 

when  fraud  is  alleged  in  decree 
plea  of  matters  in  pais    .... 

of  release    .  •  •  .  • 

when  a  good  bar  or  not 

necessary  averments  in  such  a  plea 
plea  of  a  stated  or  settled  account 

when  a  stated  or  settled  account  a  good  bar  or  not  798  -803 

necessary  averment  in  such  plea  a  •  .  .       802 

plea  of  an  award  .....       803 

when  good  or  not    •  ...       803 

plea  of  agreement  to  refer  is  bad  .  .  •       804 

plea  of  purchase  for  valuable  consideration,  when  a  bar  805-  810 


789 

788,789 

790-794 

790-794 

794 

795-815,  a 

796,797 

796,797 

797 

796-803 


frame  and  averments  of  such  a  plea 
plea  of  title  in  defendant,  when  good     • 

lapse  of  time,  when  a  good  plea  • 
BARGAIN  AND  SALE,  how  stated  in  a  BiU  . 
BILL  IN  EQUITY,  general  nature  of     . 

why  called  an  English  Bill  . 

ancient  strictness  of  .  .  . 

modem  strictness  of  •  •  . 

origin  from  Civil  and  Canon  Law  . 

division  of  Bills  into  original  and  not  original 

what  are  original  Bills 

what  are  not 


805-810 

811, 812 

813-815,11 


7-12 

7 

11,12 

13 

14 

15,16 

16-19 

20,21 
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BILL  IN  EQUITY,  Continued.  Bwcn 

division  of,  into  Bills  for  relief,  and  not  for  relief  . 
original  Bills  for  relief  of  three  kinds 
common  Bill  for  relief         .  .  .  17, 22, 

Bill  of  Interpleader,  what   •  .  •  . 

Bill  of  Certiorari,  what        •  •  .  . 


Bills  not  original     .            .           •            . 

20,3 

supplemental  Bill,  what 

20,332-3 

in  the  nature  of  a  supplemental  Bill,  what 

20,345-3 

Bill  of  Revivor,  what 

20,354-3 

Bill  in  the  nature  of  a  Bill  of  Revivor,  what 

20,377-31 

Bill  of  Revivor  and  Supplement,  what 

20,31 

Cross  Bills               .... 

21,388-4( 

Bills  of  Review       .... 

21, 403  -  45 

Bills  in  the  nature  of  Bills  of  Review 

21,421-41 

Bills  to  impeach  decrees     . 

21,426-45 

Bills  to  suspend  or  avoid  decrees 

r 

Bills  to  carry  decrees  into  execution 

21,429-4£ 

Original  Bill  for  relief,  frame  of     . 

S 

address  of 

U 

introduction  and  names  of  parties  in       2 

premises  or  stating  part     . 

2 

confederacy,  charge  of 

.    29,3 

form  of  stating        .         2 

confederacy,  special 

3 

charging  part,  what 

.  31-3 

form  of 

.    31,31 

jurisdiction  clause,  what   • 

a 

form  of 

3 

interrogatory  part 

35-39,  26i 

form  of     . 

35-39,26{ 

prayer  of  relief      .... 

40 -4J 

parties  to,  how  described 

2( 

how  named  in  process         26,  4^ 

prayer  of  process  in            .           .           . 

.   44,45 

defendants  should  all  be  named  in          44 

form  of  prayer,  for  process 

.    44,42 

against  parties  out  of  jurisdiction     78,  80 

certainty  in  allegations  in 

27,245-257 

how  facts  should  be  stated  in 

28 

must  show  jurisdiction  in  Equity    . 

.    10,34 

bow  charges  in,  to  be  stated  •  31-34,  251, 252 

Equity  of,  should  be  in  the  stating  part,  and  not 

merely  in  the  charging  part    .  •  32-34 

general  charge  in,  when  sufficient  28, 35-  38, 252 

prayer  of  relief,  general,  when  sufficient    .  40-44 

when  special,  is  required  •  40-44 


878 


INDEX. 


BILL  IN  EQUITY,  ConHnued. 

flPllMMil 

for  injunction  is  always  special    . 

40-44 

must  conform  to  frame  of  the  Bill 

42 

importance  of  accuracy  in 

43 

form  of  prayer  in 

40 

description  of  parties  in      . 

.  25-27 

citizenship  averred  in           .            •           • 

26 

for  charity,  how  construed 

.      8,40 

signature  of  counsel  to       . 

47 

scandal  in  Bill          .           •           •           • 

47,266-271 

impertinence  in  Bill 

47,266-371 

superfluity  in  Bill 

47,266-27! 

multifariousness       .            .           •           • 

2n-a87 

who  may  sue  as  plaintiffs     • 

49-70 

Attorney-General 

49-70 

corporations 

50 

relators 

.    49,50 

alien  friends 

51-56 

alien  sovereigns 

55 

alien  corporations 

55 

in  formd  pauptris 

50 

who  cannot  sue        .           .           .           • 

50-58 

alien  enemy 

8 

outlaw 

51 

person  excommunicated    . 

51 

person  attainted     • 

51 

who  incapable  of  suing  alone 

•  56—68 

infants       .       *    . 

.    56.61 

femes  covert 

.   61-64 

idiots  and  lunatics 

..64-66 

persons  non  compotes 

.  66-69 

who  may  be  sued,  and  how,  and  when 

.   66-72 

infants 

.  66-71 

femes  covert 

.   66-72 

idiots 

.  66-71 

lunatics     • 

.   66-71 

corporations 

70 

persons  non  compotes 

70 

parties  to,  who  proper  and  necessary 

72-225 

who  not  proper  or  necessary     • 

225,236 

general  rule  as  to  parties  to 

72-78 

exceptions              .... 

75-135,  a 

when  parties  out  of  jurisdiction     . 

.    78-81 

prayer  of  process  against  parties  out  of  jurisdiction  81, 82 

when  the  objection  of  parties  out  of  jurisdiction 

is  fiital  or  not 

.     78-90 

distinction  between  active  and  passive  parties 

80-86 
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BILL  IN  EQUITY,  Coniinued.  Sbotiom. 

when  one  legatee  may  sue  alone         88, 89, 104, 203-  207 
when  one  distributee  may  sue  alone  89  -91, 105, 106 

exception  as  to  parties,  when  no  representative 

appointed         •  .  .  •  •  90-93 

or  when  unknown         .  .  .92-94 

exception  as  to  parties,  when  numerous       94, 95,  97- 130 

when  exception  as  to  numerousness  not  available     94,  95, 

129-136 
when  some  may  sue  in  behalf  of  all  .     95  - 129,  203 

in  cases  of  a  common  interest         97  - 107, 120  - 127, 169 
in  cases  of  voluntary  associations  .     97, 107-116 

in  cases,  where  all  cannot  be  brought  before  the 

Court  .....  96-96,120 
in  cases  of  prize  crews  ....  96 
in  cases  of  captors  .  98  - 1 04, 185, 190  - 192 

in  cases  of  residuary  legatees  87-90, 104,  107, 108, 

185,203,204,211-218 
in  cases  of  distributees        .  .  89,  91,  105, 204 

in  cases  of  joint  incumbrances        .        148, 150,  216^  229 
where  a  few  may  be  sued  on  behalf  of  all,  and 

others  bound    .  .  .  .115,116-127 

in  cases  of  joint  adventure  .  .        168 

nature  of  decree  asked,  may  affect  the  question  of 

parties    .  .    126-131,137-140,213,225-228 

when  parties  not  dispensed  with,  though  numer- 
ous        ...  .        94-96,129-135 
where  all  have  a  distinct  interest  in  the  decree      129- 135 
summary  of  the  general  rule  and  exceptions  as  to 

parties        .  .  .  135- 137,222-225 

who  are  deemed  parties  in  interest    135,  a  - 139,  225  -  228 
what  is  an  interest        •  •  .  135,  a -139 

whatnot  .....  227 

interest  legal  or  equitable         .  .  •     137, 138 

interest  remote  or  indirect        •  .  .     137, 138 

interest  consequential    •  .  •        140,225-228 

who  is  deemed  the  proper  representative  of  an  in- 
terest .....    140-150 
when  executor  or  administrator  a  proper  party     140, 161  - 

167,170-179 
when  trustees    .  .  143,148,150,206,213-218 

when  tenant  in  tail        .  .  .         143  - 148, 161 

when  tenant  for  life      .  •  •     145  - 148 

when  remainder-men  bound     .  .         145-148,159 

when  persons,  having  prior  interests,  not  neces- 
sary parties  .        146  - 149, 196, 213  -  216, 230 
when  lessees  proper  parties  or  not       .  .  151 
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BILL  IN  EQUITY,  Continued. 

parties  in  cases  of  assignments  .  .      151  - 157 

rent  charge  .  .      122-125 

joint  interests  .  .      J57  - 162 

legacies  .  .  89 

joint  charges  or  burdens    93, 162  - 167, 

205-208 
successive  interests  158- 160, 165 

joint  tenants  and  tenants  in 

common  .    159,  160, 357  -360 

heirs  and  devisees     159  - 161, 180, 181, 

205 
part-owners  •  .       164-169 

partners  .  .        167,  168 

joint  obligors  and  contractors     169,  170 
in  cases  of  administration        •  .        170- 174 

trusts  ander  will    .       85  -  89, 171, 180 
lieirs  and  devisees  who  are 

bound  by  contracts  180, 181, 172  - 177 
leases  .  •  .        151 

mortgages  .  169  -  203 

legacies  .  .  203-207 

contracts  for  purchase  of  lands  177 

when  third  persons,  having  assets,  are  proper 

parties        .....      177-179 
who  are  proper  parties  in  cases  of  survivorship      178, 211, 

212,355-360,367-372 
proper  parties  in  cases  of  foreign  administrations  179 

of  common  trusts  .        207  -  213 

of  trusts  for  creditors  143, 148,213-218 

in  cases  of  account  .  .         218^  219 

in  cases  of  corporations      •  .  .     235 

defect  of  parties,  when  fatal  or  not  72, 74,  a-78, 129-130, 

134-136, 202,  203,  218, 22%  235 
when  an  option  to  make  a  party  or  not  221 

government,  when  a  proper  party  to  suit  8, 9,  49, 50, 222 
who  are  not  proper  parties  .  .  224-235 

persons  not  consequentially  interested  137, 226, 226,  a 
persons  having  no  privity  ....  297 
persons  not  touched  by  the  decree  126- 130, 139,214,214,  a 
formal  parties,  who  are        •  .  226,  a,  227,  542 


prior  incumbrancers 
persons  having  no  interest 

attorneys  and  agents 

arbitrators 

bankrupts     . 

witnesses 


149, 150,  215, 230 
231, 232,  570 
231,232 
231,233 
233 
235,  519,  570 
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BILL  IN  EQUITY,  ConHmud. 

waDt  of  parties,  how  and  when  defect  of,  to  be 
taken  advantage  of     •  .  .  2 

misjoinder  of  parties  as  plaintifb     75-77,  236 -S 

o(jd— « 
of  parties  as  defendants 
how  want  of  parties  shown 
General  frame  of  BiU, 

certainty  in  •  • 

title  of  plaintiff       . 
alternative  statement  of  title 
uncertainty,  what  is  in 
charges  of  fraad  in 
general  charge,  when  sufficient 


2 
2 
2 
.     27,25 
41, 242, 2£ 
952-256, 5C 
.     242,2 
24 
.    28,29, 
24i 
.      255- 
25S 
2( 
48,265- 
27] 
28( 


defendant's  title,  certainty  in 

interest  of  plaintiff,  how  averred 

notice,  how  charged  in        • 

scandal  and  impertinence    • 

multifariousness 

misjoinder  of  distinct  matters 

splitting  up  one  cause  of  suit     286-290,  68£ 

idien  affidavit  to  Bill  necessaiy  287 

confessions  and  admissions,  idien  and  how 
to  be  charged  in  Bill       .         263, 264, ! 
Bill  to  set  aside  a  decree  for  fraod 
Bill  of  interpleader  . 

when  proper  • 

frame  of        •  •  • 

Bill  of  certiorari 

nature  and  subject  of 
Original  Bill  not  praying  relief       • 
Bill  to  perpetuate  testimony 

nature  and  objects  of 

frame  of  the  Bill 

prayer  of  the  Bill     • 
Wl  to  take  testimony  de  bene  esse 

objects  of     . 

frame  of  the  Bill      •  • 

Bill  of  Discovery,  nature  and  objects  of 

never  prays  relief    • 

what  is  a  prayer  for  relief  • 

general  frame  of  the  Bill     •      814 

when  it  should  state  that  an  action 
menced  or  about  to  be  • 
Bills  not  original,  various  kinds  of 

general  nature  of     •  . 

£Q.  PL.  Ill 


291 
293 


•  19 
299- 
■ 

299- 
• 

307- 

307- 

308- 

311- 

311- 

313, 

-326,559- 

is  com- 

559-J 

20,5 

326-i 
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Supplemental  BiU               .  17,  326, 332,  885  -  891, 905 

general  nature  of         .  .           .          331  -  344 

frame  of  supplemental  Bill  •           .           343-345 

Bill  in  nature  of  a  supplemental  Bill,  what  it  ia      345, 346 

when  proper                 .  346-352,885-888,905 

when  not  necessary  .           .           351-352 


frame  of  such  a  Bill 
Bill  of  Revivor 

general  nature  of 

origin  of 

when  necessary  and  proper 

when  not  ...  •  354  -365 

parties  to  Bill  of  Revivor       178, 179, 210  -  214, 354  -  370 

in  cases  of  Bills  of  Interpleader         •  .        362 

in  cases  of  Cross  Bills  •  •        363 


353 
20,354 
20,354 

355 
354,354,0,363-366 


367 

371 

370-374 

372-375 


when  a  revivor  may  be  in  part 

no  revivor  for  costs 

when  defendant  may  revive 

frame  of  Bill  of  Revivor     • 

Bill  in  nature  of  a  BiU  of  Revivor  377, 384 

distinction  between  tiiis  and  a  Bill  of  Revivor  375  .  384 
how,  and  by  whom  to  be  brought        •  384-387 

frame  of  the  Bill  .  .  •  .       386 

Bill  of  Revivor  and  Supplement,  what       .  387 

when  proper     •  .  *  •  •       387 

Cross  Bill    ...  .  389-391,  a 

nature  of    .     .  .  •       389-391,  a 

when  proper     ....  388-S95 

against  plaintiff  .  •  390-394 

between  co-defendants  .  .  .        392 

at  what  time  brought  •  391  -397 

when  Cross  Bill  may  be  for  relief  as  well  as 

discovery  •  .  •  •  .        396 

when  it  need  not  show  any  Equity     .  396-401 

whether  a  Cross  Bill  may  be  in  a  different  Court  400 
frame  of  a  Cross  Bill  ....  401 
origin  of  a  Cross  Bill   ....        402 

Bill  of  Review        .....       403 
nature  of  ...  .  403-405 

two  sorts  .....        404 

for  errors  of  law  .  .  405-412 

upon  new  discovered  evidence  405-412 

when  and  how  brought  •  406  -  413 

when  decree  must  be  complied  with  •  •        406 

for  error  of  law,  when  to  be  brought    .  408  -  412 

by  what  persons  ....       409 
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within  what  time  brought 

errors  of  form,  whether  subjects  of  review 

when  allowed  or  not    • 

for  what  new  evidence 

after  decree 

after  affirmance  in  Parliament . 

not  matter  of  right 

within  what  time 

frame  of  Bill  of  Review 
Bill  in  nature  of  Bill  of  Review,  what 

when  proper    . 

frame  of  the  Bill 
Bill  to  impeach  decree  for  fraud 

when  proper 

frame  of  .  •  • 

Bill  to  carry  decree  into  execution 

of  inferior  Court 
Bill  to  carry  decree  into  execution,  or  to  vaiy  decree    429 

frame  of  ...  -  .        432 

amendment  of,  when  and  how  allowed    831,  332,  614, 

882-894 

amendment  of  what  matters  •  882  -  894 

when  amendment  not  allowed  .  882-894 

effect  of  amendment  as  to  third  persons         .        904 
Bill  to  perpetuate  testimony  .  .     299,300,301 

frame  of  .  .  .  .  300-306 

Bill  to  take  testimony  de  bene  esse  .     299, 307,  308 

frame  of  ....  309,310 

BONDS,  LOST,  Bill  to  recover  on         ....        313 

affidavits  of  loss,  when  necessary  .  .        313 

BOUNDARIES,  usually  triable  at  law    .  .  .  337-340 


BaoTioKt 

410 

411,  419 

410-420 

410-416 
415 
418 

417-420 

418-421 
420 
421 

420-425 
425 
426 

426-429 
428 
429 

429-433 


C. 

CANON  LAW.    (See  Civil  Law.) 

rules  of,  often  adopted  in  Equity       14,  878,  880  -  882, 889 

CAUSE,  when  set  down  for  hearing  on  Bill  and  answer,  .        455 

CERT AINT  Y  IN  BILLS       .  .  21  -  25,  28,  240, 252  -  256 

how  facU  should  be  stated         .  .  27-  30,  252 

general  charge,  when  sufficient  .  .       35-38 


different  kinds  of 
title  of  plaintiff 
title  of  defendant 
what  is  sufficient,  or  not 
what  is  uncertainty,  or  not 
parties,  how  described 


240 

240-243,254,260 

255-257,0 

28,32,35-39,249-255 

242-245,255-257,0 

25-28,236-299 
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CERTAINTY  IN  BILLS,  CatUinyed. 

charge  of  fraud,  how  sUted      .  .  .249-254 

charge  of  notice,  how  stated  .  263 

in  plea  .  •  .  •  •  814 

when  plea  too  vagne    ....  814 

want  of,  how  Uken  advanUge  of         .      242, 255  -  257,  a 

528-531 

when  by  deranrrer         .  .      528-531 

how  and  when  want  of  certainty  cared  528  -  531 

'     in  answer  .  851-860,867.874 

CERTIORARI,  BILL  OF,  what  17-21,298 

when  naed       •  .  298 

frame  of  •  •  .  298 

CESTUI  QUE  TRUST.    {Su  Partiks.) 

when  a  fnoper  party  or  not  207-214,  a 

in  case  of  mortgagee       •  190- 194 

CHANCERY,  JURISDICTION  OF, 

general  description  of  •  •  .        472-477 

acts  t»  personam       .....     489 
not  limited  by  locality  .  .  .         487, 490 

what  sabjects  not  within  .       406-485 

CHARGE  IN  BILL, 

when  general,  is  sufficient  or  not  27-  30, 35  -  38|  249  -255 
when  answer  most  be  special  to  general  charge  856 

CHARGING  PART  OF  BILL,  what       .  .  .  31-34 

how  charges  should  be  stated  .  .  31-34 

Equity  should  be  in  the  stating  part,  and  not  merely 

in  the  charging  part        •  •  .  33-34 

general  charge,  when  sufficient         •  27-30, 35-39 

common  form  of         •  •  .  .  .31 

special  charge  of  combination,  when  necessary       •       29 
CHARITY,  who  sues  in  cases  of   .  8,9,49-55,06-70 

Bills  for,  constmed  indulgently        •  •  8^  40 

CHILDREN,  when  they  may  revive  suit  for  settlement  after 

death  of  a  mother  .  328,613 

CIVIL  LAW,  Pleadings  in  Equity  derived  from  649, 677,  707,  878, 881 
protestation  in  answer  borrowed  from  •  872 

CLASS  OF  PERSONS,  when  a  suit  a  whole  class,  who  are 

proper  parties  105, 207, 207,  a,  207,  h 

CLUB,  when  some  may  be  sued  for  all  the  membera  of  a  .116 

COLLEGE,  VISITOR  OF,  plea,  that  he  has  exclusive  juris- 
diction of  the  matter  good  .  •    718 
COLLUSION  BY  DEBTORS       .          .           .           .177-179 
who  parties  to  Bills  for                      •           .       177-179 
COMBINATION  AND  CONFEDERACY, 

charge  of  in  Bill         .  .  .  29-31,856 

special  charge  of        ,  .  .  29-31,856 
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.    878 

.  aoo 

299-308 
306-310 

.  64 
.  70 
734 
779 
•  779 
120.134,285 
lis  - 124, 285 


COMBINATION  AND  CONFEDERACY,  ConHnued.  stcnoiis 

common  fonn  of         .  .  .  .  .29 

general  charge  requires  no  answer  •        578, 856 

special  charge  requires  an  answer  •  •    856 

combination,  criminal,  if  charged,  need  not  be 
answered 
COMMISSION,  Bill  for,  to  take  testimony 

to  perpetuate  testimony 
to  take  testimony  de  bent  esse 
COMMITTEE  OP  IDIOTS  AND  LUNATICS, 

when  he  may  sue 

when  he  may  defend  . 

answer  by        • 
COMMON  RECOVERY,  plea  of  .  . 

when  a  good  bar  or  not 
COMMONERS,  when  some  may  sue  for  all 

when  some  may  be  sued  for  all 
COMPLAINANTS.    {See  Pi.aintiff8  aud  Parties.) 
COMPOSITION  OF  FELONY,  demurrer  to  a  discovery  of  591 

CONFEDERACY.    (See  Combination.)  •  •      28-31,856 

criminal  charge  not  to  be  answered 

general  charge  of  • 

form  of        •  .  •  . 

special  charge  of     •  .  • 

general  charge  requires  no  answer 

special  charge  requires  answer 
CONFESSIONS,  when  in  order  to  be  evidence  to  be  charged 

in  the  Bill        .  .  .  263, 264, 265,  a 

CONFESSIONS  AND  ADMISSIONS, 

of  defendant  to  witnesses,  how  to  be  charged  in  a 

Bill 263, 265,  a 

CONFIDENCE,  PROFESSION  AL,  an  objection  to  BUI         575-603 

when  objection  taken  by  demurrer  . 

when  by  plea  .... 

CONFOUNDING,  DISTINCT  MATTERS  in  Bill      . 
CONTRIBUTION  TO  CHARGE  OR  BURTHEN, 

who  proper  parties  to  Bill  for      122- 125, 161  - 165, 173  - 

176,180,181,203-207 

in  case  of  mortgages  ....        186 

CONVERSATIONS,  when  in  order  to  be  evidence  to  be 

charged  in  the  Bill       .  .  263, 264, 265,  a 

CONVICTION  OF  OFFENCE,  how  pleaded   .  .  723,  729 

COPY-RIGHT,  VIOLATION  OF, 

suit  for,  against  distinct  persons,  is  multifarious  276  -  278,  a 
CORPORATION,  prayer  of  process  against       .  .  44-46 

suit  by  .  .  •  .  •  50, 55 

suit  against  .  .  •  .  .         44, 45, 70 


578 

29-31,856 

29 

.  29-31 

856 

856 


575-603 

599 

271-279 
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CORPORATION,  Coniimud. 

suit  by  forei^  .....        55 

officers  of,  when  proper  parties        .  .  235^  236 

voluntary  association  cannot  sne  as  •  .       497 

Freemasons'  Society  cannot  sue  as  .  .       497 

COSTS,  no  revivor  in  general  for  •  •  •         369-371 

'  exception  to  rule      .  .  .  •  .        371 

COVERTURE,  PLEA  OF,  of  plaintiff  .  .  723, 725 

of  defendant  .  733 

(See  Married  Womeic.) 

COUNCIL,  PRIVY,  jurisdiction  in  political  cases         .  466-472 

COUNSEL,  signature  of  to  Bill  .  .  .  .    47, 48 

signature  to  answer  ....        876 

signature  to  demurrer  ....        461 

not  bound  to  discover  professional  confidence        599, 603 

exceptions  to  rule    ....  601  -603 

COUNTY  PALATINE,  demurrer,  because  suit  belongs  to       .        487 

plea  for  like  cause       •  .  .        714 

COURTS  OF  EQUITY,  general  jurisdiction  of  .  473,  473 

act  in  personam  •  .        489 

not  limited  by  locality  .  487  -  491 

CREDITORS,  when  proper  and  necessary  parties  .  99 

wh«n  suit  by  a  few  in  behalf  of  all     99-102,  213  -  218 
when  a  mortgagee  may  sue  in  behalf  of  all 

creditors        .....        101 
when  creditor  may  sue  for  himself  alone  99  >  102 

in  case  of  deed  of  trust  and  for  payment  of 

creditors,  who  proper  parties      101  - 104,  213-218 
who  may  revive  on  creditors'  Bill  .  •         .        364 

when  they  may  sue  debtors  of  estate  or  not        177,  514 
when  they  must  sue  trustees  of  debtor  514, 515 

when  they  may  sue  legatees  or  not  .        517 

when  Bill  creditors  by  different  judgments  may 

join  in  one  •  .        162^533-539 

CRIMINAL  MATTERS.    {See  Demurrer  and  Pleas.) 

Bill  of  Discovery  does  not  lie  in  aid  of  421,  477,  489 

nor  to  compel  discovery  of  criminal  matters  553, 599 

demurrer  to  discovery  of       547,  554,  575  -  578, 590  -  596, 

607,606 
823 


answer  may  object  to  discovery  of 

846 

CROSS  BILL,  what  is                ... 

389 

origin  of     . 

402 

when  necessary  or  proper 

389-397 

for  relief 

389-397 

for  discovery 

390 

between  defendants 

391, 391,  a 
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CROSS  BILL,  Conimued.  SaoTioirs 

a  mode  of  defence  .  .  393, 399 

not  necessary  now  in  same  cases,  where  formerly 

required  •  •  •  .  .        394 

at  what  time  to  be  brought  .  •  .       395 

what  relief  proper  on  •  .  •  .        397 

equitable  relief  only  on       •  •  .  .        396 

Bill  of  Revivor  in  case  of   .  .  •  .       363 

in  cases  for  specific  performance    .  .  394, 397 

in  what  Court  to  be  brought  •  .  400 

frame  of  Bill  ....  396,401 

in  cases  of  relief  ....        398 

in  cases  of  discovery  •  .  .  398, 401 

demurrer  to  ....       639-634,a 

{See  Demurkxr.) 
|ilea  to  .....  •        575 

(See  Pleas.) 
answer  to  .....        845 

CROWN,  SUITS  by  or  against  the 

who  sues  for  the  Crown         .  8, 9,  49,  50,  69 

when  Attorney-General  a  party  suing  8, 9, 49,  50, 69 
when  Attorney -General  a  proper  defendant     7,  6, 9, 

223 
in  case  of  charities  .  8,  9, 49,  50, 69 

D. 

DAMAGES  STIPULATED,  Bill  of  Discovery  lies  to  aid        .       590 
DEATH  OF  PARTY,  effect  of  .  .  .  3S9, 356 


of  plaintiff 
of  defendant 
of  feme  covert 
of  husband 


.  339,354,360 

.   354 

361 

347, 361 

of  administrator  or  executor         360, 363, 383 
abatement  of  suit  by  .    339, 354, 355 

when  suit  survives,  or  not         .  354  -  358 

death  of  the  plaintiff    .  •  356-360 


.  363 
178, 337, 363,  514 
178, 337, 363,  514 
178,  337,  363,  514 


effect  of  after  decree 
DEBTORS,  when  proper  parties  to  Bills 
when  not 

in  cases  of  collusion 
when  they  may  demur  to  Bill  for  want  of  privity  513 

DE  BENE  ESSEf  Bill  for  examination  of  witnesses 

nature  of      .  .  307, 308 

when  proper  or  not  381, 307-  309 

frame  of  Bffl  .  .    381,307-309 

affidavit  necessaiy  to  .  .  •       309 
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DEC&EEl    (See  DmuKKKm,  Pulas,  Biu.  or  Rktikw,  axd  Biu.  hot 

Obioihai..) 
wlieo  It bindi  absent  putiea,  or  not  81-91,  94, 97,  lOSs  106 
Ihune  or  pnyer  for,  bow  it  affects, mabra^pBitieB  136-131, 

137,138,214,214,0,225 

wben  it  binds  remainder-men  143-148;  161 

wben  lesKOs  boond  •  •  •  .        151 

fraod  in,  BUI  for       ....   4«2-447,  794 

fraud  in,  iiow  [beaded  •  •  789  -  794 

former  decree,  wben  a  bar  or  not    •  •  7B9-794 

of  dismisBal,  wben  a  bar  or  not      •  793 

Bill  of  Remor,  after  decree  •  366-373 

Bill  in  tbe  natore  of  revivor,  alter  decree  385, 386 

Bin  of  ReTiew  of  •      402  >  406, 633-638 

BUI  in  natore  of  BiU  of  RoTiew     .  .  421-426 

Bm  impeacbing  for  fraud  426,427,639,796 

BUI  to  execQte  decree         .  .  .    ^9,430,641 

demarrer  to  BUI  of  Review  .  640 

plea  to  BUI  of  Review        .  833-838 

decree  of  another  Court  .  429-433,641 

BUI  to  suspend  decree  .  638-644 

DEEDS,  how  referzpd  to  in  BUI  .  .  259,265 

when  reference  proper  •  241, 265, 863 

reference  to,  in  answer,  effect  of  .     853,856-862 

how  reference  to  should  be  made  .  •     852, 853, 859 

when  reference  to  in  answer  makes  them  part  of 

answer         .....  856-862 

DEFECTS  IN  PLEADINGS,  nonjoinder  of  parties    •     2^,  237, 245 

of  parties,  how  cured  221, 236 

of  parties,  how  insisted  on  75, 236^  238 
misjoinder  of  parties  237, 271  -  286 
how  and  when  Bill  amended  •  332 
in  what  matter  amendable  332, 333 

in  plea,  when  and  how  amended  701 
in  answer    .  852  -  866 

DEFENCE,  modes  of  .  .  434,435,436 

by  demurrer        .  .  436,439-465 

by  plea  436,647-703 

by  answer  436^845-849 

by  disclaimer  .         436,838-844 

what  mode  proper  in  certain  cases  486;  438  -  443 

to  different  parti  of  BUI  .  .  .       438,439 

by  demurrer  to  relief  .  •  •      466  -  545 

to  discovery       •  •  •  •       545-611 

by  plea  to  relief         ....       702-816 

to  discovery      ....       816-826 
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DEFENCE,  CwUinued.  Sbctions 

by  answer  to  relief  .  .  .  .  845-848 

.  by  answer  to  discovery        .  .  .  845-848 

what  must  be  taken  by  demurrer  433-440,  487,  488,  605- 

609,647 
matters  of  form  •  •  .  528, 532 

want  of  formal  parties  .  .  .        542 

that  another  Court  of  Equity  has  jurisdiction  488 

multifariousness  .  .27],  284,  a,  537  -  541 

want  of  interest  of  defendant  .  .        '   569,  570 

matters  of  abatement,  bow  and  when  available  in 

defence    ....••       708 
matters  in  bar  to  relief       .  .  .  748-816 

{See  Plkas  to  Relief.) 
matters  in  bar  to  discovery  .  .  807-826 

{See  Pleas  to  Discovert.) 
DEFENDANTS  in  Bill.    {See  Parties.) 

description  of  .  .  • 

how  named  in  process 

none,  except  those  against  whom  process  is  prayed 
who  may  be  sued  as 
infants 
femes  covert 
idiots  and  lunatics 
corporations 
Attorney  and  Solicitor-General  when 
persons  tion  compotes 
m     aliens  .... 

proper  parties,  who  are 
exceptions    .... 
nonjoinder  of  •  •  . 


26 
43-46 
44 
66-72 
66-71 
66-72 
66-71 
70 
69 
70 
51-56 
26,44 
75-138 
75,76,235-239 


misjoinder  of  .  .  .  237,271-286 

want  of  interest  in  ....   518-522,570 
not  compellable  to  discover  their  own  title     547,  572  -  575 
nor  to  discover  facts  leading  to  forfeitures  or  pen- 
alties on  criminal  accusations   553, 554,  575  -  580, 591  - 

596 
exceptions  to  the  rule  •  •  •  589  -  596 

by  contract  or  waiver  ....  589 
by  stipulated  damages  ...»  590 
by  lapse  of  time  .  .  •  •       598 

by  acts  of  moral  turpitude  merely       .  .        596 

plea  of  purchase  for  valuable  consideration  804-812 

{See  Pleas.) 
plea  of  title  of  defendant    .           .           .  .811 

DELIVERY  OF  DEEDS,  Bill  for,  when  affidavit  required  to   .        477 
DEMURRER,  nature  of 436-447 

EQ.   PL.  112 
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DEMURRER,  Continued.  Bterwmm 

when  a  proper  mode  of  defence      .      438-454, 604  -  607 
when  objection  should  be  taken  by    S84,  a,  453, 488,  526  - 

529,  541,  542, 604-607,  647-650 
to  Bill  for  relief       .  .  .438,439,447 

to  Bill  for  discovery  .  .       436-442,605,606 

may  be  to  the  whole  Bill     •  •  •  .        442 

or  to  part      .  .  •  • 

when  too  general     . 
when  several  defendants 
causes  o^  what  are  proper  .  • 

matter  apparent  on  Bill 

stated  by  pretence  in  Bill 
what  it  admits 

for  defects  of  substance       •  < 

for  defects  of  form  •  •  • 

for  defect  of  form  must  be  taken  by 
general,  wha( 

special,  what  .  •  • 

speaking,  what 
bad  in  part,  bad  in  whole     . 
in  nature  of  a  plea  in  abatement  sometimes 
always  in  form  in  bar  of  suit 
applicable  to  Bills  only 
not  applicable  to  pleas  or  answers 
when  demurrer  lies  to  whole  Bill  if  for  discovery 

and  relief  .        312, 441, 751,  nole 

when  demurrer  overruled  by  answer  .        ,  .        688 

frame  of  demurrer    ....  457-466 

must  specify  parts  of  Bill,  to  which  it  goes  456-459 
when  too  extensive,  effect  of  .  443|  458-466,692 
how  defect  cured  .  .  .  459, 460 

overruling,  effect  of  •  •  .  •       460 

second  demurrer  not  allowed  .  .        460 

to  be  signed  by  counsel       ....       461 
when  demurrer  alone  not  sufficient  on  tjme  al- 
lowed to  plead      ....  461, 462 
causes  assigned  on  record,  effect  of  overruling      .        464 
causes  assigned  ore  tenuB    ....        464 

to  Bill  for  rehef 466 

to  original  Bill  for  relief      .  .  .  466-545 

(1)  to  jurisdiction  ....  466-493 

that  subject  not   cognizable   in  any  Municipal 

Court       .....  466-473 

that  subject  is  political         .  .  .  466-473 

that  subject  is  not  within  the  jurisdiction  of  a 
Court  of  Equity   ....  468,473-485 


439-447 
443 
445 

447,456 
449 
450 
452 
453 
454 

453,528 
455 
455 
448 

443,693 
456 
456 
457 
456 


INDEX.  891 

DEMURRER,  CorUtnwd.  Swrioirs 

that  the  remedy  is  at  law    .           .           •  472-  479 

that  the  defence  is  at  law    .           .           •  481,  482 

that  DO  remedy  at  law  or  in  Equity             •  483  -  485 

that  some  other  Court  of  Equity  has  jurisdiction   485  -  489 

County  Palatine           .           •           .  •        487 

Court  of  Great  Session  of  Wales        .  •        487 

Courts  of  Universities             .           .  .        487 

Courts  of  London         .           •           .  •        487 

Courts  of  Cinque  Ports            •            •  .        487 

on  account  of  locality  of  suit          .           •  .        487 

objection  must  be  taken  by  plea  or  answer  .        488 

that  some  other  Court  possesses  jurisdiction  490-  493 

Ecclesiastical  Courts    .            .            .  490, 491 

that  exclusive  jurisdiction  belongs  to  State 

Courts  in  America    •           •           •  •        492 

(2)  to  the  person            .           .           .           .  •       493 

that  plaintiff  is  disabled  tQ  sue  .  494, 495 

that  plaintiff  has  not  the  character,  in  which 

he  sues         .  •  .  •  .        493 

suit  by  infant,  idiot,  lunatic,  feme  covert  •  494 
suit  by  bankrupt  ....        495 

that  plaintiff  is  not  administrator  or  ezecator  496 
that  plaintiffs  are  not  a  corporation      .  .       497 

that  plaintiff  is  a  fictitious  person        .  •       496 

(3)  to  substance  of  Bill  .  .  .  499-526 

value  in  controversy     .           •           •  500  -  503 

•              want  of  tiUe  in  plaintiff           .           .  503-508 

want  of  equity  in  plaintiff       .           .  •        505 

want  of  interest  in  plaintiff     •           .  .        509 

title  of  plaintiff  stated  in  the  alternative  .        516 

litigated  or  doubtful  title  of  plaintiff    .  '  511,  512 

want  of  privity  in  parties         .           •  513  -  519 

want  of  interest  in  defendant  .           •  •        521 

that  Bill  is  to  enforce  penalty  or  forfeiture  521-526 

(4)  to  frame  and  form  of  Bill    .            .           .  .527 

defects  of  form  .  .  .  528,642 

when  and  how  objection  taken  •  454,  528 

want  of  cerUinty         .  .  .    242,255,529 

multifariousness  .  •  530-541 

what  is,  or  not,  roultifkriousness  530-  541, 609, 610 
for  joinder  of  distinct  defendants  •  530  -  541, 610 
for  joinder  of  distinct  causes  of  suit  .  530-541,  610 
for  want  of  proper  parties.  {Su  Parties.)  540-545 
for  misjoinder  of  parties  •  540-545 

for  irregularity  in  frame  of  •  642-647 

demurrers  to  Bills  of  Discovery  .  545-611 
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to  Bills  of  Discovery  in  aid  of  an  action        545  -  561 
defendant  may  demur  to  relief  and  answer  to 

discovery       ....  316, 546 

to  relief,  when  a  good  bar  to  discovery    311,  545^  547 
to  discovery,  when  not  a  bar  to  relief  .        545 

to  particular  discoveries  .  547,607-609 

because  the  discovery  will  subject  defendant 

to  forfeitures  and  penalties  547  -554,  575-588 

or  to  pains  and  punishments    .      547  -  596, 607  -  609 
exceptions  to  the  rule  .  •  .  589-596 

that  discovery  is  immaterial     .  .   546,  564  -  570 

that  discovery  is  of  defendant's  and  not  of 

plaintiff's  title  .  .  .     546,573,574 

for  multifariousness      .  .  .  530, 540 

that  subject  is  not  of  municipal  cognizance     549,  551 
that  plaintiff  is  under  disability  to  sue  .        549 

that  plaintiff  has  not  the  character  he  assuroea       549 
that  plaintiff  has  no  interest    .  .  .        549 

that  plaintiff  has  no  right  to  discovery  •        549 

that  defendant  has  no  interest  .  549, 569 

that  suit  is  not  of  a  civil  nature  •  .        553 

that  suit  is  an  information,  or  indictment,  or 

quo  iMtrrofifo,  or  prohibition,  or  mandamus  .        553 
that  the  suit  is  before  arbitrators         .  .        554 

that  the  Court,  where  the  suit  is  depending, 

can  give  discovery   ....        555 
that  the  discovery  would  be  in  aid  of  a  suit 

against  public  policy  .  .  556^  557 

that  the  action,  in  aid  of  which  discovery  is 

sought,  is  not  maintainable  .  .  •        558 

effect  of  doubt  in  this  respect .  .        562 

that  the  state  of  the  pleadmgs  does  not  jus- 
tify a  discovery         ....        559 
that  no  action  is  commenced  or  is  averred  to 

be  about  to  be  commenced  .  .  559^  560 

to  discovery  in  aid  of  defence,  when  allowa- 
ble or  not      •  .  563;  564 
whether  in  aid  of  a  suit  in  a  foreign  Court      53,  nate^ 

311,553 
that  Bill  is  by  or  against  persons  not  parties 

to  the  suit  at  law      ....        509 
for  want  of  privity  of  defendant  .  .        571 

that  Bill  seeks  discovery  of  professional  con- 
fidence ....  599-603 
that  defendant  has  equal  Equity          •  603-605 
that  defendant  is  a  purchaser  for  a  valuable 
consideration    '        .           .           .          608-606 
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DEMURRER,  Continued.  Bscnoiis 

in  what  cases  demurrer  to  discovery  is  the 

proper  mode  of  defence       434  -439,  488,  605,  606, 

608,  609,  647 
what  is  .not  matter  of  demurrer  .  .        6i0 

want  of  parties  is  not  matter  of  demurrer  to 

discovery       •  .  .  •  .610 

demurrer  to  Bills  not  origfinal  .  .  611  -  647 

to  supplemental  Bills  and  Bills  in  nature  of  611  -617 
that  plaintiff  has  no  right  to  the  Bill     .  611-614 

that  no  case  is  made  for  a  supplemental  Bill  614 

that  no  new  facts  shown  .  .  .615 

that  the  facts  are  proper  for  an  amendment   615, 644- 

647 
that  the  Bill  is  not  properly  supplemental        •        616 
to  Bill  of  Revivor  and  Bills  in  nature  of  re- 
vivor .  ...  .617-625,829 
that  no  ground  for  revivor  is  shown  617,  830, 831 
that  no  privity  is  shown     .  .  618,  619 
for  want  of  interest           .            .  620, 621 
for  defect  in  frame  of  the  Bill      .    62^,  625,  829 
that  defendant  has  answered  the  Bill  of 

Discovery  •  .  .  .        623 

when  want  of  parties  an  objection  or  not  614,  830 
plea  of  statute  of  limitations  to  revivor  •        831 

to  Bill  of  Revivor  and  Supplement      .  .        627 

to  Cross  Bill     ....  628-634 

that  it  18  not  properly  a  Cross  Bill       .  628-634 

that  it  is  brought  contrary  to  the  practice  of 

the  Court      .  .  .  •  .        632 

to  Bill  of  Review  and  Bill  in  natui-e  of  .        634 

that  BUI  is  not  brought  within  limitation 

of  statute  ....        635 

that  the  new  matter  is  not  relevant         •        636 

that  it  is  brought  contrary  to  the  course 

of  the  Court      .  .  .  636-647 

to  Bill  to  impeach  decree  for  fraud       •  639,  645 

to  Bill  to  suspend  or  avoid  decree       •  640  -  644 

to  Bill  to  execute  decree         .  .  •       641 

DEPOSITIONS 299-310 

(iS!ee  Bill  to  take  Testimony  and  to  Perpetuate  Testimokt.) 
DEVISEE,  when  a  proper  party  .....        160 
in  cases  of  trusts     .....        171 
in  cases  of  covenants  and  bonds     •  .  174  - 177 

in  cases  of  mortgages  .  .  .  175,182-205 

in  cases  of  charges  on  real  estate         85  -  87, 174  - 177, 180 
in  cases  of  contracts  for  purchase  of  real  estate     .        177 
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DEVISEE,  Continued  a^mow 

ID  cases  of  Bills  for  specific  performance    .  •        177 

Id  cases  of  Bill  by  devisee  to  prove  will,  who  are 

parties      .  .  •  •  .  87, 181 

DEVISE  OF  LAND,  fraud  in  will,  not  cognizable  in  Equity  474, 786, 787 

DILATORY  PLEAS,  what  are  in  Equity 

borrowed  from  Civil  Law    . 

DISABILITY  OP  PARTIEa    (See  Bill  akd  Pleas 

of  plaintiff    . 

of  defendant 

DISCLAIMER,  nature  of 

plea  of,  when  proper  or  not 
may  be  to  whole  or  part  of  a  Bill 
plaintiff,  when  entitled  to  an  answer,  notwith- 
standing 
when  costs  allowed  on  or  not 
DISCOVERY,  Bill  of,  nature  of  . 
never  prays  relief   . 
proper  prayer  of 
frame  of  Bill 
title  of  plaintiff 
interest  in  subject  matter 
certainty  in  Bill 
proper  case  to  be  shown  in  Bill 
in  aid  of  some  suit  . 
in  what  suit  allowed 
interest  of  defendant,  how  stated  in 
privity  of  title 

whether  in  aid  of  a  foreign  suit 
description  of  subject  matters  in 
when  a  mere  fishing  Bill     • 
demurrer  to  discovery 
{See  Demurrer  to  Bills  of  Discovert. 
demurrer  to,  when  proper      435  -  439,  488,  493,  545  -  548, 

550,605-611 
which  will  subject  party  to  penalty,  or  forfeiture, 

or  punishment  for  crime,  not  allowed     •  575-588 

privileged  communications,  discovery  of,  not  al- 
lowed      .....  599-603 
how  far  a  party  may  waive  objection  to  discovery 

of  criminal  matters  by  agreement  •    5SI1,  577, 569 

when  and  how  objection  to,  should  be  taken  488,  489, 

604,a-607 
parties  to  Bills  of  Discovery,  who  are  proper  or 

not  .....  569, 610 

pleas  to  discovery  .  .  •  816-826 

(See  Pleas  to  Reltkp.) 
want  of  parties,  no  objection  to       .  .  610, 744  -  746 


706-709 
650,707 

50-69 

67-71 

838-845 

838-841 

838-841 


.     840 

842 

311 

312 

313-319 

317-325 

318,390 

319 

320,321 

320,321 

320,321 

322 

323 

324 

53,  fiofe,  311, 553 
323,324 


545-611 


) 
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DISCOVERr,  ConHwued.  BscnoNs 

what  disQoveiy  defendant  is  or  is  not  bound  to  ^ 
give  as  to  title     .  .  .      57i  -  578,  856  -  860 

(See  Pleas  to  Discovert.) 
of  deeds  and  documentB,  what  plaintiff  entitled 

to 856-860 

whatnot      ......        858 

effect  of  reference  to  in  answer      .  .  856  -  860 

what  order  should  be  passed  after  discovery  ob- 
tained      .  •  .  •  •  .        371 

DISMISSAL  OF  BILL,  general,  effect  of        .  .456,  457, 793 

for  matteit  of  form  •  .  .  456, 457 

without  prejudice,  effect  of  •  .     456, 457,  793 

decree  of,  when  a  bar  or  not  .  •     456,  457,  793 

DISTBIBUTEES,  when  all  should  be  parties     •  89-91, 105, 204 

when  one  may  sue  alone     •  •  .89-91,  105 

DISTRINGAS,  writ  of,  proper  process  against  corporation        •         44 

DOCUMENTS,  production  of,  when  demandable 

DOUBLE  aspect;  BiU  with     . 

DOUBLE  PLEAS,  when  allowed  or  not 

allowed  in  discretion  of  the  Court 

DUPUCITY,  in  plea       . 
demurrer  for 


858 
254 
657 
657 
653-657 
653-657 


£. 


ECCLESIASTICAL  COURTS, 

exclusive  jurisdiction  in  cases  of  will  of  personalty  490, 786 
objection  when  to  be  taken  by  demurrer     .  .        488 

objection,  when  to  be  Uken  by  plea  489-495, 7]  6- 720, 788 

ENROLMENT  OF  DECREE,  what  is  ...        403 

necessary  to  Bill  of  Review  •  •  •        403 

necessary  for  plea  of  a  former  decree         .  .        790 

ERROR  IN  A  DECREE,  when  subject  of  ^ill  of  Review      404  -  410 
when  subject  of  Bill  in  the  nature  of  Bill  of  Re- 
view    .     •       .    •  •  .  •  ^1-424 

ERRORS  EXCEPTED,  in  account  stated,  when  not  sufficient 

to  prevent  the  plea  in  bar  of  the  account     .  .        803 

EXAMINATION  OF  WITNESSES,   .  .  .  299-309 

(iSSee  Bihh  to  Examikc  Witnesses.) 

EXCEPTION,  (jBxe^^lto,)  in  Civil  Law,  what      •  .  650,707 

peremptory  ......       707 

dilatory        ......        707 

EXCEPTIONS,  to  answer.    (iS^  Ausweiu) 

when  and  how  taken  .  669, 860  -  867,  891 

when  exceptions  to  an  answer  accompanying  a 
plea  admits  its  validity     ...  •  689,  691 
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EXCOMMUNICATION, 

person  excommunicated  cannot  sue 

but  he  may  be  sued 

plea  of  excommunication  of  plaintiff 
EXECUTION  OF  DECREE,  Bill  for    . 

nature  of  Bill  for     . 

Bill  of  Revivor  added  to  Bill  for     . 

Supplemental  Bill  added  to  Bill  for 

demurrer  to  Bill  for  . 

plea  to  Bill  for         . 
EXECUTOR  AND  ADMINISTRATOR, 

(See  AOMIMISTRATOR  AND  ExECUTOE.) 

when  proper  parties  to  a  Bill 

foreign,  whether  they  may  sue  or  be  sued 

demurrer,  that  plaintiff  is  not 

plea,  that  plaintiff  is  not 

plea,  that  defendant  is  not  . 


Btcnoad 

51,732 
732 
723 
429,430 
429,490 
4d2 
432 
441 
437 


170-179 
179 
497 

722-729 
732 


F. 

FELONY,  charge  of,  in  Bill 

demurrer  for  •  .         553,591-597,007-609 

plea  for        .  •  .  •  .  .       824 

FEME  COVERT.    (See  Married  Woman.) 

cannot  sue  alone  without  her  husband        .  .60-64 

when  she  may  sue  her  husband       .  .  .    61, 63 

when  she  may  sue  by  prochein  anU  .  •    61, 63 

when  and  how  she  may  be  sued      .  •  .66-72 

how  she  defends  suit  .  .  .  .66-72 

answer  of,  how  put  in  •  .  •  .        873 

FEOFFMENT,  how  pleaded 253 

FICTITIOUS  PERSON,  that  plaintiff  is,  may  be  Uken  by  motion    496 

FINE  AND  NON-CLAIM, 748 

when  a  good  bar  or  not       .  •  .  770  ~  778 

FISHING  BILL,  what  is  a  mere  ....       325 

FISHERY,  who  proper  and  necessary  parties  in  case  of  a  gen- 
eral right  of         ....  .        125 
when  suit  in  behalf  of  or  against  all  id  right  of      .        125 
when  numbers  engaged  in  a  common  fishing  adyentore  168 
fishing  crew,  when  some  may  sue  in  behalf  of  all  .        168 
FOREIGN  GOVERNMENT,  may  sue  generally         .  .         55 
may  sue,  if  recognized  by  ours,  otherwise  not       .  55 
FOREIGN  COURT,  pendency  of  suit  in,  whether  a  bar           .       741 
judgment  of,  whether  a  bar            .           .           .       783 
whether  Bill  of  Discovery  lies  in  aid  of  a  suit 
in            ...           .         53,  fio<e,  311, 552 
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BBcnom 

FOREIGN  JUDGMENT,  when  a  bar  or  not     «  •  .       788 

FOREIGN  PROBATE,  when  conclusive  or  not  .  .        788 

FORFEITURES  AND  PENALTIES, 

Bill  to^enforce  demurrable  .  <  .  5S20  ^  526 

Bill  of  Discovery  of,  demurrable     .       553,  554, 575  -  588 
plea  to  Bill  of  Discovery  of  ...        824 

when  defendant  compellable  to  discover  and  an- 
swer as  to  •  *  •  •  588-591 
in  cases  of  contract  and  waiver  .  ,  580,  589-591 
in  cases  of  stipulated  damages  .  •  •  590 
in  cases  of  waiver  of  ...  .  580 
in  cases  of  penalties  and  forfeitures  expired  596 

FORM  OF  BILL,  defects  in,  how  and  when  insisted  on  454,  538 

demurrer  for  444.  454,586-580 

irregularity  in  .  «  •  <  •        528 

in  plea,  how  amended  .  .  •  .701 

in  plea,  how  insisted  on      .  .  •  700, 701 

FRAUD  IN  DECREE,  BUI  for 428 

when  proper  .  .  .     '       .  ^26, 427 

filed  without  leave  of  Court  •  4  .        426 

what  decree  is  fraudulent    •  «  «  426,  427 

demurrer  to  Bill  for  «  4  .  640^644 

when  pleaded  .  •  .  •  789-794 

in  obtaining  will  not  cognizable  in  Equity      474, 786,  788 
in  probate  of  will     ....  474,  788 

in  account    .  •  •  .  •  802, 808 

FRAUDS  AND  PERJURIES,  plea  of  Statute  of         .  748  -  759 

when  a  good  plea  or  not      .  •  4  748-759 

pi^per  averments  in  pleai     •  •  748  -  759 

a 

GUARDIAN,  when  hd  may  scie              4          •  «  .58^59 

when  he  may  defend           •           <  4  •         70 

adUtem        •            .            •            •  •  .57,70 

of  idiots  and  lunatics,  .  •  64-66,  722, 725 

(Su  Idiots  and  Luitatics*) 

GOVERNMENT,  suits  by  anci  against    .           .  •  8^49,69 

when  a  proper  party           44  4  8,69^222 

HEARING,  when  on  BUI  and  answ6f     .  .  4  4       4SS 

HEIR  AT  LAW,  when  a  proper  par^    ....       160 

in  cases  of  trusts     ....  171, 172 

in  cases  of  covenants  and  bonds  173^  174 

£Q.  PL.  1 13 
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HEIR  AT  LAW,  Continued.  flwriow 

in  cases  of  mortgages         •  •  .   175,182-205 

in  cases  of  charges  in  the  realty    •  87, 175, 176,  IBO 

in  cases  of  contracts  for  purchase  of  real  estate  .  177 
in  cases  of  Bill  for  specific  performance  of  contract  177 
in  cases  of  probate  of  wills  .  .  .87, 181 

HUSBAND,  when  a  proper  party  .  .  .  61,  G2,  71, 381 

may  sue  his  wife      •  ....         62 

effect  on  suit,  when  out  of  jurisdiction       •  .         63 

death  of,  effect  on  suit  of  husband  and  wife  .        361 

HUSBAND  AND  WIFE,  when  and  how  to  answer      .  .         71 


IDIOTS  AND  LUNATICS,  how  they  sue 

64, 65, 723,  725 

sue  by  committee  or  guardian 

.  64-66 

how  they  defend      .           •           .           < 

70 

defend  by  committee  or  guardian    . 

70 

when  objection  taken  by  demurrer  • 

492 

when  by  plea           •           • 

722 

plea  of  idiocy  of  plaintiff    . 

722 

answer  of,  how  made 

821 

IMMATERIAUTY,  what  is       . 

.     48,265-269 

demurrer  for,  in  Bill 

.   546,564-568 

plea  of 

82^823 

IMPEACHING  DECREE,  Bill  for 

426 

nature  of      . 

426 

when  it  lies 

426-429 

demurrer  to 

638,644 

plea  to         .           .           . 

836 

IMPERTINENCE,  what 

.      48,266,863 

in  Bill, 

.     48,265-271 

reference  to  Master  for 

265-270 

in  answer     . 

86S^863 

reference  to  Master  for 

862,866 

at  what  time  made 

864,867 

what  waiver  of 

866-870 

INCUMBRANCER.    (.S^  Mortgage.) 

when  a  proper  party  in  cases  of      •         IS 

8, 158, 180, 181 

in  cases  of  prior  incumbrance         146-15 

0, 193, 213,  229 

in  cases  of  subsequent  incumbrance 

193-195 

in  cases  of  successive  mortgages    . 

181  - 187 

on  Bill  to  redeem  mortgage 

181-189 

who  proper  parties  plaintiflb 

182-187 

who  proper  parties  defendants 

188,189 

on  Bill  to  foreclose 

193-197 

who  proper  parties  plaintiffs 

199-207 

who  as  defendants   • 

•           • 

193- 196 
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INCUMBRANCER,  Caniimud.  Biwiom 

incumbrancers  pendente  Ide,  when  proper  parties  194 

whom  decree  in  case  of  mortgagre  binds     •  193, 194 

INDICTMENT,  Bill  of  Discovery  does  not  lie  in  aid  of  .  .       553 

INFANT,  how  he  must  sue  ....      57,722,735 

must  sue  by  next  friend       .  ...         57 

whether  by  guardian  .  •  •    58, 59 

how  sued      .  .  •  .  •  .70 

how  he  must  defend  1  .  •  .70 

when  objection  taken  by  demurrer  •  .        493 

plea  of  infancy  of  plaintiff  .  .  723,725 

plea  of  infancy  of  defendant  .  •  .        792 

answer  of  infant,  how  made  •  .  .        871 

amendment  in  pleadings  of,  allowed  •  891, 802 

INFORMATION  AND  BELIEF,  when  answer  to,  sufficient 

or  not       .  .  .  853-856 

INFORMATION,  what  it  is 7,8 

when  proper  .  •  •  .  •   7, 8, 9 

in  what  different  from  a  Bill  ...  9 

criminal.  Bill  of  Discovery  does  not  lie  in  aid  of    .        553 

INHABITANTS,  when  some  may  sue  for  common  interest  of 

all 112-115 

INJUNCTION,  special  prayer  for  always  in  Bill  .  .         41 

form  of  prayer  for    •  •  .  .  •    41,  42 

INNS  OF  COURT,  who  have  jurisdiction  in  cases  of  .  •        717 

plea  to  Bill  in  Chancery  of  such  exclusive  juris- 
diction     ...••.       716 

INSOLVENCY  AND  INSOLVENT, 

who  parties  in  cases  of       .  .  .  157, 169 

when  executor  or  administrator  is  insolvent  •        170 

plea  of  insolvency  of  plaintiff        .  •  723,  725 

of  defendant      ...        722 

INSUFFICIENCY,  in  answer  what  ....  864 
when  answer  insufficient  ....  865 
when  exceptions  are  to  be  made  for  .  •        866 

reference  of  answer,  when  made    .  .  .        867 

INSURERS,  distinct,  when  they  may  join  in  one  Bill  for  dis- 
covery     ....       279,286,535-538 

INTERPLEADER,  Bill  of,  what  it  is  ....  18 
when  it  lies  or  not  ....  291-299 

firameof       .....  291-297 

title  to  maintain,  how  stated  .  .  291  -297 

must  show  peraons  in  esse  capable  to  interplead     .        295 
plaintiff  must  claim  no  interest  in  subject  .  •       297 

when  Bill  of  Revivor  lies  in  case  of  .  .       363 

INTEREST,  what  is  an  interest  in  respect  to  parties  135,  a  - 139, 227 
remote  or  indirect    .  .  .  .  .76^  137 
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INTEREST,  Continued. 

con8e()iiential 


legal  or  equitable     ,  «  » 

virtual  representation  of .    . 

common,  when  some  may  sue  for  all 

successive  parties  having  interests 

in  remainder  .  • 

contingent  interests 

persons,  having  prior  interests,  when  parties  or 

not  ...  .       146-151,215,230 

interest,  how  stated  in  Bill..  .  .  259-269 


140,226 
137 
76^141-151 
97 
159, 165 
142-148,161 
143-146 


joint  interest,  objection  for  want  of 
INTERROGATORIES,  borrowed  from  CivU  Law 

what  are  proper  or  not        *  , 

confined  to  matters  in  Bill  ,  t 

form  of        •  •  •  • 

general  charge  authorizes  special  • 

frame  of      •  •      *     •  • 

when  defendant  must  answer  upon  his  plea  being 
overruled  •••,•.       697 
IRREGULARITIES,  in  Bill,  how  taken  advanUge  of  .  .       528 

ISSUE|  what  matters  are  in  issue  or  not  ....         36 

nothing  in  issue  except  matters  charged  in  Bill  or 
answer      ••••..         36 

whep  a  caiise  is  at  issue      •  t  ,  885, 866 


506-511 
39 
.35-39 
.  35r.d8 
35 
.  86-88 
.       265 


1. 

JOINT  ADVENTURE,  when  some  may  sue  for  all      ,  .168 

in  case  of  prize  crew  ....         98 

in  case  of  fishing  crew       ,  •  •  •       168 

JOINT  BONDS,  who  parties  to  Bill  on  ....       169 
JOINT  CONTRACTORS,  when  proper  parties  .  ,        169 

JOINT  CHARGES  AND  BURTHENS,  who  parties  in  cases 

of  .  .  .    93,122-125,162-167,205 

JOINT  INTERESTS,  who  proper  parties  in  cases  of   .  158- 164 

JOINT  STOCEHOI4DERS  AND  PROPRIETORS, 

when  some  may  sue  for  all .  .       107-117, 128, 129 

JOINT  TENANTS  AND  JOINT  OWNERS,  wfteQ  proper 

parties      •  •  ,  ,  .  159,358 

JUDGMENT,  Bill  to  set  aside     .  .  426-429,790,794 

plea  of  former  judgment,  when  good  or  not  779  -  783 

foreign,  when  a  bar  or  not  .  •  •  .       783 

of  Court  of  exclusive  jurisdiction  •  .       786 

fraud  in  obtaining    .  •  •  •  .       784 

JUDGMENT  CREDITOR  is  not  deemed  a  purchaser  for  a 

valuable  consideration     •  .  •  .    807,  a 
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Bbotioms 

JURISDICTION  OP  COURTS  OP  EQUITY.  {Set  Pleas.) 

must  be  shown-in  Bill         ,           •  •           •    10, 94 

common  clause  in  Bill         .           •  •           .34 

general  description  of         •           .  •           472-476 

acts  tn  personam      »           »           »  •            •        489 

not  bounded  by  locality       .           •  .           •        487 

what  subjects  not  within      ,           •  .            467, 486 


»  K. 

KIN,  NEXT  OP,  when  proper  parties    .           .           .  .  90, 105 

when  some  may  sue  on  behalf  of  all  .  •  104 
when  want  of  title  as  next  of  kin  taken  by  demurrer    504 

KING,  who  sues  for  the  king        ,           •                       .  8, 49, 69 

when  Attomey-Greneral  a  party  in  defence  7  - 10,  ftZi 

when  Attorney-General  sues  for     •           .  5-9,49 


LEGATEES,  joint  legatees,  when  all  should  be  parties  •  .  89 

residuary,  when  all  to  be  parties     •  88-90,  104, 204 

when  they  may  be  dispensed  with  as  parties  89, 90, 104, 203 


when  some  may  sue  in  behalf  of  all 

when  one  may  sue  alone     . 

when  suable  by  creditors  or  not 
LAPSE  OP  TIME,  when  a  bar  in  Equity 

when  objection  taken  by  demurrer 

when  it  may  be  pleaded 

{See  Limitations,  Statute  of.) 
LESSEES,  when  proper  parties  or  not     • 
LETTER  MISSIVE,  in  case  of  Peers    . 

form  of        .  •  •  • 

LIBELLUS  ARTICULATUS,  of  Civil  Law     . 

like  interrogatory  part  of  Bill 
LIMITATIONS,  STATUTE  OP,  when  a  bar  in  Equity 

when  objection  taken  by  demurrer 

when  by  plea  .  .  .  748  - 

averments  in  plea    . 

when  by  answer     • 

when  a  good  bar  to  Bill  of  Revivor 

when  a  bar  to  Bill  of  Revivor 

when  to  Bill  of  Review 

for  error  of  law        .  •  • 

for  error  of  fkct 
LIS  PENDENS,  purchasers  buying  while  a  suit  is  pending 

need  not  be  made  parties  .  .  156, 351  -  352 


88,  89, 104,  204 
89, 104, 203,  205 
515 
503,  751,  813 
503,751 
814 

151 
44 
44 
25,39,850 
.39,850 
503 
503-506,751 
759,0,812-816 
748-759,  a 
503,  751,  847 
546,830 
830,831 
410 
410 
419 
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LIS  PENDENS,  CwUinued.  snmom 

pendency  of  former  suit  when  a  good  plea  735-  744 

LOST  INSTRUMENT,  when  plea  that  iitetrament  is  not  lost 


is  good 
LUNATICS,  how  they  must  sue  . 

sue  by  committee  or  guardian 
how  they  must  defend 
defend  by  committee  or  guardian 
plea  of  lunacy  of  plaintiff  • 
answer  of,  how  made 


113 
64-66,722,735 
64-66 
70 
70 
725 
871 


M. 

MANDAMUS,  Bill  of  Discovery  does  not  lie  in  aid  of 
MANSLAUGHTER,  plea  of  attainder  for 
MARRIAGE,  effect  of  on  a  suit  in  Equity 
marriage  of  plaintiff 
marriage  of  defendant 
marriage  of  female  executor  or  administrator 
MARRIED  WOMAN,  cannot  sue  alone 
may  sue  her  husband 
when  she  sues  by  prockein  ami 
when  she  sues  with  her  husband     • 
when  she  may  sue  alone  or  not 
how  she  defends  and  answers  suit  . 

when  with  her  husband 

when  alone 

when  compelled  to  answer 
effect  on  suit  of,  by  death  of  husband 
effect  of  marriage  pendenU  lite 
when  objection  taken  by  demurrer . 
answer  of,  how  made 
MASTER  IN  CHANCERY       • 
reference  to,  of  Bill 

for  scandal 

for  impertinence 
reference  of  answer 

for  scandal 

for  impertinence 

for  insufficiency 
reference,  when  to  ascertain  verity  of  plea 
in  cases  of  a  plea  of  former  decree 
in  cases  of  the  pendency  of  another  suit 
MATERIALITY,  in  oases  of  relief 

of  discovery  .  . 


322,553 

723,739 

329,360 

329,360,381 

354 

360 

.  61-64 

.  62-64 

63 

.  61-64 

.  61-64 

71 

71 

71 

71 

347 

354 

.       493 

.        874 

266 

240,266 

266-271 

266-271 

864 

•       862 

863 

864 

700 

700 

742 

288 

.        288 


MISJOINDER,  of  different  matters 
of  parties 


271-286^530,540 
236,236,0,271-286,544 
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MISJOINDER,  OmHnued.  SKnm 

of  parties  as  plaintifis  .  279,  286, 506, 510, 544 

of  parties  as  defendants      .  .  •  271  -  279, 544 

whether  different  judgment  creditors  can  join  in 

same  Bill  ....      161,  noie,  284-287 
when  different  underwriters  may  join  in  the  same 

Bill  .  .  279,286  41,537 

when  Bill  demurrable  for     •  •  •  540-545 

of  plaintiffs,  when  decree  notwithstanding     224, 232, 238, 

283,544 
of  parties,  how  and' when  taken  advantage  of        27],  278 

283,285^540,544,509 
MISPLEADING 691-696 


593 

594,595 

182-188 

181  - 187 

188-193 


MORAL  TURPITUDE,  acts  of  . 

Bill  of  Discovery  lies  for     . 
MORTGAGEE,  when  a  proper  party  or  not 

as  plaintiff  . 

as  defendant 

may  sue  on  behalf  of  himself  and  other  creditors  101 

second  mortgagee,  when  a  proper  party  186, 191, 194 

on  a  Bill  to  redeem 

on  a  Bill  to  foreclose 
MORTGAGOR,  when  a  proper  party  or  not 

on  a  Bill  to  redeem 

on  a  Bill  to  foreclose 
MORTGAGES,  parties  to  Bill  to  redeem 

who  proper  parties  plaintifb 

who  proper  parties  defendants 

who  proper  parties  to  Bills  to  foreclose 

who  parties  plaintiffs 

who  parties  defendants        •  • 

when  personal  representative  a  party  174, 182-190, 194- 

202 

when  heir  or  devisee  .  175, 185, 186, 194  -  203 

MULTIFARIOUSNESS,  what  .  .  271-286,530,540,747 

how  objected  to       .  .  .  271  -  286 

by  uniting  improperly  distinct  matters  271  -  286,  530-540 

by  joining  improperly  several  defendants   •  271  -  278 

or  several  plaintifBs      .  .  279, 279,  a 

by  joining  several  matters  against  distinct  defend- 


182-189 
190-203 
182-189 
182-189 
193-203 
182-189 
182-187 
188-193 
189-203 
198-203 
193-196 


ants  .  •  •  . 

when  Bill  not  multifarious  . 
Bill  when  demurrable  for,  or  not 
in  Bills  for  relief     . 
in  Bills  for  discovery 
plea  of  multifariousness 
when  and  how  taken  advantage  of 


271-280,530-540 
284-287,531-538 
284,530-540 
530-540 
610, 820 
747 
.    284,6 
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MULTIPLICITY  OP  SUITS    .  .  .  .  286-288 

by  spltttiDg  up  one  caose  of  action  •  286  -  288 

when  objection  taken  by  demurrer        286  -  288, 530  *  540 
when  objection  taken  by  plea         •  •  .        746 

when  distinct  judgment  creditors  may  nnite  in 

one  suit    .  162,384-^535-588 

when  distinct  underwriters  may  nnite  in  one  Bill  286>  a, 

N. 

N£  EXEAT  REGNO,  writ  of,  there  must  be  special  prayer 

for  in  Bill  ..... 

NEGATIVE  PLEA,  good 
NEXT  FRIEND,  of  married  woman,  when  he  may  sue 

infant,  when  he  may  sue 

fraud  in  obtaining  consent  of,  to  a  will 
NEW  MATTER,  discovery  of    . 
NOMINAL  PARTIES,  when  dispensed  witii 


NON-CLAIM  AND  FINE,  plea  of,  when  good  or  not . 

NON  COMPOS,  how  he  may  sue  .           .           . 

how  he  may  defend  suit      •  • 

NOTICE,  how  charged  in  Bill     .  .           .           • 

how  denied  in  plea  .  . 

how  denied  in  answer 

effect  of  on  purchasers 


43 
565-673 
61 
57-61,70 
789 
333,333,326-421 
229, 541,  542 


767-777 

.64-67 

70 

263 

805-809 

806, 851, 854,  855 

806-809 


in  a  plea  by  purchaser  should  be  denied  even  if 

not  charged  in  the  Bill     .  •  .  •        862 

omission  of  an  averment  of  want  of,  when  aided  697 

NUMEROUSNESS  OF  PARTIES.    {Set  Parties.) 

when  it  dispenses  with  suing  all  parties  95  - 127, 216 

when  not     .  .  .  .  94,95,129-135 


0. 

OATH,  when  Bill  must  be  sworn  to        • 

when  answer  must  be  sworli  to 

ORE  TENUS,  DEMtJRRER 
when  proper 
effect  of 

ORIGINAL  BILLS,  what 
what  not 

OUTLAWRY,  person  outlawed  cannot  sue 
person  ouUawed  may  be  sued 
plea  of  outiawry  of  plaintiff 


288, 313, 314 

873-877 

464 

464 

464 

.    17,18 

.    17,18 

51,732 

732 

722 


P. 

PENALTIES  AND  FORFEITURES, 

Bill  to  enforce,  demurrable 
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PENALTIES  AND  FORFEITURES,  CofUinuaL 

Bill  of  Discovery  in  aid  of,  demamble  553, 575  -  588,  607 


580 
588-506 

508 
704-813 
704-813 
706-802 

803 
804-812 

813 

113, 114 

117-126 


e^ceptioDs  by  waiver  of 

exceptions  by  contract 

exceptions  by  lapse  of  time 
PAIS,  MATTERS  IN,  PLEA  OF 

release         .  .  •  • 

stated  account 

award  •  •  •  • 

purchase  for  valuable  consideration 

lapse  of  time 
PARISHIONERS,  when  some  may  sue  in  behalf  of  all 

when  some  may  be  sued  for  all       .  • 

PAROL  AGREEMENT, 

when  statute  of  frauds  a  good  bar  to  or  not 
PAROL  TRUST,  when  statute  of  frauds  a  bar  to  or  not 
PARTIES  TO  BILLS,  who  are  ... 

plaintiffs,  how  described      •  • 

defendants,  how  described  . 

citizenship  of  averred  •  •  « 

who  are  proper  and  necessary  parties 

who  are  not  proper  or  necessary  parties     « 

general  rule  as  to  making  parties  • 

all  persons  in  interest  to  be  made  parties  • 

who  have  an  interest  in  the  sense  of  the  rule 

who  not        .  •  •  •  • 

as  to  remote  interests 

objection  for  want  of,  when  and  how  taken  74,  a- 77, 236^ 

236,0,237,540-545 

for  misjoinder,  how  and  when  taken        237, 271, 278, 283, 

540,544 
as  to  indirect  interests        .  •  •  •76, 137 

as  to  consequential  interests  •  •  140, 227 

as  to  representative  interests  .  •  140  - 150 

as  to  legal  and  equitable  interests  .  .        137 

absent  parties,  how  interests  guarded  78, 95-08, 105, 106 
exceptions  to  rule  as  to  parties        •  -  75-136 

exceptions  to  rule,  general  nature  of  .  .75-78 

persons  out  of  jurisdiction,  when  they  need  not 

be  •  •  •  •  « 

must  be,  if  their  interest  is  affected 
distinction  as  to  active  and  passive  parties 
exception,  when  no  decree  against  absent  parties 

is  sought  .  86, 87, 122, 120, 138, 130, 213, 214, 225 

exception  in  cases  of  joint  interests  and  some  ab- 
sent .  .  .  .         87-90,158-164 
exception  when  proper  parties  onknovn  .90-95 

£Q.  PL.  114 


759,  a- 768 

766-768 

.    26^44 

26 

.   26,44 

26 

73-225 

225-235 

72-78 

72-78 

135-130 

225 

75-77,137 


78-90 

81-88 
81-86 


906  INDEX. 

PARTIES  TO  BILLS,  Continued. 

exception  when  no  proper  representative  in  existence  90»91 
when  a  virtual  representatiTe  exists    .  140- 151 

where  parties  numerous  •  .       94-97,217 

reasons  and  limitations  of  this  exception    •      94-97, 126 
three  classes  under  this  exception  •  •  •  97 

when  a  few  may  sue  in  behalf  of  all  97  - 126 

in  cases  of  common  interest  or  right  97, 98  - 107, 124, 168, 


in  cases  of  a  common  fishing  adventure     .  •        168 

in  cases  of  voluntary  associations  .  97, 107  -115, 134 
in  cases  of  distinct  interests,  and  all  cannot  be 

joined  .  •  .  97,98,120-126 

when  a  suit  by  part  of  prize  crew  for  all    .  .  96 

when  by  some  creditors  for  all  99  -  104, 157, 21B  -  218 
when  by  some  legatees  for  all        .  •      89,  ]04|  208 

when  by  some  distributees  for  all  .  •  .        106 

when  by  some  associates  for  all  .  107-115, 128, 129 
when  by  some  inhabitants  or  parishioners  (or  all  114, 285 
when  suit  may  be  against  some  for  all,  and  all  be 

bound       .  .  .  .  115-126 


117,129 

118, 134 

Sl9, 120 

121, 123, 285 

122,123 


in  cases  of  joint  proprietors 
of  assignees     •    .       . 
of  stockholders 
of  tenants,  commoners,  &c. 
of  tenants  and  rent  charges    . 
of  incumbrancers  .         133,  158, 180, 181 

when  parties  not  dispensed  with,  though  numer- 
ous ...  •  94,95,129-135 
in  cases  of  distinct  interests           .  .  129- 135 
when  distinct  judgment  creditors  may  join  in  a 
Bill  to  set  aside  fraudulent  conveyances  by 
debtors     ....   266,266,0,535-538 
when  distinct  underwriters  or  insurers  may  join 

in  a  Bill  in  cases  of  fraud  in  policies      •         286^  a,  537 
summary  of  general  rule  and  exceptions  as  to  par- 
ties ...  .       135-138,223,225 
nature  of  decree  sought,  how  it  affects  question 

of  parties  126  - 129, 136  - 141, 212  -  216^  225  -  228 

formal  parties,  when  dispensed  with  .  229, 542 

parties  in  special  cases        .  .  •  146  -  224 

who  are  virtual  representatives  of  all  interests      141  - 150 
when  tenant  in  tail  is  .  •   143  - 146, 165 

when  an  executor  or  administrator  is      140, 148, 170- 179 
when  trustees  are     .  .    148, 149,  171, 201, 206  -  216 

when  tenant  for  life  is  .  •  143-146 

in  cases  of  contingent  interests      .  .  143-146 

when  remainder-man  is  bound  by  decree    •  143-147, 161 
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when  lessees  bound  by  decree        .  .  .151 

when  lessees  proper  parties  •  •  .151 

parties  in  cases  of  trusts  85-88, 148-151,  155, 171, 209- 

214 
of  assigrnments     .  .  •     153, 183, 202 

of  incumbrances  133, 146- 151, 193 - 195, 230 
of  prior  incumbrances  133, 158, 193, 214  -  218, 229 
of  subsequent  incumbrances  133,  158, 193, 213 
of  joint  interests  .  .  .   158-162,166 

of  successive  interests      .  •   158-161,165 

of  joint  contracts  and  obligations  158  - 170 

of  joint  tenants  and  tenants  in  common  159,  357  - 

360 

of  contracts  for  sale  of  real  esUte  160, 172- 178 

when  heirs  and  devisees  are  pro]^r       160, 170  - 176^ 

180,181,194-200,219 
in  cases  of  common  charge  or  burden  122, 124, 162- 

167, 172- 176, 180, 203-207 

of  part-owners      .  .  •  164- 169 

of  partners  167, 168 

of  contribution      •  •  •  162  - 167 

of  fishing  adventure         .  .  •        168 

of  principals  and  sureties  •  .        169 

of  survivorship      .  .        169, 178, 354  -  365 

of  insolvency        •  •  .  169, 170 

of  administrators  .  .  .    170-180,218 

of  trusts  under  wills         .   85-  89, 171, 172, 180 

of  collusion  with  debtors  .  •  .178 

of  foreign  administrators  .  •  179, 180 

of  mortgages  .  .   175,181-203 

of  discovery  .  .  .  569, 610 

parties  on  Bill  to  redeem     .  .  .  182-190 

as  plaintiffs       •  •  .  •  182  - 187 

as  defendants   ....  187  - 190 

on  Bill  to  foreclose  .  .  190-203 

as  defendants    ....  190-196 

asplaintifli  .  .  198-203 

when  incumbrancers  are  proper  parties  in 

cases  of  mortgages  .  .  .   187-195^230 

in  cases  of  legacies  and  charges  under  wills  203  -  207 

in  cases  of  trusts  •  .  207-216 

when  trustee  is  a  proper  party     .  207  -  214 

-when  cestui  que  trust        .  207-212 

in  cases  of  account      .  .  .  .218 

defect  of  proper  parties  .  •  218-239,  745 

how  and  when  aided  .   218-222,745 

how  and  when  insisted  on       174  - 177, 235  -  239 
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PARTIES  TO  BILLS,  CowHnued.  Awnom 

misjoinder  of  parties       396, 371  -287, 508  -  513, 544 
who  may  be  parties  at  choice  of  plaintiff      153- 158^ 

315, 331 

who  are  not  proper  parties  384-336 

persons  not  in  privity  .  •  •  .        337 

persons  against  whom  no  decree  is  sought       86 -88^ 

137, 139, 139, 3J3-316,  335-331 
nominal  parties  329, 543 

persons  having  a  paramount  title     133, 158, 193, 313, 

314,335-331 


persons  having  no  interest 

persons  having  an  adverse  interest 

bankrupt 

witness  • 

exception  as  to  witness 

plea  of  want  of  parties,  when  proper 

frame  of  plea  for  want  of  parties 

demurrer  for  want  of  parties,  when  proper 


839-333 
330 


334 
335 
336 
337,338 
541 


78,164-169 
50 
44 
44 
44 
874 


defect  of,  how  and  when  objection  taken  74-77, 835- 

339,540-544 
how  supplied    .  •  •  .     836^541,885 

PARTNERS,  when  necessary  parties  .78, 167 

when  dispensed  with  as  parties       .  .  •  78, 167 

when  surviving  partners  necessary  parties  178 

plea  that  the  plaintiff  or  defendant  is  not  a  part- 
ner is  good  ....   665-669,673 

PART-OWNERS,  when  proper  parties 

PAUPER,  who  may  sue  inforrndpauperU 

PEER*  process  against  •      - 

letter  missive  in  case  of 
form  of  letter  missive 
answer  of,  not  sworn  to 

PENALTIES  AND  FORFEITURES. 

{See  FoRFCiTURSs  aitd  Pcnaltibs.) 
Bill  to  enforce,  demurrable  510  -  538, 553,  575-588 

plea  to  discovery  of  ....       834 

defendant  protected  from  discovery  of  in  answer  .        607 
when  defendant  compellable  to  discover     •  589-591 

PENDENCY  of  another  suit        .  .  .  .  735-743 

such  plea  never  replied  to,  but  referred  to  a  Master      743 
plea  of,  to  fiiU  of  ReUef      .  .  .  735-743 

plea  of,  to  Bill  of  Discovery  ...       830 

purchaser  pendenle  KU  not  a  necessary  party  156^  351 

PENDENTE  LITE  PURCHASERS  not  necessary  parties      156, 351 

PERFORMANCE,  SPECIFIC, 

who  proper  parties  to  Bill  for  .         76  -  77, 173  - 178 
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300 

299-302 

299-307 

301 

302 

299-307 

.        303 

280-284^305 

306 

304 

306,  noto 

.       344 


PERPETUATION  OF  TESTIMONY,  natan  of  Bill  for 

when  it  lies  .... 

frame  of  Bill  .  .  . 

interest  of  plaintiff  • 

interest  of  defendant 

material  facts  to  be  stated  in  Bill  for 

l^ounds  for  Bill  for 

right,  how  described  in 

prayer  of  Bill 

affidavit  to  Bill  for,  when  necessary 

decree,  what  proper  in  Bill  for 

supplemental  Bill  for 
PERSON,  pleas  to  the.    (See  Pleas.) 

of  plaintiff  .  •  •  . 

of  defendant 
PIRACY,  plea  of  capture  by,  when  good,  without  conviction 
PLAINTIFF.    (See  Parties.) 

description  of  in  Bill  and  process     . 

who  is  a  proper  party  to  sue 

disability  of  to  sue    •  •  .  • 

in  formd  pauperis     .  •  •  • 

party  to  Bill,  who  proper  and  necessary  as 
who  not  •  •  •  • 

general  rule  as  to  parties  plaintiffs 

exceptions   •  •  •  •  • 

summary  of  rule  and  exceptions     • 

when  some  plaintiffs  may  sue  for  all  88  -91,  104, 105, 198 

when  not     ....         94-97,129-135 

parties  plaintiflb  in  special  cases     •  •  152-235 

defect  of  parties  plaintifia,  how  taken  advantage  of  235-239 

defect  of  party,  when  fatal  or  not         72, 75, 78,  130,  134, 

135,0,218-222,235-239 

misjoinder  of  party  as  .76-77, 236, 279, 510 

objection  that  plaintiff  is  not  capable  to  sue,  when 


722-732 

.       732 

729 


26,43-46 

49-66 

50-55 

50 

72-!225 

225-235 

72-74,78 

76- 135,  a 

135,233,224 


to  be  taken  by  demurrer 

496 

voluntary  association  of  persons  cannot  sue 

as 

plaintiffs  ... 

497 

want  of  title  in  plaintiff 

503-510 

want  of  Equity  in  plaintiff  • 

506-514 

want  of  interest  in  plaintiff 

507-512 

want  of  joint  interest  in  one  plaintiff 

509 

alternative  title  in  one  plaintiff  or  another  . 

254,510 

litigated  title  in        .           •           •           • 

510-515 

w^t  of  privity  of    • 

513 

PTiRA  IN  EQUITY, 

general  nature  of    . 

647-702 
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FLEA  IN  EQUITY,  Contmved. 

pure  plea,  what        ....  6S7  -  G60 

plea,  Dot  pure  or  anomalous,  what  .  •  .651 

office  and  frame  of  plea      .  .  •  649, 658 

like  Exception  of  Civil  Law  .  •  •        650 

in  what  cases  proper  •  •  647, 653 

should  reduce  defence  to  one  point  •  653, 654 

duplicity  in  plea       .  •  .  •  653-657 

two  distinct  pleas,  or  double  pleas,  when  allowed 

or  not       •..•••        657 
requisitesof  a  go6d  plea     .  •  •  658-690 

requisites  of  a  pure  plea     .  •  658  -  665 

it  must  not  evade  the  subject  of  the  Bill    .  659-665 

it  must  express  the  part  of  the  Bill,  to  which  it 

goes 662,693 

plea  may  be  to  a  part  of  the  Bill  as  well  as  to  the 

whole  .•••••  647 
how  exception  of  matters  should  be  stated  in 
it  should  be  founded  on  matters  dehors  the  Bill 
it  should  reduce  the  cause  to  a  single  point 
it  should  not  be  an  argumentative  plea 
when  it  may  aver  facts  as  to  best  knowledge  and  belief  664 
it  should  distinctly  aver  all  material  facts    .  •        665 

requisites  of  a  plea  not  pure  or  anomalous    667, 668,  679- 


659 
661 
662 


propriety  of  this  plea  formerly  doubted       •  668-670 

validity  of,  now  established  .  •  .        670 

peculiarities  of  this  plea      ....        670 
it  relies  on  matters  in  the  Bill        .  .  669  -  673 

it  is  accompanied  by  an  answer  in  support  of  it   669, 782- 

786 
reasons  why  an  answer  accompanies  it       •  670-676 

origin  and  history  of  plea  not  pure  •  676-679 

frame  of  such  plea    .  •  •  .  680^  691 

the  plea  should  negative  the  special  circumstances 

in  Bill  to  avoid  a  bar        .  .  .  678^  681 

so  should  the  accompanying  answer  in  suf^rt  of 

plea  ....      679,681,683-687 

when  an  answer  is  not  proper  .  •  681  -  683 

the  plea  not  pure  should  not  cover  the  whole  Bill  685-688 
the  answer  should  not  extend  to  matters  covered 

by  the  plea  .....       688 

if  it  does,  it  overrules  the  plea 
frame  of  fuch  an  answer 
when  an  answer  overrules  the  plea 
reason  of  this  rule    .  • 

at  what  time  exceptions  should  be  made  to  the 

answer     .....  689- 


688 

679-686^691 

688,693 

688 
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plea  may  be  good  in  part  and  bad  in  part  •  •        693 

plea  may  be  to  whole  or  to  part  of  Bill      •  .        693 

plea  to  whole  Bill,  which  does  not  cover  the  whole 

Bill,  is  bad 693 

when  plea  ordered  to  stand  for  an  answer  .  693,  696-700 
form  of  plea  •  •  .  •  •        694 

form  of  answer  in  support  of  plea   .  .  695-696 

sufficiency  of  plea,  how  determined  .  •        697 

setting  down  plea  for  argument      •  •  •        697 

effect  of  allowing  plea         .  •  •  •        697 

effect  of  saving  benefit  of  plea  to  the  hearing  696  -  700 
effect  of  ordering  it  to  stand  for  an  answer  696  -  700 

when  issue  should  be  taken  on  plea  «  •        697 

effect  of  taking  issue  on  plea  •         .  .        697 

effect  of  overruling  plea     •  .  •  •       699 

truth  of  plea,  how  ascertained        .  •  •        700 

when  by  a  reference  to  a  Master    .  .  •       700 

plea,  how  and  when  amended         •  «  •       701 

plea,  defects  of  form  of,  how  taken  advantage  of  699-703 
negative  plea  good  .  •  •  666-669 

when  good  and  how  pleaded    .  .   666-  669, 673 

pleas  to  relief  .  «  .  .  70S -816 

in  nature  of  pleas  in  abatement      •  .  •        706 

at  what  time,  and  how  pleaded       .  .  .        706 

order  of  pleading  different  classes  of  pleas  •       706 

pleas  to  jurisdiction  •  .  .  705, 710 

that  subject  is  not  of  municipal  cognizance  466  -  472, 710 
that  it  is  not  within  cognizance  of  a  Court  of 

Equity      .  .  .  .  «  472,713 

plea  that  instrument  not  lost,  when  good    •  713 

that  another  Court  of  Equity  has  jurisdiction      485  -  489, 


714 -7« 

that  another  Court  has  exclusive  jurisdiction 

489-493, 

717,786-790 

how  pleaded 

718-733 

pleas  to  the  person  • 

723-735 

the  person  of  plaintiff 

723-733 

outlawry       • 

733 

excommunication 

733 

Popish  recusancy 

733 

attainder 

733-730 

alienage 

733,733 

infancy 

733,734 

coverture 

783,725 

idiocy  and  lunacy 

733 

bankruptcy  and  insolvency 

723,736 

912 
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PLEA  IN  EQUITY,  CanHnued. 

pleas  to  want  of  character,  assumed  in  Bill   723, 796  -  728 


want  of  title  in  plaintiff 

728-732 

want  of  interest  in  plaintiff 

.  512-518,731 

to  the  person  of  defendant  • 

732 

what  he  may  plead   . 

732 

what  disability  he  may  not  plead 

732 

that  he  does  sustain  the  character  stated 

in  Bill 

732 

that  he  has  no  interest 

.       734 

Bill  or  fraiAe  of  BiU 

735-747 

pendency  of  another  suit  in  Equity 

735-747 

frame  of  the  plea     . 

736-739 

when  plea  ia  not  good 

739 

pendency  of  another  suit  at  law 

741 

reference  to  Master  to  ascertain  truth  of  this  plea         743 

plea  of  want  of  parties 

.        745 

(Su  Partus.) 

how  and  when  defect  in,  cured  by  amendment       220, 745 

plea  of  multiplicity  of  suits 

.           .        746 

plea  of  multiforiousness 

•       747 

pleas  in  4>ar,  nature  of 

.       748 

pleas  in  bar  to  Bills  for  relief 

749-816 

pleas  founded  on  statute 

749-777 

statute  of  limitations           • 

.      749-759,  a 

when  good  or  not,  and  how  avoided 

.      749-759,  a 

statute  of  frauds  and  perjuries 

750, 759,  a -768 

when  good  or  not    • 

.      759,a-768 

other  statute,  when  a  bar     . 

.    750,767,770 

statute  of  fine  and  non-claim 

.  750,769-778 

when  a  good  bar  or  not 

769-778 

plea  founded  on  matters  of  record 

778-794 

common  recovery 

779 

judgment          •           •           • 

780-784 

foreign  judgment 

783 

sentence  of  Court  of  exclusive  jurisdiction     •        786 

decree  in  Equity 

790-794 

when  not  a  bar 

790-794 

decree,  when  and  how  avoided 

790-794 

plea  of  matters  in  |Na» 

794-816 

release  •           •           •           • 

794-798 

how  and  when  release  avoided 

794-796 

stated  and  settled  account 

798-802 

when  bar  avoided 

796-802 

errors  excepted,  effect  of 

800 

averments  in  plea  of  stated  aoconnt 

802 

award    •           •           •           • 

.       803 

INDEX.  913 

PLEA  IN  EQUITY,  Coniwued.  flwnon 

how  avoided  •  •  .  •  •       803 

plea  of  agreement  to  refer,  bad       •  .  .       804 

plea  of  purchase  for  valuablexonaideration,  when 

a  good  bar  ....  804-812 

fnmeofsuchaplea  .  .  •  804-813 

plea  of  lapse  of  time,  when  a  good  plea  or  not  •  813 
pleaof  title  by  defendant    .  •  •  .811 

PLEA  TO  DISCOVERY  .  .  .  816-8S6 

pleas  to  jurisdiction  .  .  •  •        617 

pleas  to  the  person  .        *'•  •  816-820 

want  of  interest  in  defendant  •  .819 

pleas  to  frame  of  Bill  ....        820 

pleas  in  bar  ....  821-826 

(See  Pleas  to  Rblibf.) 
sUtntebais  .  .821 

matters  of  record    .  .  .  .      •     •       820 

matters  in  pais  .....  821 
title  in  defendant  .....  822 
plea,  that  the  snit  is  upon  a  mere  point  of  law, 

and  not  of  fact     .....       823 
plea,  that  discovery  will  snbject  defendant  to  pen- 
alties and  forfeitures        .  •  .  .        824 
or  criminate  him           ....       824 
or  betray  confidence  as  counsel  825 
or  as  arbitrator             ....        825 
plea  of  purchase  for  valuable  consideration           823  -  826 

(iSSee  Plcab  to  Rblikf.) 
want  of  parties  not  a  good  bar  to  Bill  for  discovery  610, 745 

PLEA  TO  BILLS  NOT  ORIGINAL  .  .  826-836 

to  supplemental  Bills  ....        827 

that  it  is  brought  contrary  to  rule   .  828 

to  Bill  of  Revivor  .....  829 
when  plea  proper     .  .  •  .^  .        829 

that  plaintiff  is  not  entitled  to  revive  •        829 

want  of  parties,  when  an  objection  or  not  .  624, 830 

plea  of  Statute  of  Limitations         •  •        831 

to  Cross  Bill 832 

to  BiU  of  Review     ....  833-838 

when  plea  of  former  decree  good  or  not  833  -  836 

plea  to  new  discovered  matter  when  good  .  834 

to  BUI  in  nature  of  Bill  of  Review  .  833-838 

to  Bill  to  impeach  decree  .....  836 
denial  of  fiaud,  dtc.  ....        836 

to  Bill  to  carry  decree  into  executioii         .  .       837 

that  i^aitttiff  has  no  tight  or  interest  in  fanner 
decree     ......       837 

EQ.   PL.  116 
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PLEA  OF  DISCLAIMER,  nature  of    . 
when  proper  or  not 
may  be  to  whole  or  part  of  Bill 


plaintiff  may  be  entitled  to  an  answer,  notwithstanding  840 

when  costs  allowed  on,  or  not         •  •  •        8^ 

PLEADING  IN  EQUITY,  meaning  of  ...  4 

(See  Pleas  in  EquiTr.) 
PLENARTY,  for  six  months,  when  a  good  bar 
POLITICAL  MATTER,  plea  that  BUI  is  for 

demurrer  to  Bill  for 
POPISH  RECUSANCY . 

plea  of,  of  plaintiff 
PRACTICE  IN  EQUITY,  how  distinguished  from  pleading 
PRAYER  OP  BILL,  what 

for  general  relief 

form  of,  for  general  relief    . 

special  prayer,  when  proper 

what  is  a  prayer  for  relief  . 

for  injunction,  special 

form  of  prayer  for  injunction 

for  writ  of  A*e  Exeat 

for  process    .... 

form  of,  for  process 

when  defendant  oat  of  jurisdiction 

what  is  properly  a  prayer  for  relief 

prayer  of  Bill  of  Discovery 

prayer  of  supplemental  Bill 

prayer,  when  parties  are  out  of  jurisdiction 

on  Bill  of  Discovery 

of  interpleader  Bill 

of  Bill  of  Revivor    . 

what  is  properly  a  prayer  for  relief 

what  not 

of  Bill  of  Review     . 

of  Bill  in  nature  of  Bill  of  Review 
PRAYER  OF  PROCESS,  in  Bill 

parties  should  be  named  in 

form  of        .  .  . 

against  peers 

against  common  persons 

against  corporations 

against  parties  out  of  jurisdiction 
PRETENCES,  charge  of  in  Bill 

common  form  of  charge      • 
PRETENSED  TITLES,  plea  of  statute  of 

PRINCIPAL  AND  SURETY,  proper  parties  in  suita  by  or  against  169 
PRIVITY,  WANT  OF,  when  fatal  or  not         963, 324,  513  -  SSJO,  618 


838,843-845 
838-840 
838-840 


.       758 

•        711 

466-473 

51,723 

723 

4 

40-44 

40-44 

40 

41,43,43 

314 

43 

41 

43-45 

44 

43-45 

34,44,81 

313-317 

313-317 

343,353 

.   34,81 

288,310-317 

291 

374,386 

313-318 

313-318 

4ao 

435 
44 
44 
44 
44 
44 
44 
80 
30-34 
33 
768-773 
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PRIVITY,  WANT  OF,  ConHnued.  BaonowB 

of  plaintiff  .....  334,512-515 
of  defendant  ....    383,513,571 

objection  by  demurrer         •  •  •  511-518 

PRIZE  CREW,  when  aome  may  sue  in  behalf  of  all    .  .96 

PROBATE  OF  WILiL,  heir  must  be  a  party  to  Bill  for  87, 181 

PROCESa    (£^  SuBPfBNA.)       .  .  .43,44 

against  peers  .44 

against  corporations  ....         44 

where  attorney-general  is  a  party  ...         44 

PRODUCTION  OF  DOCUMENTS,  how  and  when  by  defendant  859 

PROHIBITION,  Bill  of  Discovery  does  not  lie  in  aid  of  .       553 

PROPRIETORS,  JOINT, 

when  some  may  sue  for  all  107  - 115, 128  - 130, 133 

when  some  may  be  sued  for  all       .  .  115-126 

PROTESTATION  in  a  demurrer,  effect  of        .  .  .        457 

in  plea  ......       694 

in  answer  in  support  of  plea  .  695-698 

in  answer  generally  ....        873 

PURCHASER,  BONA  FIDE,  FOR  VALUABLE  CONSID- 

ERATION,  WITHOUT  NOTICE, 
entitled  to  protection  .       603  -  604,  a,  805,  806,  825 

when  he  may  demur  ....        603 

when  he  should  object  by  plea  or  demurrer  603-604,  a 
if  he  answers,  he  must  answer  fully  605^  606, 810,846, 847 
plea  of,  when  good  or  not  .  *  .    697,  805  -  810 

averments  in  a  plea  of        •  •        662, 697, 805  -  810 

should  deny  notice  in  his  plea,  even  if  notice  not 

charged  in  the  Bill  .  .  .  662,806 

judgment  creditor  is  not  deemed  a  purchaser  for  a 

valuable  consideration     ....    807,  a 

PURCHASER  PENDENTE  LITE, 

not  a  necessary  party  .  .  .  156, 351 

sub-purchaser,  when  not  a  necessary  party  •    351,  a 

Q. 

QUEEN,  who  sues  for     .  .  .  .  8,49-52,66-70 

QUO  WARRANTO,  Bill  of  Discovery  does  not  lie  in  aid  of   553,  580 

R. 

RECONVENTIO  OP  CIVIL  LAW     ....        402 

is  the  Cross  Bill  of  Equity  ....        402 

RECORD,  COURTS  OF,  what  are  or  not        .  .  778,  779 

RECORD,  MATTERS  OF,  how  and  when  a  good  bar  778  -  794 

(See  Bar  and  Plkas  vh  Bar.) 
REFERENCE)  agreement  for 804 
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REFERENCE,  Cimiinued. 

plea  of  agreement  to  refer  no  bar  to  soit 
REFERENCE  TO  DEEDS  AND  DOCUMENTS, 

in  Bill,  effect  of       • 

what  proper  •  • 

in  answer,  effect  of  • 

how  it  should  be  made 


when  a  reference  to  makes  deeds  part  of  answer  858  -86S 


REFERENCE  TO  A  MASTER 

of  Bill  for  scandal  or  impertinenee 
at  what  time  to  be  made 
of  answer  for  scandal 
for  impertinence 
for  insufficiency 
to  ascertain  tnith  of  plea,  in  what  cases 
in  case  of  former  decree     • 
in  case  of  pendency  of  another  suit 
REHEARING,  when  proper 
petition  for  • 
not  allowed  after  enrolment  of  decree 

REJOINDER 

now  out  of  use 

subpoena  to  rejoin  still  required  to  be  served 
effect  of  the  service  of  the  subpona 
never  signed  by  counsel 
RELATOR,  who  is         .... 
when  proper  to  be  named    •     - 
when  suit  by  and  how 
RELEASE,  when  a  bar  or  not 

{See  Flkas.) 
RELIEF,  Bill  for,  what  is 

demurrer  to  .  • 

(iSee  Demurrer  to  Relief.) 
pleas  to        .  •  •  • 

{SeeVutA  TO  Relief.) 
prayer  for,  common  form  of 
special  prayer  on  Bill  for 
when  common  prayer  sufficient 
RELIEF,  PRAYER  OF, 

general  prayer,  what  and  when  sufficient  40-44, 313-317 


804 

341,265 

S41,  966y883 

899-863 

853-86D 


266 
265-371 
369-371 
863 
868 
864 
700 
700 
743 
431 
431 
431 
676,878 
516,879 
879 
880 
881 
7,8 
7,8,9 
7,8,9,49,50 
794-796 

16-31 
466-545 

703-816 


40 
.    41,43 
40-45^313-317 


form  of  •  •  .  • 

what  special  and  when  necessary    . 
special  prayer  for  injunction 
prayer,  when  defendant  is  out  of  jurisdiction 
in  Bill  of  Interpleader 
REMAINDER-MAN 

when  a  proper  party  or  not 


40 
41-44 
•     43 

34,81 
305 


143-148,185 
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REMAINDER-MAN,  CtmHnwd.  Btcnonw 

when  bound  by  decree  •     *      .    143  - 148, 161 

when  represented  by  tenant  in  tail  •    143  - 148, 161 

when  a  proper  party  in  case  of  mortgagee    185, 200  -  205 
when  he  may  bring  a  Bill  in  natore  of  a  Bill  of 


Revivor    • 
R£NT  CHARGE,  who  parties  to  Bill  for 
REPLICATION,  origin  and  use  of 

derived  from  Civil  Law 

when  to  be  filed 

effect  of  filing 

special,  formerly  used,  but  now 

never  signed  by  counsel 

when  allowed  to  be  withdrawn 
REPRESENTATIVE^  PERSONAL  AND  REAL, 

personal,  when  proper  party  to  a  Bill 


real,  when  a  proper  party    .  100, 170  - 177, 180, 182-205 


of  mortgages 


who  is  virtual  representative 

when  a  tenant  in  tail  is 

when  a  tenant  for  life  is 
RESIDUARY  LEGATEES,  when  proper  parties 

when  not 
REVERSIONER,  when  a  proper  party 

when  bound  by  decree 

when  a  proper  party  in  case 
REVIEW,  BILL  OF,  what  is     . 

when  proper 

after  enrolment  of  decree 

for  errors  of  law 

not  allowable  for  errors  in  form 

what  are  errors  of  law  on  record    • 

whether  allowable  after  decree  affirmed 

who  may  bring 

parties  and  privies  only 

within  what  period  it  lies    . 

upon  new  discovered  matter 

what  matter  sufficient 

whether  of  matter  not  before  in  issue 

allowance  of,  discretionary  for  new  matter 

within  what  period   . 

after  affirmance  in  Paiiiament 

frame  of  Bill 

demurrer  to  •  •  .  . 

(Su  DCMURRKR  TO  BiLL  07  RxVIKW.] 

pleas  to  Bill  of  Review 

plea  of  former  decree 

plea  of  non-compliance  with  rules  of  iSie  Court 


425 
122 

676-678,877 

677 

877 

877-887 

676-679,878 
881 
887 

141,148-179 


140-151 

143-148,159 

148-146 

87-91,104,904 

89,  104, 204 

143-148 

143-148 

172 

403 

403 

403 

404-412 

411 

407 

408,418 

409 

409 

410 

410-419 

412-416 

414, 415 

418 

419 

418 

^0,636-647 

633-638 


833-836 
833 
833 
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REVIEW,  BILL  IN  THE  NATURE  OF  BILL  OF, 
what  18        .        '   . 
when  proper 


when  decree  made  against  person  having  no  interest    424 


354 


by  whom  to  be  brought 

at  what  time 

by  remainder-man,  when     . 

frame  of  Bill 

prayer  of  Bill 

when  a  Bill  of  ReviTor  added 

when  a  sapplemental  Bill  added 

when  it  may  be  filed  without  leave  of  Court 

demurrer  to  .  •  • 

Statute  of  LimitatioBs,  when  a  bar  to 

{See  DSHUEKKR  ARD  LmiTATIOIfS.) 

REVIVOR,  BILL  OF,  what  is    . 
nature  of 
origin  of 

when  necessary  or  proper 
when  not 

in  case  of  marriage 
in  cases  of  survivorship 
who  may  revive 
•  in  suits  for  a  settlement 

in  case  of  several  plaintiffs 
in  case  of  executors 
who  are  to  be  made  defendants  to 
in  cases  of  Bill  of  Discovery 
not  after  discovery  • 
.^  cases  of  Bill  of  Review 
in  cases  of  interpleader 
in  cases  of  Cross  Bill 
in  cases  of  Creditors'  Bill    . 
in  cases  of  a  decree 
for  part  of  suit 

no  revivor  for  costs  except  in  special  cases 
when  defendant  may  revive 
frame  of  BiU 
prayer  of     . 
demurrer,  to  when  proper    , 

{Su  DsMuaEBR  TO  Bill  or  Revivoe.) 
plea  to         • 
want  of  title  in  plaintiff 
want  t>f  proper  parties 
Statute  of  limitations 

(Su  Plxa.) 


373 


408,421 
403,421-425 


424 
423 
424 
425 
425 
420,425 
420,425 


423-638 
410 

354 

354 

355 

-300,363-370 

355-363 

329,346,357,360 

358 

359 

341 

361,369 

370 

359-362 

371,  a 

371,  a 

4ao 

•  362 
363 
365 

362-367 
367 
370 

370-375 

-375^622-627 

374 

616-625 

898-832 
829 

624,830 
831 
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REVIVOR,  BILL  IN  THE  NATURE  OF.  BILL  OF, 

what  it  is      . 

when  necesBary  or  proper 

who  may  briog        •  •  •  . 

distinction  between  this  and  Bill  of  Revivor 

distinction  between  this  and  supplemental  Bill 

benefit  of  former  proceedings,  when  had  by 

in  cases  of  marriage  of  female  plaintiff 

in  cases  of  bankruptcy 

in  cases  of  death  of  executor  or  administrator 

or  of  bankruptcy  of  executor  or  administrator 

after  a  decree  .... 

children  may  revive  Bill  of  wife  for  settlement 

frame  of  Bill  •     •     . 

prayer  of  Bill  -  •  .  . 

demurrer  to  Bill       .... 

(iSSee  DfiMURasR.) 
pleatoBiU  ....     816-831,834-838 

{See  Plea.) 

REVIVOR  AND  SUPPLEMENT,  BILL  OF  .  .       387 

nature  of      .  •  .  •  •       387 

when  necessary  or  proper  •  .       387 

deoBurrer  to  Bill       .....       624 

(See  Demurebr  and  Plka.) 

REVOLUTION  IN  GOVERNMENT,  who  may  sue  in  case  of  54-58 


375-380 

377-379 

385-443 

377-382 

384 

238,376 

354,381 

383 

'380-385 

383 

382 

329-613 

386 

386 

617-625 


& 

SCANDAL,  what  is 

in  Bill  ... 

in  answer     .... 

reference  to  Master  for  scandal  in  Bill 

in  answer     •  .  •  • 

at  what  time  reference  for  scandal  in  answer  made 

reference  of  answer  for  scandal  by  one  defendant 

against  another  .  • 

in  interrogatories  and  depositions 
effect  of      ..... 

SCIRE  FACIAS  to  revive,  in  the  old  practice    . 

proper,  when  decree  enrolled         .  .     * 

SEISIN,  how  averred  in  Bill         .... 

SENl^NCE  OF  FOREIGN  COURT,  when  a  bar  or  not 
"^  of  a  Court  of  exclusive  jurisdiction 

SETTLEMENT,  Bill  for  by  wife 
children  may  revive 


48,266,267 

^48,266-270 

860-862 

48,267-271 

860-867 

867 

669 

881,  a 

881,  a 

366 

366 

253 

783-788 

786 

329-613 
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SETTLED  AOCOUNTt  plea  of 

when  good  or  not    . 

{See  Plsa.) 
SIGNATURE  OF  COUNSEL,  required  to  aU  BiUi 

to  dennmeiB  •  • 

to  ansirerB 

of  defendant  required  to  answer 
SOLICrrOR-GENEaAL,  soit  when  brought  by 

rait  when  a^inat 
SPEAKING  DEMURRER,  what 
SPECIFIC  PERFORMANCE,  BiU  for, 

who  are  proper  parties  to    . 
SPECIAL  DEMURRER,  what  . 

when  proper  • 

SPLITTING  up  one  cause  of  suit 

when  demurrable 

when  to  be  pleaded 
STATED  ACCOUNT,  plea  of   . 

when  plea  of  good  or  not     . 

•*    (See?LZA.) 

STATING  PART  OF  BILL,  what  is    . 

proper  frame  of 
STATUTE  BAR,  plea  of 
STATUTE  OF  FINE  AND  NON^^LAIBi, 

when  a  bar  or  not 
STATUTE  OF  FRAUDS.    (See  Plka.) 

plea  of,  when  good  or  not 

avermentB  in 

parol  trust,  when  within 
STATUTE  9F  LIMITATIONS.    {See 

Tioirs.) 

when  insisted  upon  by  demaner 

when  by  answer 


Hontmm 

796 

796-802 

47 

461 

876 

875,876 

8,49,50,69 

8,49,50,69 

448 


75,160,172-177 

439-443,455 

455 

286-289 

286-289,685-696 

746 
796-802 
796-802 

27 

27-90,246-256 

748-777 

769-777 

748-759,  a 
762-768 
766-768 
Plea  and  Limita- 

508-507,748^759,0 

503-506,751 

503, 751, 847 


plea  of,  when  a  good  bar  or  not  to  relief  or  dis- 


748-759,  a 

748-759,  a 

622,830 

410 


covery      •  •  .  •  . 

averments  in  such  plea       • 

when  a  good  bar  to  Bill  of  Revivor 

when  a  good  bar  to  Bill  of  Review 
STRICTNESS  IN  PLEADING 

generally  not  so  great  in  £jqaity  as  at  Law  658 

in  plea  of  attainder  .  .  728, 729 

STOCKHOLDERS 

when  some  may  sue  for  all      107  - 115, 118, 1 19, 128, 134 

when  some  of  a  corporation  may  sue  or  be  sued  alone  181 
SUBPCENA,  writ  of 44 

prayer  for  in  Bill      .....         44 


INDEX. 


921 


SUBPCBNA,  ConUnued. 

all  pereoDs  defendants  to  be  named  in 

form  of       .  . 

process  in  case  of  a  peer 

origin  of 

derived  from  Civil  Law 

when  issuable 

against  common  persons 

against  corporations 
SUB-PURCHASER,  how  and  when  a  proper  party  or  not 


Bscnom 

44 
45 
44 
45 
45 
46 
44 

S^l-35% 
544,nofe 


SUITS  IN  EQUITY.    (See  Bill.) 
SUPERFLUITY  OP  STATEMENT 

in  Bill,  how  objected  to 
SUPPLEMENTAL  BILL 

nature  of 

when  proper 

on  facts  prior  to  Bill 

on  facts  sabsequent  to  Bill 

for  want  of  parties 

what  fiu:ts  proper  for 

as  to  new  eviaence  or  new  discovered  evidence    333, 33% 

334-337 

majk  be  before  or  after  decree 

who  may  file  such  a  Bill     . 

in  case  of  change  of  plaintifis 

in  case  of  change  of  defendants 

frame  of  Bill 

to  perpetuate  testimony 

in  case  of  Creditors'  Bill      . 

in  case  of  a  person  suing  in  autre  droit 

in  case  of  coverture  determined  peniiSenle  UU 

supplemental  Bill  of  Review 

demurrer  to 

(SU  DjBMURBKR  TO  SUPFLEBKIVTAL  BiLL 

pleas  to        .  .  .  . 

'*^  (See  Plea.) 

SUFKeMENTAL  BILL>  bill  in  NATURE  OP, 
nature  of      •  .  .  • 

when  proper 
when  not  necessary 
in  cases  of  new  interests,  when  proper 
in  cases  of  death 

in  cases  of  bankruptcy  and  insolvency 
in  cases  of  interest  determined 
in  cases  of  alienation  pendtnie  liie 
frame  of  Bill 

EQ.  PL.  116 


48,266-969 

48,966-969 

396-344 

332 

331-334,889-890,905 

332-334 

336 

334 

336,337,341-345 


338 

339-343 

340 

342 

343 

344 

365 

840 

347 

422-425 

611-617 


) 


^ 


826-830 


344,345 
344-352 
352 
346 
347 
349 
350 
351 
353 
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SUPPLEMENTAL  BILL,  BILL  IN  NATURE  OF,  CaiUinued.  Bmmomm 
demurrer  to  .  •      «    .  611-617 

(See  Dkmuerkr.) 
plea  to         •  .  •  •  •  •       887 

(See  PucA.) 
SURETY,  suit  againgt,  when  principal  is  a  proper  party  tkereto        169 

SURREJOINDER 678,879 

SURVIVORSHIP,  who  parties  in  cases  of        .  .   169,177-179 

when  a  suit  survives  or  not  .  355  -  359 

Bill  of  Revivor,  in  case  of,  when  necessary  or  not  354-365 

SUSPENSION  OF  DECREE,  BILL  FOR,  when  demurrable  639-643 

when  plea  to,  proper  ....       837 


T. 

TENANT  BY  CURTESY,  in  case  of  mortgages,  a  proper  party      185 
TENANT  FOR  LIFE,  a  proper  party,  when  decree  against 

binds  the  inheritance        .  .  •  143  - 146, 434 

in  case  of  mortgages,  a  proper  party  •  .       186 

Bill  in  nature  of  a  Bill  of  Review,  in  case  of  a  de- 
cree agaiait         .....       435 
TENANT  IN  DOWER,  in  case  of  mortgages,  a  proper  party  185 

TENANT  IN  TAIL,  when  a  proper  party         .  .   143  - 145, 837 

when  inheritance  bound  by  decree  against    143-146,  837 
when  he  may  bring  a  Bill  in  the  nature  of  a  Bill 
of  Review  •  .  .  •  .        435 

TENANTS  AND  LESSEES,  when  proper  parties        .  .        151 

in  common  and  joint  tenants,  when  proper  parties  158^  159, 

357,358 

TENANTS  IN  COMMON,  when  proper  parties  to  a  Bill        .        159 

when  one  dies,  how  Bill  revived    .  .    358,  633,  830 

TESTIMONY,,  Bill  to  take,  de  bene  esse^  nature  of         .  307, 315 


frame  of  the  Bill 

affidavit  to,  necessary 

Bill  to  perpetuate,  nature  of 

when  it  lies 

frame  of  the  Bill 

interest  of  plaintiff  in  Bill  . 

interest  of  defendant  in  Bill 

what  facts  material  in  Bill  . 

grounds  for  Bill 

danger  of  loss  of  testimony 

right,  how  described  in  Bill 

prayer  of  Bill 

affidavit  to,  when  necessary  to 


supplemental  Bill,  when  proper  in  case  of 


TIME,  LAPSE  OF,  plea  of  when  good 
TITHES,  where  suits  cognizable  for 


366,381,307-310 

309 

303 

399-303 

380-384,39(^307 

301 

303 

399-307 

303^304 

303-304 

305 

380-383 

304 


344 

410,  813 -815,  a 
491 
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TITLE,  wAiit  of  in  plaialiff,  when  demurrer  finr  •  •         737  -  730 

want  of  title  in  defendant  •  •       734 

plea  of  title  of  defendant,  when  good         •  •       811 

TRUST££,  when  a  proper  party  to  Bill  143, 148  - 153, 171, 184, 300-216 
of  mortgagor,  when  a  proper  party  184 

relief  in  Eqoity,  if  he  refuses  to  sue  •  .       480^ 

TRUSTS,  who  parties  to  Bills  respecting  87, 148- 153, 155, 171, 308- 

313 
under  wills,  who  parties  to  Bills  85-89, 171, 180, 181 

by  parol,  when  |dea  of  statute  of  frauds  good  or 
not  .  .  •  •  .  706-768 

TURPITUDE,  MORAL,  ACTS  OF 

BiU  of  Discovery  Ues  for     .  .  .  598-507 


U. 

UNIVERSITY,  plea  of  privilege  of  being  sued  in  Courts  of  487, 714  - 

718 
demurrer  in  like  case  •  .  .  .        487 

USURY,  plea  to  Bill  for  Discovery  of     •    «      •  .  583,834 

UNDERWRITJ^S,  on  one  policy,  when  they  may  join  in  one 

Bill  for  discovery  or  relief  .  .        386,  a,  537 

V, 

VALUABLE  CONSIDERATION,  plea  of  purchase  for  804-813 

{See  Purchaser  for  Valuable  Considkration.) 

VALUE  IN  CONTROVERSY,  beneath  dignity  of  the  Court         500 

VISITOR  OF  A  COLLEGE,  when  he  has  exclusive  jurisdiction     718 

plea  in  such  case     .  •  •  .  .       718 

VOLUNTEER,  plea  of  title  by   ....  810-813 


W. 

WANT  OF  TITLE  AND  INTEREST,  of  parties       508-510, 519- 

531,565,571,738,739,734 

of  plaintiff 503-510,549 

of  defendant 

when  demurrer  for  . 

when  plea  of 

WIFE.     {Su  Married  Woman,  Femb  Covert. 

WILL,  VALIDITY  OF, 

of  personal  estate  cannot  be  tried  in  Equity  474, 788 

of  real  estate  must  be  tried  at  law  .  476^  788 

fraud  in  obtaining  will,  not  cognizable  in  Equity    476, 788 

WITNESS,  should  not  be  a  party  .  .  .        334 

exception  to  rule     ...  335 

demurrer  by,  when  it  lies    .  519, 571 


) 


518-530,549,571 

503-51%  518, 519 

•    738,739^734 

59-64,71,347,354 


ERRATUM* 
SdtUmi  662,  Ihu  6,  far  «  a  very,"  read  "  every." 
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